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Board of prison commissioners, Art. VII, sec. 20 note. 

City, town, township, school district, or high school district indebtedness, Art. XIII, 
sec. 6. 

State board of education, Art. XI, sec. 11 note. 

Term of office, local officials, Art. XVI, sec. 6 note. 
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CONSTITUTION 


OF THE 


STATE OF MONTANA 


ARTICLE III—A DECLARATION OF RIGHTS OF THE PEOPLE 
OF THE STATE OF MONTANA 


Sec. 1. 


References 


Cited in Cottingham v. State Board of 
Examiners, — M —, 328 P 2d 907, 912. 


Sec. 2. 


References 

Cited in Cottingham v. State Board of 
Examiners, — M —, 328 P 2d 907, 909, 
912. 


Sec. 11. 


Laws Not Violating This Provision 

Statute amending initiative act provid- 
ing for honorarium for World War II 
veterans eligible to receive honorariums 


Sec. 14. 


Just Compensation 


In eminent domain proceedings, the 
jury findings will generally not be dis- 
turbed on appeal unless they are so ob- 
viously and palpably out of proportion to 
the injury done as to be in excess of just 
compensation provided by this section. 


Sec. 15. 


Rights-of-Way of Necessity 


There are no implied grants or reserva- 
tions of rights-of-way of necessity in Mon- 
tana. Property for roads must be con- 


Sec. 19. 


Amount of Bail 


The amount of bail which the judge may 
fix is within his sound legal discretion, 
and is always to be a reasonable amount. 
State v. McLeod, 131 M 478, 311 P 2d 
400, 407. 

The trial judge in determining the 
amount of bail to be fixed, should take 
into consideration the enormity of the 
crime charged; the maximum penalty 
which the law authorizes; the pecuniary 
condition of the defendant; the probabil- 


did not violate this section. Cottingham 
v. State Board of Examiners, — M — 
328 P 2d 907, 918. 


’ 


ate v. Peterson, — M —, 328 P 2d 617, 


References 


Cited or applied in Neil v. Lewis and 
oak County, 133 M 323, 323 P 2d 270, 


demned. Simonson v. McDonald, 131 M 
494, 311 P 2d 982, 984, overruling Herrin 
v. Sieben, 46 M 226, 127 P 323; Violet v. 
Martin, 62 M 355, 205 P 221. 


ity of the defendant’s flight to avoid pun- 
ishment; his general character and repu- 
tation; the apparent nature and strength of 
the proof as bearing upon the probability 
of his conviction; and other matters bear- 
ing upon the particular case. State v. 
McLeod, 131 M 478, 311 P 2d 400, 407. 
Court did not err in refusing defend- 
ant’s motion to reduce bail which was in- 
itially set at $25,000, where the person as- 
saulted was in a very precarious condition 
and it was not known whether he would 


Art. IIT, § 20 CONSTITUTION 


live or die. When the judge was advised 
that the victim would probably live, he 
reduced the bail to $7,500 which was a 


Sec. 20. 


Tax Penalty 

The double penalty provided for in the 
income tax statute (84-4924, subd. 2, be- 
fore the 1955 amendment) did not violate 
this section. State ex rel. Hardy v. State 
Board of Equalization, 133 M 43, 319 
P 2d 1061, 1063. 


Sec. 23. 


References 


Cited or applied in Application of 


Sec. 27. 


Destruction of Property Without a 
Trial or Hearing 

Proceedings for the destruction of prop- 
erty in many cases must necessarily be 
summary and without a previous trial or 
hearing in such cases, and such proceed- 


ings are due process. Ruona v. City of 
Billings, — M —, 323 P 2d 29, 31. 


Fundamental Rights 

“Due process of law” refers to and 
means certain fundamental rights which 
our system of jurisprudence has always 
recognized, that is, of requiring notice to 
be given and a hearing had before the 
property may be taken, or impressed with 
a lien, giving to the owner thereof these 
constitutional prerogatives. Great North- 
ern Railway Co. v. Roosevelt County, — 
M —, 332 P 2d 501, 505. 


Laws Not Violating This Provision 


Statute amending initiative act provid- 
ing for honorarium for World War II 
veterans so as to make Korean veterans 
eligible to receive honorariums did not 
violate this section. Cottingham v. State 
Board of Examiners, — M —, 328 P 2d 
907, 918. 


Operation and Effect 

A city, the chief of police, and police 
officers were not liable to a dog owner 
for damages, where the owner’s dog was 
killed by officers acting under an emer- 
gency quarantine measure which was 
passed to meet a threatening situation 
involving rabies. Ruona v City of Billings, 
— M —, 323 P 2d 29. 


Sec. 29. 
References 


Cited in Professional & Business Men’s 
Life Ins. Co. v. Bankers Life Co., 163 F 
Supp 274, 279; Morgan v. Murray, — M 


OF MONTANA 


very reasonable amount. State v. McLeod, 
131 M 478, 311 P 2d 400, 407, 408. 


References 


Cited in State v. McLeod, 131 M 478, 
311 P 2d 400, 407. 


ea Si 133 M 312, 323° P 2d) TUUZ 
£113; 


Rural Fire Districts Law 


Rural fire districts law, sections 11-2008, 
11-2009, before 1957 amendment, was un- 
constitutional as being in direct conflict 
with this section. Great Northern Rail- 
way Co. v. Roosevelt County, — M —, 
332/.P 2d 7501) °502,.:505,-506; 


Statutes and Proceedings Held Valid 
Under This Provision 

A city, the chief of police, and police 
officers were not liable to a dog owner 
for damages, where the owner’s dog was 
killed by officers acting under an emer- 
gency quarantine measure which was 
passed to meet a threatening situation in- 
volving rabies. Ruona v. City of Billings, 
— M —, 323 P 2d 29. 

A rule made by a board of health which 
has a relation to securing protection from 
bites of animals which may be rabid is a 
proper exercise of its functions, and de- 
termination of the means of meeting a 
threatening situation has been vested in 
the board of health, and not in the courts. 
Ruona v. City of Billings, — M —, 323 
Bi2dsZoiran 


Tax Penalty 


The double penalty provided for in the 
income tax statute (84-4924, subd. (2), 
before the 1955 amendment) did not vio- 
late this section. State ex rel. Hardy v. 
State Board of Equalization, 133 M 43, 
319 P 2d 1061, 1064. 


—, 328 P 2d 644, 653; Cottingham v. 
State Board of Examiners, — M —, 328 
P 2d 907, 912. 


CONSTITUTION OF MONTANA 


Art. V, § 84 


ARTICLE IV—DISTRIBUTION OF POWERS 


Sec. 1. 
References 


Cited or applied in Ruona v City of 
Billings, — M —, 323 P 2d 29, 32 (dis- 


senting opinion); Cottingham v. State 
Board. of!\Examiners;:—: M —,; 328: P 2d 
9070.91 2. 


ARTICLE V—LEGISLATIVE DEPARTMENT 


Sec. 1. 
References 


Cited or applied in Ruona v. City of 
Billings, — M —, 323 P 2d 29, 32 (dissent- 


Sec. 20. 


References 


Cited in. Morgan v. Murray, — M —, 
328 P 2d 644, 654. 


Sec. 23. 


Effect of Subsequent Codification on 
Defect 

Section 91-4321 as it is now written was 
enacted in 1943, and was carried forward 
in our Codes of 1947 without change. The 
1947 Codes were regularly adopted by 


Sec. 26. 


Divorce Proceedings 


Proceedings for divorce undoubtedly are 
statutory, but jurisdiction in matters of 
divorce is constitutional and may not be 
abridged. Trudgen v. Trudgen, — M —, 
S20 F 2d°220,, 232, 


Sec. 32. 


Construction 
This section refers to the raising of 
money for defraying the expenses of the 


general government. Morgan v. Murray, 
— M —, 328 P 2d 644, 648. 


License Tax 


Bills imposing tax or license fee to en- 
' force policing regulation are not revenue 
raising measures. Morgan v. Murray, — 
M —, 328 P 2d 644, 648. 


Local Taxes 


Laws delegating authority to local gov- 
ernmental units to levy and collect taxes 


Sec. 34. 


Laws Not Violating This Provision 

Statute amending initiative act provid- 
ing for honorarium for World War II 
veterans so as to make Korean veterans 


3 


ing opinion); Cottingham v. State Board 
of Examiners, — M —, 328 P 2d 907, 912. 


the legislature with this act incorporated 
therein without reference to its original 
title. Any defect in title was cured by its 
adoption into the 1947 Code. State v. 
Rice, — M —, 329 P 2d 451, 453. 


Operation and Effect in General 


Chapter 34, Laws of 1957 (43-709 to 
43-715), creating the legislative council, 
does not violate this section. State ex rel. 
James v. Aronson, 132 M 120, 314 P 2d 
849, overruling State ex rel. Mitchell v. 
Holmes, 128 M 275, 274 P 2d 611. 


for local purposes are not bills for “rais- 
ing revenue” within the meaning of this 
section. Morgan v. Murray, — M —, 328 
P 2d 644, 649. 


Operation and Effect 


Chapter 197, Laws of 1957, authorizing 
indebtedness to be incurred by state for 
construction of educational facilities is 
illegal, unconstitutional and void, for the 
reason that it was a revenue bill which 
originated in the senate, contrary to the 
interdiction of this section. Morgan v. 
Murray, — M —, 328 P 2d 644, 654. 


eligible to receive honorariums did not 
violate this section. Cottingham v. State 
Board of Examiners, — M —, 328 P 2d 
907, 920. 


Art. VII, §1 


CONSTITUTION OF MONTANA 


ARTICLE VII—EXECUTIVE DEPARTMENT 


Sec. 1. 


References 
Cited or applied in State v. Rother, 130 


Sec. 15. 


References 
Cited or applied in State v. Rother, 130 


Sec. 20. 


Proposed Amendment 


Chapter 194, Laws of 1959 proposed an 
amendment to this section of the Consti- 
tution of Montana. This proposed amend- 
ment is to be submitted to the voters at the 
general election in November, 1960. The 
amendment reads as follows: “Section 20. 
The governor, secretary of state and at- 
torney general shall constitute a board of 
examiners, with power to examine all 
claims against the state, except salaries or 
compensation of officers fixed by law, and 
perform such other duties as may be pre- 
scribed by law; and no claim against the 
state, except for salaries and compensa- 


M 357, 303 P 2d 393 at 401 (dissenting 
opinion). 


M 357, 303 P 2d 393 at 401 (dissenting 


opinion). 


tion of officers fixed by law, shall be 
passed upon by the legislative assembly 
without first having been considered and 
acted upon by said board. The legislative 
assembly may provide for the temporary 
suspension of the state treasurer by the 
governor, when the board of examiners 
deems such action necessary for the pro- 
tection of moneys of the state.” Laws 
1959, Ch. 194, Sec. 2. 


References 


Cited or applied in State v. Rother, 130 
M 357, 303 P 2d 393 at 401 (dissenting 


opinion). 


ARTICLE VIII—JUDICIAL DEPARTMENTS 


Sec. 3. 


Exclusive Power 

The constitution vests in the courts the 
exclusive power to construe and interpret 
legislative acts, as well as provisions of 
the constitution. Cottingham v. State 
Board of Examiners, — M —, 328 P 2d 
907, 913. 


Scope of Power to Issue Writs in 
General 


Even if a stay, in a case where a writ of 


Sec. 11. 
Divorce Proceedings 
Proceedings for divorce undoubtedly 


are statutory, but jurisdiction in matters 
of divorce is constitutional and may not 
be abridged. Trudgen v. Trudgen, — M 
—, 329 P 2d 225, 232. 


Sec. 12. 


References 


Cited or applied in Deich v. Deich, — 
M —, 323 P 2d 35, 38. 


Sec. 14. 


References 


Cited or applied in Deich v Deich, — 
MM, 323 P 2d 35,38. 


4 


mandate is issued by a district court to 
compel the issuance of a license, is not 
provided for in the code, still the supreme 
court has power under this section to is- 
sue a supersedeas, or other appropriate 
writ, to effectuate its appellate jurisdic- 
tion, thus to insure the aggrieved board 
an appeal that otherwise might be of no 
Hees Gill v. Rafn, 133 M 505, 326 P 2d 


References 


Cited or applied in Hustad v. Reed, 133 
M 2115-321)? 2d. 1083, 10902" = Demhny. 


-Deich, — M —, 323 P 2d 35, 38. 


os CONSTITUTION OF MONTANA 


Sec. 15. 


References 


Cited in Gill v. Rafn, 133 M 505, 326 
P 2d 974. 


Art. XII, § 15 


ARTICLE IX—RIGHTS OF SUFFRAGE AND QUALIFICATIONS 
TO "HOLD, OFFICE 


Sec. 2 


Operation and Effect 


This section, in adding the property 
holding qualification to voting on debts or 
liabilities, confined the additional qualifica- 
tion to only those debts or liabilities which 
look to ad valorem taxes for their retire- 
ment. Cottingham v. State Board of Ex- 
aminers, — M —, 328 P 2d 907, 915. 


This section amended the words “debt 
or liability” as they appear in section 2, 
article XIII of the Montana Constitution, 
and has effectively confined them to debts 
or liabilities which must be retired out of 
ad valorem taxes. Cottingham v. State 
Board of Examiners, — M —, 328 P 2d 
907, 916. 


ARTICLE XI—EDUCATION 


Sec. 11. 


Proposed Amendment 


Chapter 191, Laws of 1959 proposed an 
amendment to this section of the Consti- 
tution of Montana. This proposed amend- 
ment is to be submitted to the voters at 
the general election in November, 1960. 
The amendment reads as follows: “Sec- 
tion 11. The general control and super- 
vision of the public, free, common schools 
shall be vested in a state board of educa- 
tion, whose powers and duties shall be 
prescribed and regulated by law. The said 
board shall consist of eight (8) members, 


appointed by the governor; subject to the 
confirmation of the Senate, under the reg- 
ulations and restrictions to be provided 
by law. The general control and super- 
vision of the University of Montana shall 
be vested in a board of regents, whose 
powers and duties shall be prescribed by 
law. The said board shall consist of eight 
(8) members, appointed by the governor, 
subject to confirmation of the Senate, 
under the regulations and restrictions to 
ee Bey le by law.” Laws 1959, Ch. 191, 
ec. 2. 


ARTICLE XII—REVENUVE AND TAXATION 


Sec. la. 


Income Tax 


The provisions of section 84-4905, be- 
fore the 1955 amendment, relating to ad- 
justed gross income, did not violate this 


Sec. 12. 


Laws Not Violating This Provision 

Statute amending initiative act provid- 
ing for honorarium for World War II 
veterans so as to make Korean veterans 


Sec. 15. 


Intervention of Court 
Court may not intervene where action 
of board is not arbitrary, fraudulent or 


contrary to law. State ex rel. Reid v. 
District Court, — M —, 328 P 2d 634, 635. 


Powers of State Board of Equalization 
Board is charged with the duty of ad- 
justing and equalizing the valuation of all 
taxable property among the several coun- 


section. State ex rel. Anderson v. State 
Board ey Equalization, 133 M 8, 319 P 2d 
2o1 eos 


eligible to receive honorariums did not 
violate this section. Cottingham v. State 
Board of Examiners, — M —, 328 P 2d 
907, 920. 


ties and between individual taxpayers. 
State ex rel. Reid v. District Court, — M 
—, 328 P 2d 634, 635. 


Writ of Prohibition 


District court acted prematurely in is- 
suing writ prohibiting state board of 
equalization from proceeding further un- 
der section 84-605, holding a public hear- 
ing and equalizing or increasing the as- 


Art. XIII, §2 


sessed values of farm lands in county, 
which prevented board from discharging 
its constitutional duties. State ex rel. Reid 
M CaaS Court, — M —, 328 P 2d 634, 
aa 


CONSTITUTION OF MONTANA 


References 


Cited in Blair v. Potter, 132 M 176, 315 
Pi2d sli’, aloe 


ARTICLE XIII—PUBLIC INDEBTEDNESS 


Sec. 2. 


“Debt or Liability” 


Section 2, article IX of the Montana 
Constitution amended the words “debt or 
liability” as they appear in this section 
and has effectively confined them to debts 
or liabilities which must be retired out of 
ad valorem taxes. Cottingham v. State 
Board of Examiners, — M —, 328 P 2d 
907, 916. 


Laws Not Violating This Provision 
Statute amending initiative act provid- 


ing for honorarium for World War II 
veterans so as to make Korean veterans 
eligible to receive honorariums was not 
required to be submitted to the voters 
under this section. Cottingham v. State 
Board of Examiners, — M —, 328 P 2d 
907, 915, 916. 


References 


Cited in Morgan v. Murray, — M —, 
328 P 2d 644, 649. 


Sec. 6. No city, town, township, school district or high school district 


shall be allowed to become indebted in any manner or for any purpose to 
an amount, including existing indebtedness, in the aggregate exceeding five 
per centum (5%) of the value of the taxable property therein, to be as- 
certained by the last assessment for state and county taxes previous to 
the incurring of such indebtedness, and all bonds or obligations in excess 
of such amount given by or on behalf of such city, town, township, school 
district or high school district shall be void; and each school district and 
each high school district shall have separate and independent bonding 
capacities within the limitation of this section; provided, however, that the 
legislative assembly may extend the limit mentioned in this section, 
by authorizing municipal corporations to submit the question to a vote of 
the taxpayers affected thereby, when such increase is necessary to con- 
struct a sewerage system or to procure a supply of water for such munici- 
pality which shall own and control said water supply and devote the 
revenues derived therefrom to the payment of the debt. 


Compiler’s Note serted the words “high school district” 


This constitutes sec. 6 of article XIII 
as amended by act approved March 7, 
1957 (Ch. 161, Laws of 1957), adopted at 
the general election of November 1958, 
effective under governor’s proclamation, 
December 8, 1958. This amendment in- 


each time they appear and inserted the 
phrase ‘‘and each school district and each 
high school district shall have separate 
and independent bonding capacities within 
the limitation of this section.” 


ARTICLE XV—CORPORATIONS OTHER THAN MUNICIPAL 


Sec. 9. 


Operation and Effect 


Under the guise of police power the 
state and municipal subdivisions thereof 
have the power and the duty to do all 
things necessary to protect the public in 
matters of the preservation, among other 
things of the health and well being of 


the community. Ruona v. City of Billings, 
— M —, 323 P 2d 29, 30. 

Under police power the state can pro- 
vide for the destruction of diseased ani- 
mals even though provision for compen- 
sation to the owner has not been made. 
Ruona v. City of Billings, — M —, 323 
Pi2d: 29,131: 


CONSTITUTION OF MONTANA 


Sec. 20. 


References 
Cited in Professional & Business Men’s 


Art. XVI, §6 


Life Ins. Co. v. Bankers Life Co., 163 F 
Supp 274, 279. 


ARTICLE XVI—COUNTIES—MUNICIPAL CORPORATIONS AND OFFICES 


Sec. 6. 


Proposed Amendment 


Chapter 193, Laws 1959 proposed an 
amendment to this section of the Consti- 
tution of Montana. This proposed amend- 
ment is to be submitted to the voters at 
the general election in November, 1960. 
The amendment reads as follows: “Sec- 
tion 6. The legislative assembly may pro- 


vide for the election or appointment of 
such other county, township, precinct and 
municipal officers as public convenience 
may require and their terms of office shall 
be as prescribed by law, not in any case 
to exceed four (4) years, except as in 
this. constitution otherwise provided.” 
Laws 1959, Ch. 193, Sec. 2. 
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TABLE OF CORRESPONDING CODE 
SECTIONS 


_ Revised Codes 1921 and 1935 to Revised Codes 1947 


This table shows the disposition made of the sections of the Revised Codes of 
1921 and the Revised Codes of 1935 since publication of Replacement Volume 1. 


1921 & 1935 1947 
295-298 Ree Ch. 158, Sec. 11, L. 1959 
303 Ch. 158, Sec. 1, L. 1959 
437, 438 Cane Ch. 202, Sec. 3, L. 1959 
440 Rep. Ch. 202, Sec. a L. 1959 
812.14 Rep. Ch. 20, Sec. 3, L. 1959 
1520 Rep. Ch. 189, Sec. 2, L, 1959 
1576-1579 Rep. Ch. 190, Sec. 1, L. 1959 
1760.1-1760.6 Rep. Ch. 101, Sec. 1, 
L. 1959 
2921 Rep. Ch. 197, Sec. 1, L. 1959 
3509 Rep. Ch. 188, Sec. 4, L. 1959 
3520 Rep. Ch. 188, Sec. 4, L. 1959 


1921 & 1935 1947 
5148.1 Unconstitutional, — M —, 
332 P 2d 501 
6155 Rep. Ch. 43, Sec. 4, L. 1959 
6721 Rep. Ch. 213, Sec. 3, L. 1959 
6734 Rep. Ch, 213, Sec. 3, L. 1959 
6736-6739 Rep. Ch. 213, Sec. 3, L. 1959 
10622 Rep. Ch. 154, Sec. 1, L. 1959 
10925 94-3920 
11567 Rep. Ch. 52, Sec. 1, L. 1959 
12447.1-12447.10 Ber Ch, 15, Sec. 1, 
12450 Rep. Ch. ig Sec. 1, L. 1959 


TABLE OF CORRESPONDING CODE 


SECTIONS 


Revised Codes 1907 to Revised Codes 1947 


This table shows the disposition made of the sections of the Revised Codes 
since publication of Replacement Volume 1. 


1907 

1306 Rep. Ch. 190, Sec. 
1308-1310 Rep. Ch. 190, Sec. 
4069 Rep. Ch. 43, Sec. 
4479 Rep. Ch. 213, Sec. 
4492 . Rep. Ch. 213, Sec. 


a3 
it 
4, 
. 
3, 


eletelala 


1947 


. 1959 
. 1959 
. 1959 
. 1959 
. 1959 
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1907 


4494-4497 
7978 
8881 
9732 


Rep. Ch. 213, Sec. 
Rep. Ch. 154, Sec. 
Rep. Ch. 52, Sec. 

Rep. Ch. 15, Sec. 


TABLE OF SESSION LAWS 


This table shows the disposition of the Sections and Chapters of the Session Laws 
made by legislative enactments since publication of Replacement Volume 1. 


1909 
Ch. Sec. Herein 
8 1 Rep. Ch. 190, Sec. 1, 
L. 1959 
1911 . ; 
Ch. Sec. Herein 
120 67 Rep. Ch. 188, Sec. 4, 
L. 1959 


83 Rep. Ch. 188, Sec. 4, 
L. 1959 


125 10 Rep. Ch. 189, Sec. 2, 
L. 1959 
1915 
Ch. Sec. Herein 
40 1 Rep. Ch. 202, Sec. 3, 
L. 1959 
96 16 Rep, ‘Ch. 197, Sec: 1, 
L. 1959 
1919 
Ch. Sec. Herein 
107 p32 Rep. 5 202, Sec. 3, 
L. 1959 
154 1 Rep. Ch. 202, Sec. 3, 
L. 1959 
205 2-5 


Rep. Ch. 158, Sec. 11, 
L. 1959 

10 Rep. Ch 158, Sec. 11, 
L. 1959 


1919 Ex. Sess. 


Ch. Sec. Herein 
26 . 1 Rep. Ch. 189, Sec. 2, 
L. 1959 
1921 
Ch: Sec. Herein 
133 1 Rep. we 190, Sec. 1, 
L. 1959 
163 1 Rep. Ch. 158, Sec. 11, 
L. 1959 
1925 
Ch. Sec. Herein 
148 1 Unconstitutional, — 


M —, 332 P 2d 501 
11 


182 


46 
86 


1927 
Herein 


Rep. Ch. 189, Sec. 2, 
L. 1959 

Rep. Ch. 202, Sec. 3, 
L. 1959 

Rep.. Ch. 15, Sec. 1, 
L. 1959 


1929 
Herein 


Rep. Ch. 202, Sec. 3, 
L. 1959 

Rep. Ch. 101, Sec. 1, 
L. 1959 

Rep. Ch. 15, Sec. 1, 
L. 1959 

Rep. Ch. 197, Sec. 1, 
L. 1959 


1931 
Herein 


Rep. Ch. 15, Sec. 1 
L. 1959 


1933 
Herein 
Rep. Ch. 101, Sec. 1, 
L, 1959 


Rep. Ch. 158, Sec. 11, 
L. 1959 


1935 
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NEW LAWS IN VOLUME 1 (Part 2) 
For index see pocket supplement to Replacement Volume 9 


ENACTED IN 1959 


Alcoholic beverage bottle clubs, prohibited, 4-172, 4-173. 

Change of name of state orphan’s home to Montana Children’s Center, 10-101.1. 
Commercial feed stop sale or use orders, 3-2011. 

Intrastate transactions with paints, etc., labeling, 3-1510 to 3-1515. 

Police commission, third class cities, 11-1804.1. 

Urban Renewal Law, 11-3901 to 11-3920. 

Zoning powers, exercise by county commissioners, 11-2710. 


AMENDMENTS IN VOLUME 1 (Part 2) 


Agriculture, 
Commercial feeds, 3-2004. 
Grain standards, 3-228. 
Alcoholic beverages, 
Beer Act, 4-303, 4-317, 4-324, 4-333, 4-349. 
Retail Liquor License Act, 4-403, 4-414. 
Banks and banking, 5-506. 
Examination fees, 5-904 to 5-910. 
Cities and towns, 
Annexation, 11-403. 
Contracts, 11-1202. 
Fire departments, 11-1912, 11-1918, 11-1919. 
Fire protection in unincorporated areas, 11-2008, 11-2010, 11-2030. 
Metropolitan Police Law, 11-1806, 11-1814, 11-1823. 
Municipal bonds and indebtedness, 11-2310, 11-2316. 
Municipal Revenue Bond Act, 11-2402. 
Planning boards, 11-3804, 11-3812, 11-3830, 11-3842, 11-3852 to 11-3854. 
Power of councils, 11-966. 
Special improvement districts, 11-2204, 11-2231. 
Commercial fertilizers, 3-1709. 
Juvenile courts and juvenile delinquents, 10-617. 
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MONTANA REVISED CODES 


TITLE 1—AERONAUTICS 


CHAPTER 2—STATE AERONAUTICS COMMISSION 


1-204. General powers and duties of commission. 


Expert Witness 

An officer and employee of the state 
aeronautical commission may not be re- 
quired to testify as an expert witness in 


any suit, action, or proceeding involving 
any aircraft. McCutcheon v. Larsen, — 
M —, 333 P 2d 1013, 1015. 


CHAPTER 5—MISCELLANEOUS 


1-502. Aeronautics functions governmental—no liability for torts. 


Immunity from Suit 
A municipality is immune from suit for 
injuries resulting from the maintenance or 


operation of an airport. Holland v. West- 
ern Airlines, Inc., 154 F Supp 457, 459. 


Liability Insurance 


The fact that the city had obtained a 
policy of liability insurance did not in itself 


result in any waiver of sovereign im- 
munity from liability for personal injuries 
sustained by plaintiff when she slipped 
and fell on floor of municipal airport 
owned by the city and leased to defend- 
ant airline. Holland v. Western Airlines, 
Inc., 154 F Supp 457, 461. 


CHAPTER 8—ESTABLISHMENT OF AIRPORTS BY COUNTIES AND 
CITIES—MUNICIPAL AIRPORTS ACT 


1-822. Public purpose, county and municipal purpose. 


Immunity from Suit 
A municipality is immune from suit for 
injuries resulting from the maintenance or 


operation of an airport. Holland v. West- 
ern Airlines, Inc., 154 F Supp 457, 459. 


Liability Insurance 
The fact ‘that the city had obtained a 
policy of liability insurance did not in itself 


result in any waiver of sovereign im- 
munity from liability for personal injuries 
sustained by plaintiff when she slipped 
and fell on floor of municipal airport 
owned by the city and leased to defend- 
ant airline. Holland v. Western Airlines, 
Inc., 154 F Supp 457, 461. 


TITLE 2—AGENCY 


CHAPTER 1—DEFINITION OF AGENCY—AUTHORITY OF AGENTS 


2-106. (7933) Ostensible agency. 


Acts and Statements Establishing 
Agency 

Where a husband signed a letter em- 
ploying an attorney and where his wife 
conferred with the attorney several times 
and approved his actions with the hus- 


2-118. 


Operation and Effect 


Where a landowner claimed the benefit 
of an attorney’s action in clearing title by 
Paying part of a ‘tax claim “as. part.of_a 
settlement, the landowner ratified other 


band’s knowledge and without his ex- 
pressed disapproval, and where the hus- 
band claimed the benefits of the attorney’s 
actions, the wife was the ostensible agent 
of the husband. Purcell v. Gibbs, 133 M 
481, 326 P 2d 679. 


(7941) Ratification of part of a transaction. 


stipulations entered into by the attorney 
as a part of the same settlement and em- 
bodied in the same decree. Purcell v. 
Gibbs, 133 M 481, 326 P 2d 679. 


CHAPTER 2—MUTUAL OBLIGATIONS BETWEEN PRINCIPALS, 
AGENTS AND THIRD PERSONS 


2-212. 


Operation and Effect 


Where seller at auction sale required as- 
surances from principal before it would 
accept the agent’s drafts on principal in 
payment for cattle purchased, the seller 
could not hold the agent personally liable 


(7968) Agent’s responsibility to third persons. 


on the contract even though it permitted 
the agent to bid in at the auction without 
disclosing his principal. Yellowstone Live- 
Ieee v. Dupuis, 133 M 454, 325 P 
2d 691. 


TITLE 3—AGRICULTURE, HORTICULTURE AND DAIRYING 


Chapter 2. Grain standards—storage and inspection—regulation of grain warehouse- 

men, 3-228. — 

yikes bans powers and duties of department of agriculture, 3-1510 to 
3-1515. 

17. Commercial fertilizer—regulation of sale, 3-1709. 

1$/2 Hay Si mae and license, Repealed—Section 1, Chapter 81, Laws 
of 1959, 

20. Commercial feeds—regulation, 3-2004, 3-2011. 


CHAPTER 2—GRAIN STANDARDS—STORAGE AND INSPECTION— 
REGULATION OF GRAIN WAREHOUSEMEN 


Section 3-228. Bond—license and fees of warehousemen, track-buyers and others— 
penalty for operating without license. 


3-228. (3589) Bond—license and fees of warehousemen, track-buyers 
and others—penalty for operating without license. Each person, firm, cor- 
poration or association of persons operating any public warehouse or ware- 
houses subject to the provisions of this act, and every track-buyer, dealer, 
broker, or commission man, or person or association of persons, merchan- 
dising in grain shall, on or before the first day of July of each year, give 
a bond with good and sufficient sureties to be approved by the commis- 
sioner of agriculture to the state of Montana, in such sum as the commis- 
sioner may require, conditioned upon the faithful performance of the acts 
and duties enjoined upon them by the law. 

Every person or persons, firm, co-partnership, corporation, or associa- 
tion of persons, operating any public warehouse or warehouses, and every 
track-buyer, dealer, broker, commission man, person or association of 
persons merchandising grain in the state of Montana, shall, on or before 
the first day of July of each year, pay to the state treasurer of Montana a 
license fee in the sum of fifteen ($15.00) dollars for each and every ware- 
house, elevator, or other place, owned, conducted, or operated by such 
person or persons, firm, co-partnership, corporation or association of per- 
sons, where grain is received, stored and shipped, and upon the payment 
of such fee of fifteen ($15.00) dollars for each and every warehouse, ele- 
vator or other place, where grain is merchandised within the state of 
Montana, the commissioner of agriculture shall issue to such person or 
persons, firm, co-partnership, corporation or association of persons, a 
license to engage in grain merchandising at the place designated within 
the state of Montana, for a period of one (1) year. Any person, firm, asso- 
ciation or corporation who shall engage in or carry on any business or 
occupation for which a license is required by this act without first having 
procured a license therefor, or who shall continue to engage in or carry 
on any such business or occupation after such license has been revoked 
(save only that a public warehouseman shall be permitted to deliver grain 
previously stored with him), shall be deemed guilty of a misdemeanor, 
and upon conviction thereof, shall be fined not less than twenty-five 
($25.00) dollars nor more than one hundred ($100.00) dollars, and each 
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38-1510 AGRICULTURE, HORTICULTURE AND DAIRYING 
and every day that such business or occupation is so carried on or en- 
gaged in shall be a separate offense. 

In addition to the bond and license fee, a public warehouseman shall 
carry adequate insurance approved by the commissioner of agriculture to 
protect the holders of warehouse receipts from loss. A public warehouse- 
man license shall not be issued or may be revoked for failure to comply 
with this insurance requirement. 


History: En. Sec. 33, Ch. 216, L. 1921; 
re-en. Sec. 3589, R. C. M. 1921; amd. Sec. 
5, Ch. 41, L. 1923; amd. Sec. 1, Ch. 145, 
L. 1959. 


Amendment 


The 1959 amendment added the last 
paragraph to this section. 


Repealing Clause 

Section 2 of Ch. 145, Laws 1959 re- 
pealed all acts and parts of acts in conflict 
therewith. 


CHAPTER 15—MISCELLANEOUS POWERS AND DUTIES OF 
DEPARTMENT OF AGRICULTURE 


Section 3-1510. Intrastate transactions with paints, etc.—label—contents of label. 


3-1511. Penalty for violations. 

3-1512. Possession as prima facie evidence. 

3-1513. Enforcement of act. 

3-1514. Designation of laboratory for analysis—report of analysis. 


3-1515. County attorney—duties regarding act. 


3-1510. Intrastate transactions with paints, etc——label—contents of 
label. Every person, firm, or corporation, who manufactures for sale, sells, 
offers for sale, or ships in intrastate transactions within the state, any 
paint, mixed paint, paste paint, or compound intended for use as paint, or 
any varnish, decorative protective coatings or additives for wood, metal, 
concrete, or roof coatings, but excluding artists’ colors, waxes and polishes, 
shall label the same in a clear and distinct manner. Such label shall recite 
a full analysis of the content with a specification of pigment and vehicle. 
An analysis by percentage of the pigment content and the analysis by 
percentage of the vehicle content. The label shall further recite the name 
and address of the manufacturer or distributor of the product. The analy- 
sis and composition shall be subject to inspection by the chief chemist 
of a laboratory designated by the department of agriculture of the state 
of Montana. 


History: En. Sec. 1, Ch. 69, L. 1959. 


Title of Act 


An act requiring the labeling of all 
containers of paints, varnishes, roof coat- 
ings and other protective and decorative 
materials offered for sale, sold, or shipped 


in intrastate transactions within the state; 
providing for the inspection and analysis 
of ‘paints, varnishes, roof coatings and 
other protective and decorative materials 
by a chief chemist designated by the de- 
partment of agriculture; providing for 
penalties for violation of this act. 


3-1511. Penalty for violations. Any person, firm, or corporation who 
fails to comply with all of the provisions of this act shall be subject to 
prosecution and upon conviction, to a fine of not less than twenty-five 
($25.00) dollars and not more than one hundred ($100.00) dollars and all 
costs, including cost of analysis to the amount of twenty-five ($25.00) 
dollars or by imprisonment in a county jail not to exceed sixty (60) days. 

History: En. Sec. 2, Ch. 69, L. 1959. 
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COMMERCIAL FERTILIZER—-REGULATION OF SALE 3-1709 


3-1512. Possession as prima facie evidence. The possession, either 
constructive or actual by any person, firm, or corporation dealing in said 
articles or substances hereinabove described and not properly labeled as 
provided by section 1 [3-1510] of this act, shall be considered prima facie 
evidence that the same is kept for sale in violation of the provisions of 
this act and punishable under it. 

History: En. Sec. 3, Ch. 69, L. 1959. 


3-1513. Enforcement of act. The department of agriculture of the 
state of Montana shall be responsible for the enforcement of this act and 
shall appoint any assistants or agents deemed necessary for the proper 
enforcement of all the provisions of this act. These appointed agents or 
assistants shall be duly authorized for the purpose, and shall have access 
to all places of business, factories, stores and buildings used for the manu- 
facture or sale of paints or other products described in section 1 [3-1510] 
of this act. They shall have the power and authority to purchase and open 
any package, can, jar, tub or other receptacle containing any of the articles 
recited in section 1 [3-1510] of this act. 

History: En. Sec. 4, Ch. 69, L. 1959. 


3-1514. Designation of laboratory for analysis—report of analysis. 
The department of agriculture of the state of Montana shall designate 
the laboratory where analysis of the products recited in section 1 [3-1510] 
of this act shall be made. When analysis of the products mentioned in 
section 1 [3-1510] of this act are found to be in violation of this act, the 
chief chemist of the laboratory appointed and designated by the department 
of agriculture shall report the facts of his tests to the department of agri- 
culture. Every certificate duly signed and acknowledged by the chief 
chemist of the laboratory relating to the analysis of any of the products 
mentioned in section 1 [3-1510] of this act shall be presumptive evidence 
of the facts therein stated. 

History: En. Sec. 5, Ch. 69, L. 1959. 


3-1515. County attorney—duties regarding act. It shall be the duty 
of the county attorney of the county of the state of Montana wherein 
the violation of this act occurred, to prosecute every person, firm, or cor- 
poration violating any of the provisions of this act when the evidence 
thereof has been presented by the chief chemist of the laboratory making 
the analysis as provided for in this act. 

History: En. Sec. 6, Ch. 69, L. 1959. 


CHAPTER 17—COMMERCIAL FERTILIZER—REGULATION OF SALE 
Section 3-1709. Report of analyses—expenses, how paid. 


3-1709. (4208.9) Report of analyses—expenses, how paid. All such 
analyses of commercial fertilizer, as required by this act, shall be reported 
to the commissioner of agriculture of the state of Montana. All expenses 
for such analyses, together with supplies of all kinds needed for making 
the same, and also the traveling and other expenses incurred in collecting 
samples, as required herein, together with all administrative expenses 
including the expense of publishing reports, shall be provided and paid 
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3-1801 AGRICULTURE, HORTICULTURE AND DAIRYING 

out of the fund hereinafter specified, arising from the license fees. All 
license fees provided for in section 3-1705 shall be paid to the commissioner 
of agriculture and by him deposited with the state treasurer. The state 
treasurer shall place five per cent (5%) of all such fees in the general 
fund and ninety-five per cent (95%) of all such fees in the fund used. for 
the purposes specified in this section. All claims hereunder shall be veri- 
fied and filed with and audited by the commissioner of agriculture and by 
him presented for allowance by the state board of examiners, in the same 
manner as all claims contracted for and in behalf of the state of Montana. 
It shall be the duty of the commissioner of agriculture to enforce this act 
and for that purpose, he shall make all proper and necessary rules and 


regulations. 


History: En. Sec. 9, Ch. 153, L. 1931; 
amd. Sec. 4, Ch. 183, L. 1939; amd. Sec. 
1, Ch. 33, L. 1959. 


Amendment 


The 1959 amendment generally revised 
this section. For section prior to amend- 
ment see parent volume. 


Appropriation 

Section 2 of Ch. 33, Laws 1959 read 
“There is now a fund in existence consti- 
tuted in the manner and for the purposes 
specified in section 3-1709 of the Revised 


been designated as Fund No. 065, Com- 
mercial Fertilizer. Five per cent (5%) of 
the balance of said Fund No. 065 on July 
1, 1959, shall be placed in the general fund 
by the state treasurer and ninety-five per 
cent (95%) of said balance as of said 
date shall remain in said Fund No. 065 
to effect the purposes of the act as here- 
tofore specified.” 


Repealing Clause 

Section 3 of Ch. 33, Laws 1959 repealed 
all acts and parts of acts in conflict there- 
with. 


Codes of Montana, 1947, which fund has 


CHAPTER 18—HAY DEALERS—BOND AND LICENSE 
(Repealed—Section 1, Chapter 81, Laws of 1959) 
3-1801 to 3-1807. 
Repeal 


These sections (Secs. 1 to 7, Ch. 204, L. 
1937), relating to the licensing of hay 


Repealed. 


dealers, were repealed by Sec. 1, Ch. 81, 
Laws 1959, effective March 2, 1959. 


CHAPTER 20—COMMERCIAL FEEDS—REGULATION 


Section 3-2004. Fee payable for each registered brand or formula—disposition of 
fee—feed sold in bulk. 
3-2011. 


Stop orders. 

3-2004. Fee payable for each registered brand or formula—disposition 
of fee—feed sold in bulk. Each and every manufacturer, importer, job- 
ber, firm, association, corporation, or person selling, or distributing any 
commercial feeds as defined in section 3-2001 shall pay annually to the 
commissioner a registration fee of ten dollars ($10.00) for each brand 
or feed formula registered. In the case of mixed feeds containing more 
than a total of ten per cent (10%) of one or more mineral ingredients, 
or other unmixed materials used as mineral supplements, and in the case 
of mineral feeds, mixed or unmixed, which are manufactured, represented 
and sold for the primary purpose of correcting mineral deficiencies in 
rations for animals or poultry, and containing mineral ingredients gen- 
erally regarded as dietary factors essential for normal nutrition, the annual 
registration fee shall be fifteen dollars ($15.00). All such fees and charges 
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COMMERCIAL FEEDS—REGULATION 3-2011 
so collected shall be paid to the commissioner and by him deposited 
with the state treasurer. The state treasurer shall place five per cent (5%) 
of all such fees and charges in the general fund and ninety-five per cent 
(95%) of all such fees and charges in the fund used for purposes specified 
herein which constitutes a fund for the payment of the cost of inspections, 
sampling, analyses, and other expenses necessary for putting into effect 
the provisions of this act. When feed is sold in bulk or in packages be- 
longing to the purchaser, the manufacturer, importer, jobber, firm, asso- 
ciation, corporation or person so selling shall furnish the purchaser with 
a card or cards upon which appears the statement required by the pro- 
visions of section 3-2002. 

The registration fee and tax as provided in this section shall not apply 
to any feed mixed according to a formula furnished by a consumer or 
purchaser nor to the grains furnished by the consumer or purchaser which 
may be ground for his own personal use. Any feed mixed to a formula 
furnished by a consumer or purchaser which finds general use in the 
community shall be'registered as a brand and subject to all provisions 
of this act. 

History: En. Sec. 4, Ch. 228, L. 1943; 


* 


Revised Codes of Montana, 1947, as 


amd. Sec. 1, Ch. 42, L. 1951; amd. Sec. 1, 
Ch. 166, L. 1959. 


Amendment 


The 1959 amendment substituted the 
third sentence and that part of the fourth 
sentence from the beginning down 
through the words “specified herein which 
constitutes” for the words “Fees so col- 
lected shall constitute.” 


Fund—tTransfer of Portion 

Section 2 of Ch. 166, Laws 1959 read 
“There is now a fund in existence, con- 
stituted in the manner and for the pur- 
poses specified in section 3-2004 of the 


3-2011. Stop Orders. 


amended by section 1, Chapter 42 of the 
Montana Session Laws of 1951, which 
fund has been designated as Fund No. 
164, Commercial Feeds. Five per cent 
(5%) of the balance of said Fund No. 164 
on July 1, 1959, shall be placed in the 
general fund by the state treasurer and 
ninety-five per cent (95%) of said bal- 
ance as of said date shall remain in said 
Fund No. 164 to effect the purposes of 
the act as heretofore specified.” 


Repealing Clause 


Section 3 of Ch. 166, Laws 1959 repealed 
all acts and parts of acts in conflict there- 
with. 


The commissioner of agriculture may issue and 


enforce stop sale, use or removal orders to the owner or custodian of any 
lot of commercial feed when the commissioner or his authorized agent has 
reasonable cause to believe that said feed is being offered or exposed for 
sale in violation of any of the provisions of sections 3-2001 through 3-2010, 
Revised Codes of Montana, 1947. On receipt of the order, the owner or 
custodian shall not dispose of said feed until the provisions hereinbefore 
cited have been complied with and the feed is released in writing by the 
commissioner. The violation of any order shall be a misdemeanor. 

History: En. 3-2011 by Sec. 1, Ch. 82, 
L. 1959. 

Title of Act 


An act providing for a section to be 
known as section 3-2011 and authorizing 
the commissioner of agriculture to issue 
stop sale, use or removal orders on com- 


mercial feed: providing a penalty for 
violation of any order and containing a 
repealing clause. 


Repealing Clause 

Section 2 of Ch. 82, Laws 1959 repealed 
all acts and parts of acts in conflict there- 
with. 


TITLE 4—ALCOHOLIC BEVERAGES 


Chapter 1. State liquor control act of Montana—licensing—sale of alcoholic bever- 
ages by state liquor stores, 4-172, 4-173. 
3. Montana beer act—licensing sale of beer under supervision of state liquor 
control board, 4-303, 4-317, 4-324, 4-333, 4-349. 
4. Montana retail liquor license act—sales by licensees of board, 4-403, 4-414. 


CHAPTER 1+—STATE, LIQUOR CONTROL ACT. OF MONTANA} 
LICENSING—SALE. OF ALCOHOLIC BEVERAGES 
BY STATE LIQUOR STORES 


Section 4-172. Bottle clubs prohibited. 
4-173. Violation—penalty—abatement as nuisance. 


4-172. Bottle clubs prohibited. The operation of a beer or liquor, or 
alcoholic beverage bottle club is hereby prohibited by any person, persons, 
partnership, firm, corporation or association. 

History: En. Sec. 1, Ch. 200, L. 1959. tion from operating a beer, liquor or other 

‘ alcoholic beverage, bottle club, and pro- 

Title of Act viding a penalty therefor; repealing all 
An act to prohibit any person, persons, acts and parts of acts in conflict herewith; 
partnership, firm, corporation or associa- and providing for an effective date. 


4-173. Violation—penalty—abatement as nuisance. A violation of this 
act shall be deemed a nuisance and may be abated, and any person, per- 
sons, partnership, firm, corporation or association found guilty of violating 
this section shall be punished by fine of not more than five hundred dol- 
lars ($500.00), or by six (6) months in the county jail, or by both such 
fine and imprisonment. 

History: En. Sec. 2, Ch. 200, L. 1959. Effective Date 
Repealing Clause Section 4 of Ch. 200, Laws 1959 pro- 


: vided the act should be in effect from and 
all acts and parts of acts in conflict there- March 10, 1959. 


with. 


CHAPTER 2—STATE LIQUOR CONTROL ACT OF MONTANA (continued)— 
INTERDICTION AND OTHER ENFORCEMENT PROVISIONS— 
FINANCE—MISCELLANEOUS 


4-240. License tax on liquor—amount—distribution of proceeds. 


References | 
Cited in Hill v. Billings, — M —, 328 
Peed WIZ itl, 


CHAPTER 3—MONTANA BEER ACT—LICENSING SALE OF BEER UNDER 
SUPERVISION OF STATE LIQUOR CONTROL BOARD 


Section 4-303. Closing hours for licensed retail beer establishments. 

4-317. Licenses of brewers—persons to whom brewers may sell beer— 
barrelage tax. 

4-324. Tax on imported beer—computation in case of barrels of capacity 
other than thirty-one gallons. 

4-333. Issuance of retail beer licenses—limit on number of—off-premises 
beer licenses—lapse and cancellation. 

4-349. Brewers and wholesalers not to supply fixtures, etc., to retailers, ex- 
cept as specified—brewers not to be interested in retailer financially. 
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MONTANA BEER ACT 4-324 


4-303. Closing hours for licensed retail beer establishments. Here- 
after all licensed establishments wherein beer as defined by subsection (b) 
of section 4-302, is sold, offered for sale or given away at retail shall be 
closed during the following hours: 


(a) Sunday from two A. M. to one P. M.; 

(b) On any other day between two A. M. and eight A. M.; 

(c) On any day of a biennial general or primary election at which 
state and national officers are elected, during the hours when the polls 
are open, but not upon the day of any other election; provided, however, 
that when any municipal incorporation has by ordinance further restricted 
the hours of sale of beer, then the sale of beer is prohibited within the 
limits of any such city or town during the times such sale is prohibited 
by this act and in addition thereto during the hours that it is prohibited 
by such ordinance. 


History: En. Sec. 1, Ch. 161, L. 1943; words “election at which state and na- 
amd. Sec. 1, Ch. 162, L. 1959. tional officers are elected”; inserted the 
words “but not upon the day of any other 

Amendment election” and deleted a provision calling 

The 1959 amendment in subd. (c) in- for the closing of establishments at special 
serted the word “biennial”; inserted the bond elections. 


4-317. (2815.22) Licenses of brewers—persons to whom brewers may 
sell beer—barrelage tax. (1) Any brewer duly licensed as such by the 
United States of America, who manufactures beer in the state of Montana, 
upon payment of the annual license fee imposed by section 4-341 and upon 
presenting satisfactory evidence to the board as required by section 4-310, 
shall be licensed by the board in accordance with the provisions of this 
act and such regulations as may be prescribed by the board, to sell and 
deliver : 

(a) Beer to a vendor; 

(b) Beer to any licensees who are entitled to purchase beer from a 
brewer under this act; or 

(c) Beer to the public, subject to the limitations and restrictions 
contained in this act; or to do any one or more of such acts of sale and 
delivery of beer. 

(2) In addition to the annual license tax imposed by section 4-341, a 
tax of one dollar and fifty cents ($1.50) per barrel of thirty-one (31) gal- 
lons is hereby levied and imposed on each and every barrel of beer sold 
by any duly licensed brewer who manufactures beer in the state of 
Montana, which said barrelage tax shall be due at the end of each month 
and shall be payable with the brewer’s monthly return or statement re- 
quired to be made to the board under the provisions of section 4-311. 


History: En. Sec. 13, Ch. 106, L. 1933; Amendment 
amd. Sec. 4, Ch. 46, Ex. L. 1933; amd. The 1959 amendment increased the bar- 


ae ai ci heie L. 1951; amd. Sec. 1, Ch. relage tax from $1.00 to $1.50 per barrel. 

4-324. (2815.29) Tax on imported beer—computation in case of bar- 
rels of capacity other than thirty-one gallons. A tax of one dollar and 
fifty cents ($1.50) per barrel of thirty-one (31) gallons, is hereby levied 
and imposed on each and every barrel of beer manufactured out of this 
state and sold herein by any wholesaler, which said tax shall be due at 
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4-333 ALCOHOLIC BEVERAGES 

the end of each month from said wholesaler, upon any such beer so sold 

by him during that month. As to any beer imported and sold in containers 

other than barrels, or in barrels of more or less capacity than thirty-one 

(31) gallons, the quantity content shall be ascertained and computed by 

the board in determining the amount of tax due, as herein provided for. 
History: En. Sec. 20, Ch. 106, L. 1933; Repealing Clause 


amd. Sec. 8, Ch. 46, Ex. L. 1933; amd. Section 3 of Ch. 135, Laws 1959 re- 
Sec. 2, Ch. 135, L. 1959. pealed all acts and parts of acts in conflict 


therewith. 
Amendment 
The 1959 amendment increased the bar- Effective Date 
relage tax from $1.00 to $1.50 per barrel. Section 4 of ch. 135, Laws 1959 read 
“This act shall be in full force and effect 
from and after May Ist, 1959.” 


4-333. (2815.36) Issuance of retail beer licenses—limit on number of— 
off-premises beer licenses—lapse and cancellation. 

(1) €a), (band (2) "*! Fe] Subdivisions. ((1)'(a)s(b) an ye 
as parent volume.| 

(3) From and after February 1, 1949, any retail license issued pursu- 
ant to this act (including any retail license to sell beer for off-premises 
consumption), not actually used in a going establishment for a period of 
ninety (90) days, shall automatically lapse. Upon determining the fact 
of nonuser for such period the board shall cancel such license of record 
and no portion of the fee paid therefor shall be refundable. The provi- 
sions of this subsection shall not apply to the license of any licensee whose 
premises are operated on a seasonal basis in connection with a bona fide 
dude ranch, resort, park hotel, tourist facility or like business, provided 
such licensee has secured written authority from the board to close his 
licensed premises for a specified period of greater than ninety (90) days’ 
duration, and providing further that should the liquor control board 
determine that such lapse was reasonably beyond the control of the li- 
censee, then the lapse provision set out above shall not apply. 


History: En. Sec. 14, Ch. 46, Ex. L. 
1933; amd. Sec. 1, Ch. 225, L. 1947; amd. 
Sec. 1, Ch. 165, L. 1949; amd. Sec. 1, Ch. 
55, L. 1955; amd. Sec. 1, Ch. 205, L. 1959. 


Amendment 


The 1959 amendment added the proviso 
at the end of subd. 3. 


Repealing Clause 


Section 2 of Ch. 205, Laws 1959, re- 
pealed all acts and parts of acts in conflict 
therewith. 


Effective Date 


Section 3 of Ch. 205; Laws*1959° pree 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 10, 1959. 


4-349. (2815.51) Brewers and wholesalers not to supply fixtures, etc., 
to retailers, except as specified—brewers not to be interested in retailer 
financially. (a) It shall be unlawful for any brewer or wholesaler to 
lease, furnish, give or pay for any premises, furniture, fixtures, equip- 
ment, signs, or any other advertising matter or any other property to any 
retail licensee, used or to be used in the dispensation of beer in and about 
the interior or exterior of the place of business of any licensed retailer, 
or furnish, give, or pay for any repairs, improvements, painting or deco- 
rating on or within such premises; provided, however, that it shall be 
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lawful for a brewer or wholesaler to furnish, give or loan to a retail 
licensee: 


1. Bottle openers, can openers and trays, with or without advertising 
matter thereon; 

2. Advertising matter or novelties, of a value of not to exceed fifteen 
dollars ($15.00) in any calendar year, to any one (1) retailer for display 
use on the interior of said retailer’s place of business; and 

3. Not more than two (2) illuminated or electrical signs, each of not 
more than three hundred (300) square inches in area, and both not in 
excess of fifty dollars ($50.00) in value, exclusive of installation charges, 
which signs may bear the name, brand name, trade name, trade-mark or 
other designation indicating the name of the manufacturer, and the place 
of manufacture, of beer, for display by the retail licensee on and within 
the interior of his place of business, or in the windows inside the place 
of business of the licensed retailer, and only if the particular brand of 
beer so advertised on such signs is actually available for sale on the 
licensee’s premises, at the time of such. display. 

(b) No brewer or wholesaler shall advance or loan money to, or furnish 
money for, or pay for or on behalf of any retailer, for any license or tax 
which may be required to be paid for any retailer, and no brewer or 
wholesaler shall be financially interested, either directly or indirectly, in 
the conduct or operation of the business of a retailer, as herein defined. 
A brewer or wholesaler shall be deemed to have such a financial interest 
within the meaning of this section if (1) such brewer or wholesaler owns 
or holds any interest in, or a lien or mortgage against the retailer or his 
premises; or (2) if such brewer or wholesaler is under any contract with 
a retailer concerning future purchases and/or sale of merchandise by one 
from, or to the other; (3) if any retailer holds an interest as a stockholder, 
or otherwise, in the business of the wholesaler. 

(c) No sale or delivery of beer shall be made to any retail licensee, 
except for cash paid within seven (7) days after the delivery thereof, and 
in no event shall any brewer or wholesaler extend more than seven (7) 
days’ credit on account of such beer to a retail licensee, nor shall any 
retail licensee accept or receive delivery of such beer without agreement 
to pay in cash therefore within seven (7) days from delivery thereof. A 
correctly dated check which is honored upon presentment shall be consid- 
ered as cash within the meaning of this act. Any extension or acceptance 
of credit in violation hereof shall be regarded and construed as rendering 
or receiving financial assistance, and the licenses of both brewers, whole- 
salers and retail licensees involved in violation hereof shall be suspended 
or revoked, as determined by the board in its discretion. 

History: En. Sec. 18, Ch. 46, Ex. L. Repealing Clause 


1933; amd. Sec. 10, Ch. 166, L. 1951; amd. Section 2 of Ch. 110, Laws 1959 re- 
Sec. 1, Ch, 51, L. 1955; amd. Sec. 1, Ch. peated all acts and parts of acts in con- 
110, L. 1959. flict therewith. 

Amendment 


The 1959 amendment added the last sen- 
tence to subd. (b). 
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4-401 ALCOHOLIC BEVERAGES 


CHAPTER 4—MONTANA RETAIL LIQUOR LICENSE ACT—SALES BY 
LICENSEES OF BOARD 


Issuance of retail liquor licenses—limit on number of licenses—retail 
wine licenses—lapse and cancellation. 
4-414. Hours for sale of liquor. 


Section 4-403. 


4-401. Declaration of policy as to retail sale of liquor. 
References 
Cited in Gill v. Rafn, 133 M 505, 326 P 
2d 974. 
4-403. Issuance of retail liquor licenses—limit on number of licenses— 


retail wine licenses—lapse and cancellation. 


(1)(a), (b). * * * [Subdivisions (1)(a), (b), same as parent volume. | 

(2) From and after February 1, 1949, any retail license issued pursuant 
to this act not actually used in a going establishment for a period of ninety 
(90) days, shall automatically lapse. Upon determining the fact of nonuser 
for such period the board shall cancel such license of record and no 
portion of the fee paid therefore shall be refundable. The provisions of this 
subsection shall not apply to the license of any licensee whose premises 
are operated on a seasonal basis in connection with a bona fide dude 
ranch, park hotel, tourist facility or like business, provided such licensee 
has secured written authority from the board to close his licensed premises 
for a specified period of greater than ninety (90) days’ duration, and pro- 
viding further that should the liquor control board determine that such 
lapse was reasonably beyond the control of the licensee, then the lapse 
provision set out above shall not apply. 


History: En. Sec. 3, Ch. 84, L. 1937; 
amd. Sec. 1, Ch. 226, L. 1947; amd. Sec. 
1, Ch. 164, L. 1949; amd. Sec. 1, Ch. 144, 
L. 1951; amd. Sec. 1, Ch. 56, L. 1955; amd. 


Repealing Clause 

Section 2 of Ch. 206, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Sec. 1, Ch. 206, L. 1959. 


Amendment 


The 1959 amendment added the proviso 
at the end of subd. (2). 


Effective Date 


Section 3 of Ch. 206, Laws 1959 pro- 
vided the act should be in effect from 
and after its passage and approval. Ap- 
proved March 10, 1959. 


4-414. Hours for sale of liquor. No liquor shall be sold, offered for 
sale or given away upon any premises licensed to sell liquor at retail 
during the following hours: 

(a) Sunday, from two A. M. to one,P. M.; 

(b) On any other day between two A. M. and eight A. M.; 

(c) On any day of a biennial general or primary election at which 
state and national officers are elected, during the hours when the polls 
are open, but not upon the day of any other election; provided, how- 
ever, when any city, or incorporated or unincorporated town has any 
ordinance further restricting the hours of sale of liquor, such restricted 
hours shall be the hours during which the sale of liquor at retail shall 
not be permitted within the jurisdiction of any such city or town. 


History: En. Sec. 12, Ch. 84, L. 1937; 
amd. Sec. 2, Ch. 162, L. 1959. 


Amendment 


The 1959 amendment inserted the word 
“biennial”; inserted the phrase “at which 
state and national officers are elected” and 
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substituted the phrase “but not upon the 
day of any other election; provided how- 
ever” for the words “excepting bond elec- 
tions.” 


Repealing Clause 


Section 3 of Ch. 162, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


4-417. Excise liquor tax—collection. 


History: En. Sec. 15, Ch. 84, L. 1937; 
amd. Sec. 1, Ch. 41, L. 1939; amd. Sec. 1, 
Ch. 180, L. 1957. Approved at Referen- 
dum, Nov. 4, 1958. 


4-425 


Effective Date 


Section 4 of Ch. 162, Laws 1959 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 7, 1959. 


Compiler’s Note 

This section was submitted to the quali- 
fied electors of the state of Montana and 
approved by them on November 4, 1958, 
effective under Governor’s proclamation 
of November 28, 1958 from and after the 
date of proclamation. The section as ap- 
proved is set out in the parent volume. 


4-420. Penalty for sale of alcoholic liquor without license. 


Title Defect Cured 


Since chapter 84 of the 1937 Session 
Laws was incorporated without reference 
to the original title in the Revised Codes 
of Montana 1947, as this section, and the 
Revised Codes of Montana 1947 were ap- 
proved, legalized and adopted by the leg- 


4-425. 


License Issued under Mandate 


Where, after stay of execution was 
denied, the liquor control board did not 
apply for supersedeas from the supreme 
court but issued a license in compliance 
with a district court mandate, the ques- 
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islature by the provisions of chapter 4 of 
the Laws of 1951 which now appear as 
section 12-330, any defect or omission in 
the title of the 1937 law was thereby 
clired; (otate. ver Garcta, 132° ht O00, so19 
P 2d 962, 963. 


Denial of application for license or renewal—suspension, etc. 


tion whether the mandate was proper did 
not present a justiciable controversy for 
the supreme court, even under section 93- 
ee Gill ven ati, 133M 505.320 nk ad 
974. 


TITLE 5—BANKS AND BANKING 


Chapter 5. Miscellaneous regulatory provisions, 5-506. 
Examination and supervision—state examiner’s fund, 5-904 to 5-910. 


CHAPTER 5—MISCELLANEOUS REGULATORY PROVISIONS 


Section 5-506. Limitation on real estate loans. 


5-506. (6014.31) Limitation on real estate loans. Any commercial 
bank organized under the laws of the state of Montana may make real 
estate loans, secured by first liens upon improved real estate, including 
improved farm land and improved business and residential properties and 
may purchase any obligation so secured when the entire amount of such 
obligation is sold to the bank. Provided that, the amount of any such 
loan hereafter made shall not exceed fifty per centum (50%) of the ap- 
praised value of the real estate offered as security, and no such loan shall 
be made for a longer period than five (5) years, except that: 


(1) Any such loan may be made in an amount not to exceed sixty 
per centum (60%) of the appraised value of the real estate offered as 
security and for a term not longer than twenty (20) years if such loan 
is secured by an amortized mortgage, deed of trust or other such instru- 
ment, under the terms of which the installment payments are sufficient 
to amortize forty per centum (40%) or more of the principal of the loan 
within a period of not more than twenty (20) years; and 


(2) No such commercial bank shall make such loans in an aggregate 
sum in excess of the amount of its capital stock paid in and unimpaired 
plus the amount of its unimpaired surplus or in excess of sixty per centum 
(60%) of the amount of its time and saving deposits, whichever is the 
greater. 


Loans made to finance the construction of residential or farm build- 
ings and having maturities of not to exceed six (6) months, whether or 
not secured by a mortgage or a similar lien on real estate upon which the 
residential or farm building is being constructed, shall not be consid- 
ered as loans secured by real estate within the meaning of this act, but 
shall be classed as ordinary commercial loans, provided that no com- 
mercial bank shall invest in or be liable on any such loans in an aggregate 
amount in excess of fifty per centum (50%) of its actually paid in and 
unimpaired capital. 

Loans made to establish rural or commercial businesses which are in 
whole or in part discounted or loaned against as security by a federal 
reserve bank for any part of which a commitment shall have been made 
by a federal reserve bank or in which the Reconstruction Finance Cor- 
poration cooperated or purchases a participation in, shall not be subject 
to the restrictions or limitations of this act upon loans secured by real 
estate, provided any commercial bank in this state shall from time to 
time have the same authority to make loans upon real estate as may be 
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given by acts of Congress of the United States or the federal reserve 
system to national banks or bank members of the federal reserve system. 

(3) The foregoing limitations and restrictions shall not prevent the 
renewal or extension of loans heretofore made and shall not apply to 
real estate loans which are insured under the provisions of any act of the 
Congress of the United States; and said limitations and restrictions shall 
not apply to the making, extension or renewal of any loans which are 
made under subchapter II of the act of Congress, known as the service- 
men’s readjustment act of 1944, or any amendment thereof or supplement 
thereto, as to any part of such loans. 

These provisions, however, shall not prevent any bank from taking 
another and immediately subsequent mortgage or deed of trust when it 
already holds a first mortgage or deed of trust thereon on such real 
estate, nor from accepting a second lien on real estate to secure the re- 
payment of a debt previously contracted in good faith; nor shall it pre- 
vent subsequent liens of any kind from being taken to secure the payment 
of a debt previously contracted in good faith, when, in the judgment of 
the directors of such bank, such subsequent liens are necessary further to 
secure the payment of any debts and save such bank from loss; provided, 
the term “commercial bank” as used in this section, shall mean a bank 
organized to do the business specified in sections 5-104 to 5-108 of this 
code, only. 


History: at Sec. 27, Ch. 89, ah 1927; Repealing Clause 
amd. Sec. 1, Ch. 23, L. 1941; amd. Sec. 1, Section 2 of Ch. 25, Laws 1959 re- 
Ch. 90, L. 1945; amd. Sec. 1, Ch. 25, L. pealed all acts and parts of acts in conflict 
1959. therewith. 

Amendment 


The 1959 amendment in subd. (1) in- 
creased the term from “ten (10) years” to 
“twenty (20) years” both times it ap- 
peared. 


CHAPTER 9—EXAMINATION AND SUPERVISION—STATE 
EXAMINER’S FUND 


Section 5-904. Payments by counties. 
5-905. Payments by cities and towns. 
5-906. Payments by county free high schools. 
5-907. Payments by irrigation districts. 
5-908. Payments by banks, investment and trust companies. 
5-909. Payments by building and loan associations. 
5-910. Special examinations and fees. 


5-904. (6014.78) Payments by counties. For the credit of the state 
general fund each county of the state, shall pay to the state treasurer on 
or before the first day of July of each year, according to.its taxable valu- 
ation for the preceding year as follows: 

Counties having a taxable valuation of five million dollars ($5,000,000) 
or less, shall pay one hundred, dollars ($100.00) for each one million 
dollars ($1,000,000) of taxable valuation, or fraction thereof; 


Counties having a taxable valuation of more than five million dollars 
($5,000,000), but less than twenty million dollars ($20,000,000), shall pay 
five hundred dollars ($500.00), plus seventy-five dollars ($75.00), for each 
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one million dollars ($1,000,000) of taxable valuation in excess of five 
million dollars ($5,000,000) or fraction thereof; 

Counties having a taxable valuation of more than twenty million dol- 
lars ($20,000,000), but less than forty million dollars ($40,000,000), shall 
pay sixteen hundred twenty-five dollars ($1625.00) plus fifty dollars 
($50.00) for each one million dollars ($1,000,000) of taxable valuation in 
excess of twenty million dollars ($20,000,000) or fraction thereof; 

Counties having a taxable valuation in excess of forty million dollars 
($40,000,000) shall pay twenty-six hundred twenty-five dollars ($2625.00) 
plus twenty-five dollars ($25.00) for each one million dollars ($1,000,000) 
of taxable valuation in excess of forty million dollars ($40,000,000) or 
fraction thereof; 

The minimum payment hereunder for any one county shall be three 
hundred fifty dollars ($350.00). 

The fees as prescribed shall be paid to the state treasurer regardless 
of whether or not the state examiner has made an examination of a 
county within the calendar year in which the fee is payable. 


History: En. Sec. 73, Ch. 89, L. 1927; 
amd. Sec. 1, Ch. 167, L. 1929; amd. Sec. 
1, Ch. 49, 1 1953; amd. Sec. 1, Ch. 186, 
iby 1959. 


Amendment 


The 1959 amendment generally revised 
this section changing the fees and deleted 


a provision providing for a maximum fee. 
For section prior to amendment see par- 
ent volume. 


Repealing Clause 

Section 2 of Ch. 186, Laws 1959 re- 
pealed all acts and parts of acts in conflict 
therewith. 


5-905. (6014.79) Payments by cities and towns. For the credit of 
such fund each city and town of the state shall pay to the state treasurer 
on or before the first day of July of each year, according to its taxable 
valuation for the preceding year, as follows: 


Cities and towns having a taxable valuation of fifty thousand dollars 
($50,000) or less, fifty dollars ($50) ; 


Cities and towns having a taxable valuation of from fifty thousand 
dollars ($50,000) to one hundred thousand dollars ($100,000), sixty-five 
dollars ($65) ; 


Cities and towns having a taxable valuation of from one hundred thou- 
sand dollars ($100,000) to two hundred thousand dollars ($200,000), eighty 
dollars ($80) ; 


Cities and towns having a taxable valuation of from two hundred thou- 
sand dollars ($200,000) to four hundred thousand dollars ($400,000), one 
hundred five dollars ($105) ; 


Cities and towns having a taxable valuation of from four hundred 
thousand dollars ($400,000) to six hundred thousand dollars ($600,000), 
one hundred thirty dollars ($130) ; 


Cities and towns having a taxable valuation of from six hundred thou- 
said dollars ($600,000) to eight hundred thousand dollars ($800,000), 
one hundred sixty dollars ($160) ; 


Cities and towns having a taxable valuation of from eight hundred 
thousand [dollars] ($800, 000) to one million dollars ($1,000,000), two hun- 
dred dollars ($200) ; 
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Cities and towns having a taxable valuation of from one million dol- 
lars ($1,000,000) to one million two hundred fifty thousand dollars 
($1,250,000), two hundred forty dollars ($240) ; 


Cities and towns having a taxable valuation of from one million two 
hundred fifty thousand dollars ($1,250,000) to one million five hundred 
thousand dollars ($1,500,000), three hundred twenty dollars ($320) ; 


Cities and towns having a taxable valuation of from one million five 
hundred thousand dollars ($1,500,000) to two million dollars ($2,000,000), 
four hundred dollars~ ($400) ; 


Cities and towns having a taxable valuation of from two million dol- 
lars ($2,000,000) to three million dollars ($3,000,000), four hundred eighty 
dollars ($480) ; 


Cities and towns having a taxable valuation of from three million 
dollars ($3,000,000) to four million dollars ($4,000,000), five hundred 
sixty dollars ($560) ; 

Cities and towns having a taxable valuation of from four million dol- 
lars ($4,000,000) to five million dollars ($5,000,000), six hundred forty 
dollars ($640) ; , 

Cities and towns having a taxable valuation of more than five million 
dollars ($5,000,000), shall pay six hundred forty dollars ($640) plus fifty 
dollars ($50) for each million dollars of taxable valuation or fraction thereof 
in excess of five million dollars ($5,000,000) ; 

The said fees as prescribed shall be paid to the state treasurer re- 
gardless of whether or not the state examiner has made an examination 
of a city or town within the calendar year in which the fee is payable. 


History: En. Sec. 73, Ch. 89, L. 1927; creased the fee in each classification for 
amd. Sec. 1, Ch. 167, L. 1929; amd. Sec. 1, examination and deleted a sentence which 
Ch. 48, L. 1953; amd. Sec. 1, Ch. 138, set a maximum fee for any city at $1,000. 
L. 1959. ; 

Repealing Clause 


Amendment Section 2 of Ch. 138, Laws 1959 re- 
The 1959 amendment in the first sen- _ pealed all acts and parts of acts in conflict 
tence substituted the words “such fund” therewith. 
for the words “state general fund”; in- 


5-906. (6014.80) Payments by county free high schools. For the 
credit of the state general fund, each county free high school shall pay 
to the state treasurer on or before the first day of July of each year a fee 
according to the following rates: 

County free high schools having a maximum attendance record as 
shown in the records of the office of the state superintendent of public 
instruction, according to the following schedule; 

All county free high schools having an attendance of two hundred 
(200) or less, sixty dollars ($60) ; 

All county free high schools having an attendance of in excess of two 
hundred (200) and not exceeding three hundred (300), seventy-five dol- 
lateeh/0)):7 

All county free high schools having an attendance in excess of three 
hundred (300) and not exceeding four hundred (400), one hundred dol- 
lars ($100) ; 


. 17 


5-907 BANKS AND BANKING 


All county free high schools having an attendance in excess of four 
hundred (400) and not exceeding six hundred (600) one hundred twenty- 
five dollars ($125) ; 

All county free high schools having an attendance in excess of six 
hundred (600) and not exceeding one thousand (1000), one hundred fifty 
dollars ($150) ; 

All county free high schools having an attendance in excess of one 
thousand (1000) and not exceeding fifteen hundred (1500), two hundred 
dollars ($200) ; 

All county free high schools having an attendance in excess of fifteen 
hundred (1500), three hundred dollars ($300). 

The fees as prescribed shall be paid to the state treasurer regardless 
of whether or not the state examiner has made an examination of a county 
free high school within the calendar year in which the fee is payable. 

That the fees for examining auxiliary funds of a county free high 
school, when requested by the trustees of the said high school, or deemed 
necessary by the state examiner, shall be based on the fees as set forth 
in section 5-910. 


History: En. Sec. 73, Ch. 89, L. 1927; Repealing Clause 
amd. Sec. 1, Ch. 167, L. 1929; amd. Sec. 1, Section 2 of Ch. 139, Laws 1959 re- 
Ch. 50, L. 1953; amd. Sec. 1, Ch. 139,  pealed all acts and parts of acts in conflict 
L. 1959. therewith. 

Amendment 


The 1959 amendment raised the amount 
of the fee in each instance. For fees prior 
to amendment see parent volume. 


5-907. (6014.81) Payments by irrigation districts. For the credit of 
said fund, each irrigation district under the supervision of the state ex- 
aminer, shall pay to the state treasurer, within sixty (60) days from the 
date of examination, the following amounts as charges for such examina- 
tions, to be computed by the state examiner: For each day spent in the 
examination of books and records of any irrigation district by the state 
examiner or his representative, a charge of sixty dollars ($60.00) shall be 
made; and, for any fraction of a day spent in the examination of any irri- 
gation district’s books and records, a charge of seven and one-half dollars 
($7.50) per hour shall be made. It shall be the duty of the state examiner, 
or his representative, to notify the secretaries of such districts of the time 
of presenting the books and records at the courthouse for examination. 


History: En. Sec. 73, Ch. 89, L. 1927; Repealing Clause 
amd. Sec. 1, Ch. 167, L. 1929; amd. Sec. 1, Section 2 of Ch. 159, Laws 1959 re- 


Ch. 195, L. 1945; amd. Sec. 1, Ch. 159,  pealed all acts and parts of acts in conflict 
L. 1959. therewith. 


Amendment 


The 1959 amendment completely re- 
vised this section. For section prior to 
amendment see parent volume. 


5-908. (6014.82) Payments by banks, investment and trust companies. 
For the credit of said fund, each bank, trust company or investment com- 
pany, under the supervision of the superintendent of banks, shall pay to 
the state treasurer, on or before the first day of July of each year, a fee 
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based upon its total assets as shown by the statement to the superinten- 
dent of banks on the last call report of the preceding year, according to 
the following rates: 

The minimum fee for the examination of any bank, trust company or 
investment company shall be the sum of three hundred dollars ($300) ; 

For the first five million dollars ($5,000,000) of assets, a charge of fifteen 
cents (15¢) for each one thousand dollars ($1,000) of assets shall be made; 

For the second five million dollars ($5,000,000) of assets, a charge of 
ten cents (10¢) for each one thousand dollars ($1,000) of assets shall be 
made; 

For assets in excess of ten million dollars ($10,000,000) but not ex- 
ceeding twenty million dollars ($20,000,000), a charge of five cents (5¢) 
for each one thousand dollars ($1,000) of assets shall be made; 

For assets in excess of twenty million dollars ($20,000,000) but not ex- 
ceeding thirty million dollars ($30,000,000), a charge of three cents (3¢) 
for each one thousand dollars ($1,000) of assets shall be made; 

For all assets in excess of thirty million dollars ($30,000,000), a charge 
of two cents (2¢) for each one thousand dollars ($1,000) of assets shall 
be made. 


History: En. Sec. 73, Ch. 89, L. 1927; Repealing Clause 
amd. Sec. 1, Ch. 167, L. 1929; amd. Sec. 1, Section 2 of Ch. 141, Laws 1959 re- 
Ch. 59, L. 1953; amd. Sec. 1, Ch. 141, pealed all acts and parts of acts in conflict 
L. 1959. therewith. 


Amendment 

The 1959 amendment completely revised 
this section. For section prior to amend- 
ment see parent volume. 

5-909. (6014.83) Payments by building and loan associations. For the 
credit of said fund, each building and loan association under the super- 
vision of the superintendent of banks, shall pay to the state treasurer, on 
or before the first day of July each year, a fee based upon the total assets 
of such association as shown by its last annual statement and upon the 
following rates: 

The minimum fee to be paid by any building and loan association shall 
be the sum of one hundred dollars ($100) ; 

For the first five million dollars ($5,000,000) of assets, a charge of 
fifteen cents (15¢) for each one thousand dollars ($1,000) of assets shall 
be made; 

For the second five million dollars ($5,000,000) of assets, a charge of 
ten cents (10¢) for each one thousand dollars ($1,000) of assets shall be 
made; 

For assets in excess of ten million dollars ($10,000,000) but not exceed- 
ing twenty million dollars ($20,000,000), a charge of five cents (5¢) for each 
one thousand dollars ($1,000) of assets shall be made; 

For assets in excess of twenty million dollars ($20,000,000) but not ex- 
ceeding thirty million dollars ($30,000,000), a charge of three cents (3¢) 
for each one thousand dollars ($1,000) of assets shall be made; 

For all assets in excess of thirty million dollars ($30,000,000) a charge 
of two cents (2¢) for each one thousand dollars ($1,000) of assets shall 
be made. 
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History: En. Sec. 73, Ch. 89, L. 1927; Repealing Clause 
amd. Sec. 1, Ch. 167, L. 1929; amd. Sec. 1, Section 2 of Ch. 114, Laws 1959 re- 
Ch. 114, L. 1959. pealed all acts and parts of acts in conflict 
iA oeriment therewith. 


The 1959 amendment completely re- 
vised the fees. For section prior to 
amendment see parent volume. 


5-910. (6014.84) Special examinations and fees. Special examinations 
may be made of any county, city, town, school district, irrigation district, 
high school, bank, building and loan association, credit union or any other 
office, board or commission, whether temporary or permanent, however 
created, and for whatever purpose, having the control, management, col- 
lection or disbursement of any public money of any character or descrip- 
tion, when in the judgment of the state examiner it shall be deemed neces- 
sary, and such special examinations shall be charged for at the rate of 
sixty dollars ($60.00) a day for each person engaged in the examination. 
All special examination fees or charges so collected by the state examiner 
and ex officio superintendent of banks and paid to the state treasurer, shall 
be placed in a special fund to be known as the special examination fund 
to be drawn upon by the state examiner and ex officio superintendent of 
banks to defray the actual costs and expenses of such special examina- 
tions, but all moneys remaining in such special fund at the end of each 
current year shall be transferred by the state treasurer to the general 
fund. 

In any case where the current examination shall not have been made 
prior to the first day of July of any year, the above fees must be paid as 
herein specified, provided, however, that all examinations shall cover the 
entire period from the date of the last examination. 


History: En. Sec. 2, Ch. 167, L. 1929; the necessary transportation expenses and 
amd. Sec. 1, Ch. 58, L. 1953; amd. Sec. 1, per diem at the rate currently in effect for 
os 137, L. 1955; amd. Sec. 1, Ch. 180, all state and county employees.” 

. 1959. 

| Repealing Clause 

Amendment Section 2 of Ch. 180, Laws, 1959  re- 

The 1959 amendment increased the fee _pealed all acts and parts of acts in conflict 
per day from $30 to $60 and deleted a therewith. 
provision for expenses which read “plus 


CHAPTER 10—GENERAL POWERS AND LIMITATIONS OF BANKS 


5-1051. Photographic or micro-film reproduction of bank records, etc. 


Checking Account Records decedent’s checking account were properly 
In action by administratrix to recover admitted as evidence. Olson v. McLean, 
amount of automobile purchase loan made 132 M 111, 313 P 2d 1039, 1042, 1044. 
by decedent to defendant, bank records of 
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CHAPTER 4—PUBLIC WORKS CONTRACTOR’S BOND 


6-401. (5668.41) 


Estoppel of Surety 


This section did not prevent a surety 
on a bond given hereunder from becom- 
ing liable by estoppel to a third party who, 
in reliance on the surety’s representations 
that he would be protected by the bond, 
paid off unpaid checks of the contractor 
and advanced money to the contractor for 
future payments, all in the nature of 
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Contractors performing public work to furnish bond, etc. 


claims covered by the bond. Bower v. 
Lebbs, I32°Mel46"514 Po2d 73, 


Provender, Materials or Supplies 


Equipment rental comes within the 
phrase “provender, materials or supplies” 
as used in a bond given under this sec- 
tion. Bower v. Tebbs, 132 M 146, 314 P 
20-7 3d: 


TITLE 8—CARRIERS AND CARRIAGE 


CHAPTER 4—CARRIERS OF PERSONS, PROPERTY AND MESSAGES— 
DUTIES AND OBLIGATIONS 


8-405. (7815) General duties of carrier. 


Application of Statute the common law and does not constitute 

Although this statute imposes upon the’ the carrier an insurer of the passenger’s 
carrier the duty to exercise “the highest safety. Wilson v. Northland Greyhound 
degree of care,” it is but declaratory of Lines, Inc., 166 F Supp 667, 669. 
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TITLE 9—CEMETERIES 


CHAPTER 7—CORPORATIONS FOR OPERATION OF MAUSOLEUMS OR 
COLUMBARIUMS—POWERS 
9-705. Powers to make rules and regulations. 


Compiler’s Note 


The reference in this section to sections 
9-606 to 9-614 should read sections 9-706 
to 9-714. 
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TITLE 10—CHILDREN AND CHILD WELFARE 


Chapter 1. Children’s center, 10-101.1. 


6. Juvenile courts and proceedings against juvenile delinquents, 10-617. 


CHAPTER 1—CHILDREN’S CENTER 


Section 10-101.1. Change of name of home. 


10-101.1. 


Change of name of home. 


Hereafter, the state orphan’s 


home at Twin Bridges, Montana will be known and designated as “Mon- 


tana Children’s Center.” 


History: En. Sec. 1, Ch. 19, L. 1959. 


Title of Act 


An act to change the name of the state 
orphan’s home at Twin Bridges, Montana, 
to “Montana Children’s Center”; provid- 


ing for a repealing clause. 


CHAPTER 5—DEPENDENT AND 


Repealing Clause 


Section 2 of Ch. 19, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


NEGLECTED CHILDREN— 


PROCEEDINGS FOR PROTECTION 


10-501. (10465) 
References 
Cited or applied in Application of 


Bauschbach, 133 M2312; 323,P 2d 1112, 


13. 


10-503. (10467) 


Residence of Petitioner 


Since the court’s jurisdiction had to be 
determined as of the time a proceeding 
was commenced, the issue of the petition- 
er’s residence did not become moot even 
though the petitioner had established the 
necessary residence since the hearing in 
the proceeding. State v. District Court, 
1G1.M 502,-392' Pi2Zd 119; 123. 

The word “resident” as used in this 
section must denote one actually domiciled 
within the county and in a proceeding to 
have a child declared dependent and ne- 


10-504. 


References 


Cited or applied in State v. District 
Court.or31 3M 1502,0012 5s. 2d 119 AI. 


10-505. 


References 


Cited or applied in State v. District 
Court e13l M502, 83128 22d5119> 121; 
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Dependent and neglected children—definition. 


Application to courts with reference to dependent, etc. 


glected, where the petitioner was not a 
resident of the county where the child re- 
sided, the court was without jurisdiction 
to proceed. State v. District Court, 131 
M502, 3120P 2d 119 MigZ als. 


Where petitioner was not domiciled, and 
thus not a resident of the county where 
the child resided, the court was without 
power to attempt to confer jurisdiction 
by an amendment to conform to the al- 
leged proof that petitioner was domiciled 
in such county. State v. District Court, 
131. M5023 12 2b did 9423: 


(10468) Citation and procedure. 


State department of public welfare successor to bureau, etc. 


JUVENILE COURTS 


10-617 


CHAPTER 6—JUVENILE COURTS AND PROCEEDINGS AGAINST 
JUVENILE DELINQUENTS 


Section 10-617. Penalty for improper and negligent training of children. 


10-601. Construction and purpose of the act. 


Repeal of Conflicting Laws 


By the enactment of chapter 227, Laws 
of 1943, and its amendments covering 
juveniles and creating juvenile courts, the 
legislature intended to repeal all prior 
laws in conflict therewith, and amended 
the general criminal code insofar as it 
conflicts with the statutes relating to 


10-602. Definitions. 


References 


Cited in State ex rel. Dahl v. District 
Court, — M —, 333 P 2d 495, 497. 


10-603. Jurisdiction. 

Right to Trial by Jury 

Where a minor, charged with being a 
delinquent, made a demand for a jury 
trial on the day preceding the trial and 
at the opening of the trial, the court was 
without jurisdiction to try him without a 
jury. Application of Banschbach, 133 M 
Si2qcco PoZ2d: 11121113. 


10-604. Jury. 

References 

Cited or applied in Application of 
Banschbach, 133°. M -312°323: P 2d. 4112, 
i815: 


10-610. Transfer from other courts. 


Criminal Information 

District criminal court has no jurisdic- 
tion to authorize or order the filing of a 
criminal information against a juvenile 


juveniles. State ex rel. Dahl v. District 
Court, — M —, 333 P 2d 495, 499. 


References 

Cited or applied in Application of 
panes 133 °M,§ 312;4323, Pi 2d 1112, 
db Py 


A child under the age of 16 years may 
never be tried for a law violation in the 
district court. He is solely under the ex- 
clusive jurisdiction of the juvenile court. 
state ex rel. Dahl v. District Court, — M 
—, 333 P 2d 495, 498, 499. 


16 years of age, nor to try such child in 
the district court. State ex rel. Dahl v. 
District Court, — M —, 333 P 2d 495, 
497. 


child of the age of 15 years and less than 


10-617. Penalty for improper and negligent training of children. Any 
parent or parents, legal guardian, or any other person who shall en- 
courage, wilfully cause or contribute to, or through negligence in the care, 
custody, guidance, education, maintenance, or direction of any child under 
eighteen years of age, cause or permit such child to violate any law of this 
state, or the ordinance or ordinances of any city of this state, or to be or 
become incorrigible, or to knowingly associate with thieves, vicious or 
immoral persons; or to grow up in idleness or crime, or to knowingly 
enter a house of prostitution; or to knowingly visit or patronize any place, 
house, or apartment building where any gambling device is or gambling 
devices are or shall be operated or run, or where any gambling is done 
or conducted, or to patronize or visit any saloon or saloons, or dram shop 
or dram shops, where intoxicating liquors are sold, or to wander about the 
streets of any town or city in the nighttime, without being on lawful busi- 
ness or occupation, or to habitually wander about or visit any railroads 
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or tracks, or to jump or hook on to any moving train or to enter any car 
or engines, without lawful authority; to use habitually any vile, obscene, 
vulgar, profane, or indecent language, or to be guilty of immoral conduct 
in any public place, or about any schoolhouse or grounds, or keep or permit 
it in or about any saloon or place where spirituous liquors or intoxicating 
liquors are sold, or in any gambling house or place where gambling is 
practiced, or in a house of ill fame or prostitution; or to become addicted 
to the use of spirituous and intoxicating liquors not for medicinal pur- 
poses prescribed by a physician; shall be guilty of a misdemeanor and 
upon trial and conviction thereof shall be fined in a sum not less than ten 
dollars ($10.00) and not to exceed one thousand dollars ($1,000.00), or 
imprisonment in the county jail for a period not exceeding nine (9) 
months, or by both such fine and imprisonment. 

History: En. Sec. 16, Ch. 227, L. 1943; bucketshop” which appeared after the 


amd. Sec. 1, Ch. 22, L. 1959. words ‘“‘where intoxicating liquors are 
sold”; made the word “railroad” plural, 
Amendment and deleted the word “yards” which had 


The 1959 amendment inserted the word appeared after the word “railroad.” 
“any” after the words “legal guardian, or” 


near the beginning of this section; de- Repealing Clause 

leted the words ‘or to patronize or visit Section. 2 of Ch. 22>) Laws; 19seore. 

any public poolroom or poolrooms, or  pealed all acts and parts of acts in conflict 
therewith. 
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TITLE 11—CITIES AND TOWNS 


Chapter 4. Additions of platted tracts to cities and towns, 11-403. 

9. Powers of city and town councils, 11-966. 

12. Contracts and franchises, 11-1202. 

18. ARS metropolitan police law, 11-1804.1, 11-1806, 11-1814, 

19, ae pad Fa ehaees disability and pension fund, 11-1912, 11-1918, 

20. Fire protection in unincorporated towns—fire wardens, companies and 
districts, 11-2008, 11-2010, 11-2030. 

22. Special improvement districts, 11-2204, 11-2231. 

23. Municipal bonds and indebtedness, 11-2310, 11-2316. 

24. Municipal revenue bond act of 1939, 11-2402. 

27. Building regulations—zoning commission, 11-2710. 

38. City or city-county planning boards, 11-3804, 11-3812, 11-3830, 11-3842, 
11-3852, 11-3853, 11-3854. 

39. Urban renewal law, 11-3901 to 11-3920. 


CHAPTER 1—GENERAL POWERS OF CITIES AND TOWNS 


11-104. (4958) City or town, how 


Tax Sales 


County acquiring tax deeds to lots, ad- 
vertised them for sale but received no 
offer. Purchase of lots by city being au- 
thorized by city council because of hous- 


named, general corporate powers. 


ing and sanitary conditions, it had the 
right to sell them at varying prices, much 
higher than purchase price paid to county. 
Flom v. Unknown Heirs of Conrad, 132 
M 574, 319 P 2d 499, 501, 502. 


CHAPTER 2—CLASSIFICATION AND ORGANIZATION OF CITIES 
AND TOWNS 


11-201. (4959) Cities and towns classified. 


References 


Cited in Kunesh v. Great Falls, 132 M 
285, 317 P 2d 297, 298. 


CHAPTER 4—ADDITIONS OF PLATTED TRACTS TO CITIES AND TOWNS 


Section 11-403. Extension of boundaries to include contiguous platted tracts or 
other parcels of land. 

11-403. (4978) Extension of boundaries to include contiguous platted | 
tracts or other parcels of land. (1) Cities or towns of the first class. Any 
tracts or parcels of land, which have been or may hereafter be platted 
into lots or blocks, streets, and alleys, and the map or plat thereof filed in 
the office of the county clerk and recorder of the county in which the same 
are situated, or any unplatted land that has been surveyed and for which 
a certificate of survey has been filed, as provided in these codes, and which 
platted or unplatted land shall be contiguous to any incorporated city of 
the first class, may be embraced within the corporate limits thereof, and 
the boundaries of such city of the first class extended so as to include the 
same in the following manner: When, in the judgment of any city council 
of a city of the first class, expressed by resolution duly and regularly 
passed and adopted, it will be to the best interest of such city and the in- 
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habitants of any contiguous platted tracts or parcels of land, or unplatted 
land for which a certificate of survey has been filed, that the boundaries 
of such city shall be extended, so as to include the same within the cor- 
porate limits thereof, the city clerk of such city shall forthwith cause to 
be published in the newspaper published nearest such platted tracts or 
parcels of land, or unplatted land for which a certificate of survey has been 
filed, at least once a week for two successive weeks, a notice which shall be 
to the effect that such resolution has been duly and regularly passed, and 
that for a period of twenty days after the first publication of such notice, 
such city clerk will receive expressions of approval or disapproval, in writ- 
ing, of the proposed extensions of the boundaries of such city of the first 
class, from resident freeholders of the territory proposed to be embraced 
therein. The clerk shall, at the next regular meeting of the city council of 
such city of the first class after the expiration of said twenty days, lay 
before the same all communications in writing by him so received for its 
consideration, and if, after considering the same, such council shall duly 
and regularly pass and adopt a resolution to that effect, the boundaries of 
such city of the first class shall be extended so as to embrace and include 
such platted tracts or parcels of land or unplatted land for which a cer- 
tificate of survey has been filed, the time when the same shall go into effect 
to be fixed by such resolution; provided, that such resolution shall not be 
adopted by such council if disapproved, in writing, by a majority of the 
resident freeholders, if any, of the territory proposed to be embraced. 


Provided also, that cities of the first class may include as part of such 
city any platted or unplatted tract or parcel of land that is wholly sur- 
rounded by such city upon passing a resolution advertising and upon 
passing a further resolution or following such advertising, all in the man- 
ner aforesaid, and such land shall be annexed, if so resolved, whether or 
not a majority of the resident freeholders, if any, of the land to be an- 
nexed object; provided, however, that land used for agricultural, mining, 
smelting, refining, transportation, recreational area, or any industrial or 
manufacturing purpose or for the purpose of maintaining or operating a 
golf or country club, an athletic field or aircraft landing field, a cemetery or 
a place for public or private outdoor entertainment or any purpose incident 
thereto, shall not be annexed under this provision. 

(2) Cities and towns of the second and third class. Any tracts or 
parcels of land, which shall be contiguous to any incorporated cities or 
towns of the second and third class, may be embraced within the corporate 
limits thereof and the boundaries of such cities or towns of the second 
and third class extended so as to include the same in the following man- 
ner: When, in the judgment of any such city or town council, expressed 
by resolution duly and regularly passed and adopted, it will be to the 
best interest of such city, or town and the inhabitants thereof, and of the 
inhabitants of any contiguous tracts or parcels of land, as aforesaid, that 
the boundaries of such city or town shall be extended, so as to include 
the same within the corporate limits thereof, the city or town clerk of such 
city or town shall forthwith notify in writing all property holders within 
the boundaries of the territory proposed to be embraced, and cause to be 
published in the newspaper published nearest such tracts or parcels of 
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land, at least once a week for two successive weeks, a notice which shall 
be to the effect that such resolution has been duly and regularly passed and 
that for a period of twenty days after the first publication of such notice, 
such city or town clerk will receive expressions of approval or disapproval, 
in writing, of the proposed extensions of the boundaries of such city or 
town, from freeholders of the territory proposed to be embraced therein. 
The clerk shall, at the next regular meeting of the city or town council after 
the expiration of said twenty days, lay before the same all communica- 
tions in writing by him so received for its consideration, and if, after con- 
sidering the same, such council shall duly and regularly pass and adopt a 
resolution to that effect, the boundaries of such city or town of the second 
or third class, shall be extended so as to embrace and include such tracts or 
parcels of land, the time when the same shall go into effect to be fixed by 
such resolution; provided, that such resolution shall not be adopted by 
such council, if disapproved, in writing, by a majority of the freeholders of 
the territory proposed to be embraced. 

(3) Whenever two or more adjacent tracts taken as a whole shall 
adjoin the city, they may be included in one resolution under subdivision 
(2) hereof, although one or more of said tracts taken alone may not be 
adjacent to the corporate limits as then existing. 


History: En. Sec. 1, Ch. 30, L. 1905; Disapproval by Residents 
re-en. Sec. 3214, Rev. o 1907; re-en. Sec. Residents of an area sought to be an- 
4978, R. C. M. 1921; amd, Sec. 1, Ch. 52, nexed must register their disapproval by 
L. 1925; amd. Sec. 1, Ch. 239, i 1957; showing such disapproval in writing to the 


amd. Sec. 1; Ch.238, L. 1959, city clerk as required by statute. They 

cannot do so in courts of law. Penland 

Amendment &: v. Missoula, 132 M 591, 318 P 2d 1089, 
The 1959 amendment in subd. (1) de- 4992. 

leted the phrase “and the inhabitants Time limitation for disapproval cannot 


thereof” which appeared after the words he extended. Penland v. Missoula, 132 M 
“best interests of such city”; added-the 591 318 P 2d 1089. 1092. 1093. 

second paragraph of subd. (1), and ; ‘ ; 

changed the word “caused” to “cause” Discretion of City Council 

which appeared after the words “proposed City council has the discretion to de- 
to be embraced, and” inssubd. (2). termine whether or not it is in the best 


Repealing Clause ; interests of the city and the inhabitants of 


Gad there CHF 23Q0 Taal 19500 bes the area. that it be annexed. Penland v. 


pealed all acts and parts of acts in conflict Missoula, 152 M991, 318 P 2d 1089; 1002. 


therewith. Evidence of Benefits 


Effective Date In action for injunctive relief against 
Section 3 of Ch. 238, Laws 1959 pro- resolution of intention of city council to 


vided the act should be in effect from and @@Nex land court properly excluded all 
after its passage and approval. Approved evidence relating to benefits. Penland v. 


March 11. 1959. , Missoula, 132 M 591, 318 P 2d 1089, 1092. 
Appeal Resident Freeholder 
In taxpayers’ suit opposing annexation A freeholder becomes a resident under 


of a city subdivision where trial court section 83-303 upon union of act and in- 
found that less than the required majority tent. If the intention to establish a perma- 
had protested, it must be presumed on nent residence be ascertained, the recency 
appeal that the lower court’s proceedings of the establishment is immaterial. 
are regular and contain no substantial Kunesh v. Great Falls, 132 M 285, 317 P 
error until otherwise shown preponder- 2d 297, 301. 
antly by the plaintiff. Kunesh v. Great A resident freeholder qualified to pro- 
Falls, 132 M 285, 317 P 2d 297, 298. test annexation may be defined as one 
who is a resident within the area to be 
annexed, holding a present legal title to 
a freehold estate in real property located 
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within the area to be annexed. Kunesh v. 
Great Falls, 132 M 285, 317 P 2d 297, 301. 

Date through which timely protest 
could be received, set forth in the notice 
of resolution of intention to annex, as 
protest date, determines qualifications of 
resident freeholders to protest annexation. 
Kunesh v. Great Falls, 132 M 285, 317 
Byed-297" 301. 

It is not necessary for resident free- 
holder to reside upon his freehold in order 


11-404. 


Operation and Effect 


Triangle piece of unplatted land sep- 
arated area sought to be annexed into two 
tracts of land. Although the triangular 
strip was a part of a much larger tract, 
that fact was immaterial. The only part 
of the land which was significant was the 
strip separating the area sought to be an- 
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to protest annexation. Kunesh v. Great 
Falls, 132 0M, 285;«317 +P 209297. 30, 


Resolution of Intention 


Exercise of discretion of city council 
in passing resolution of intention to an- 
nex land may be reviewed by court only 
when, and if, they have proceeded con- 
trary to statute. Penland v. Missoula, 132 
M 591, 318 P 2d 1089, 1092. 


Land wken deemed contiguous. 


nexed, not the larger area of which the 
separating strip was a part. If the tri- 
angular separating strip is too small or 
too narrow to be platted, then the tracts 
separated by it will be deemed contiguous, 
Penland v. Missoula, 132 M 591, 318 P. 
2d 1089, 1093. 


CHAPTER 7—OFFICERS AND ELECTIONS 


11-702. 


Commissioner of Public Works 

Commissioner of public works, appoint- 
ed by the mayor, being a public officer of 
the city, was under a duty to account 


(4996) Officers of city of second and third classes. 


for all funds which might come into his 
hands as such officer, including funds of 
public housing projects. Roundup v. 
Liebetrau, — M —, 327 P 2d 810, 816. 


CHAPTER 9—POWERS OF CITY AND TOWN COUNCILS 


Section 11-966. Purposes for which indebtedness may be incurred—limitation—ad- 
ditional indebtedness for sewer or water system—procuring water 
supply and system—jurisdiction of public works appurtenances. 


11-966. (5039.63) Purposes for which indebtedness may be incurred— 
limitation—additional indebtedness for sewer or water system—procuring 
water supply and system—jurisdiction of public works appurtenances. 
The city or town council has power: (1) To contract an indebtedness on 
behalf of a city or town, upon the credit thereof, by borrowing money 
or issuing bonds for the following purposes, to-wit: Erection of public 
buildings, construction of sewers, sewage treatment and disposal plants, 
bridges, docks, wharves, breakwaters, piers, jetties, moles, waterworks, 
reservoirs and reservoir sites, lighting plants, supplying the city or town 
with water by contract, the purchase of fire apparatus, street and other 
equipment, the construction or purchase of canals or ditches and water 
rights for supplying the city or town with water, to acquire, open and/or 
widen any street and to improve the same by constructing, reconstructing 
and repairing pavement, gutters, curbs and vehicle parking strips and to 
pay all or any portion of the cost thereof, and the funding of outstanding 
warrants and maturing bonds; provided, that the total amount of indebted- 
ness authorized to be contracted in any form, including the then existing 
indebtedness, must not, at any time, exceed five per centum (5%) of the 
total value of the taxable property of the city or town, as ascertained by 
the last assessment for state and county taxes, said words “value of the 
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taxable property” being used herein in the same sense as in section 6 of 
article XIII of the Constitution; provided, that no money must be bor- 
rowed on bonds issued for the construction, purchase, or securing of a 
water plant, water system, water supply, sewage treatment and disposal 
plant, or sewerage system, until the proposition has been submitted to 
the vote of the taxpayers affected thereby of the city or town, and the 
majority vote cast in favor thereof; and, further provided, that an addi- 
tional indebtedness shall be incurred, when necessary, to construct a 
sewerage system or procure a water supply for the said city or town, 
which shall own or control said water supply and devote the revenue de- 
rived therefrom to the payment of the debt. 

(2) to (4). * * * [Subdivisions (2) to (4), same as parent volume. ] 


History: En. Subd. 64, Sec. 5039, R. C. posal plants” preceding the word “bridges” 


M. 1921; amd. Sec. 1, Ch. 115, L. 1925; 
amd. Sec. 1, Ch. 20, L. 1927; amd. Sec. 1, 
Ch. 35, L. 1947; amd. Sec. 1, Ch. 152, L. 
1953; amd. Sec. 1, Ch. 34, L. 1955; amd. 
Sec. 1, Ch. 38, L. 1959. See also history 
of Sec. 11-901. 


Amendment 


and the phrase “sewage and disposal 
plant’ following the words “water 
supply.” 


Repealing Clause 


Section 2 of Ch. 38, Laws 1959 re- 
pealed all acts and parts of acts in conflict 
therewith. 


The 1959 amendment in subd. (1) added 
the phrase “sewage treatment and dis- 


CHAPTER 12—CONTRACTS AND FRANCHISES 


Section. 11-1202. Awarding contracts — advertisement — limitations — installments — 
sales of supplies—purchases from government agencies—exemp- 
tions. 


11-1202. (5070) Awarding contracts—advertisement—limitations— 
installments—sales of supplies—purchases from government agencies— 
exemptions. All contracts for work, or for supplies, or for material, for 
which must be paid a sum exceeding one thousand dollars ($1,000.00), 
must be let to the lowest responsible bidder after advertisement for bids; 
provided that no contract shall be let extending over a period of three 
(3) years or more without first submitting the question to a vote of the 
taxpaying electors of said city or town. Such advertisement shall be made 
in the official newspaper of the city or town, if there be such official news- 
paper, and if not it shall be made in a daily newspaper of general circula- 
tion published in the city or town, if there be such, otherwise by posting 
in three (3) of the most public places in the city or town. Such advertise- 
ment if by publication in a newspaper shall be made once each week for 
two consecutive weeks and the second publication shall be made not less 
than five (5) days nor more than twelve (12) days before the considera- 
tion of bids. If such advertisement is made by posting, fifteen (15) days 
must elapse, including the day of posting, between the time of the posting 
of such advertisement and the day set for considering bids. The council 
may postpone action as to any such contract until the next regular meet- 
ing after bids are received in response to such advertisement, may reject 
any and all bids and readvertise as herein provided. The provisions of this 
section as to advertisement for bids shall not apply upon the happening 
of any emergency caused by fire, flood, explosion, storm, earthquake, riot 
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or insurrection, or any other similar emergency, but in such case the 
council may proceed in any manner which, in the judgment of three- 
fourths (34) of the members of the council present at the meeting, duly re- 
corded in the minutes of the proceedings of the council by aye and nay 
vote, will best meet the emergency and serve the public interest. Such 
emergency shall be declared and recorded at length in the minutes of the 
proceedings of the council at the time the vote thereon is taken and re- 
corded. 

When the amount to be paid under any such contract shall exceed one 
thousand dollars ($1,000.00) the council may provide for the payment of 
such amount in installments extending over a period of not more than 
three (3) years; provided that when such amount is extended over a 
term of two (2) years at least forty per centum (40%) thereof shall be 
paid the first year and the remainder the second year, and when such 
amount is extended over a term of three (3) years, at least one-third (14) 
thereof shall be paid each year; provided that at the time of entering into 
such contract, there shall be an unexpended balance of appropriation in 
the budget for the then current fiscal year available and sufficient to meet 
and take care of such portion of the contract price as is payable during 
the then current fiscal year, and the budget for each following year, in 
which any portion of such purchase price is to be paid, shall contain an 
appropriation for the purpose of paying the same. 

Old supplies or equipment may be sold by the city or town to the 
highest responsible bidder, after calling for bid purchasers as herein set 
forth for bid sellers, and such city or town may trade in supplies or old 
equipment on new supplies or equipment at such bid price as will result 
in the lowest net price. 

Also a city or town may, without bid, when there are sufficient funds 
in the budget for supplies or equipment, purchase such supplies or equip- 
ment from government agencies available to cities or towns when the 
same can be purchased by such city or town at a substantial saving to 
such city or town. 

All necessary contracts for professional, technical, engineering and 
legal services are excluded from the provisions of this act. 


History: En. Sec. 1, Ch. 48, L. 1907; than five (5) days nor more than twelve 
re-en. Sec. 3278, Rev. C. 1907; re-en. Sec. (12) days” for the phrase “twice, the first 
5070, R. C. M. 1921; amd. Sec. 1, Ch. 22, publication to be made not more than 
L. 1927; amd. Sec. 1, Ch. 18, L. 1939; amd. twenty-two (22) days nor less than fifteen 
Sec. 1, Ch. 59, L. 1941; amd. Sec. 1, Ch. (15) days before the consideration of bids 
153, L. 1947; amd. Sec. 1, Ch. 139, L. 1949; and the second publication shall be made 


amd. Sec. 1, Ch. 220, L. 1959. not less than five (5) days nor more than 
ten (10) days.” 
Amendment 
The 1959 amendment, in the first para- Repealing Clause 
graph, substituted the phrase “once each Section: 2’cof Ch;.220, (Laws 11959\4re= 


week for two consecutive weeks and the  pealed all acts and parts of acts in conflict 
second publication shall be made not less _ therewith. 
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CHAPTER 13—PRESENTATION AND PAYMENT OF CLAIMS— 
CITY WARRANTS 


11-1305. 


Notice to City of Defective Condition 


In an action by a pedestrian against a 
municipality for injuries sustained in a 
fall on a sidewalk, a telephone conversa- 
tion by the owner of a business adjacent 
to the site of the fall, to the city engi- 
neer’s office to the effect that he reported 
a defect in the walk to the person who 
answered the phone, was admissible and 
the absence of proof that the city clerk 
made a record of the report did not deny 
the right of the pedestrian, having carried 
the burden of proof, to recover damages. 
Ratliff v. City of Great Falls, 132 M 89, 
314 P 2d 880. 

Notice to the city may be proved “by 
any method through competent evidence.” 
Ratliff v. City of Great Falls, 132 M 89, 
314 P 2d 880, 883. 


(5080) Defective highways and public works—notice, etc. 


Operation and Effect 


A cause of action for damage to prop- 
erty allegedly caused by the insufficiency 
of a storm sewer to handle water from a 
heavy rain was barred by the failure to 
give notice to the city within 60 days. 
Thompson v. City of Shelby, — M —, 
peor Pade 


Purpose 


The purpose of this section is to give 
knowledge of the injury to the city au- 
thorities so that the expense of litigation 
may be avoided, not alone that the city 
may have an opportunity to investigate, 
and it is not sufficient that city officers 
had notice of the defect. Thompson v. 
City of Shelby, — M —, 323 P 2d 33, 34. 


References 


Cited in Big Head v. United States, 166 
F Supp 510, 515. 


CHAPTER 18—POLICE DEPARTMENT, METROPOLITAN POLICE LAW 


Section 11-1804.1. 


Third class cities—appointment of commission upon request of 


policemen—procedure for discharge of policemen. 


11-1806. 
11-1814. 
11-1823. 


11-1801. 


Liability of City for Tortious Act of 
City Policeman 

A city is not liable for tortious acts of 
a city policeman committed while acting 
within the course and scope of his em- 
ployment in enforcing the laws and ordi- 
nances of a city. Kingfisher v. City of 
Forsyth, 132 M 39, 314 P 2d 876, 878. 


11-1804.1. 


quest of policemen—procedure for discharge of policemen. 


(5095) Police department. 


Presentation and trial of charges against policemen. 
Qualifications of policemen. 
Fund for payment of officers on reserve lists—tax levy. 


Operation and Effect 


A municipality has the duty to maintain 
an adequate police force and, it follows, 
the duty to preserve order, and in per- 
forming that duty the municipality is per- 
forming a governmental function. King- 
fisher v. City of Forsyth, 132 M 39, 314 
P 2d 876, 879. 


Third class cities—appointment of commission upon re- 


It is hereby 


made the duty of the mayor of any city of the third class which does not 
have a police commission, upon the written request of any policeman who 
has been employed by said city as such for a period of ten years or more, 
to appoint a police commission in accordance with the provisions of sec- 
tion 11-1804, Revised Codes of Montana, 1947, which commission shall 
then proceed under the provisions of section 11-1806, Revised Codes of 
Montana, 1947, before such policeman can be discharged or terminated 
from his employment as a policeman. 

History: En. Sec. 1, Ch. 199, L. 1959. 


Title of Act 


not have the police commission, upon the 
written request of a policeman employed 
by the city as such for ten years or more 


An act to make it the duty of the mayor 
of any city of the third class which does 
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to appoint a police commission in accord- 
ance with section 11-1804, Revised Codes 


11-1806 


of Montana, 1947; providing for procedure 
as set forth in section 11-1806, Revised 
Codes of Montana, 1947; providing for 
an effective date; and repealing all acts 
and parts of acts in conflict herewith. 
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Effective Date 
Section 3 of Ch. 199, Laws 1959 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 10, 1959 


Repealing Clause 


Section 2 of Ch. 199, Laws 1959 re- 
pealed all acts or parts of acts in conflict 


therewith. 
11-1806. (5100) Presentation and trial of charges against policemen. 
(1) to (9). * * * [Subdivisions (1) to (9), same as parent volume.] 


(10) The mayor or chief of police, subject to the approval of the 
mayor, shall have the power in all cases, to suspend a policeman, or any 
officer, for a period of not exceeding ten (10) days in any one (1) month, 
such suspension to be with or without pay as the order of suspension may 
determine. Any officer suspended, with or without pay, is entitled to ap- 
peal such suspension to the police commission and it shall be the duty 
of the commission to hear, try and decide all charges brought by any per- 
son or persons against any member or officer of the department. The 
mayor of any city shall have the power and authority at any time when 
he deems it expedient to employ not to exceed two (2) persons at one 
time for a period not to exceed thirty (30) days to do police duty who 
are not members of the police department. 


(11). 
History: En. Sec. 6, Ch. 136, L. 1907; 
re-en. Sec. 3309, Rev. C. 1907; re-en. R. C. 
M. 1921; amd. Sec. 4, Ch. 119, L. 1923; 
amd. Sec. 1, Ch. 72, L. 1955; amd. Sec. 1, 
Ch. 28, L. 1959. 


Amendment 


The 1959 amendment i in shed (10) sub- 
stituted the words “such suspension to be 
with or without pay as the order of sus- 
pension may determine. Any officer sus- 
pended, with or without pay, is entitled 
to appeal such suspension to the police 


x" TSame ‘as. ‘parent 'voluimer] 


the commission to hear, try and decide 
all charges brought by. any person or 
persons against any member or officer 
of the department” following the words 
“in any one (1) month,” for the words 
“without any hearing or trial, such sus- 
pension to be with or without pay as the 
order of suspension may determine.” 


Repealing Clause 

Section )2. of. .-Chi +28, Laws\..1959,are- 
pealed all acts and parts of acts in conflict 
therewith. 


commission and it shall be the duty of 


11-1814. (5106) Qualifications of policemen. The members of a police 
department of any city, at the time of their appointment under this act, 
shall not be less than twenty-one years of age nor more than forty years 
of age, provided, however, that any city council shall have the power by 
ordinances duly passed and approved to retire any police officer on half 
pay, who shall have arrived at the age of sixty-five years, or who shall 
have served continuously as a police officer for a period of not less than 
twenty-five years, or who shall have become incapacitated to perform the 
duties of his office by reason of injury or accident sustained while actually 
engaged in the performance of his duties as an officer. 

In every case a police officer must be a citizen of the United States, 
must have resided in the state of Montana at least two years, and have 
been a resident of the city.or town in which he is appointed at least six 
(6) months prior to such appointment, such qualifications also to apply 
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to every officer on the eligible list, at the time he shall be transferred to 
the active list. 

Every police officer must be able 
the English language. 


to speak and write understandingly | 


History: En. Sec. 12, Ch. 136, L. 1907; 
re-en. Sec. 3315, Rev. C. 1907; re-en. Sec. 
5106, R. C. M. 1921; amd. Sec. 6, Ch. 119, 
L. 1923; amd. Sec. 1, Ch. 29, L. 1959. 


Amendment 


The 1959 amendment in the first para- 
graph deleted the words “but this restric- 
tion shall not apply to any member of 
any present police department,” which ap- 
peared after the words “forty years of 
age,’ and in the second paragraph sub- 


11-1823. 


stituted the words ‘‘must have resided in 
the state of Montana at least two years, 
and have been a resident of the city or 
town in which he is appointed at least 
six (6) months” for the words “and have 
been a resident of the city or town in 
which he is appointed at least two years.” 


Repealing Clause 


Sectionycc Owe Ge 25) iow, 1959 .re- 
pealed all acts and parts of acts in conflict 
therewith. 


(5108.7) Fund for payment of officers on reserve lists—tax 


_levy. For the purpose of paying the salaries of policemen who have been 
placed upon the reserve list of the cities of the first and second class, the 
city or town council, or commissioners, shall in the manner provided for 
by law, and at the time of the levy of the annual tax, levy such special 
tax of not to exceed one (1) mill on the dollar upon the assessed valuation 
of all taxable property within the limits of said city or town, which said 
tax shall be collected as other taxes and when so collected, shall be paid 
into the fund created for the payment of such salaries of police officers 
upon the reserve list. 

However, in case the demand against such fund shall be heavier than 
said levy can provide, then and in such case such.additional levy of not 
to exceed two (2) mills may be made until such returns from the first 


mill levy be sufficient to meet the demand. 


History: En. Sec. 7, Ch. 100, L. 1927; 
amd. Sec. 7, Ch. 120, L. 1929; amd. Sec. 
2, Ch. 78, L. 1937; amd. Sec. 1, Ch. 78, 
L. 1949; amd. Sec. 1, Ch. 8, L. 1959. 


Amendment 


The 1959 Amendment, in the second 
paragraph raised the additional levy au- 
thorized from one mill to two mills. 


11-1832. 


Annual Increase 


Although the wages provided for by the 
1957 amendment are payable only after 
July 1, 1957, this does not mean that the 
legislature did not intend to consider 
service prior to that date in computing 
what the wages shall be. Hill v. Billings, 
— M —, 328 P 2d 1112, 1115. 

In enacting Laws of 1957, chapter 28, 
amending this section, the legislature in- 
tended to recognize the status of police 
officers according to the length of service 
in the past and to reward the more ex- 
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Repealing Clause 

Section 2 of Ch. 8, Laws 1959 re- 
pealed all acts and parts of acts in conflict 
therewith. 


(5108.16) Minimum wage of police in first and second class cities. 


perienced by paying them a higher wage 
scale. The legislature drew no distinction 
between years of service performed before 
July 1, 1957, and those performed after 
that date. Hill v. Billings, — M —, 328 
P24 Alii ee Eno: 


Under this section as amended by Laws 
of 1957, chapter 28, added wages must be 
added to the actual current salary and 
not to the minimum of $350 a month. 
Hill v. Billings, — M —, 328 P 2d 1112, 
O15) 
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CHAPTER 19—FIRE DEPARTMENT—FIREMEN’S DISABILITY AND 
PENSION FUND 


Section 11-1912. Tax levy for fund. 
11-1918. Reports of insurers. 
11-1919. State auditor to pay fire department relief association premium tax 
collected from certain insurers. 


11-1912. (5119) Tax levy for fund. For the purpose of maintaining said 
disability and pension funds of such fire department relief association, in 
an amount equal to one per centum (1%) of the taxable valuation of all 
taxable property within the limits of any city, town or municipality, the 
city or town council or the commission or such other proper authority of 
any municipality, as is now or may hereafter be established, under special 
or local laws passed by the legislative assembly and adopted by the electors 
within such city, town or municipality, entitled to vote thereon, at all times 
when the said relief association fund is in a total amount of less than one 
per centum (1%) of the taxable valuation of all taxable property within 
the limits of the city, town or municipality, shall, annually, in the manner, 
provided by law, at the time of the levy of the annual tax, levy a special tax 
as herein below set forth, which said special tax shall be collected as other 
taxes are collected and when so collected shall be paid into the disability 
and pension fund of the fire department relief association of said city, 
town or municipality: 

1. Whenever the total amount of a fire department relief association’s 
fund is less than one per centum (1%) of the taxable valuation of all 
taxable property within the limits of the city, town or municipality, the 
special tax levy shall ‘be two (2) mills on each dollar of taxable valuation 
of all property assessed for taxes within the limits of the said city, town 
or municipality; provided however, if the assessment of a two (2) mill 
tax levy in any one year will create a revenue as will cause said fire de- 
partment relief association’s disability and pension fund to exceed one 
per centum (1%) of the taxable valuation of all taxable property in said 
city, town or municipality, then, in that event, and not otherwise, the mill 
tax levy shall be such fractional part of two (2) mills as will produce a 
sufficient amount of revenue as will bring the total amount of the said 
fire department relief association’s disability and pension fund to an amount 
equal to one per centum (1%) of the taxable valuation of all taxable 
property in said city, town or municipality. 

2. In cities of the third class, when the fire department relief associa- 
tion’s disability and pension fund contains an amount of less than two per 
centum (2%) of all taxable property within the city limits of the city, town 
or municipality, the city council may levy an annual special tax not to 
exceed two (2) mills on the dollar of all taxable valuation of all taxable 
property assessed within the said city, town or municipality. 

History: En. Sec. 3, Ch. 71, L. 1907; Amendment 
re-en. Sec. 3336, Rev. C. 1907; re-en. Sec. The 1959 amendment in subd. 1 deleted 
5119, R. C. M. 1921; amd. Sec. 3, Ch. 58, the words “greater than one-half of one 
L. 1927; amd. Sec. 1, Ch. 43, L. 1931; amd. per centum (% of 1%) and” which ap- 
Sec. 2, Ch. 43, L. 1939; amd. Sec. 1, Ch. peared after the words “association’s fund 


159, L. 1945; amd. Sec. 1, Ch. 183, L. 1949; is”; substituted “two (2) mills” for “one 
amd. Sec. 1, Ch. 107, L. 1959, (1) mill’ each time it appears; deleted 
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Repealing Clause 
Section 2 of Ch. 107, Laws 1959 re- 


former subd. 2, for text of which see par- 
ent volume, and renumbered old subd. 3 


as subd. 2. pealed all acts or parts of acts in conflict 
therewith. 
11-1918. (5126) Reports of insurers. The commissioner of insurance 


shall furnish to each insurer authorized to effect insurance against risks 
enumerated in subsection 2 of section 11-1919 for its annual statement, a 
list of all such incorporated cities or towns, and each insurer shall report 
therein the amount of the fire portion of the direct premiums, after deduct- 
ing cancellations and return premiums, received by it during the preceding 
year in each incorporated city or town. Before July 1 following the said 
October 31, mentioned in preceding sections, the commissioner of 1in- 
surance shall certify to the state auditor the name of each city or town 
which has an organized fire department and fire department relief associa- 
tion which has complied with provisions of section 11-1910, which has been 
so reported to him and the amount of the fire portion of the direct pre- 
miums after deducting cancellations and return premiums, received in each 
such city or town in such year by each insurer authorized to effect insur- 
ance on risks enumerated in subsection 2 of section 11-1919. 


History: En. Sec. 2, Ch. 129, L. 1911; 
re-en. Sec. 5126, R. C. M. 1921; amd. 
Sec. 8, Ch. 58, L. 1927; amd. Sec. 1, Ch. 
126, L. 1947; amd. Sec. 1, Ch. 22, L. 1955; 
amd. Sec. 1, Ch. 184, L. 1959. 


Amendment 

The 1959 amendment substituted the 
word “insurer” for the words “insurance 
company” each time they appear and sub- 
stituted the reference “subsection 2 of sec- 


1 of section 40-1409” each time it ap- 
peared. 


Repealing Clause 

Section 2 of Ch. 184, Laws 1959, re- 
pealed all acts and parts of acts in conflict 
therewith. 


Effective Date 


Section 3 of Ch. 184, Laws 1959 read 
“This act shall be in full force and effect 


tion 11-1919” for the reference “paragraph from and after January 1, 1960.” 


11-1919. (5127) State auditor to pay fire department relief associa- 
tion premium tax collected from certain insurers. 1. At the end of the 
fiscal year, the state auditor shall issue and deliver to the treasurer of 
every city or town, for the use and benefit of the fire department relief 
association legally existing in every such city or town entitled by law to 
receive the same, his warrant for an amount equal to the taxes upon pre- 
miums collected by the state auditor, ex officio insurance commissioner, 
from insurers authorized to effect insurance on risks enumerated in sub- 
section 2 of this section, as said cities or towns are each severally entitled 

to, computed as follows: 


(a) Each and every fire department relief association legally organ- 
ized and existing in any city or town and entitled by law to receive the 
same shall receive, as its portion of the total taxes on premiums collected 
from insurers authorized to effect insurance on risks enumerated in sub- 
section 2 of this section all of the taxes on premiums assessed and col- 
lected on all premiums collected by insurers authorized to effect insurance 
on risks enumerated in subsection 2 of this section in the said city or 
town. 

(b) The legally organized and existing fire department relief associa- 
tions in all cities or towns where the taxes on premiums collected and dis- 
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tributed pursuant to subdivision (a) above is insufficient to make an 
amount equal to $100.00 shall receive such additional amount from the 
total taxes on premiums collected from insurers authorized to effect in- 
surance against risks enumerated in subsection 2 of this section as may 
be necessary to make the total amount received by said fire department 
relief association equal to the sum of $100.00. 

2. The risks referred to in subsection 1 above, are enumerated as 
follows: Insurance ,of houses, buildings, and all other kinds of property 
against loss or damage by fire or other casualty, and all kinds of insurance 
on goods, merchandise, or other property in the course of transportation, 
whether on land or water or air; insurance against loss or damage to motor 
vehicles resulting from Nesidene collision, or marine and inland naviga- 
tion and transportation perils; insurance of growing crops against loss or 
damage resulting from hail or the elements; insurance against loss or 
damage by water to any goods or premises arising from the breakage or 
leakage of sprinklers, pumps or other apparatus; and insurance against 
loss or legal liability for loss because of damage to property caused by 
the use of teams or vehicles whether by accident or collision or by ex- 
plosion of any engine or tank or boiler or pipe or tire of any vehicle, and 
also including insurance against theft of the whole or any part of any 
vehicle. 

History: En. Sec. 3, Ch. 129, L. 1911; 
amd. Sec. 1, Ch. 49, L. 1915, re-en. Sec. 
5127, R. C. M. 1921; amd. Sec. 9, Ch. 58, 


19275 amd. Seca;1;) Ch.) 127, 35.1933; 
amd. Sec. 1, Ch. 15, L. 1935; amd. Sec. 


Repealing Clause 

Section 2 of Ch. 183, Laws 1959 re- 
pealed all acts and parts of acts in conflict 
therewith. 


TeChik27, L. 1947; amd, Sec. 1, Ch. 183, 
L. 1959. 


Amendment 


Effective Date 

Section 3 of Ch. 183, Laws 1959 read 
“This act shall be in full force and effect 
from and after January 1, 1960.” 


The 1959 amendment made numerous 
changes in this section and added sub- 
section 2. For section prior to amendment 
see parent volume. 


CHAPTER 20—FIRE PROTECTION IN UNINCORPORATED TOWNS—BFIRE 
WARDENS, COMPANIES AND DISTRICTS 


Fire protection —creation of fire districts — contracts with cities, 
towns and private service—dissolution and change of boundaries. 


Section 11-2008. 


11-2010. Trustees of fire districts—appointment—powers. 
11-2030. Fire insurance premium tax to be paid into fund. 
11-2008. (5148) Fire protection—creation of fire districts—contracts 


with cities, towns and private service—dissolution and change of bound- 
aries. (a) The board of county commissioners is authorized to establish 
fire districts in any unincorporated territory, town or village upon pres- 
entation of a petition in writing signed by the owners of fifty per cent 
(50%) or more of the area included within the proposed district who con- 
stitute a majority of the taxpayers who are freeholders of such area, and 
whose names appear upon the last completed assessment roll; the board 
shall within ten (10) days after the receipt of such petition; give notice of 
the hearing thereof at least ten (10) days prior thereto by causing notices 
of the time and place of such hearing to be posted in at least three (3) of 
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the most public places within the area proposed to be established as a fire 
district, and published at least once not less than ten (10) or more than 
twenty (20) days prior to the time of said hearing in a newspaper regularly 
published in the county in which such proposed district is situated. The 
board shall proceed to hear the said petition at the time set therefor, or 
at any time within five (5) days thereafter to which the same shall have 
been postponed or continued with due notice, and may grant the same 
unless it shall be established thereat that the petition bears insufficient 
signatures as above required, or, if originally sufficient, that by reason of 
written withdrawals thereof it has become insufficient. The board shall 
render its decision within thirty (30) days after said hearing. At the time 
of the annual levy of taxes the board of county commissioners may levy 
a special tax upon all property within such districts for the purpose of 
buying or maintaining fire protection facilities and apparatus for such 
districts, or for the purpose of paying to a city, town or private fire serv- 
ice the consideration provided for in any contract with the council of 
such city, town or private fire service for the purpose of furnishing fire 
protection service to property within such district, and such tax must be 
collected as are other taxes. That the relationship between the fire district 
and the city, town or private fire service shall be that of an independent 
contractor. 


(b) Any fire district organized under this act may be dissolved by the 
board of county commissioners upon presentation of a petition therefor 
signed by the owners of fifty per cent (50%) or more of the area included 
within such fire district and who constitute a majority of the taxpayers 
who are freeholders of such area, and whose names appear upon the 
last completed assessment roll. The procedure and requirements outlined 
in subsection (a) above shall apply to such requests for dissolution of 
fire districts. 

(c) Change of boundaries—division. Fire districts may be divided in 
the following manner: Whenever a petition in writing shall be made to 
the county commissioners, signed by the owners of twenty per cent (20%), 
or more, of an area proposed to be detracted from the original district, 
and who constitute twenty per cent (20%), or more, of the taxpayers 
who are freeholders within such proposed detracted area, whose names 
appear upon the last completed assessment roll, the county commissioners 
shall, within ten (10) days from the receipt of such petition give notice 
of the hearing of said petition by causing to be posted, a notice thereof 
at least ten (10) days prior to the time appointed by them for the con- 
sideration of said petition, in at least three (3) of the most public places 
within the proposed detracted area, and also in at least three (3) of the 
most public places within the remaining area. The petition for detraction 
shall describe the boundaries of the proposed detracted area, and also the 
boundaries of the remaining area. The county commissioners shall, on the 
day fixed for hearing such petition (or on any legally postponed day), 
proceed to hear said petition; and said petition shall be granted, and the 
original district shall thereupon be divided into separate districts, unless 
at the time of the hearing on such petition protests shall be presented by 
the owners of fifty per cent (50%), or more, of the area included within 
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the entire original district, and who constitute a majority of the taxpayers 
who are freeholders of the entire original district, and whose names ap- 
pear upon the last completed assessment roll. If such required amount of 
protests are presented, the petition for division shall be disallowed. Upon 
the division of districts, moneys on hand shall be apportioned between 
the divided areas according to their respective taxable valuations; all other 
assets of the original district shall become the property of the remaining 
area, but a reasonable value shall be placed upon such “other assets” and 
the remaining area shall become indebted to the detracted area for its 
proportionate share thereof, based upon taxable valuations. Provided, 
however, that any detracted area shall remain liable for any existing war- 
rant and bonded indebtedness of the original district. 


(d) Change of boundaries—annexation. Adjacent territory that is not 
already a part of a fire district may be annexed in the following manner: 
A petition in writing by the owners of fifty per cent (50%), or more, of 
the adjacent area proposed to be annexed, and who constitute a majority 
of the taxpaying freeholders within such proposed area to be annexed, 
whose names appear upon the last completed assessment roll, shall be pre- 
sented to the board of county commissioners. The commissioners shall 
hold a hearing on such petition, in accordance with the procedure outlined 
in subsection (c) above: and shall allow the annexation of such proposed 
adjacent territory, unless protests are presented at the hearing by the 
owners of fifty per cent (50%), or more, of the area included within the 
original district, and who constitute a majority of the taxpaying free- 
holders within the original district. Such annexed territory shall become 
liable for any outstanding warrant and bonded indebtedness of the original 
district. 


Adjacent territory that is already a part of a fire district may with- 
draw from such fire district and become annexed to another fire district in 
the following manner: A petition in writing by the owners of fifty per 
cent (50%), or more, of an area which is part of any organized fire dis- 
trict, and who constitute a majority of the taxpaying freeholders within 
such area, according to the last completed assessment roll, shall be pre- 
sented to the county commissioners asking that such area be transferred 
to, and included in, any other organized fire district to which said area 
is adjacent. Said petition must set forth the change of boundaries to be 
affected by such proposed transfer of area. The commissioners shall hold 
a hearing on the petition in accordance with the procedure outlined in 
subsection (c), above; and the withdrawal and annexation shall be 
allowed unless protests are presented at the hearing by the owners of 
fifty per cent (50%), or more, of the area included within either district 
affected, and who constitute a majority of the taxpaying freeholders of 
either district, according to the last completed assessment roll, and pro- 
vided, that such withdrawals and annexation shall be allowed only upon 
a showing of more advantageous proximity and communications with the 
fire-fighting facilities of the other district. 

History: En. Sec. 3237, Pol. C. 1895; 1921; re-en. Sec. 5148, R. C. M. 1921; amd. 


re-en. Sec. 2081, Rev. C. 1907; amd. Sec. Sec. 1, Ch. 15, L. 1931; amd. Sec. 1, Ch. 
1, Ch. 16, L. 1915; amd. Sec. 1, Ch. 16, L. 118, L. 1945; amd. Sec. 2, Ch. 97, L. 1947; 
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amd. Sec. 1, Ch. 75, L. 1953; amd. Sec. 1, 
Ch. 75, L. 1957; amd. Sec. 1, Ch. 48, L. 
1959; amd. Sec. 1, Ch. 77, L. 1959. 


Compiler’s Note 


This section was amended twice in 1959. 
Once by Ch. 48, approved February 26, 
1959 and once by Ch. 77, approved March 
2, 1959. Neither act contained a specific 
effective date and neither act mentioned 
the amendment by the other act. The acts 
amended this section in different respects 
and do not seem in conflict with each 
other. Hence, the compiler has set out 
this section incorporating the changes 
made by each chapter. 


Amendments 


The 1959 amendment by Ch. 48 substi- 
tuted the word “adjacent” for “contigu- 
ous” wherever it appears in subd. (d) and 
the last paragraph and substituted “either 
district” for “both districts” each time it 
appears in the last paragraph. 

The 1959 amendment by Ch. 77 in subd. 
(a) substituted the word “or” for “and” 
which appeared between the words “buy- 
ing” and “maintaining”; inserted the 
words “or private fire service’ in two 


11-2009. 


Compiler’s Note 


This section (Sec. 1, Ch. 148, L. 1925) 
was held unconstitutional in the case of 
Great Northern Railway Co. v. Roosevelt 
County, — M —, 332 P 2d 501. 


11-2010. (5149) 


(5148.1) Unconstitutional. 


11-2010 


places in the next to last sentence of subd. 
(a); substituted the words “for the pur- 
pose of furnishing” for “for the extension 
of” before the words “fire protection ser- 
vice” in the same sentence and added 
the last sentence to subd. (a). 


Severability Clause 


Section 2 of Ch. 48, Laws 1959 read: 
“Tf any provision contained in this act 
shall for any reason be held invalid, such 
decision shall not invalidate the remaining 
portions of this act.” 


Repealing Clause 


Section 3 of Ch. 48, Laws 1959 re- 
pealed all acts and parts of acts in conflict 
therewith. 


Constitutionality 

This section, before the 1957 amend- 
ment, was unconstitutional as being in di- 
rect conflict with the due process of law 
clause in section 27, article III, Montana 
Constitution and the first clause of the 
fourteenth amendment to the Constitution 
of the United States of America. Great 
Northern Railway Co. v. Roosevelt Coun- 
ty, — M —, 332 P 2d 501, 502, 505, 506. 


Unconstitutional 


This section is unconstitutional as a 
denial of due process in conflict with sec- 
tion 27, article III, Montana Constitu- 
tion and the first clause of the fourteenth 
amendment to the Constitution of the 
United States of America. Great North- 
ern Railway Co. v. Roosevelt County, — 
M —, 332 P 2d 501, 502, 505, 506. 


Trustees of fire districts — appointment — powers. 


(a) Whenever the board of county commissioners shall have established 
a fire district in any unincorporated territory, town or village, said com- 
missioners may contract with a city, town or private fire company to 
furnish fire protection for property within said district, or shall appoint 
five qualified trustees to govern and manage the affairs of the fire district, 
who shall hold office until their successors are elected and qualified, as 
hereinafter provided. Qualifications of electors and trustees, terms of office, 
vacancies, manner and date of elections, shall, as far as possible, be the 
same as provided in the school election laws for school districts of the 
second class; except, that only electors who are taxpayers affected by the 
special fire district levies may vote at such elections, and be qualified to 
serve as trustees; and except, also, there need be no special registration 
of electors. 

(b) Power of trustee. The trustees shall organize by choosing a chair- 
man, and appointing one member to act as secretary. They shall prepare 
and adopt suitable by-laws; appoint and form fire companies that shall 
have the same duties, exemptions, and privileges as other fire companies. 
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The trustees shall have the authority to provide adequate and standard 
fire-fighting apparatus, equipment, housing and facilites for the protection 
of the district; and shall prepare annual budgets and request special levies 
therefor. The budget laws relating to county budgets, shall, as far as 
applicable, apply to fire districts. 

(c) The trustees of such fire district may contract with the council 
of any city or town, or with the trustees of any other fire district estab- 
lished in any unincorporated territory, town or village, lying within five 
(5) miles of the farthest limits of the district, whether such city or town 
or other fire district shall lie within the same county or another county, 
for the extension of fire protection service by such city or town, or by 
such other fire district, to property included within the district, and may 
agree to pay a reasonable consideration therefor, provided, that the owners 
of ten per cent (10%) of the taxable value of the property in any fire 
district may elect to make a contract with the city fire department for 
fire protection, or to be included in the fire district protection facilities. 
Likewise, the trustees may contract to permit the fire district equipment 
and facilities to be used by or for such cities or towns lying within the 
district, or by such cities, towns, or other fire districts lying within five 
(5) miles of the farthest limits of the district. 


History: En. Sec. 1, Ch. 107, L. 1911; 
amd. Sec. 1, Ch. 19, L. 1921; re-en. Sec. 


Amendments 
The 1959 amendment by Ch. 77 inserted 


5149, R. C. M. 1921; amd. Sec. 1, Ch. 130, 
L. 1925; amd. Sec. 3, Ch. 97, L. 1947; 
amd. Sec. 2, Ch. 75, L. 1953; amd. Sec. 2, 
Ch. 77, L. 1959; amd. Sec. 1, Ch. 118, L. 
1959. 


Compiler’s Note 


This section was amended twice by the 
1959 legislature. Once by Ch. 77, ap- 
proved March 2, 1959 and once by Ch. 
118, approved March 4, 1959. Neither act 
mentioned the amendment by the other 
act but as they amended the section in dif- 
ferent respects they do not seem in con- 
flict with each other. Hence, the compiler 
has made a composite section incorporat- 
ing the changes made by each amendment. 


11-2030. 


the words “may contract with a city, 
town or private fire company to furnish 
fire protection for property with said dis- 
trict, or’ in subd. (a). 

The 1959 amendment by Ch. 118 in 
subd. (c) inserted the words “or with the 
trustees of any other fire district estab- 
lished in any unincorporated territory, 
town or village’; inserted the words 
“whether such city or town or other fire 
district shall lie within the same county 
or another county”; inserted the words 
“or by such other fire district’? and added 
the words “or by such cities, towns, or 
other fire districts lying within five (5) 
miles of the farthest limits of the district.” 


Repealing Clauses 
Section 3 of Ch. 77, Laws 1959 and: Sec. 


2 of Ch. 118, Laws 1959 repealed all acts 
and parts of acts in conflict therewith. 


(5158.11) Fire insurance premium tax to be paid into fund. 


The state auditor and ex-officio commissioner of insurance of the state of 
Montana shall annually deposit in the “Volunteer Fireman’s Compensa- 
tion Fund,” herein created, such sum as shall be equivalent to five per 
cent (5%) of premium taxes collected from insurers authorized to effect 
insurance against risks enumerated in subsection 2 of section 11-1919, as 
shall remain after the amounts provided for by section 11-1919 shall have 
been first deducted. 


History: En. Sec. 11, Ch. 65, L. 1935; 
amd. Sec. 1, Ch. 125, L. 1947; amd. Sec. 
1, Ch. 164, L. 1959. 


Amendment 


The 1959 amendment substituted the 
word “insurers” for “insurance com- 
panies” and the reference to “subsection 
2 of section 11-1919” for a reference to 
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“paragraph 1 of section 40-1409 pursuant Effective Date 
to section 40-1302. Section 3 of Ch. 164, Laws 1959 read 
Repealing Clause “This act shall be in full force and effect 


Section 2 of Ch. 164, Laws 1959 re- pee abeitg ft Pag ss ag TRY (te 
pealed all acts and parts of acts in conflict 
therewith. 


CHAPTER 22—SPECIAL IMPROVEMENT DISTRICTS 


Section 11-2204. Resolution of intention—notice—materials. 
11-2231. Form of bonds and warrants. 


11-2201. (5225) Special improvements—powers of city council. 


Street Improvements tracts for the work must be awarded by 
A city may create a special improve- the state highway commission. Wood v. 
ment district for street improvements City of Kalispell, 131 M 390, 310 P 2d 
where the street is also a part of a state 1058, 1062. 
highway and, in such instance, the con- 


11-2202. (5226) Special improvement districts—placing wires, etc. 
References 


Cited or applied in Wood v. City of 
Kalispell, 131 M 390, 310 P 2d 1058, 1061. 


11-2204. (5227) Resolution of intention—notice—materials. 


(1). * * * [Same as parent volume. ] 

(2) Upon having passed such resolution the council must give notice 
of the passage of such resolution of intention, which notice must be 
published for five days in a daily newspaper, or in some one issue of a 
weekly paper published in the city or town, or in case no newspaper be 
published in such city, then by posting for five days in three public places 
in the city or town, and a copy of such notice shall be mailed to every 
person, firm, or corporation, or the agent of such person, firm, or corpora- 
tion having real property within the proposed district listed in his name 
upon the last completed assessment roll for state, county and school dis- 
trict taxes, at his last known address, upon the same day such notice is 
first published or posted. Such notice must describe the general character 
of the improvement or the improvements so proposed to be made, and state 
the estimated cost thereof, and designate the time when and the place 
where the council will hear and pass upon all protests that may be made 
against the making of such improvements, or the creation of such district; 
and said notice shall refer to the resolution on file in the office of the city 
clerk for the description of the boundaries. The city council may include in 
one proceeding under one resolution of intention and in one contract any 
of the different kinds of work mentioned in this act, and any number of 
streets and rights-of-way, or portions thereof, and it may except there- 
from any of said work, already done, upon a street to the official grade. 

(3) and (4). * * * [Subdivisions (3) and (4), same as parent 
volume. | 


History: En. Sec. 3, Ch. 89, L. 1913; Amendment 
amd. Sec. 2, Ch. 142, L. 1915; re-en. Sec. The 1959 amendment in subd. (2) in- 
5227, R. C. M. 1921; amd. Sec. 1, Ch. 261, serted the word “real” before the word 
L. 1959. “property” and inserted the words “listed 
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in his name upon the last completed as- 
sessment roll for state, county and school 
district:taxes:’ 


Repealing Clause 


Section 2 of Ch. 261, Laws 1959 re- 
pealed all acts and parts of acts in conflict 
therewith. 


Construction of Section 


The words “approximate estimate” 
should not be construed liberally. Koich 
v. Helena, 132 M 194, 315 P 2d 811, 814, 
815. 


Notice 


Until there is service of notice in strict 
compliance with the statute, no jurisdic- 
tion would attach to the municipality. 
Wood v. City of Kalispell, 131 M 390, 310 
P 2d 1058. 

Notice of the resolution of intention 
given by city to landowners was not suf- 
ficient where it did not contain an “ap- 
proximate. estimate” of the cost of im- 
provements, the original estimate having 
been increased by 744%. Koich v. Helena, 
132° M°194,.3152P 2d, 811; 816. 

The landowner whose property is af- 
fected by the special improvement district 
must be given notice of the intention of 
the city’s intent to create one. The notice 
must be sufficiently definite to apprise the 
landowner of the extent, nature and cost 
of the various improvements proposed. 


11-2206. 


References 


Cited or applied in Wood v. City of 
Kalispell, 131 M 390, 310 P 2d 1058, 1061. 


11-2207. 


References 


Cited in Koich v. Helena, 132 M 194, 
Sp Ped 81153812: 


11-2209. 
References 


Cited in Koich v. Helena, 132 M 194, 
Glome z2des bly -8tZ: 


11-2214. 


Street Improvements 


A city may create a special improve- 
ment district for street improvements 
where the street is also a part of a state 
highway and, in such instance, the con- 


11-2228. 


References 


Cited in Koich v. Helena, 132 M 194, 
315 P 2d 811, 812. 
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Koich v. Helena, 132 M 194, 315 P 2d 811, 
814. 


Operation and Effect 


A special improvement district for the 
purpose of raising funds was void where 
one of the property owners affected was 
not mailed a notice. Wood v. City of 
Kalispell, 131 M 390, 310 P 2d 1058. 


Public Hearing 


The statute contemplates a public hear- 
ing where the various objections made to 
the resolution of intention may be aired 
before actual work on the project has 
commenced. Koich v. Helena, 132 M 194, 
Soebecde oll Sho: 


Purpose of Resolution 


Notification is the prime purpose of the 
statute so that taxpayers will not be bur- 
dened with some improvement which they 
do not want, cannot afford, or do not 
need. Koich v. Helena, 132 M 194, 315 
PZ ebleeobo: 

The essential purpose of a resolution of 
intention is to: (1) apprise the taxpayers 
that the city intends to propose a special 
improvement district; (2) what area will 
be encompassed in the district; (3) what 
type and character of improvements will 
be included within the district; and (4) 
the cost of the improvements to be made. 
Koich vy. Helena, 132 M 194, 315 P 2d 
811, 813. 


f 


(5229) Protests against proposed work. 


(5230) Jurisdiction to order proposed improvements. 


(5232) Bid for work and award of contract. 


(5238) Methods of payments of improvements. 


tracts for the work must be awarded by 
the state highway commission. Wood v. 
City of Kalispell, 131 M 390, 310 P 2d 
1058, 1062. 


(5246) Costs and expenses considered as cost of improvements. 


SPECIAL IMPROVEMENT DISTRICTS 11-2231 


11-2231. (5249) Form of bonds and warrants. All costs and expenses 
incurred in the construction of any improvements specified in this act, in 
any improvement district, shall be paid for by special improvement district 
bonds or warrants. Such bonds or warrants shall be drawn in substan- 
tially the following form: 

District NGiymete tot, ee ie 
United States of America, 
State of Montana 


Warrant or Dollars 
PE OTIG IN Grainne age Ae ) Ices e 
Pitercesivaty the a ate’ Of qe ce eis I per cent per annum, payable an- 
nually. Special improvement district coupon warrant or bond 
252s an dpe ai ine YS ge , Montana 

Tseuedyby thevcry ofan Yo eas hi Momtation 

feem ceacier@Ole lies CIty (Oli ce ss. kv. Ne ee , Montana, will pay to 
Deabeti Ne sUll Olwece: ja dollars as authorized by resolution 
No. = mecdsopasscd On tne 2 74-2 day Of a eee eae ey pi es 
Cheruine special Improvement district NO. 2.2 oes ee for the construc- 


tion of the improvements and the work performed as authorized by said 
resolution to be done in said district, and all laws, resolutions, and ordi- 
nances relating thereto, in payment of the contract in accordance there- 
with. The principal and interest of this warrant (or bond) are payable 
ietnewaiceral the cilytreasiter Oi... | ee , Montana: 

This warrant (or bond) bears interest at the rate of ____ per cent per 
annum from the day of registration of this warrant (or bond), as expressed 
herein, until the date called for redemption by the city treasurer. The 
interest on this warrant (or bond) is payable annually on the first day 
“he OS ee in each year, unless paid previous thereto, and as ex- 
pressed by the interest coupons hereto attached, which bear the engraved 
facsimile signature of the mayor and city clerk. 

This warrant (or bond) is payable from the collection of a special tax 
or assessment which is a lien against the real estate within said improve- 
ment district, as described in said resolution hereinbefore referred to. 

This warrant (or bond) is redeemable at the option of the city at any 
time there are funds to the credit of said special improvement district 
fund for the redemption thereof, and in the manner provided for the re- 
demption of the same. 

It is hereby certified and recited, that all things required to be done, 
precedent to the issuance of this warrant (or bond), have been properly 
done, happened and been performed, in the manner prescribed by the 
laws of the State of Montana and the resolutions and ordinances of the 


Gilly fOr eee Montata relating’ tostierissttancer tiereol, 
(seal) 
at ediat see Real ces ie Te eVLontana this. ee dave Ohisu byte dob: he lbs , 
1 or eae 
CSE vance ery #e tested ae , Montana. 

Byes flee) chet eR ier teeta ie Nav OE 


11-2232 CITIES AND TOWNS 


Registered at the office of the city treasuterof \-2+.-2_-_-_--4__ , Montana, 
this tau eet Gay Ol asee Ni heey ep eee 
AL srs Bebb pwn Es Mieh ot oe dala he City Treasurer. 


And the same shall be drawn against the special improvement district 
fund created for the district, and shall bear interest at a rate not exceeding 
six (6%) per cent per annum, from the date of registration until called 
for redemption or paid in full, interest to be payable annually on the first 
day of January of each year, unless the council prescribes another date. 
Such warrants (or bonds) shall bear the signatures of the mayor and 
clerk, and shall bear the corporate seal of the city. They shall be reg- 
istered in the office of the clerk and treasurer, and if interest coupons be 
attached thereto, they shall also be so registered and shall bear the sig- 
natures of the mayor and clerk. Said bonds shall be in denominations of 
one hundred ($100) dollars or fractions or multiples thereof, and may be 
issued in installments, and may extend over a period not to exceed twenty 
(20) years. Such warrants (or bonds) shall be redeemed by the treasurer 
when there are funds in the special improvement district fund against 
which said warrants (or bonds), on presentation of the coupons belonging 
thereto, and any funds remaining shall be applied to the payment of the 
principal and the redemption of the warrants (or bonds) in the order of 
their registration; and provided, further that whenever there are any 
funds in any special improvement district fund, after paying the interest 
on such warrants (or bonds) drawn against said fund, the treasurer shall 
call in for payment outstanding warrants (or bonds), which, together with 
the interest thereon to the date of redemption, will equal the amount of 
said fund on that date, which date shall be fixed by the treasurer, who 
shall give notice by publication once in a newspaper published in the 
city, or at the option of the treasurer, by written notice to the holder or 
holders of such warrants (or bonds) if their address be known, of the 
number of warrants (or bonds) and the date on which payment will be 
made, which date shall not be less than ten (10) days after the date of 
publication or of service of notice, and on which date so fixed, interest 
shall cease. 


History: En. Sec. 25, Ch. 89, L. 1913; signed by the mayor and clerk” and de- 
amd. Sec. 8, Ch. 142, L. 1915; re-en. Sec. leted a proviso from the third sentence in 
5249, R. C. M. 1921; amd. Sec. 1, Ch. 23, that paragraph which read “provided, 
L. 1937; amd. Sec. 1, Ch. 177, L. 1945; however, that said coupons may bear the 
amd. Sec. 5, Ch. 260, L. 1959. facsimile signature of said officers in the 
discretion of the city council.” 


Amendment 
The 1959 amendment, in the last para- References 
graph, in the second sentence, substituted Cited in Koich v. Helena, 132 M 194, 


the words “bear the signatures of” for “be 315 P 2d 811, 812. 


11-2232. (5250) Payments under contracts. 


References 


Cited in Koich v. Helena, 132 M 194, 
315 °Pe2d7811,+812. 
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MUNICIPAL REVENUE BOND ACT OF 1939 11-2402 


CHAPTER 23—MUNICIPAL BONDS AND INDEBTEDNESS 


Section 11-2310. Who are entitled to vote—registration of electors. 
11-2316. Form and execution of bonds. 

11-2310. (5278.10) Who are entitled to vote—registration of electors. 
Only such registered electors of the city or town whose names appear 
upon the last preceding assessment roll for state and county taxes, as 
taxpayers upon property within the city or town, shall be entitled to 
vote upon any proposition of issuing bonds by the city or town. Upon the 
adoption of the resolution calling for the election the city or town clerk 
shall notify the county clerk of the date on which the election is to be held 
and the county clerk must cause to be published in the official newspaper 
of the city or town, if there be one, and if not in a newspaper circulated 
generally in the said city or town and published in the county where the 
said city or town is located, a notice signed by the county clerk stating that 
registration for such bond election will close at noon on the fifteenth 
(15th) day prior to the date for holding such election and at that time 
the registration books shall be closed for such election. Such notice must 
be published at least five (5) days prior to the date when such election 
books shall be closed. 

After the closing of the registration books for such election the county 
clerk shall promptly prepare lists of the qualified electors of such city or 
town who are taxpayers upon property therein and whose names appear 
on the last completed assessment role for state, county and school district 
taxes and who are entitled to vote at such election and shall prepare pre- 
cinct registers for such election as provided in section 23-515 and deliver. 
the same to the city or town clerk who shall deliver the same to the 
judges of election prior to the opening of the polls. It shall not be neces- 
sary to publish or post such lists of qualified electors. 


History: En. Sec. 10, Ch. 160, L. 1931; Amendment 
amd. Sec. 1, Ch. 182, L. 1939; amd. Sec. The 1959 amendment, in the second 
17, Ch. 64, L. 1959. paragraph, substituted the words “precinct 


registers” for the words “poll books.” 


11-2316. (5278.16) Form and execution of bonds. At the time of the 
sale of the bonds, or at a meeting held thereafter, the city or town council 
shall prescribe the form of the bonds whether amortization or serial bonds, 
and of the coupons to be attached thereto. Each and every bond and 
every coupon attached thereto must be signed by the mayor of the city 
or town, by the treasurer thereof, and must be attested by the city or 
town clerk, and each bond shall have the city or town seal affixed thereto. 
- History: En. Sec. 16, Ch. 160, L. 1931; Amendment 


amd. Sec. 6, Ch. 260, L. 1959. The 1959 amendment deleted a proviso 
from the end of this section which au- 
thorized facsimiles of the signatures of the 
officers required to sign the coupons. 


CHAPTER 24—MUNICIPAL REVENUE BOND ACT OF 1939 
Section 11-2402. Definitions. 


11-2402. Definitions. Whenever used in this act, unless a different 
meaning clearly appears from the context: 


AT 


11-2710 CITIES AND TOWNS 


(a) The term “undertaking” shall mean any one or a combination 
of the following: water, and sewerage systems, together with all parts 
thereof and appurtenances thereto including, but not limited to, supply and 
distribution systems, reservoirs, dams, sewage treatment, disposal works, 
public airport construction and public airport building; or other revenue 
producing facilities and services authorized in these codes for cities and 
towns. 

(b) The term “municipality” shall include any city or any town, 
however organized. 

(c) The term “governing” body shall include bodies and boards, by 
whatsoever names they may be known, having charge of finances and 
management of a municipality. 

History: En. Sec. 2, Ch. 126, L. 1939; facilities and services authorized in these 
amd. Sec. 1, Ch. 42, L. 1949; amd. Sec. 1, codes for cities and towns.” 
Ch. 111, L. 1959. : 
Repealing Clause 


Amendment Section 2 of Ch. 111, Laws 1959 re- 
The 1959 amendment in subd. (a) added __pealed all acts and parts of acts in conflict 
the words “or other revenue producing therewith. 


CHAPTER 27—BUILDING REGULATIONS—ZONING COMMISSION 
Section 11-2710. Exercise of powers by county commissioners—when. 


11-2710. Exercise of powers by county commissioners—when. Where 
a board of county commissioners is represented upon a city-county plan- 
ning board formed under sections 11-3801 through 11-3858, Revised Codes 
_ of Montana, 1947, all the powers relating to zoning granted to cities in 
the preceding sections 11-2701 through 11-2709 may be assumed by the 
aforesaid board of county commissioners as relating to lands in the ju- 
risdictional area and outside the corporate limits of any city or town. 
History: En, 11-2710 by Sec. 1, Ch. 171, and zoning regulatory powers; containing 


L. 1959. a repealing clause. 
Title of Act Repealing Clause 
An act providing for a section to be Section.2 of Ch. 171, Laws 959ere- 


known as section 11-2710 and authorizing pealed all acts or parts of acts in conflict 
county commissioners to exercise building therewith. 


CHAPTER 38—CITY OR CITY-COUNTY PLANNING BOARDS 


Section 11-3804. City planning board. 
11-3812. Citizen members of city-county board—qualifications. 
11-3830. Master plan—limits. ! 
11-3842. Plats of subdivisions—approval by planning board. 
11-3852. City and county powers regarding building and zoning regulations. 
11-3853. Act not to prevent recovery and use of mineral or forest or agri- 
cultural resources. 
11-3854. Exercise of zoning commission powers and duties. 


11-3804. City planning board. A city planning board shall consist 
of not less than seven (7) members to be appointed as follows: 

a. One (1) member to be appointed by the city council from its 
membership ; 

b. One (1) member to be appointed by the city council who may 
in the discretion of the city council be an employee or hold public office 
in the city or county in which the city is located; 
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c. One (1) member to be appointed by the mayor upon the designa- 
tion by the county commissioners of the county in which the city is 
located; 

d. Four (4) citizen members to be appointed by the mayor, two (2) 
of whom shall be resident freeholders within the urban area, if any, out- 
side of the city limits over which the planning board has jurisdiction 
under this act and two (2) of whom shall be resident freeholders within 
the city limits. Such citizen members shall hold no other office in the 
city government. 

History: En. Sec. 4, Ch. 246, L. 1957; 
amd. Sec. 1, Ch. 271, L. 1959. 
Amendment 


The 1959 amendment, in subd. d., sub- 
stituted the words “of whom shall be 


11-3809. Repealed. 
Repeal 


This section (Sec. 9, Ch. 246, L. 1957), 
relating to the terms of citizen members 


11-3812. Citizen members of city-county board—qualifications. The 
citizen members of the city-county planning board shall be resident free- 
holders in the area over which the planning board has jurisdiction, pro- 
vided, however, that at least two (2) of such members shall be resident 
freeholders in the area, if any, outside the city limits over which the plan- 
ning board has jurisdiction. 

History: En. Sec. 12, Ch. 246, L. 1957; 


resident freeholders within the urban area” 
for “members of which shall be residents 
of the urban area”; added the clause per- 
taining to resident freeholders within the 
city; and added the final sentence. 


of the board, was repealed by Sec. 8, Ch. 
271, Laws 1959. 


clerical error as it was set out as “11- 


amd. Sec. 2, Ch. 271, L. 1959. 3182.” The reference should have read 
“11-3812.” 
Compiler’s Note 
The beginning of the amending section Amendment 


correctly identified this section as the one 
to be amended, however, in setting out the 
section as amended there was an obvious 


The 1959 amendment completely re- 
wrote this section. For section prior to 
amendment see parent volume. 


11-3830. Master plan—limits. The planning board shall prepare and 
adopt a master plan for the development of the city wherein it was created 
and such contiguous unincorporated area outside the city as, in the judg- 
ment of the planning board, bears reasonable relation to the development 
of the city. Before exercising any authority or jurisdiction over such 
unincorporated area, the planning board, after approval by the board of 
county commissioners, shall file in the office of the clerk and recorder a 
map or plat showing the boundaries of such unincorporated area. With 
' the approval of the board of county commissioners, such boundaries may 
be revised from time to time by the planning board. Such revised boundar- 
ies shall be shown upon a map or plat which shall be filed as above pro- 
vided. The area included in such map or plat shall constitute the area 
over which the planning board shall have jurisdiction. 

In case an unincorporated area is within the potential jurisdiction of 
more than one planning board, then the boundary between the conflict- 
ing areas shall be determined by agreement between the planning boards 
involved, with the approval of their respective governing bodies, and a 
map or plat showing the boundary lines so agreed upon and approved 
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shall be filed as a part of any master plan or plans, and thereafter shall 
fix the limit of territorial jurisdiction with respect to decisions, orders or 
other actions to be made or taken by the respective planning boards or 
the governing bodies of cities or counties involved under the authority of 
this act; provided, however, that in the case of counties not exceeding 
twenty fend (20,000) in population, the jurisdictional limits of the 
city-county planning board shall not extend more than six (6) miles from 
the limits of any class of city or town, incorporated or unincorporated, 
within such county, and in counties exceeding twenty thousand (20,000) 
population said limits shall not extend beyond twelve (12) miles from the 
limits of any city or town, incorporated or unincorporated, within phot 
county. 


History: En. Sec. 30, Ch. 246, L. 1957; 
amd. Sec. 3, Ch. 271, L. 1959. 


Amendment 


The 1959 amendment made numerous 
changes in this section. For section prior 
to amendment see parent volume. 


11-3841. 


Repeal 

This section (Sec. 41, Ch. 246, L. 1957), 
relating to the control over plats, was 
repealed by Sec. 8, Ch. 271, Laws 1959. 


11-3842. Plats of subdivisions—approval by planning board. After a 
master plan and an ordinance, containing provisions for subdivision con- 
trol and the approval of plats and re-plats, have been adopted and a 
certified copy of the ordinance has been filed with the county clerk and 
recorder, a plat of a subdivision shall not be filed with the county clerk 
and recorder or the city or town clerk unless compliance with the master 
plan has first been approved and endorsed upon the plat by the planning 
board having jurisdiction over the area. 

Nothing herein contained shall be interpreted to usurp the present 
powers of the city or county governments, but shall add an additional 
requirement before any plat may be filed of record or entitled to be 
recorded. 


Repealed. 


History: En. Sec. 42, Ch. 246, L. 1957; 
amd. Sec. 4, Ch. 271, L. 1959. 

Amendment 

The 1959 amendment substituted, at the 


end of the first paragraph, ‘‘compliance 
with the master plan has first been ap- 


11-3849. 
Repeal 
This section (Sec. 49, Ch. 246, L. 1957), 

relating to the requirement of structures 

11-3850. Repealed. 

Repeal 
This section (Sec. 50, Ch. 246, L. 1957), 
relating to the issuance of improvement 
11-3852. 
tions. 


Repealed. 


proved and endorsed upon the plat by the 
planning board having jurisdiction over 
the area” for “it has first been approved 
by the planning board having jurisdiction 
over the area as provided in section 11- 
3841 and section 11-3844”; and added the 
second paragraph. ; 


conforming to the master plan and ordi- 
nance, was repealed by Sec. 8, Ch. 271, 
Laws 1959. 


location permits, was repealed by Sec. 8, 
Gh: 271, Laws, 1959, 


City and county powers regarding building and zoning regu- 
As an integral part of the planning of areas so that the object of 


URBAN RENEWAL LAW i: 11-3854 


this legislation as set out in section 11-3801 may be further accomplished, 
any city council or board of county commissioners that is represented on 
a planning board created under the authority of this act may exercise all 
of the powers granted to said city council or board of county commis- 
sioners, respectively, by sections 11-2701 through 11-2710 over all lands 
within the territorial jurisdiction of the planning board, as such jurisdiction 
is set forth in section 11-3830. 

History: En. Sec. 52, Ch. 246, L. 1957; to said city council or board of county 


amd. Sec. 5, Ch. 271, L. 1959. commissioners, respectively, by sections 
11-2701 through 11-2710 over all lands 
Amendment within the territorial jurisdiction of the 


The 1959 amendment inserted the words planning board” for “heretofore granted 
“or board of county commissioners” the by sections 11-2701 through 11-2709 over 
first time they appear and, in the latter all lands within its territorial jurisdiction.” 
part of the section, substituted “granted 


11-3853. Act not to prevent recovery and use of mineral or forest 
‘or agricultural resources. Nothing in this act shall be deemed to author- 
ize an ordinance, resolution, rule, or regulation which would prevent the 
complete use, development, or recovery of any mineral, forest, or agri- 
cultural resources by the owner thereof. 


History: En. Sec. 53, Ch. 246, L. 1957; ment, recovery, and sale of any mineral 
amd. Sec. 6, Ch. 271, L. 1959. resources or forests by the owner there- 
of, or the construction of buildings, rail- 

Amendment roads, or other structures or equipment 

The 1959 amendment substituted the necessary to the full use, development, re- 
word “resolution” for “law” and substi- covery, and sale of mineral or forest re- 
tuted the last part of the section, begin- sources.” 
ning with “development,” for “develop- 


11-3854. Exercise of zoning commission powers and duties. Where a 
city council and/or board of county commissioners is represented on an 
existing planning board, the duties and powers of the “zoning commis- 
sion” provided for in section 11-2706, Revised Codes of Montana, 1947, 
shall be performed by the planning board of which such city and/or board 
of county commissioners is a member. 

History: En. Sec. 54, Ch. 246, L. 1957; Repealing Clause 
amd. Sec. 7, Ch. 271, L. 1959. Section 8 of Ch. 271, Laws 1959 read 


“That sections 11-3809, 11-3841, 11-3849 


Amendment : ? . and 11-3850, Revised Codes of Montana, 
The 1959 amendment inserted “and/or 1947, and all acts and parts of acts in con- 


board of county commissioners” in two ict herewith are hereby repealed.” 
places. 


CHAPTER 39—URBAN RENEWAL LAW 


Section 11-3901. Definitions. 

11-3902. Findings and declarations of necessity. 

11-3903. Encouragement of private enterprise. 

11-3904. Workable program. 

11-3905. Finding of necessity by local governing body. 

11-3906. Preparation and approval of urban renewal projects and urban 
renewal plans. 

11-3907. Powers. 

11-3908. Eminent domain. 

11-3909. Disposal of property in urban renewal area. 

11-3910. Issuance of bonds. 

11-3911. Bonds as legal investments. 

11-3912. Property exempt from taxes and from levy and sale by virtue of 
an execution. 


51 
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11-3913. Cooperation by public bodies. 

11-3914. Title of purchaser. 

11-3915. Exercise of powers in carrying out urban renewal project. 
11-3916. Urban renewal agency. 

11-3917. Prohibition against discrimination. 

11-3918. Interested public officials, commissioners, or employees. 
11-3919. Separability—act controlling. 

11-3920. Short title. 

11-3901. Definitions. The following terms wherever used or referred 
to in this act, shall have the following meanings, unless a different mean- 
ing clearly indicated by the context: 

(a) “Agency” or “urban renewal agency” shall mean a public agency 
created by section 16 [11-3916] of this act. 

(b) “Blighted area” shall mean an area which, by reason of the 
substantial physical dilapidation, deterioration, defective construction, 
material, and arrangement and/or age obsolescence of buildings or im- 
provements, whether residential or non-residential, inadequate provision” 
for ventilation, light, proper sanitary facilities, or open spaces as determined 
by competent appraisers on the basis of an examination of the building 
standards of the municipality; inappropriate or mixed uses of land or 
buildings; high density of population and overcrowding; defective or in- 
adequate street layout; faulty lot layout in relation to size, adequacy, ac- 
cessibility or usefulness; excessive land coverage; insanitary or unsafe 
conditions; deterioration of site; diversity of ownership; tax or special 
assessment delinquency exceeding the fair value of the land; defective or 
unusual conditions of title; improper subdivision or obsolete platting; or 
the existence of conditions which endanger life or property by fire or 
other causes, or any combination of such factors, is conducive to ill health, 
transmission of disease, infant mortality, juvenile delinquency and crime; 
substantially impairs or arrests the sound growth of the city or its en- 
virons, retards the provision of housing accommodations or constitutes an 
economic or social liability, and/or is detrimental, or constitutes a menace, 
to the public health, safety, welfare, and morals in its present condition 
and use. 

(c) “Bonds” shall mean any bonds, notes, or debentures (including 
refunding obligations) herein authorized to be issued. 

(d) “Clerk” shall mean the clerk or other official of the municipality 
who is the custodian of the official records of such municipality. 

(e) “Federal government” shall include the United States of America 
or any agency or instrumentality, corporate or otherwise, of the United 
States of America. 

(f) “Local governing body” shall mean the council or other legisla- 
tive body charged with governing the municipality. 

(g) “Mayor” shall mean the chief executive of a city or town. 

(h) “Municipality” shall mean any incorporated city or town in the 
state. 

(i) “Obligee” shall include any bondholder, agent or trustees for 
any bondholders, or lessor demising to the municipality property used 
in connection with an urban renewal project, or any assignee or assignees 
of such lessor’s interest or any part thereof, and the federal government 
when it is a party to any contract with the municipality. 
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(j) “Person” shall mean any individual, firm, partnership, corpora- 
tion, company, association, joint stock association, or school district; and 
shall include any trustee, receiver, assignee, or other person acting in a 
similar representative capacity. 

(k) “Public body” shall mean the state or any municipality, township, 
board, commission, district, or any other subdivision or public body of 
the state. 

(1) “Public officer” shall mean any officer who is in charge of any 
department or branch of the government of the municipality relating to 
health, fire, building regulations, or to other activities concerning dwellings 
in the municipality. 

(m) “Real property” shall include all lands, including improvements 
and fixtures thereon, and property of any nature appurtenant thereto, or 
used in connection therewith, and every estate, interest, right and use, 
legal or equitable, therein, including terms for years and liens by way of 
judgment, mortgage or otherwise. 

(n) “Redevelopment” may include (1) acquisition of a blighted area 
or portion thereof; (2) demolition and removal of buildings and improve- 
ments; (3) installation, construction or reconstruction of streets, utilities, 
parks, playgrounds, and other improvements necessary for carrying out 
in the area the urban renewal provisions of this act in accordance with 
the urban renewal plan, and (4) making the land available for develop- 
ment or redevelopment by private enterprise or public agencies (includ- 
ing sale, initial leasing, or retention by the municipality itself) at its fair 
value for uses in accordance with the urban renewal plan. 

(o) “Rehabilitation” may include the restoration and renewal of a 
blighted area or portion thereof, in accordance with an urban renewal plan, 
by (1) carrying out plans for a program of voluntary or compulsory repair 
and rehabilitation of buildings or other improvements; (2) acquisition 
of real property and demolition or removal of buildings and improvements 
thereon where necessary to eliminate unhealthful, insanitary or unsafe 
conditions, lessen density, reduce traffic hazards, eliminate obsolete or 
other uses detrimental to the public welfare, or otherwise to remove or 
prevent the spread of blight or deterioration, or to provide land for needed 
public facilities; (3) installation, construction or reconstruction of streets, 
utilities, parks, playgrounds, and other improvements necessary for carry- 
ing out in the area the urban renewal provisions of this act; and (4) the 
disposition of any property acquired in such urban renewal area (includ- 
ing sale, initial leasing, or retention by the municipality itself) at its fair 
value for uses in accordance with such urban renewal plan. 

(p) “Urban renewal area’ means a blighted area which the local 
governing body designates as appropriate for an urban renewal project 
or projects. 


(q) “Urban renewal plan” means a plan, as it exists from time to 
time, for an urban renewal project, which plan (1) shall conform to the 
comprehensive plan or parts thereof for the municipality as a whole; and 
(2) shall be sufficiently complete to indicate such land acquisition, demo- 
lition, and removal of structures, redevelopment, improvements, and re- 
habilitation as may be proposed to be carried out in the urban renewal 
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area, zoning and planning changes, if any, land uses, maximum densities, 
building requirements, and the plan’s relationship to definite local ob- 
jectives respecting appropriate land uses, improved traffic, public trans- 
portation, public utilities, recreational and community facilities, and other 
public improvements. 3 

(r) “Urban renewal project” may include undertakings or activities 
of a municipality in an urban renewal area for the elimination and for the 
prevention of the development or spread of blight, and may involve re- 
development in an urban renewal area, or rehabilitation or conservation in 
an urban renewal area, or any combination or part thereof in accordance 


with an urban renewal plan. 
History: En. Sec. 1, Ch. 195, L. 1959, 


Title of Act 


An act to provide for the rehabilitation, 
redevelopment, and clearance of blighted 
areas in cities and towns in this state in 
accordance with urban renewal plans ap- 
proved by the governing bodies thereof; 
to define the duties, liabilities, exemptions 
and powers of such cities and towns in 
undertaking such activities, including the 
power to acquire property through the 
exercise of the power of eminent domain 
or otherwise, to dispose of property sub- 
ject to any restrictions deemed necessary 


future deteriorated or blighted areas, to 
issue revenue bonds and other obligations, 
to levy taxes and assessments and to 
enter into agreements to secure federal 
aid and comply with conditions imposed 
in connection therewith; to provide for 
an urban renewal agency and its powers 
hereunder if a city or town determines it 
to be in the public interest; to authorize 
public bodies to furnish funds, services, 
facilities and property in aid of urban 
renewal projects hereunder, and to pro- 
vide that properties while held by a pub- 
lic agency hereunder shall be exempt 
from taxation. 


to prevent the development or spread of 


11-3902. Findings and declarations of necessity. It is hereby found 
and declared that blighted areas which constitute a serious and growing 
menace, injurious to the public health, safety, morals and welfare of the 
residents of the state exist in municipalities of the state; that the existence 
of such areas contributes substantially and increasingly to the spread of 
disease and crime and depreciation of property values, constitutes an eco- 
nomic and social liability, substantially impairs or arrests the sound 
growth of municipalities, retards the provision of housing accommoda- 
tions, aggravates traffic problems and substantially impairs or arrests the 
elimination of traffic hazards and the improvement of traffic facilities ; and 
that the prevention and elimination of such areas is a matter of state 
policy and state concern in order that the state and its municipalities shall 
not continue to be endangered by areas which are focal centers of disease, 
promote juvenile delinquency, are conducive to fires, are difficult to police 
and to provide police protection for, and, while contributing little to the 
tax income of the state and its municipalities, consume an excessive pro- 
portion of its revenues because of the extra services required for police, 
fire, accident, hospitalization and other forms of public protection, services, 
and facilities. 


It is further found and declared that certain of such areas, or portions 
thereof, may require acquisition, clearance, and disposition subject to use 
restrictions, as provided in this act, since the prevailing condition of decay 
may make impracticable the reclamation of the area by rehabilitation; 
that other areas or portions thereof may, through the means provided in 
this act, be susceptible of rehabilitation in such a manner that the con- 
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ditions and evils hereinbefore enumerated may be eliminated, remedied 
or prevented; and that to the extent feasible salvable blighted areas should 
be rehabilitated through voluntary action and the regulatory process. 

It is further found and declared that the powers conferred by this act 
are for public uses and purposes for which public money may be expended 
and the power of eminent domain exercised; and that the necessity in the 
public interest for the provisions herein enacted is hereby declared as a 
matter of legislative determination. 

_ History: En, Sec. 2, Ch. 195, L. 1959. 


11-3903. Encouragement of private enterprise. A municipality, to the 
greatest extent it determines to be feasible in carrying out the provisions . 
of this act, shall afford maximum opportunity, consistent with the sound 
needs of the municipality as a whole, to the rehabilitation or redevelop- 
ment of the urban renewal area by private enterprise. A municipality shall 
give consideration to this objective in exercising its powers under this 
act, including the formulation of a workable program, the approval of 
urban renewal plans (consistent with the comprehensive plan or parts 
thereof for the municipality), the exercise of its zoning powers, the enforce- 
ment of other laws, codes and regulations relating to the use of land and 
the use and occupancy of buildings and improvements, the disposition of 
any property acquired, and the provision of necessary public improvements. 

History: En. Sec. 3, Ch. 195, L. 1959. 


11-3904. Workable program. A municipality for the purposes of this 
act may formulate a workable program for utilizing appropriate private 
and public resources to eliminate, and prevent the development or spread 
of, blighted areas, to encourage needed urban rehabilitation, to provide for 
the redevelopment of such areas, or to undertake such of the aforesaid 
activities, or other feasible municipal activities as may be suitably em- 
ployed to achieve the objectives of such workable program. Such work- 
able program may include, without limitation, provision for; the pre- 
vention of the spread of blight into areas of the municipality which are 
free from blight through diligent enforcement of housing, zoning, and 
occupancy controls and standards; the rehabilitation of blighted areas or 
portions thereof by replanning, removing congestion, providing parks, 
playgrounds and other public improvements, by encouraging voluntary 
rehabilitation and by compelling the repair and rehabilitation of deteri- 
orated or deteriorating structures; and the clearance and redevelopment 
of blighted areas or portions thereof. 

History: En. Sec. 4, Ch. 195, L. 1959. 


11-3905. Finding of necessity by local governing body. No munici- 
pality shall exercise any of the powers hereafter conferred upon munici- 
palities by this act until after its local governing body shall have adopted 
a resolution finding that: (1) one or more blighted areas exist in such 
municipality; and (2) the rehabilitation, redevelopment, or a combination 
thereof, of such area or areas is necessary in the interest of the public 
health, safety, morals, or welfare of the residents of such municipality ; 
and: (3) that the proposed urban renewal project has been approved by 
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the taxpayers of such municipality at an election as provided in section 
6, subsection (g) [11-3906] thereof. 
History: En. Sec. 5, Ch. 195, L. 1959. 


11-3906. Preparation and approval of urban renewal projects and 
urban renewal plans. (a) A municipality shall not approve an urban 
renewal project for an urban renewal area unless the local governing body 
has, by resolution, determined such area to be a blighted area and des- 
ignated such area as appropriate for an urban renewal project. The local 
governing body shall not approve an urban renewal plan until a compre- 
hensive plan or parts of such plan for an area which would include an 
urban renewal area for the municipality have been prepared. For this 
purpose and other municipal purposes, authority is hereby vested in 
every municipality to prepare, to adopt, and to revise from time to time, 
a comprehensive plan or parts thereof for the physical development of 
the municipality as a whole (giving due regard to the environs and 
metropolitan surroundings), to establish and maintain a planning com- 
mission for such purpose and related municipal planning activities, and 
to make available and to appropriate necessary funds therefor. A mu- 
nicipality shall not acquire real property for an urban renewal project 
unless the local governing body has approved the urban renewal project 
plan in accordance with subsection (d) hereof. 

(b) The municipality may itself prepare or cause to be prepared an 
urban renewal plan, or any person or agency, public or private, may 
submit such a plan to the municipality. Prior to its approval of an urban 
renewal project, the local governing body shall submit such plan to the 
planning commission of the municipality for review and recommendations 
as to its conformity with the comprehensive plan or parts thereof for the 
development of the municipality as a whole. The planning commission 
shall submit its written recommendations with respect to the proposed 
urban renewal plan to the local governing body within sixty (60) days 
after receipt of it. Upon receipt of the recommendations of the planning 
commission, or if no recommendations are received within said sixty (60) 
days, then without such recommendations, the local governing body may 
proceed with the hearing on the proposed urban renewal project plan 
prescribed by subsection (c) hereof. 

(c) The local governing body shall hold a public hearing on an urban 
renewal plan after public notice thereof. Such notice shall be given by 
publication once each week for two consecutive weeks not less than ten 
(10) nor more than thirty (30) days prior to the date of the hearing in a 
newspaper having a general circulation in the urban renewal area of the 
municipality and by mailing a notice of such hearing not less than ten 
(10) days prior to the date of the hearing to the persons whose names 
appear on the county treasurer’s tax roll as the owner or reputed 
owner of the property, at the address shown on the tax roll. The notice 
shall describe the time, date, place, and purpose of the hearing, shall gen- 
erally identify the urban renewal area affected, and shall outline the gen- 
eral scope of the urban renewal plan under consideration. 

(d) Following such hearing, the local governing body may approve 
an urban renewal project if it finds that (1) a workable and feasible plan 
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exists for making available adequate housing for the persons who may be 
displaced by the project; (2) the urban renewal plan conforms to the 
comprehensive plan or parts thereof for the municipality as a whole; 
(3) the urban renewal plan will afford maximum opportunity, consistent 
with the sound needs of the municipality as a whole, for the rehabilita- 
tion or redevelopment of the urban renewal area by private enterprise; 
and (4) that a sound and adequate financial program exists for the financing 
of said project. 

Provided, that the local governing body must find the urban renewal 
project area to be blighted area as defined in section 1 (b) [11-3901] 
hereof. 

(e) An urban renewal project plan may be modified at any time by 
the local governing body: Provided, that if modified after the lease or 
sale by the municipality of real property in the urban renewal project area, 
such modification shall be subject to such rights at law or in equity as 
a lessee or purchaser, or his successor or successors in interest may be 
entitled to assert. 

({) Upon the approval of an urban renewal project by a municipality, 
the provisions of the urban renewal plan with respect to the future use and 
building requirements applicable to the property covered by said plan 
shall be controlling with respect thereto. 

(g) Upon the approval of an urban renewal project by a municipality 
the plan shall be submitted to a vote of the taxpayers of such munici- 
pality and shall be approved by a majority of those taxpayers voting in 
such election. 

History: En. Sec. 6, Ch. 195, L. 1959. 


11-3907. Powers. Every municipality shall have all the power neces- 
sary or convenient to carry out and effectuate the purposes and provisions 
of this act, including the following powers in addition to others herein 
granted: 

(a) To undertake and carry out urban renewal projects within the 
municipality, to make and execute contracts and other instruments neces- 
Sary or convenient to the exercise of its powers under this act, and to 
disseminate blight clearance and urban renewal information. 

(b) To provide or to arrange or contract for the furnishing or repair 
by any person or agency, public or private, of services, privileges, works, 
streets or roads in connection with an urban renewal project; to install, 
construct, and reconstruct, streets, utilities, parks, playgrounds, and other 
public improvements; and to agree to any conditions that it may deem 
reasonable and appropriate attached to federal financial assistance and 
imposed pursuant to federal law relating to the determination of prevail- 
ing salaries or wages or compliance with labor standards, in the undertak- 
ing or carrying out of an urban renewal project, and to include in any 
contract let in connection with such a project, provisions to fulfill such 
of said conditions as it may deem reasonable and appropriate. 

(c) Within the municipality, to enter upon any building or prop- 
erty in any urban renewal area, in order to make surveys and appraisals, 
provided that such entries shall be made in such manner as to cause the 
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least possible inconvenience to the persons in possession, and to obtain 
an order for this purpose from a court of competent jurisdiction in the 
event entry is denied or resisted; to acquire by purchase, lease, option, 
gift, grant, bequest, devise, eminent domain, or otherwise, any real prop- 
erty and such personal property as may be necessary for the administra- 
tion of the provisions herein contained, together with any improvements 
thereon; to hold, improve, clear, or prepare for redevelopment any such 
property; to dispose of any real property; to insure or provide for the 
insurance of any real or personal property or operations of the munici- 
pality against any risks or hazards, including the power to pay premiums 
on any such insurance; provided, however, that no statutory provision 
with respect to the acquisition, clearance, or disposition of property by 
public bodies shall restrict a municipality in the exercise of such functions 
with respect to an urban renewal project. 


(d) To invest any urban renewal project funds held in reserves or 
sinking funds or any such funds which are not required for immediate 
disbursement, in property or securities in which mutual savings banks 
may legally invest funds subject to their control; to redeem such bonds 
as have been issued pursuant to section 10 [11-3910] of this act at the 
redemption price established therein or to purchase such bonds at less 
than redemption price, all such bonds so redeemed or purchased to be 
cancelled. 


(e) To borrow money and to apply for, and accept, advances, loans, 
grants, contributions and any other form of financial assistance from the 
federal government, the state, county, or other public body, or from any 
sources, public or private, for the purposes of this act, and to enter into 
and carry out contracts in connection therewith. A municipality may 
include in any application or contract for financial assistance with the 
federal government for an urban renewal project such conditions im- 
posed pursuant to federal laws as the municipality may deem reasonable 
and appropriate and which are not inconsistent with the purposes of 
this act. 


({) Within the municipality, to make or have made all plans nec- 
essary to the carrying out of the purposes of this act and to contract 
with any person, public or private, in making and carrying out such 
plans and to adopt or approve, modify, and amend such plans. Such plans 
may include, without limitation: (1) a comprehensive plan or parts thereof 
for the locality as a whole, (2) urban’ renewal plans, (3) plans for car- 
rying out a program of voluntary or compulsory repair and rehabilita- 
tion of buildings and improvements, (4) plans for the enforcement of 
state and local laws, codes, and regulations relating to the use of land 
and the use and occupancy of buildings and improvements and to the 
compulsory repair, rehabilitation, demolition, or removal of buildings 
and improvements, and (5) appraisals, title searches, surveys, studies, 
and other preliminary plans and work necessary to prepare for the 
undertaking of urban renewal projects. The municipality is authorized to 
develop, test, and report methods and techniques, and carry out demon- 
strations and other activities, for the prevention and the elimination of 
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urban blight and to apply for, accept, and utilize grants of, funds from 
the federal government for such purposes. 

(¢g) To prepare plans for the relocation of families displaced from 
an urban renewal area, and to make relocation payments and to coordi- 
nate public and private agencies in such relocation, including requesting 
such assistance for this purpose as is available from other private and 
governmental agencies, both for the municipality and other parties. 

(h) To appropriate such funds and make such expenditures as may 
be necessary to carry out the purposes of this act, and in accordance with 
state law; (1) levy taxes and assessments for such purposes; (2) acquire 
land by negotiation and/or eminent domain; (3) close, vacate, plan, or 
replan streets, roads, sidewalks, ways, or other places; (4) plan or replan, 
zone or rezone any part of the municipality; (5) adopt annual budgets 
for the operation of an urban renewal agency, department, or offices 
vested with urban renewal project powers under section 15 [11-3915] of 
this act; (6) enter into agreements with such agencies or departments 
(which agreements may extend over any period) respecting action to be 
taken by such municipality pursuant to any of the powers granted by 
this act. 

(i) Within the municipality, to organize, coordinate, and direct the 
administration of the provisions of this act as they apply to such munici- 
pality in order that the objective of remedying blighted areas and prevent- 
ing the causes thereof within such municipality may be most effectively 
promoted and achieved, and to establish such new office or offices of the 
municipality or to reorganize existing offices in order to carry out such 
purpose most effectively. 

(j) To exercise all or any part or combination of powers herein 
granted. 

(k) Nothing in this act shall be construed to authorize any munici- 
pality to construct or operate, as a part of any urban renewal project, any 
electric generation plant, electric transmission or distribution lines or other 
public utility facilities excepting water and sewer lines then operated by 
municipalities. 

History: En. Sec. 7, Ch. 195, L. 1959. 


11-3908. Eminent domain. A municipality shall have the right to 
acquire by condemnation, any interest in real property, which it may 
deem necessary for an urban renewal project under this act after the 
adoption by the local governing body of a resolution declaring that the 
acquisition of the real property described therein is necessary for such 
purpose. Condemnation for urban renewal of blighted areas is declared 
to be a public use, and property already devoted to any other public use 
or acquired by the owner or his predecessor in interest by eminent domain 
may be condemned for the purposes of this act. 

The award of compensation for real property taken for such a project 
shall not be increased by reason of any increase in the value of the real 
property caused by the assembly, clearance, or reconstruction, or pro- 
posed assembly, clearance, or reconstruction in the project area. No allow- 
ance shall be made for the improvements begun on real property after 
notice to the owner of such property of the institution of proceedings to 
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condemn such property. Evidence shall be admissible bearing upon the 
insanitary, unsafe, or substandard condition of the premises, or the un- 
lawful use thereof. 

History: En. Sec. 8, Ch. 195, L. 1959. 


11-3909. Disposal of property in urban renewal area. (a) A munici- 
pality may sell, lease, or otherwise transfer real property or any interest 
therein acquired by it for an urban renewal project, in an urban renewal 
area for residential, recreational, commercial, industrial, or other uses or 
for public use, and may enter into contracts with respect thereto, or may 
retain such property or interest only for parks and recreation, education, 
public transportation, public safety, health, highways, streets, and alleys, 
administrative buildings, or civic centers, in accordance with the urban 
renewal project plan, subject to such covenants, conditions, and restrictions, 
including covenants running with the land, as it may deem to be neces- 
sary or desirable to assist in preventing the development or spread of 
blighted areas or otherwise to carry out the purposes of this act. Provided, 
that such sale, lease, other transfer, or retention, and any agreement relat- 
ing thereto, may be made only after the approval of the urban renewal 
plan by the local governing body. The purchasers or lessees and their 
successors and assigns shall be obligated to devote such real property 
only to the uses specified in the urban renewal plan, and may be obligated 
to comply with such other requirements as the municipality may deter- 
mine to be in the public interest, including the obligation to begin, within 
a reasonable time, any improvements on such real property required by 
the urban renewal plan. Such real property or interest shall be sold, leased, 
otherwise transferred, or retained at not less than its fair value for uses 
in accordance with the urban renewal plan. In determining the fair value 
of real property for uses in accordance with the urban renewal plan, a 
municipality shall take into account, and give consideration to, the uses 
provided in such plan; the restrictions upon, and the covenants, condi- 
tions, and obligations assumed by, the purchaser or lessee or by the munici- 
pality retaining the property; and the objectives of such plan for the 
prevention of the recurrence of blighted areas. The municipality in any 
instrument of conveyance to a private purchaser or lessee may provide 
that such purchaser or lessee shall be without power to sell, lease, or 
otherwise transfer the real property without the prior written consent of 
the municipality until he has completed the construction of any and all 
improvements which he has obligated himself to construct thereon. Real 
property acquired by a municipality which, in accordance with the pro- 
visions of the urban renewal plan, is to be transferred, shall be trans- 
ferred as rapidly as feasible, in the public interest, consistent with the 
carrying out of the provisions of the urban renewal plan. The inclusion 
in any such contract or conveyance to a purchaser or lessee of any such 
covenants, restrictions, or conditions (including the incorporation by ref- 
erence therein of the provisions of an urban renewal plan or any part 
thereof) shall not prevent the recording of such contract or conveyance 
in the land records of the clerk and recorder or the county in which such 
city or town is located, in such manner as to afford actual or constructive 
notice thereof. 
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(b) A municipality may dispose of real property in an urban renewal 
area to private persons only under such reasonable competitive bidding 
procedures as it shall prescribe or as hereinafter provided in this sub- 
section. A municipality may, by public notice by publication once each 
week for three consecutive weeks in a newspaper having a general cir- 
culation in the community, prior to the execution of any contract or 
deed to sell, lease, or otherwise transfer real property and prior to the 
delivery of any instrument of conveyance with respect thereto under the 
provisions of this section, invite bids from, and make available all perti- 
nent information to, private redevelopers or any persons interested in 
undertaking to redevelop or rehabilitate an urban renewal area, or any 
part thereof. Such notice shall identify the area, or portion thereof and 
shall state that such further information as is available may be obtained 
at such office as shall be designated in said notice. The municipality shall 
consider all redevelopment or rehabilitation bids and the financial and 
legal ability of the persons making such bids to carry them out. The 
municipality may accept such bids as it deems to be in the public interest 
and in furtherance of the purposes of this act. Thereafter, the municipality 
may execute, in accordance with the provisions of subsection (a), and de- 
liver contracts, deeds, leases, and other instruments of transfer. 


(c) A municipality may operate and maintain real property acquired 
in an urban renewal area pending the disposition of the property for re- 
development, without regard to the provisions of subsection (a) above, 
for such uses and purposes as may be deemed desirable even though not 
in conformity with the urban renewal plan. Provided, however, that the 
municipality may, after a public hearing, extend the time for a period not 
to exceed three years. 

History: En. Sec. 9, Ch. 195, L. 1959. 


11-3910. Issuance of bonds. (a) A municipality shall have the 
power to issue bonds from time to time in its discretion to finance the 
undertaking of any urban renewal project under this act, including, without 
limiting the generality thereof, the payment of principal and interest upon 
any advances for surveys and plans for urban renewal projects, and shall 
also have power to issue refunding bonds for the payment or retirement 
of such bonds previously issued by it. Such bonds shall not pledge the 
general credit of the municipality and shall be made payable, as to both 
principal and interest, solely from the income, proceeds, revenues, and 
funds of the municipality derived from, or held in connection with, its 
undertaking and carrying out of urban renewal projects under this act; 
provided, however, that payment of such bonds, both as to principal 
and interest, may be further secured by a pledge of any loan, grant, or 
contribution from the federal government or other source, in aid of any 
urban renewal projects of the municipality under this act. 


(b) Bonds issued under this section shall not constitute an indebted- 
ness within the meaning of any constitutional or statutory debt limitation 
or restriction, and shall not be subject to the provisions of any other law 
or charter relating the authorization, issuance, or sale of bonds. Bonds 
issued under the provisions of this act are declared to be issued for an 
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essential public and governmental purpose, and, together with interest 
thereon and income therefrom, shall be exempted from all taxes. 

(c) Bonds issued under this section shall be authorized by resolution 
or ordinance of the local governing body and may be issued in one or more 
series and shall bear such date or dates, be payable upon demand or 
mature at such time or times, bear interest at such rate or rates, not ex- 
ceeding six per centum (6%) per annum, be in such denomination or de- 
nominations, be in such form either coupon or registered, carry such 
conversion or registration privileges, have such rank or priority, be 
executed in such manner, be payable in such medium of payment, at such 
place or places, and be subject to such terms of redemption (with or 
without premium), be secured in such manner, and have such other char- 
acteristics, as may be provided by such resolution or trust indenture or 
mortgage issued pursuant thereto. 

(d) Such bonds may be sold at not less than ninety-eight per cent 
(98%) of par at public or private sale, or may be exchanged for other 
bonds on the basis of par: Provided, that such bonds may be sold to the 
federal government at private sale at not less than par and, in the event 
less than all of the authorized principal amount of such bonds is sold to the 
federal government, the balance may be sold at public or private sale at 
not less than ninety-eight per cent (98%) of par at an interest cost to 
the municipality of not to exceed the interest cost to the municipality of 
the portion of the bonds sold to the federal government. 

(e) The municipality may annually pay into a fund to be established 
for the benefit of such bonds any and all excess of the taxes received 
by it from the same property over and above the average of the annual 
taxes authorized without vote for a five-year period immediately preced- 
ing the acquisition of the property by the municipality for renewal pur- 
poses, such payment to continue until such time as all bonds payable from 
the fund are paid in full. Any other taxing unit in a municipality is 
authorized to allocate a like amount of such excess taxes to the munici- 
pality or municipalities in which it is situated. | 

(f) In case any of the public officials of the municipality whose sig- 
natures appear on any bonds or coupons issued under this act shall cease 
to be such officials before the delivery of such bonds, such signatures shall, 
nevertheless, be valid and sufficient for all purposes, the same as if such 
officials had remained in office until such delivery. Any provision of any 
law to the contrary notwithstanding, any bonds issued pursuant to this 
act shall be fully negotiable. 

(g) Inany suit, action, or proceeding involving the validity or enforce- 
ability of any bond issued under this act or the security therefor, any such 
bond reciting in substance that it has been issued by the municipality in 
connection with an urban renewal project, as herein defined, shall be con- 
clusively deemed to have been issued for such purpose and such project 
shall be conclusively deemed to have been planned, located, and carried 
out in accordance with the provisions of this act. 

History: En. Sec. 10, Ch. 195, L. 1959. 


11-3911. Bonds as legal investments. All banks, trust companies, 
bankers, savings banks and institutions, building and loan associations, 
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savings and loan associations, investment companies, and other persons 
carrying on a banking or investment business, all insurance companies, 
insurance associations, and other persons carrying on an insurance business, 
and all executors, administrators, curators, trustees, and other fiduciaries, 
may legally invest any sinking funds, moneys, or other funds belonging to 
them or within their control in any bonds or other obligations issued by a 
municipality pursuant to this act: Provided, that such bonds and other ob- 
ligations shall be secured by an agreement between the issuer and the fed- 
eral government in which the issuer agrees to borrow from the federal gov- 
ernment and the federal government agrees to lend to the issuer, prior to 
the maturity of such bonds or other obligations, moneys in an amount 
which (together with any other moneys irrevocably committed to the pay- 
ment of interest on such bonds or other obligations) will suffice to pay the 
principal of such bonds or other obligations with interest to maturity there- 
on, which moneys under the terms of said agreement are required to be used 
for the purpose of paying the principal of, and the interest on, such bonds 
or other obligations at their maturity. Such bonds and other obligations 
shall be authorized security for all public deposits. It is the purpose of 
this section to authorize any persons, political subdivisions, and officers, 
public or private, to use any funds owned or controlled by them for the 
purchase of any such bonds or other obligations. Nothing contained in 
this section with regard to legal investments shall be construed as reliev- 
ing any person of any duty of exercising reasonable care in selecting 
securities. 
History: En. Sec. 11, Ch. 195, L. 1959. 


11-3912. Property exempt from taxes and from levy and sale by 
virtue of an execution. (a) All property of a municipality, including 
funds, owned or held by it for the purposes of this act, shall be exempt 
from levy and sale by virtue of an execution, and no execution or other 
judicial process shall issue against the same nor shall judgment against 
a municipality be a charge or lien upon such property; provided, how- 
ever, that the provisions of this section shall not apply to, or limit the 
right of, obligees to pursue any remedies for the enforcement of any 
pledge or lien given pursuant to this act by a municipality on its rents, 
fees, grants, or revenues from urban renewal projects. 

(b) The property of a municipality, acquired or held for the purposes 
of this act, is declared to be public property used for essential public and 
governmental purposes and such property shall be exempt from all taxes 
of the municipality, the county, the state, or any political subdivision 
thereof: Provided, that such tax exemption shall terminate when the 
municipality sells, leases, or otherwise disposes of such property in an 
urban renewal area to a purchaser or lessee which is not a public body 
or other organization normally entitled to tax exemption with respect to 
such property. 

History: En. Sec. 12, Ch. 195, L. 1959. 


11-3913. Cooperation by public bodies. (a) For the purpose of aid- 
ing in the planning, undertaking, or carrying out of an urban renewal 
project located within the area in which it is authorized to act, any public 
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body authorized by law or by this act, may, upon such terms, with or 
without consideration, as it may determine: (1) dedicate, sell, convey, or 
lease any of its interest in any property, or grant easements, licenses, or 
other rights or privileges therein to a municipality; (2) incur the entire 
expense of any public improvements made by such public body, in exer- 
cising the powers granted in this section; (3) do any and all things nec- 
essary to aid or cooperate in the planning or carrying out of an urban 
renewal plan; (4) lend, grant, or contribute funds to a municipality; (5) 
enter into agreements (which may extend over any period, notwithstand- 
ing any provision or rule of law to the contrary) with a municipality or 
other public body respecting action to be taken pursuant to any of the 
powers granted by this act, including the furnishing of funds or other 
assistance in connection with an urban renewal project, and (6) cause 
public buildings and public facilities, including parks, playgrounds, recre- 
ational, community, educational, water, sewer, or drainage facilities, or 
any other works which it is otherwise empowered to undertake to be 
furnished; furnish, dedicate, close, vacate, pave, install, grade, regrade, 
plan, or replan streets, roads, sidewalks, ways, or other places; plan or 
replan, zone or rezone any part of the urban renewal area; and provide such 
administrative and other services as may be deemed requisite to the 
efficient exercise of the powers herein granted. 

(b) Any sale, conveyance, lease, or agreement provided for in this 
section shall be made by a public body with appraisal, public notice, 
advertisement, or public bidding in accordance with provisions of sec- 
tion 9 (b) [11-3909]. 

(c) For the purpose of this section, or for the purpose of aiding in 
the planning, undertaking or carrying out of an urban renewal project 
of a municipality, such municipality, in addition to any authority to 
issue bonds pursuant to section 10 [11-3910], may issue and sell its gen- 
eral obligation bonds. Any bonds issued pursuant to this section shall 
be issued in the manner and within the limitations prescribed by the laws 
of this state for the issuance and authorization of bonds by such munici- 
pality for public purposes generally. 

History: En. Sec. 13, Ch. 195, L. 1959. 


11-3914. Title of purchaser. Any instrument executed by a munici- 
pality and purporting to convey any right, title, or interest in any property 
under this act, shall be conclusively presumed to have been executed in 
compliance with the provisions of this act insofar as title or other interest 
of any bona fide purchasers, lessees, or transferees of such property is 
concerned. | 

History: En. Sec. 14, Ch, 195, L. 1959. 


11-3915. Exercise of powers in carrying out urban renewal project. 
(a) A municipality may itself exercise its urban renewal project powers 
(as herein defined) or may, if the local governing body by resolution 
determines such action to be in the public interest, elect to have such 
powers exercised by the urban renewal agency (created by section 16 
[11-3916]) or a department or other officers of the municipality as they 
are authorized to exercise under this act. 
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(b) In the event the local governing body makes such determina- 
tion, such body may authorize the urban renewal agency or department 
or other officers of the municipality to exercise any of the following urban 
renewal project powers: 


(1) To formulate and coordinate a workable program as specified in 
section 4 [11-3904]. 

(2) To prepare urban renewal plans. 

(3) To prepare recommended modifications to an urban renewal 
project plan. 

(4) To undertake and carry out urban renewal pecieuts as required 
by the local governing body. 

(5) To make and execute contracts as specified in section 7 [11-3907], 
with the exception of contracts for the purchase or sale of real or personal 
property. 

(6) To disseminate blight clearance and urban renewal information. 

(7) To exercise the powers prescribed by section 7 (b) [11-3907], 
except the power to agree to conditions for federal financial assistance 
and imposed pursuant to federal law relating to salaries and wages shall 
be reserved to the local governing body. 

(8) To enter any building or property, in any urban renewal area, in 
order to make surveys and appraisals in the manner specified in section 
7c), [11-3907]. 

(9) To improve, clear, or prepare for redevelopment any real or 
personal property in an urban renewal area. 

(10) To insure real or personal property as provided in section 7 (c) 
[11-3907]. 

(11) To effectuate the plans provided for in section 7 (f) [11-3907]. 

(12) To prepare plans for the relocation of families displaced from an 
urban renewal area and to coordinate public and private agencies in such 
relocation. 

(13) To prepare plans for carrying out a program of voluntary or 
compulsory repair and rehabilitation of buildings and improvements. 


(14) To conduct appraisals, title searches, surveys, studies, and other 
‘preliminary plans and work necessary to prepare for the undertaking of 
urban renewal projects. 

(15) To negotiate for the acquisition of land. 

(16) To study the closing, vacating, planning, or replanning of 
streets, roads, sidewalks, way, or other places and to make recommenda- 
tions with respect thereto. 

(17) To organize, coordinate, and direct the administration of the 
provisions of this act. 


(18) To perform such duties as the local governing body may direct 
so as to make the necessary arrangements for the exercise of the powers 
and performance of the duties and responsibilities entrusted to the local 
governing body. 

Any powers granted in this act that are not included in section 15 (b) 
[subsection (b) of this section] as powers of the urban renewal agency 
or a department or other officers of a municipality in lieu thereof, may 
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11-3916 CITIES AND TOWNS 


only be exercised by the local governing body or other officers, boards, 
and commissions as provided under existing law. 
History: En. Sec. 15, Ch. 195, L. 1959. 


11-3916. Urban renewal agency. (a) Whena municipality has made 
the finding prescribed in section 5 [11-3905] and has elected to have the 
urban renewal project powers, as specified in section 15 [11-3915], exer- 
cised, such urban renewal project powers may be assigned to a depart- 
ment or other officers of the municipality or to any existing public body 
corporate, or the legislative body of a city may create an urban renewal 
agency in such municipality to be known as a public body corporate to 
which such powers may be assigned. 

(b) If the urban renewal agency is authorized to transact business 
and exercise powers hereunder, the mayor, by and with the advice and 
consent of the local governing body, shall appoint a board of commis- 
sioners of the urban renewal agency which shall consist of five commis- 
sioners. The initial membership shall consist of one commissioner ap- 
pointed for one year, one for two years, one for three years, and two for 
four years; and each appointment thereafter shall be for four years. 

(c) A commissioner shall receive no compensation for his services 
but shall be entitled to the necessary expenses, including traveling ex- 
penses, incurred in the discharge of his duties. Each commissioner shall 
hold office until his successor has been appointed and has qualified. A cer- 
tificate of the appointment or reappointment of any commissioner shall 
be filed with the clerk of the municipality and such certificate shall be con- 
clusive evidence of the due and proper appointment of such commissioner. 

The powers and responsibilities of an urban renewal agency shall be 
exercised by the commissioners thereof. A majority of the commissioners 
shall constitute a quorum for the purpose of conducting business and 
exercising the powers and responsibilities of the agency and for all other 
purposes. Action may be taken by the agency upon a vote of a majority 
of the commissioners present, unless in any case the by-laws shall require 
a larger number. Any persons may be appointed as commissioners if they 
reside within the municipality. 

The urban renewal agency or department or officers exercising urban 
renewal project powers shall be staffed with the necessary technical ex- 
perts and such other agents and employees, permanent and temporary, 
as it may require. An agency authorized to transact business and exer- 
cise powers under this act shall file, with the local governing body, on or 
before March 31 of each year, a report of its activities for the preceding 
calendar year, which report shall include a complete financial statement 
setting forth its assets, liabilities, income, and operating expense as of the 
end of such calendar year. At the time of filing the report, the agency 
shall publish in a newspaper of general circulation in the community a 
notice to the effect that such report has been filed with the municipality 
and that the report is available for inspection during business hours in 
the office of the city clerk and in the office of the agency. 

(d) For inefficiency, neglect of duty, or misconduct in office, a com- 
missioner may be removed. 

History: En. Sec. 16, Ch. 195, L. 1959. 
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11-3917. Prohibition against discrimination. For all of the purposes 
of this act, no person shall, because of race, creed, color, or national origin, 
be subjected to any discrimination. 

History: En. Sec. 17, Ch. 195, L. 1959. 


11-3918. Interested public officials, commissioners, or employees. No 
public official, or employee of a municipality or urban renewal agency or 
department or officers which have been vested by a municipality with urban 
-renewal project powers and responsibilities under section 15 [11-3915], 
shall voluntarily acquire any interest, direct or indirect, in any urban re- 
newal project, or in any property included or planned to be included in 
any urban renewal project of such municipality, or in any contract or pro- 
posed contract in connection with such urban renewal project. Where 
such acquisition is not voluntary, the interest acquired shall be immedi- 
ately disclosed in writing to the local governing body and such dis- 
closure shall be entered upon the minutes of the governing body. If any 
such official, department or division head owns or controls, or owned or 
controlled within two years prior to the date of hearing on the urban 
renewal project, any interest, direct or indirect, in any property which he 
knows is included in an urban renewal project, he shall immediately dis- 
close this fact in writing to the local governing body, and such disclosure 
shall be entered upon the minutes of the governing body, and any such 
official, department or division head shall not participate in any action 
on that particular project by the municipality or urban renewal agency, 
department, or officers which have been vested with urban renewal project 
powers by the municipality pursuant to the provisions of section 15 
[11-3915]. A majority of the commissioners of an urban renewal agency 
exercising powers pursuant to this act shall not hold any other public 
office under the municipality other than their commissionership or office 
with respect to such urban renewal agency, department, or offices. Any 
violation of the provisions of this section shall constitute misconduct in 
office. 

History: En. Sec. 18, Ch. 195, L. 1959. 


11-3919. Separability—act controlling. Notwithstanding any other 
evidence of legislative intent, it is hereby declared to be the controlling 
legislative intent that if any provision of this act, or the application there- 
of to any person or circumstances, is held invalid, the remainder of the 
act and the application of such provision to persons or circumstances other 
than those as to which it is held invalid, shall be not affected thereby. 

Insofar as the provisions of this act are inconsistent with the provisions 
of any other law, the provisions of this act shall be controlling. The powers 
conferred by this act shall be in addition and supplemental to the powers 
conferred by any other law. 

History: En. Sec. 19, Ch. 195, L. 1959. 


11-3920. Short title. This act shall be known and may be cited as 
the “Urban Renewal Law.” 
History: En. Sec. 20, Ch. 195, L. 1959. 
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NEW LAWS IN VOLUME 2 


For index see pocket supplement to Replacement Volume 9 


ENACTED IN 1957 


County establishment of minimum electrical installation standards, 16-1180, 16-1181. 
County water districts, 16-4501 to 16-4534. 

Judges of elections, instruction of, 23-612. | 

Metropolitan sanitary and/or storm sewer systems, 16-4401 to 16-4413. 
Replacement Volumes 2 and 5, adoption, 12-335, 12-336. 

Rural special improvement district revolving fund, 16-1633 to 16-1637. 

Wild animals damaging property, 26-135, 26-136. 


ENACTED IN 1959 


Dog licensing, 16-4601 to 16-4615. 

Election voting machine, arrangement of ballot, 23-1608A. 

Milk industry supervision, 27-426 to 27-429. 

Recording by photostatic or other process, 16-2428 to 16-2431. 

Replacement Volumes 1 and 9, adoption, 12-337, 12-338. 

Rural improvement district liability accounts, cancellation of record of old accounts, 
16-1638. 

Salaries for elected state officials, 25-501, 25-501.1. 

Special nonresident antelope and deer licenses, 26-202.1, note. 

Wild turkey tags, 26-510 to 26-512. 


AMENDMENTS IN VOLUME 2 


Counties, 
Claims against, 16-1802. 
County clerk, 16-2903. a 
County commissioners, 
Compensation, 16-912. 
Meetings, 16-910. 
Powers and duties, 16-1008A, 16-1009, 16-1015, 16-1030. 
County finance, 16-2026, 16-2033. | 
County printing, 16-1203 to 16-1205, 16-1208, 16-1210, 16-1212 to 16-1214, 
16-1217, 16-1219. 
County water districts, 16-4508, 16-4520, 16-4527, 16-4528. 
Office hours, 16-2414. 
Rural improvement districts, 16-1620, 16-1629. 
Sheriff, 16-2723, 25-226. 
Credit unions, 14-102, 14-106. 
Elections, 
Absentee voting, 23-1302, 23-1303, 23-1306, 23-1307, 23-1311, 23-1313, 23-1320, 
23-1401 to 23-1405. 
Ballots, 23-1006. 
Canvass, 23-1808, 23-1813. 
Conduct, 23-1210, 23-1213, 23-1219. 
Direct primary, 23-902, 23-908, 23-909, 23-929. 
Judges and clerks, 23-608. 
Qualifications and privileges of electors, 23-304. 
Registration, 23-503, 23-511, 23-515, 23-519, 25-527. 
Returns, 23-1702, 23-1703, 23-1709, 23-1714, 23-1715. 
_ Supplies, 23-704. 
Voting machines, 23-1608. 
Fees and salaries. 25-226, 25-231, 25-306, 25-309, 25-508, 25-605. 


iii 


AMENDMENTS IN VOLUME 2 (Continued) 


Fish and game, 
Beavers, 26-401. 
Commission, 26-103 to 26-105. 
Licenses, 26-201, 26-202.1, 26-202.3, 26-222. 
Restrictions on taking, 26-332. 
Shipment of animals from state, 26-703. 
Taxidermist’s license, 26-907. 
Wardens, 26-107. 
Food and drugs, 
Food stores, 27-310. 
Funds of county, city, and towns, 16-2618. 
Justices of the peace, 16-3605. 
Milk Control Act, 27-403 to 27-407, 27-409, 27-410, 27-414, 27-416. 
Rural Electric and Telephone Cooperative Act, 14-501 to 14-504, 14-508, 14-510, 14-516, 
14-528, 14-530. 


MONTANA REVISED CODES 


TITLE 12—CODES AND LAWS 


Chapter 3. Revised Codes of Montana 1947, codification authorized, 12-335 to 12-338. 


CHAPTER 1—LAW DEFINED—HOW EXPRESSED—APPLICABILITY OF 
COMMON LAW 


12-101. (5670) Definition of Law. 


References 


Cited or applied in State ex rel. Burns 
v. Lacklen, 129 M 243, 284 P 2d 998, 


12-102. (5671) How expressed. 


Written Law 


The written law of this state is con- 
tained in its constitution and statutes and 
the constitution and statutes of the United 
States and it prevails as against the decla- 
ration or promulgation by this court of 
an opposing rule at variance with and 
contrary to such written law. State ex rel. 


12-103. 


References 
Cited in Simonson v. McDonald, 131 


M 494, 311 P 2d 982, 983. 
12-104. 
Operation and Effect 


Common-law rules have been supplant- 
ed by statutory law in all fields covered 


1004; Ruona v. City of Billings, — M 
—, 323 P 2d 29, 32 (dissenting opinion). 


Burns vy. Lacklen, 129 M 243, 284 P 2d 
998, 1004. 


References 


Cited or applied in Ruona v. City of 
Billings, — M —, 323 P 2d 29, 32 (dis- 


senting opinion). 


(5672) Common law, when rule of decision. 


(10703) Common law, applicability of. 


by statute. Simonson v. McDonald, 131 
M 494, 311 P 2d 982, 983. 


CHAPTER 2—THE ENACTMENT, EFFECT, ARRANGEMENT AND 
CONSTRUCTION OF THE CODES 


12-201. 


References 


Cited or applied in Yurkovich v. In- 
dustrial Accident Board, 132 M 77, 314 
P 2d 866, 872. 


12-202. (4) Codes, how construed. 


Operation and Effect 


In construing a statute the whole act 
must be read together, and where there 
are several provisions or particulars such 
a construction is to be adopted as will 
give effect to all, if possible. Yurkovich 
v. Industrial Accident Board, 132 M 77, 
314 P 2d 866, 870. 


(3) Laws, when retroactive. 


References 


Cited or applied in Gaffney v. Industrial 
Accident Board of Montana, 129 M 394, 
287 P 2d 256, 259; Carlson v. Flathead 
County, 130" M- 2455293.) Po 2d 2/35, 275° 
State ex rel. Morgan v. Board of Exam- 
iners sebytaleo“l3l; Mi 188,309, P i2Zd. 336, 
338; Hill v. Billings, — M —, 328 P 2d 
1112, 1114. 


12-330 


CODES AND LAWS 


CHAPTER 3—REVISED CODES OF MONTANA 1947, CODIFICATION 
AUTHORIZED 


Section 12-335. Adoption of Replacement Volumes 2 and 5 as prima facie laws of 


Montana—citation. 


12-336. Omissions—inaccuracies—effect. . 
12-337. Adoption of Replacement Volumes 1 and 9. 
12-338. Omissions—inaccuracies—effect. 


12-330. Revised Codes of Montana 1947 adopted as law. 


Operation and Effect 

Since chapter 84 of the 1937 Session 
Laws (Montana Retail Liquor License 
Act) was incorporated without reference 
to the original title in the Revised Codes 


the Revised Codes of Montana 1947 were 
approved, legalized and adopted by the 
legislature under this section, any defect 
or omission in the title of the 1937 law 
was thereby cured. State v. Garcia, 132 


of Montana 1947, as section 4-420, and M 600, 319 P 2d 962, 963. 


12-335. Adoption of Replacement Volumes 2 and 5 as prima facie laws 

of Montana—citation. Replacement Volumes Number 2 and Number 5 
of the Revised Codes of Montana of 1947 as published by the publishers 
and distributors of said Revised Codes of Montana of 1947 are hereby, as 
to both form and substance, approved, legalized and adopted as prima facie 
the laws of Montana now in force and effect with respect to the titles 
and subjects covered thereby. The sections of said replacement volumes 
may be cited as sections of the Revised Codes of Montana of 1947 without 
reference to the session laws which enacted new matter or to the session 
laws which have amended the sections of the Revised Codes of Montana 
of 1947 as included in the original compilation of the Revised Codes of 
Montana of 1947. 
History: En. Sec. 1, Ch. 8, L. 1957. 


Title of Act 


An act to approve and legalize and 
adopt as prima facie the laws of Montana 


12-336. Omissions — inaccuracies — effect. Nothing herein contained 
shall be deemed as invalidating or in any manner affecting the legality of 
any act or thing heretofore or hereafter done by authority of any enact- 
ment which is not included in said replacement volumes and nothing 
herein contained shall affect the existence, validity, or enforcement of any 
act, enactment, or title thereof, statute, or code section, omitted from or 
erroneously, or incorrectly set forth in said replacement volumes. 

History: En. Sec. 2, Ch. 8, L. 1957. 


Effective Date 
Section 3 of Ch. 8, Laws 1957 provided 


12-337. Adoption of Replacement Volumes 1 and 9. Replacement 
Volume Number 1 (in two parts) of the Revised Codes of Montana of 
1947, as published by the publishers and distributors of said Revised 
Codes of Montana of 1947 is hereby, as to both form and substance, ap- 
proved, legalized and adopted as prima facie the laws of Montana now in 
force and effect with respect to the titles and subjects covered thereby. 
The sections of said replacement volume may be cited as sections of the 
Revised Codes of Montana of 1947 without reference to the session laws 
which enacted new matter or to the session laws which have amended 
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the Replacement Volumes Number 2 and 
Number 5 of the Revised Codes of Mon- 
tana of 1947, as published by the pub- 
lishers and distributors of said codes. 


the act should be in effect from and after 
its passage and approval. Approved Feb- 
ruary 9, 1957. 


REVISED CODES OF MONTANA 1947 12-338 


the sections of the Revised Codes of Montana of 1947, as included in the 
original compilation of the Revised Codes of Montana of 1947. Replace- 
ment Volume Number 9 is hereby adopted as an official part of the Revised 
Codes of Montana of 1947 and as the general index to the said Revised 
Codes of Montana. 


History: En. Sec. 1, Ch. 2, L. 1959. parts) and to adopt as official Replace- 
ment Volume Number 9 of the Revised 
Title of Act Codes of Montana of 1947, as published 


An act to approve and legalize and by the publishers, and distributors of said 
adopt as prima facie the laws of Montana code; and providing an effective date. 
Replacement Volume Number 1 (in two 


12-338. Omissions — inaccuracies — effect. Nothing herein contained 
shall be deemed as invalidating or in any manner affecting the legality 
of any act or thing heretofore or hereafter done by authority of any enact- 
ment which is not included in said replacement volumes and nothing herein 
contained shall affect the existence, validity, or enforcement of any act, 
enactment, or title thereof, statute, or code section, omitted from, or er- 
roneously or incorrectly set forth in said replacement volumes. . 

History: En. Sec. 2, Ch. 2, L. 1959. Effective Date 


Section 3 of Ch. 2, Laws 1959 provided 
the act should be in effect from and after 
its passage and approval. Approved Jan- 
uary 28, 1959. 


TITLE 13—CONTRACTS 


CHAPTER 3—CONSENT 


13-308. 


Bad Faith 

Where seller of land made representa- 
tion that he had authority to sell his 
brother’s land, which was _ adjoining, 
whereas in fact he did not have such 
authority, and where other evidence indi- 


13-316. 


References 


Cited in Holmes v. Potts, 132 M 477, 
319-20 1232238: 
@ 


(7488) Mutuality of consent. 


(7480) Actual fraud, acts constituting. 


cated that the seller made no effort to 
carry out other provisions of his contract 
for sale, the district court was correct 
in finding him guilty of bad faith. Hart 
v. Honrud, 131 M 284, 309 P 2d 329, 332. 


CHAPTER 4—OBJECT 


13-404. 


References 


Cited or applied in Bennett v. Dodgson, 
129 M 228, 284 P 2d 990, 995. 


(7501) When contract wholly void. 


CHAPTER 5—CONSIDERATION 


13-511. 


Operation and Effect 

In an action by lessor to cancel an oil 
and gas lease where the requirement of 
a geological survey was a part of the 


(7513) Burden of proof to invalidate, sufficient consideration. 


consideration, it was necessary for the 
lessor to plead and prove the require- 
ment. Braun v. Mon-O-Co Oil Corp., 
133 M 101, 320 P 2d 366, 369. 


CHAPTER 6—CREATION OF CONTRACTS—ORAL AND WRITTEN 


13-606. 
Rights-of-Way of Necessity 
There are no implied grants or reser- 
vations of rights-of-way of necessity in 


Montana. Simonson v. McDonald, 131 
M 494, 311 P 2d 982, 984. 


Sale of Ranch 


In action for specific performance of 
contract for purchase of ranch of de- 
fendants, writings were sufficient to take 
the case out of the statute of frauds where 
instrument giving broker exclusive right 


(7519) What contracts must be in writing. 


for 30 days to sell ranch for $30,000, 
provided that defendants were to pay 
broker a $1,000 commission, recited that 
terms of sale were cash to defendants, 
possession should be taken by purchaser 
on named date and that defendants, who 
retained a 5% royalty, agreed to pay 
1953 taxes and transfer all lease land 
to purchaser, who accepted unqualifiedly 
in writing accompanied by check as down 
payment. Ward v. Mattuschek, — M —, 
S30hP 2d: 97 1: 


CHAPTER 7—INTERPRETATION OF CONTRACTS 


13-704. 


References 
Cited or applied in James v. Prudential 


(7529) Intention to be ascertained from language. 


Ins. Co. of America, 131. M» 473,312) Pe2d 
1252127 


INTERPRETATION OF CONTRACTS 13-715 


13-705. (7530) Interpretation of written contracts. 


Operation and Effect ous and needed no construction. First 
Parol evidence which tended to vary Nat. Bank of Plains v. Green Mt. Soil 
or alter the terms of a written chattel Conservation District, 130 M 1, 293 P 
mortgage will be disregarded where the 2d 289. 
chattel mortgage was plain and unambigu- 


13-706. (7531) Writing—when disregarded. 


Operation and Effect by reason of mistake or fraud fails to 
This statute does not preclude the trial set forth the correct contentions of the 
court from reforming an instrument which parties. Carroll v. Funk, 222 F 2d 508, 511. 


13-707. (7532) Effect to be given to every part of contract. 


Lease With Option to Buy intent of the parties, but will grasp the 
Plaintiff's option to buy was exclusive instrument by its four corners and in the 
and not conditioned upon defendants’ de- light of the entire instrument, ascertain 
cision to sell where instrument did not the paramount and guiding intention of 
use the term “first option to buy” and the parties. Steen v. Rustad, 132 M 96, 
the entire language of the agreement 313 P 2d 1014, 1018. 
showed that plaintiff was given an ex- Mere isolated tracts, clauses and words 
clusive option to buy the property de- will not be allowed to prevail over the 
scribed under the lease; that his method general language utilized in the instru- 
of exercising his option was by tendering ment. Steen v. Rustad, 132 M 96, 313 
$1,500 to the defendant, as called for by FP 2d 1014, 1018. 
“Plan No. 2.” Steen v. Rustad, 132 M 


96, 313 P 2d 1014, 1018. References 
\ Cited or applied in Davis v. Burton, 
Operation and Effect 128 M 434, 278 P 2d 213, 218; James v. 


A court, in interpreting a written in- Prudential Ins. Co. of America, 131 M 
strument, will not isolate certain phrases 473, 312 P 2d 125, 127. 
of that instrument in order to garner the 


13-708. (7533) Several contracts—when taken together. 


Property Settlement Provision of property settlement agree- 

Agreements as to disposition of prop- ment under which husband relinquished 
erty between estranged husband and wife, ‘ight to change beneficiary of life insur- 
which were obviously to become operative a4Ce policy, was severable from provisions 
in the future when a divorce proceeding facilitating divorce, and was enforceable, 
was instituted, with condition that re- Where wife presumably released certain 
sistance to divorce would render the prop- Property rights in consideration therefor. 
erty settlement nugatory, when construed Western Life InsivCo. v. "Bower, 153° 
together, facilitated divorce and were void Supp 25. 
as a violation of public policy. Western 


Ot Wine Coes Hower 153. F Sapp 25130... ocr enaee 


Cited or applied in Fey v. A. A. Oil 
Corporation, 129 M 300, 285 P 2d 578, 583. 


13-710. (7535) Words to be understood in usual sense. 


References 

Cited or applied in James v. Prudential 
Ins. Co. of America, 131 M 473, 312 P 2d 
Was SF 


13-715. (7540) Interpretation in sense in which promisor believed, etc. 


Reservation of Mineral Interest declaratory judgment _to adjudicate the 

In action for specific performance aris- Tights of the parties, it was the duty of 
conveyance of land reserving mineral in- the parties and the exclusion of parol evi- 
terest, where cross complaint of defend- dence of intent was error. Stokes v. Tut- 
ants alleged that the contract was am- Vet, — M —, 328 P 2d 1096, 1103, 1104. 
biguous and uncertain and prayed for a 
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13-720 


13-720. 


Insurance Policies 

Even though an insurance contract is to 
be construed liberally in favor of the in- 
sured and strictly against the insurer, 
contracts of insurance should be given a 
fair and reasonable construction. James 
v. Prudential Ins. Co. of America, 131 
M4 74.93 t2R: 20.125 127. 


13-723. 


Operation and Effect 


That no definite time was stipulated 
for performance by the purchaser of the 
payment of money is immaterial for our 


ES-7 27. 


References 


Cited in Dalakow v. Geery, 132 M 457, 
Dlr dy.2 0: 203-296: 


CONTRACTS 


(7545) Words to be taken most strongly against whom. 


Sale Agreement 


If any uncertainty exists in the sale 
agreement and the deeds, it must be con- 
strued most strongly against the person 
causing the uncertainty. This was true 
in the case of a realtor, scrivener, who 
in turn was vendor’s agent. Voyta v. 
Clonts, — M —, 328 P 24.655, 661. 


(7548) Time of performance of contract. 


law implies an agreement here to perform 
within a reasonable time. Bennett v. 
Dodgson, 129 M 228, 284 P 2d 990, 994. 


(7552) Executed and executory contracts defined. 


CHAPTER 8—UNLAWFUL CONTRACTS 


13-801. (7553) What is unlawful. 


Operation and Effect 


A resolution of the board of county 
commissioners which extinguished the as- 
sessed tax of a taxpayer was void as such 
boards have no power, authority or juris- 
diction under the constitution nor statutes 
to reduce, compromise, remit, release, can- 
cel, diminish or extinguish any state tax, 
obligation or liability, nor any assessed tax 
valuation or percentage assignments of 
property after the same has been found, 
determined and fixed by the state board 
of equalization. Likewise, the direction 


13-806. 


Agreement as to Venue 

This statute is not violated by a stipu- 
lation regarding venue of an _ action 
brought against one in a county where 


of the board directing the county attorney 
to stipulate with the attorneys for the tax- 
payer, to request the court to enter judg- 
ment against the county and state was and 
is wholly void and of no legality what- 
ever. Such void act, understanding and 
agreement by public officials, void in its 
inception, is not validated by performance 
and remains a void act or agreement 
under the public policy established by 
the legislature. Carlson v. Flathead Coun- 
ty, 130 M 36, 293 P 2d 279, 284. (Dissent- 
ing opinion, 130 M 36, 293 P 2d 279, 286.) 


(7558) Restraints upon legal proceedings. 


he agreed it might be brought. Electrical 
Products..Consolidated v. Bodell, 132 M 
243, 316 P 2d 788, 790. 


CHAPTER 9—EXTINCTION OF CONTRACTS—RESCISSION— 
ALTERATION—CANCELLATION 


13-907. 


Acceleration Agreement 


Plaintiff, subcontractor, a bridge con- 
struction specialist, under road construc- 
tion project, was entitled to part of ac- 
celeration payment under prime contract 
pursuant to agreement, where written 
contract was orally modified to provide 
for acceleration of certain items of work 
by plaintiff and for payment of additional 
sums to him; 
for the modification; and such work was 
performed by plaintiff. Dalakow v. Geery, 
132 M457, 318 P 2d 253, 256. 


there was consideration. 


(7569) Written contracts—how modified. 


Operation and Effect 


Parol evidence which tended to vary 
or alter the terms of a written chattel 
mortgage will be disregarded, where the 
chattel mortgage was plain and unam- 
biguous and needed no construction. First 
Nat. Bank of Plains v. Green Mt. Soil 
Conservation District, 130 M 1, 293 P 
2d 289. 


TITLE 14—COOPERATIVES 


Chapter 1. Credit unions, 14-102, 14-106. 
5. Rural electric and telephone cooperative act, 14-501 to 14-504, 14-508, 
14-510, 14-516, 14-528, 14-530. 


CHAPTER 1—CREDIT UNIONS 


Section 14-102. Incorporation of credit union association. 
14-106. Supervision of credit unions by state examiner—fee for examinations. 

14-102. (6109.13) Incorporation of credit union association. When- 
ever any number of persons not less than five (5) shall desire to incorpo- 
rate a credit union association having for its object the conduct and 
operation of such an association as defined in this act they shall prepare 
and file articles of incorporation to that effect in the manner in this act 
specified; such articles shall be signed, sealed, and acknowledged in the 
form now provided by the statutes of this state for the conveyance of 
real estate and shall include the following: 

1. The name shall not be the same or too closely resembling that in 
use by any existing corporation established under the laws of this state. 
The words credit union shall form a part of the name of the association, 
and no corporation not organized under this act shall be entitled to use 
a name embodying said combination of words, provided any associations 
now existing may continue their present names. 

2. The principal office, or place of business of the association shall 
be designated in said articles and shall be within this state. 

3. The par value of the shares of the credit union which shall not 
exceed ten dollars ($10.00) each. 

4. A provision that such association is organized under this act for 
the purpose herein expressed. 

5. The names and residences of the persons who subscribe and ac- 
knowledge the said declaration, a majority of whom shall be citizens of 
this state and shall thereafter be called incorporators. 

The articles of incorporation shall be presented to the state examiner 
and ex-officio superintendent of banks with the bylaws of the proposed 
credit union, and if he finds that the incorporators have complied 
with this act, he shall attach his written approval to the articles of 
incorporation. 

Said articles of incorporation shall then be filed with the secretary of 
state who, upon payment of the filing fees therefor, shall issue a certificate 
of incorporation over the great seal of the state of Montana, and a copy 
thereof, certified by the secretary of state, shall be filed in the office of 
the county clerk of the county in which the principal place of business 
of the association is located. 

History: En. Sec. 2, Ch. 105, L. 1929; Repealing Clause 
amd. Sec. 1, Ch. 142, L. 1959. ~~ Section 2 of Ch.” 142° Laws 1959" re- 
ye caditent pealed all acts and parts of acts in con- 


flict therewith. 
The 1959 amendment added the last 
two paragraphs to this section. 


14-106 COOPERATIVES 


14-106. (6109.17) Supervision of credit unions by state examiner—fee 
for examinations. Credit unions shall be under the supervision of the 
state examiner of the state of Montana. They shall report to him at least 
semi-annually on or before June thirtieth (30th) and December thirty-first 
(31st) of each year. The state examiner shall examine all credit unions 
doing business in this state at least once a year. Also, whenever ten per 
centum (10%) of the subscribed stock of any credit union files a written 
application with said state examiner requesting him to make a special 
examination of said credit union he shall forthwith examine the same, 
and the findings of the examiner to be available to the petitioners and the 
board of directors of the credit union notwithstanding any other provi- 
sions of law. 


For each examination of a credit union by the state examiner, the 
association examined shall pay to the state treasurer a fee at the rate 


of forty-five dollars ($45.00) a day for each person engaged in the 
examination. 


History: En. Sec. 6, Ch. 105, L. 1929; 
amd. Sec. 1, Ch. 136, L. 1955; amd. Sec. 1, 
Ch. 115, L. 1959. 


Amendment 


The 1959 amendment increased the fee 
for examination from $30 to $45 a day 
and deleted the words “plus the neces- 
sary transportation expenses and per diem 


at the rate currently in effect for all state 
and county employees” which appeared 
at the end of the section. 


Repealing Clause 


Section 2 of Ch. 115, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


CHAPTER 5—RURAL ELECTRIC AND TELEPHONE COOPERATIVE ACT 


Section 14-501. Act, how cited. 


14-502. Purpose. 
14-503. Powers. 
14-504. Name. 
14-508. Members. 
14-510. Voting districts. 
14-516. Conversion of existing corporations. 
14-528. Exemption from excise taxes—license fee. 
14-530. Definitions. 
14-501. 


and telephone cooperative act.” 


History: En. Sec. 1, Ch. 172, L. 1939; 
amd. Sec. 1, Ch. 80, L. 1957. 


14-502. Purpose. 


Act, how cited. This act may be cited as the “rural electric 


Amendment 


The 1957 amendment inserted the words 
“and telephone” to the name of this act. 


Cooperative, nonprofit, membership corporations 


may be organized under this act for the following purposes: 
(a) For the purpose of supplying electric energy and promoting and 


extending the use thereof in rural areas, in which electrical current and 
service are not otherwise available, from existing facilities and plants; 


(b) For the purpose of making generally available in rural areas ade- 
quate telephone service through the improvement and expansion of exist- 
ing telephone facilities and the construction and operation of such addi- 
tional facilities as are required to assure the availability of such service to 
the widest practicable number of rural users thereof, provided that non- 
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RURAL ELECTRIC AND TELEPHONE COOPERATIVE ACT 14-503 


duplication of lines, facilities or systems providing reasonably adequate 
service will result therefrom. 

Corporations organized under this act and corporations which become 
_ subject to this act in the manner hereinafter provided are hereinafter re- 
ferred to as “cooperatives.” 

History: En. Sec. 2, Ch. 172, L. 1939; inserted the words “for the following 
amd. Sec. 2, Ch. 80, L. 1957. purposes” at the end of the introduction; 
in subd. (a) substituted “are” for “is”; 
Amendment added subd. (b), and began a new para- 
The 1957 amendment subdivided this graph with the word “Corporations.” 
section into (a) and (b) subdivisions; 

14-503. Powers. A cooperative shall have power: 

(a) To sue and be sued, in its corporate name; 

(b) To have perpetual existence; 

(c) To adopt a corporate seal and alter the same at pleasure; 

(d) To become a member in one or more other cooperatives or cor- 
porations or to own stock therein; 

(e) To construct, purchase, take, receive, lease as lessee, or otherwise 
acquire, and to own, hold, use, equip, maintain, and operate, and to sell, 
assign, transfer, convey, exchange, lease as lessor, mortgage, pledge, or 
otherwise dispose of or encumber, electric transmission and distribution 
lines or systems, electric generating plants, electric refrigeration plants, 
telephone lines, facilities or systems (but not telegraph or radio broadcast- 
ing services or facilities), as defined by law, lands, buildings, structures, 
dams, plants and equipment, and any and all kinds or classes of real or 
personal property whatsoever, which shall be deemed necessary, con- 
venient or appropriate to accomplish the purpose for which the cooperative 
is organized; 

({) To purchase or otherwise acquire, and to own, hold, use and exer- 
cise and to sell, assign, transfer, convey, mortgage, pledge, hypothecate, 
or otherwise dispose of or encumber, franchises, rights, privileges, licenses, 
rights of way and easements; 

(g) To borrow money and otherwise contract indebtedness, and to 
issue notes, bonds and other evidences of indebtedness therefor, and to 
secure the payment thereof by mortgage, pledge, deed of trust, or any 
other encumbrance upon any or all of its then owned or after-acquired 
real or personal property, assets, franchises, revenues or income; 

(h) To construct, maintain and operate electric transmission and 
distribution lines, or telephone lines, facilities or systems, along, upon, 
under and across all public thoroughfares, including without limitation all 
roads, highways, streets, alleys, bridges and causeways, and upon, under 
and across all publicly-owned lands, subject, however, to the same re- 
quirements in respect of the use of such thoroughfares and lands as are 
imposed by the respective authorities having jurisdiction thereof upon 
corporations constructing or operating electric transmission and distri- 
bution lines or systems, or telephone lines, facilities or systems; 

(i) To exercise the power of eminent domain in the manner provided 
by the laws of this state for the exercise of that power by corporations 
constructing or operating electric transmission and distribution lines or 
systems, or telephone lines, facilities or systems; 
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14-503 COOPERATIVES 


(j) To conduct its business and exercise any or all of its POVEEE 
within or without this state; 

(k) To adopt, amend and repeal by-laws; 

(1) In the case of corporations organized under the provisions of 
paragraph (a) of section 14-502, Revised Codes of Montana, 1947, as 
amended by section 2 of this act: 


(1) To generate, manufacture, purchase, acquire, accumulate and 
transmit electric energy, and to distribute, sell, supply and dispose of 
electric energy in rural areas to its members, to governmental agencies 
and political subdivisions, and to other persons not in excess of ten per 
centum (10%) of the number of its members; 

(2) To make loans to persons to whom eae energy is or will be 
supplied by the cooperative for the purpose of, and otherwise to assist 
such persons in, wiring their premises and installing therein electrical 
and plumbing fixtures, appliances, apparatus and equipment of any and all 
kinds and character, and in connection therewith, to purchase, acquire, 
lease, sell, distribute, install and repair such electrical and plumbing fix- 
tures, appliances, apparatus and equipment, and to accept, or otherwise 
acquire, and to sell, assign, transfer, endorse, pledge, hypothecate and 
otherwise dispose of notes, bonds and other evidences of indebtedness and 
any and all types of security therefor; 


(3) To make loans to persons to whom electric energy is or will be 
supplied by the cooperatives for the purpose of, and otherwise to assist 
such persons in, constructing, maintaining and operating electric refrigera- 
tion plants. : 

(m) In the case of corporations organized under the provisions of 
paragraph (b) of section 14-502, Revised Codes of Montana, 1947, as 
amended by section 2 of this act: 

(1) To improve and expand existing telephone lines, facilities and 
systems in rural areas and to construct, acquire, operate and furnish such 
additional telephone lines, facilities, and systems, as are required to as- 
sure the availability of adequate telephone service to the widest practicable 
number of rural users thereof, provided that no duplication of lines, fa- 
cilities or systems providing reasonably adequate service will result 
therefrom. 

(2) To make loans to persons to whom telephone service is or will be 
supplied by the cooperative for the purpose of, and otherwise to assist 
such persons in, wiring their premises for telephone service, and installing © 
therein telephone fixtures, appliances, apparatus and equipment of any 
and all kinds and character, and in connection therewith, to purchase, ac- 
quire, lease, sell, distribute, install and repair such telephone fixtures, ap- 
pliances, apparatus and equipment, and to accept, or otherwise acquire, 
and to sell, assign, transfer, endorse, pledge, hypothecate, and otherwise 
dispose of notes, bonds and other evidences of indebtedness and any and all 
types of security therefor; 

(n) To do and perform any and all other acts and things, and to 
have any [and] exercise any and all other powers which may be necessary, 
convenient or appropriate to accomplish the purpose for which the co- 
operative is organized. 
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RURAL ELECTRIC AND TELEPHONE COOPERATIVE ACT 14-508 


History: En. Sec. 3, Ch. 172, L. 1939; Amendment 


amd. Sec. 3, Ch. 80, L. 1957. The 1957 amendment re-subdivided and 
Compiler’s Note rewrote this section. For section prior to 


: amendment see parent volume. 
The bracketed word “and” in subd. (n) E 
was inserted by the compiler. 


14-504. Name. The name of each cooperative shall include the words 
“electric” or “telephone” and “cooperative,” and the abbreviation “Inc.,” 
provided, however, such limitations shall not apply if, in an affidavit made 
by the president or vice-president of a cooperative and filed with the sec- 
retary of state, it shall appear that the cooperative desires to transact 
business in another state and is precluded therefrom by reason of its name. 
The name of a cooperative shall distinguish it from the name of any other 
corporation organized under the laws of, or authorized to transact business 
in, this state. The words “electric” or “telephone” and “‘cooperative” shall 
not both be used in the name of any corporation organized under the 
laws of, or authorized to transact business in, this state, except a coopera- 
tive or a corporation transacting business in this state pursuant to the 
provisions of this act. 

History: En. Sec. 4, Ch. 172, L. 1939; Amendment 


amd. Sec. 4, Ch. 80, L. 1957. The 1957 amendment inserted the words 
“or telephone” both times they appear 
in this section. 


14-508. Members. (a) No person who is not an incorporator shall 
become a member of a cooperative unless such person shall agree to use 
electric energy or telephone service furnished by the cooperative when 
such electric energy or telephone service shall be available through its 
facilities. The by-laws may provide that any person, including an in- 
corporator, shall cease to be a member of a cooperative if he shall fail or 
refuse to use electric energy or telephone service made available by the co- 
operative or if electric energy or telephone service shall not be made avail- 
able to such person by the cooperative within a specified time after such 
person shall have become a member thereof. Membership in the co- 
operative shall not be transferable, except as provided in the by-laws. 
The by-laws may prescribe additional qualifications and limitations in 
respect to membership. 


(b) An annual meeting of the members shall be held at such time as 
shall be provided in the by-laws. 


(c) Special meetings of the members may be called by the board of 
trustees, by any three trustees, by not less than ten per centum (10%) 
of the members, or by the president. 


(d) Meetings of members shall be held at such place as may be 
provided in the by-laws. In the absence of any such provision, all meet- 
ings shall be held in the city or town in which the principal office of the 
cooperative is located. 

(e) Except as hereinafter otherwise provided, written or printed no- 
tice stating the time and place of each meeting of members, and, in the 
case of a special meeting, the purpose or purposes for which the meeting 
is called, shall be given to each member, either personally or by mail, 
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14-510 Seah COOPERATIVES 


not less than ten (10) nor more than twenty-five (25) days before the 
date of the meeting. 

(f) Five per centum (5%) of all members present in person shall 
constitute a quorum for the transaction of business at all meetings of the 
members, but the by-laws may prescribe the presence of a greater per- 
centage of the members for a quorum. If less than a quorum is present 
at any meeting, a majority of those present in person may adjourn the 
meeting from time to time without further notice. 

(g) Each member shall be entitled to one vote on each matter sub- 
mitted to a vote at a meeting. Voting shall be in person, but, if the by- 
laws so provide, may also be by proxy or by mail, or both. If the by- 
laws provide for voting by proxy or by mail, they shall also prescribe 
the conditions under which proxy or mail voting or both shall be exer- 
cised. In any event, no person shall vote as proxy for more than three 
(3) members at any meeting of the members. 

History: En. Sec. 8, Ch. 172, L. 1939; “or telephone service’ each time they ap- 


amd. Sec. 5, Ch. 80, L. 1957. pear in subd. (a) and in the last sentence 
ovahdiniart of said subdivision substituted the word 
toe for Loe” 


The 1957 amendment inserted the words 


14-510. Voting districts. Notwithstanding any other provisions of 
this act, the by-laws may provide that the territory in which a cooperative 
supplies electric energy or telephone service to its members shall be 
divided into two or more voting districts and that in respect to each such 
voting district (1) a designated number of trustees shall be elected by the 
members residing therein, or (2) a designated number of delegates shall 
be elected by the members residing therein, or (3) both such trustees 
and delegates shall be elected by such members. In any such case the by- 
laws shall prescribe the manner in which such voting districts and the 
members thereof, and the delegates and trustees, if any, elected therefrom 
shall function and the powers of the delegates, which may include the power 
to elect trustees. No member at any voting district meeting and no dele- 
gate at any meeting shall vote by proxy or by mail. 


History: En. Sec. 10, Ch. 172, L. 1939; tuted the word “to” for “of” which ap- 
amd. Sec. 6, Ch. 80, L. 1957. peared between the words “respect” and 


“each” in the first sentence. 
Amendment 


The 1957 amendment inserted the 
words “or telephone service” and substi- 


14-516. Conversion of existing corporations. “Any corporation organ- 
ized under the laws of this state for the purpose, among others, of supply- 
ing electric energy or telephone service in rural areas may become subject 
to this act with the same effect as if originally organized under this act by 
complying with the following requirements: 

(a) The proposition for the conversion of such corporation into a 
cooperative under this act and proposed articles of conversion to give 
effect thereto shall be first approved by the board of trustees or the board 
of directors, as the case may be, of such corporation. The proposed 
articles of conversion shall recite in the caption that they are executed pur- 
suant to this act and shall state: (1) the name of the corporation prior to 
its conversion into a cooperative under this act; (2) the address of the 
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RURAL ELECTRIC AND TELEPHONE COOPERATIVE ACT 14-528 


principal office of such corporation; (3) the date of the filing of its articles 
of incorporation in the office of the secretary of state; (4) the statute or 
statutes under which such corporation was organized; (5) the name as- 
sumed by such corporation; (6) a statement that such corporation elects 
to become a cooperative, non-profit, membership corporation subject to 
this act; (7) the manner and basis of converting either memberships in 
or shares of stock of such corporation into memberships therein after 
completion of the conversion; and (8) any provisions not inconsistent with 
this act deemed necessary or advisable for the conduct of its business 
and affairs; 

(b) The proposition for the conversion of such corporation into a 
cooperative under this act and the proposed articles of conversion ap- 
proved by the board of trustees or board of directors, as the case may be, 
of such corporation shall then be submitted to a vote of the members or 
stockholders, as the case may be, of such corporation at any duly held 
annual or special meeting thereof, the notice of which shall set forth full 
particulars concerning the proposed conversion. The proposition for the 
conversion of such corporation into a cooperative under this act and the 
proposed articles of conversion, with such amendments thereto as the 
members or stockholders of such corporation shall choose to make therein, 
shall be deemed to be approved upon the affirmative vote of not less than 
two-thirds of those members of such corporation voting thereon at such 
meeting, or, if such corporation is a stock corporation, upon the affirmative 
vote of the holders of not less than two-thirds of the capital stock of such 
corporation represented at such meeting; 


(c) Upon such approval by the members or stockholders of such cor- 
poration, articles of conversion in the form approved by such members or 
stockholders of such corporation shall be executed and acknowledged on 
behalf of such corporation by its president or vice-president and its cor- 
porate seal shall be affixed thereto and attested by its secretary or assist- 
ant secretary. The president or vice-president executing such articles of 
conversion on behalf of such corporation shall also make and annex there- 
to an affidavit stating that the provisions of this section with respect to 
the approval of its trustees or directors and its members or stockholders, 
of the proposition for the conversion of such corporation into a coopera- 
tive under this act and such articles of conversion were duly complied with. 
Such articles of conversion and affidavit shall be submitted to the secre- 
tary of state for filing as provided in this act; and 

(d) The term “articles of incorporation” as used in this act shall be 
deemed to include the articles of conversion of a converted corporation. 

History: En. Sec. 16, Ch. 172, L. 1939; service’; deleted the words “be converted 


amd. Sec. 7, Ch. 80, L. 1957. into a cooperative and” which appeared 
between the words “may” and “become” 
Amendment and inserted the words “under this act” 


The 1957 amendment in the first para- each time they appear in subds. (a), (b) 
graph inserted the words “or telephone and (c). 


14-528. Exemption from excise taxes—license fee. Cooperatives and 
foreign corporations, transacting business in this state pursuant to the 
provisions of this act, shall pay annually, on or before the first day of 
July, to the secretary of state, a fee of ten dollars ($10.00) for each one 
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14-530 COOPERATIVES 


hundred (100) persons or fractions thereof to whom electricity or tele- 
phone service is supplied within the state, but shall be exempt from all 
other excise and income taxes of whatsoever kind or nature. 

History: En. Sec. 28, Ch. 172, L. 1939; Amendment 


amd. Sec. 8, Ch. 80, L. 1957. The 1957 amendment inserted the words 
“or telephone service.” c 


14-530. Definitions. In this act, unless the context otherwise re- 
quires: 


(a) “Rural area” as applied to all corporations organized under the 
provisions of paragraph (a) of section 14-502, Revised Codes of Montana, 
1947, as amended by section 2 of this act, means any area not included 
within the boundaries of any incorporated or unincorporated city, town, 
village or borough having a population in excess of thirty-five hundred 
(3500) persons at the time of the passage and approval of chapter 172, 
Session Laws of Montana, 1939, or subsequent thereto; “rural area” as 
applied to all corporations organized under the provisions of paragraph 
(b) of section 14-502, Revised Codes of Montana, 1947, as amended by 
section 2 of this act, means any area not included within the boundaries 
of any incorporated or unincorporated city or town having a population 
in excess of fifteen hundred (1500) persons. 

(b) “Person” includes any natural person, firm, association, corpora- 
tion, business trust, partnership, federal agency, state or political sub- 
division or agency thereof or any body politic; and 

(c) “Member” means each incorporator of a cooperative and each 
person admitted to and retaining membership therein, and shall include 
a husband and wife admitted to joint membership. 


History: En. Sec. 30, Ch. 172, L. 1939; and approval of chapter 172, Session Laws 
amd. Sec. 1, Ch. 151, L. 1949; amd. Sec. of Montana, 1939, or subsequent thereto.” 
9, Ch. 80, L. 1957. : 

Repealing Clause 

Amendment Section 10 of Ch. 80, Laws 1957 re- 

The 1957 amendment made substantial pealed all acts and parts of acts in con- 
changes in subd. (a). Prior to this amend- __ flict therewith. 
ment it read “(a) ‘Rural area’ means any ; 
area not included within the boundaries Effective Date 
of any incorporated or unincorporated Section 11 of Ch. 80, Laws 1957 pro- 
city, town, village or borough having a vided the act should be in effect from 
population in excess of thirty-five hundred and after its passage and approval. Ap- 
(3500) persons at the time of the passage proved March 2, 1957. 


14 


TITLE 15—CORPORATIONS 


CHAPTER 11—DISSOLUTION OF CORPORATIONS BY QUO WARRANTO 
—BY DECREE OF COURT—BY ACT OF DIRECTORS 
AND BY OTHER METHODS 


15-1102. (6011) Winding up the affairs of and disposing of property, etc. 


Suits by Stockholders ration’s title upon the expiration of the 

Individuals cannot maintain an action corporate life. Malcom v. Stondall Land 
for a corporation on the theory that they & Investment Co., 129 M 142, 284 P 2d 
are the possible successors to the corpo- 258, 261. 
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TITLE 16—COUNTIES 


Chapter 9. County commissioners—organization—meetings—compensation, 16-910, 

16-912. 

10. General powers and duties of county commissioners, 16-1008A, 16-1009, 
16-1015, 16-1030. 

11. Special powers and duties of county commissioners, 16-1180, 16-1181. 

12. County printing—commissioners to contract for, 16-1203 to 16-1205, 
16-1208, 16-1210, 16-1212 to 16-1214, 16-1217, 16-1219. 

16. Rural improvement districts, 16-1620, 16-1629, 16-1633 to 16-1638. 

18. Claims against counties, county warrants, 16-1802. 

20. County finance—bonds and warrants, 16-2026, 16-2033. 

24. County officers—qualifications—general provisions, 16-2414, 16-2428 to 


16-2431. 

26. ee as to warrants and other county finances, 
16-2618. 

27. Sheriff, 16-2723. 

29. County clerk, 16-2903. 

36. Constable and justices of the peace, 16-3605. 

44. Metropolitan sanitary and/or storm sewer systems, 16-4401 to 16-4413. 

45. County water districts, 16-4501 to 16-4534. 

46. Dog licensing, 16-4601 to 16-4615. 


CHAPTER 8—GENERAL POWERS AND LIMITATIONS UPON COUNTIES 


16-804. (4444) Enumeration of powers. 


Tax Sales and convey real estate acquired through 
Board of county commissioners has’ tax deeds. Flom v. Unknown Heirs of 
the power and the authority to dispose of Conrad, 132 M 574, 319 P 2d 499, 502. 


CHAPTER 9—COUNTY COMMISSIONERS—ORGANIZATION— 
MEETINGS—COMPENSATION 


Section 16-910. Regular meetings—extra sessions. 
16-912. Compensation of members of board. 


16-910. (4462) Regular meetings—extra sessions. The board of county 
commissioners, except as may be otherwise required of them, may meet at 
the county seat of their respective counties on the first and third Mondays 
of each and every month of the year, except when meeting as the county 
board of equalization as provided by law, for the purpose of allowing bills 
and attending to any other business that may regularly come before them, 
and may sit not exceeding three days at each session, except the December 
session, as which time they may sit not exceeding eight days. But the 
board may at any time, by giving at least two days’ posted public notice, 
hold an extra session of not over two days’ duration; provided, that the 
limitations at to the time of sessions of the board of county commissioners 
contained in this section shall not apply to counties of the first, second, 
third or fourth classes. 

History: Ap. p. Sec. 380, 5th Div. Rev. 1, Ch. 148, L. 1915; re-en. Sec. 4462, R. C. 
Stat. 1879; amd. Sec. 785, 5th Div. Comp. M. 1921; amd. Sec. 1, Ch. 35, L. 1929; 


Stat. 1887; amd. Sec. 4220, Pol..C. 1895; amd. Sec. 1, Ch. 132, L. 1959. Cal. Pol. 
re-en. Sec. 2891, Rev. C. 1907; amd. Sec. C. Sec. 4032. 
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POWERS—DUTIES 


Amendment 


The 1959 amendment added the provi- 
sion for meeting on the third Monday 
in each month and added the words “ex- 
cept when meeting as the county board 
of equalization as provided by law.” 


16-912. (4464) 


OF COUNTY COMMISSIONERS 


16-1008A 


Repealing Clause 


Section "2 of Che lsz, “Laws?'1959> re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Compensation of members of board. Each member 


of the board of county commissioners in counties of the first, second, third, 
and fourth class, shall receive an annual salary as hereinafter set forth: 


First class 
Second class 
Third class 
Fourth class 


$5,000.00 
$4,900.00 
$4,800.00 
$4,700.00 


Each member of the board of county commissioners in all other coun- 


ties is entitled to fifteen dollars ($15.00) per day for each day’s attendance 
on the sessions of the board, and seven cents (7%) per mile for the distance 
necessarily traveled in going to and returning from the county seat and 
his place of residence each day that such trip is actually made, and while 
engaged in the performance of his official duties, and no other compensa- 
tion must be allowed. 


History: En. Sec. 347, 5th Div. Rev. 
Stat. 1879; amd. Sec. 755, 5th Div. Comp. 
Stat. 1887; amd. Sec. 4222, Pol. C. 1895; 
re-en. Sec. 2893, Rev. C. 1907; re-en. Sec. 
4464, R. C. M. 1921; amd. Sec. 1, Ch. 176, 
L. 1939; amd. Sec. 1, Ch. 4, L. 1949; amd. 
Sec. 1, Ch. 100, L. 1951; amd. Sec. 1, Ch. 


fourth, in the second paragraph inserted 
the words “in all other counties” and 
substituted “fifteen dollars ($15.00)” for 
“twelve dollars ($12.00).” 


Repealing Clause 
Section 2 of Ch. 238, Laws 1957 re- 


82, L. 1955; amd. Sec. 1, Ch. 238, L. 1957. 


Amendment 


The 1957 amendment added the first 
paragraph with classifications first through 


pealed all acts and parts of acts in con- 
flict therewith. 


CHAPTER 10—GENERAL POWERS AND DUTIES OF COUNTY 
COMMISSIONERS 


Section 16-1008A. Erection and management of county buildings and other improve- 
ments. 
16-1009. Sale of property. 
16-1015. Taxation. 


16-1030. Lease of county property. 


16-1008A. (4465.8) Erection and management of county buildings and 
other improvements. The board of county commissioners has jurisdic- 
tion and power under such limitations and restrictions as are prescribed 
by law: To cause to be erected, furnished and maintained a courthouse, 
jail, hospital, civic center, youth center, park buildings, museums, recre- 
ation centers, and any combination thereof, and such other public build- 
ings as may be necessary. 

The board of county commissioners shall have the power in their 
discretion to create a commission for the management of such civic center, 
youth center, park buildings, museums, county parks, recreation centers, 
hospitals, or any combination of two (2) or more thereof. Such commis- 
sion shall be composed of the senior district court judge of the county, 
chairman of the board of county commissioners, the chairman of the school 
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16-1009 COUNTIES 

board for the district in which any of the above-named buildings are situ- 
ated, and the mayor of the city in such district, and five (5) lay members 
to be appointed by the senior district court judge, the chairman of the board 
of county commissioners, the chairman of the school board for the district 
in which any of the above-named buildings are situated, and the mayor 
of the city in such district, and their terms of office shall be respectively 
one (1) for one (1), two (2) for two (2), and two (2) for three (3) years, 
and on the expiration of such terms of one (1), two (2) and three (3) 
years, their successors shall hold for three (3) years each, and all of the 
above persons shall serve without compensation. In cases where a com- 
mission has been appointed, the commission together with the board of 
county commissioners shall have the power to employ a manager. 

A county hospital so erected and furnished may be used for the hos- 
pitalization of the indigent sick of the county. Any county hospital which 
has heretofore been, or which may hereafter be, erected and furnished 
under the provisions of this act may also be used for the hospitalization of 
the nonindigent sick, provided said nonindigent sick pay a reasonable fee 
for such hospitalization, and provided further that, except in cases of 
emergency, there are no indigent sick needing hospitalization who would 
be deprived of hospitalization by reason of the use of said hospital facili- 
ties by nonindigents. The board of county commissioners of any county 
of this state which now has, or may hereafter acquire, title to a site and 
building, or buildings, suitable for county hospital purposes, shall have 
jurisdiction and power under such limitations and restrictions as are 
prescribed by law to furnish and equip such building, or buildings, for 
hospital purposes in accordance with and as provided by the provisions 
of this act. 


History: En. Subd. 9, Sec. 1, Ch. 100, 
L. 1931; amd. Sec. 1, Ch. 56, L. 1947; 
amd. Secs, 1, 2, Ch. 238, L. 1947; amd. 
Secs. 1, 2, Ch. 5, L. 1949; amd. Sec. 1, 
Ch. 76, L. 1957; amd. Sec. 1, Ch. 150, 
L. 1959. See history of Sec. 16-1001. 


Amendments 

The 1957 amendment in the third para- 
graph deleted the words “and which has 
been, or may be, leased, as provided by 
section 16-1032,” which appeared in the 


the words “provisions of this act” and 
also deleted a former last paragraph 
which read “Nothing herein contained 
shall be construed as amending or re- 
pealing sections 16-1163 to 16-1165.” 

The 1959 amendment in the first sen- 
tence of the second paragraph, inserted 
the words “county parks.” 


Repealing Clause 


Section 2 of Ch. 76, Laws 1957 repealed 
all acts and parts of acts in conflict there- 


second sentence immediately following with. 


16-1009. (4465.9) Sale of property. (1) The board of county com- 
missioners of the several counties in this state shall have the power to 
sell any property, real or personal, however acquired, belonging to the 
county, and which is not necessary to the conduct of the county’s business 
or the preservation of its property. If the property, real or personal, 
sought to be sold, is reasonably of a value in excess of one hundred 
($100.00) dollars, the sale shall be at public auction at the courthouse door 
after previous notice given by publication in a newspaper published in 
said county, notice to be published once a week for four successive weeks 
and posted in five (5) public places in the county. The sale shall be for 
cash, or on such terms as the board of county commissioners may ap- 
prove, provided at least twenty per cent (20%) of the purchase price shall 
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POWERS—DUTIES OF COUNTY COMMISSIONERS 16-1009 


be paid in cash. In all sales of property of a value in excess of one hun- 
dred ($100.00) dollars, there must before any sale be an appraisal thereof 
by the board and at a price representing a fair market value of such prop- 
erty, and such appraised value shall be stated in the notice of sale, pro- 
vided, that whenever a county purchases equipment, as provided in 
section 16-1803, Revised Codes of Montana, 1947, county equipment which 
is not necessary to the conduct of the county business may be traded in 
as part of the purchase price after appraisal as herein provided, or may be 
sold at public auction as herein provided, in the discretion of the board 
of county commissioners. 


(2) The board of county commissioners shall have the power to sell 
any property, real or personal, however acquired, belonging to the county 
and which is not necessary to the conduct of the county’s business or the 
preservation of its property, to the school district directly for its appraised. 
value which shall represent a fair market value of such property without. 
the necessity of a public auction. If the property to be sold to the school 
district is reasonably of a value in excess of one hundred ($100.00) dol- 
lars, notice of the sale shall be given by publication in a newspaper in 
said county, notice to be published once a week for four (4) successive 
weeks and posted in five (5) public places in the county. 


(3) Any taxpayer who may believe that such appraised value is less 
than the actual value of the property, may at any time before the day 
fixed for the sale of such property, file with the board of county commis- 
sioners written objections to such appraised value. When any such ob- 
jection is filed it vacates the sale and the board of county commissioners 
must at once apply to the judge of the district court to have such property 
re-appraised. Upon such application the district judge shall appoint for 
such purpose three (3) disinterested persons whose appraisal must be 
made and filed with the county clerk and recorder, which new appraisal or 
re-appraisal shall be used in the next sale of such property. Such ap- 
praisers, when appointed by the district judge, and after filing their 
appraisal report with the county clerk and recorder, shall be allowed five 
dollars ($5.00) per day for each day necessarily employed in making 
such appraisal, and their necessary and actual expenses. No sale shall be 
made at public auction or to any school district without public auction of 
any property unless it has been appraised within three (3) months prior 
to the date of the sale, and no such sale shall be made for less than ninety 
per cent (90%) of the appraised value. 

(4) If no bid or offer is made for any property offered for sale at 
public auction, after appraisal and notice given, as provided herein, the 
board of county commissioners may, at any time thereafter, sell such 
property at private sale, and may on such private sale accept as the pur- 
chase price therefor an amount not less than ninety per cent (90%) of 
the appraised value thereof. All deferred payments on the purchase price 
of any property sold, shall bear interest at the rate of six per cent (6%) 
per annum, payable annually and may be extended over a period of not 
more than five (5) years. If the property to be sold is reasonably of a 
value of less than one hundred dollars ($100.00), sale thereof may be had 
at either public or private sale, as in the discretion of the board of county 
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16-1015 COUNTIES 


commissioners, may appear to be to the best interests of the county. If 
it be at public sale, notice shall be given by posting in five (5) public 
places in the county at least five (5) days before the date of sale. No 
title to any property sold under the provisions hereof, shall pass from 
the county until the purchaser, or his assigns, shall have paid the full 
amount of the purchase price therefor, into the county treasury for the 
use and benefit of the county. 


(5) Provided, however, if within one (1) year no immediate sale be 
had of real estate attempted to be sold under the provisions of this section, 
the board of county commissioners may make trades or exchanges of such 
real estate owned by the county for any other lands or real estate of equal 
value located within the same county. 


(6) The funds derived from the sale in the discretion of the board 
of county commissioners may be credited to a construction reserve ac- 
count and thereafter used for capital outlay for present or future construc- 
tion of or an addition to a courthouse, or county jail or county hospital. 

History: En. Subd. 10, Sec. 1, Ch. 100, Effective Date 


L. 1931; amd. Sec. 1, Ch. 30, L. 1953; Sectibn’3 of Ch! 110)"Laweul097 eee 
amd. Sec. 1, Ch. 110, L. 1957. See history vided the act should be in effect from 
of Sec. 16-1001. and after its passage and approval. Ap- 
Amendment proved March 5, 1957. 
The 1957 amendment inserted new Tax Sales 
subds. (2) and (6) and renumbered for- Board of county commissioners has the 


mer subds. (2) to (4) as (3) to (5) and power and the authority to dispose of 
in the last sentence of subd. (3) inserted and convey real estate acquired through 
the words , OF to any school district’ tax deeds. Flom v. Unknown Heirs of 
without public auction.” Conrad, 132 M 574, 319 P 2d 499, 502. 


Repealing Clause 

Section 2 of Ch. 110, Laws 1957 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


16-1015. (4465.12) Taxation. The board of county commissioners has 
jurisdiction and power under such limitations and reservations as are pre- 
scribed by law: To levy such tax annually on the taxable property of the 
county, for county purposes as may be necessary to defray the current 
expenses thereof, including the salaries otherwise unprovided for, not 
exceeding sixteen (16) mills, except as hereinafter provided, on each dollar 
of the taxable valuation for any one (1) year to levy such taxes as are 
required to be levied by special or local statutes. Provided, however, that 
on and after July 1, 1959, and extending to June 30th, 1961, the board of 
county commissioners is authorized in its discretion to levy an additional 
four (4) mills on each dollar of the taxable valuation for any one (1) 
year, provided, however, after that period of time the levy of sixteen 
(16) mills shall still be in effect. 

History: En. Subd. 13, Sec. 1, Ch. 100, Amendments 


L. 1931; amd. Sec. 1, Ch. 114, L. 1949; The 1957 amendment substituted “Jul 
by 
amd. Sec. 1, Ch. 169, L. 1951; amd. Sec. 1, 1957” for “July 1, 1955” and “June 


1, Ch. 185, L. 1953; amd. Sec. 1, Ch. 69, 30th, 1959” for “June 30th, 1957.” 


L. 1955; amd. Sec. 1, Ch. 48, L. 1957; The 1959 amendment inserted the 
amd. Sec. 1, Ch. 212, L. 1959. See history words “except as hereinafter provided”: 
of Sec. 16-1001. substituted “July 1, 1959” and “June 30th, 


1961” for “July 1, 1957” and “June 30th, 
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SPECIAL POWERS OF COUNTY COMMISSIONERS 16-1126 


1959” respectively; substituted ‘“‘an addi- Repealing Clauses 

tional four (4) mills” for ‘not to exceed Section 2 of Ch. 48, Laws 1957 and 

twenty (20) mills” and added the last Sec. 2 of Ch. 212, Laws 1959 repealed all 

proviso in this section. acts and parts of acts in conflict there- 
with. 


16-1030. (4465.27) Lease of county property. The board of county 
commissioners has jurisdiction and power under such limitations and re- 
strictions as are prescribed by law: To lease and demise county property, 
however acquired, which is not necessary to the conduct of the county’s 
business or the preservation of county property and for which immediate 
sale cannot be had. Such leases shall be in such manner and for such 
purposes as, in the judgment of the board, shall seem best suited to ad- 
vance the public benefit and welfare, and all revenue derived therefrom, 
except as otherwise provided, shall be paid into the county treasury. On 
the tenth day of January and the tenth day of July in each year the 
county treasurers shall distribute such revenues to the several county and 
trust and agency funds on the basis of the tax levy for the preceding 
calendar year. All such property must be leased subject to sale by the 
board, and no lease shall be for a period to exceed ten (10) years, save 
and except as to deposits of coal only or coal and the surface above the 
same, owned by any county or to which any county has heretofore or 
may hereafter acquire title by tax title, tax deed or otherwise, which 
lease or leases may be for a period of ten years and to run and continue 
as long thereafter as coal is being mined and extracted from the leased 
property in commercial quantities and that as to all such deposits of coal 
only or coal and surface the provisions of section 2208.1 and 2235 of the 
Revised Codes of the state of Montana, A. D. 1935 and all other provi- 
sions of the laws of Montana relating to the sale by the county commis- 
sioners of a county of property owned by the county or acquired by tax 
title or otherwise shall be suspended during the time any such lease or 
leases of coal only or coal and surface made hereunder shall be in force 
and effect. 

History: En. Subd. 28, Sec. 1, Ch. 100, Amendment 


L. 1931; °amd.- Sec. 1, Ch. 152, L. 1937; The 1959 amendment increased the 

amd. Sec. 1, Ch. 11, L. 1959. See history »aximum period of leases, other than 

of Sec. 16-1001. coal leases, from 3 years to 10 years. 
Compiler’s Note Repealing Clause 


Sections 2208.1 and 2235, referred to Section 2 of Ch. 11, Laws 1959 repealed 
in this section, were repealed by Sec. 10, all acts or parts of acts in conflict there- 
Ch. 171, Laws 1941. earth 


CHAPTER 11—SPECIAL POWERS AND DUTIES OF COUNTY 
COMMISSIONERS 


Section 16-1180. Minimum standards for electrical equipment installation—permits. 
16-1181. When act not applicable—specific exclusions. 


16-1126. (4486) Special counsel—acting county attorney. 


Presumption of Regular Appointment der this section, the court will indulge 

On appeal from a conviction for assault the presumption that the appointment was 
which was prosecuted by a special prose- regularly made in the absence of a show- 
cutor where the record does not show ing to the contrary. State v. Cockrell, 
whether any appointment was made un- 131 M 254, 309 P 2d 316, 319. 
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16-1180 COUNTIES 


16-1180. Minimum standards for electrical equipment installation— 
permits. The board of county commissioners of counties are hereby au- 
thorized, in their discretion: ) 

(a) To establish by resolution suitable minimum standards for the 
installation of all electrical equipment, which standards, so far as practi- 
cable, shall conform to the National Board of Fire Underwriters Electrical 
Code, or the Rural Electrical Association wiring standards. 

(b) To provide for the issuance of permits as a prerequisite to the 
erection, construction, reconstruction, alteration, or enlargement of any 
new or existing installation and for the inspection of such installation, and 
to establish and collect reasonable fees therefore, which fees shall be in 
such amount as to cover the costs of such permit and inspection. The 
fees so collected are to go to the general fund of the county. 


History: En. Sec. 1, Ch. 49, L. 1957. electrical equipment; providing for issu- 
; ance of permits for such installation; pro- 
Title of Act viding for the inspection of same; and 


An act authorizing counties to establish providing for exclusions herefrom; and 
minimum standards for the installation of providing for a repealing clause. 


16-1181. When act not applicable—specific exclusions. This act shall 
not apply when there is in effect supervised inspection according to the 
Electrical Code of the National Board of Fire Underwriters or the Rural 
Electrical Association wiring standards and there is hereby specifically 
excluded herefrom, the following installations or use of any electrical 
equipment: 

(a) Installations or use in mines, mills or smelters, oil refineries, ships 
and railway cars, or to automotive equipment. 


(b) Installations or use by electricity supply companies or communi- 
cation agencies in the generation, transmission or distribution of electricity 
or for the operation of signals or the transmission of intelligence, or to 
television or radio installations; and 


(c) Installations or use by a railway utility in the exercise of its func- 
tions as a utility. 


(d) Any farm or ranch structure or building situated on a tract of 
land in excess of five (5) acres. 


This act shall not be construed to prohibit the installation of the elec- 
trical equipment by the owner of the property. 
History: En. Sec. 2, Ch. 49, L. 1957. Repealing Clause 
Section 3 of Ch. 49, Laws 1957 repealed 


all acts and parts of acts in conflict there- 
with. 


CHAPTER 12—COUNTY PRINTING—COMMISSIONERS TO 
CONTRACT FOR 


Section 16-1203. Envelopes. 
16-1204. Letterheads, 
16-1205. Legal blanks. 
16-1208. Tax receipts in quintuple and more or less copies. 
16-1210. Imprinting corner cards on government stamped envelopes and 
printing post cards, stock furnished. 
16-1212. Special ruled and printed forms. 
16-1213. Bound books. 
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PRINTING—-COMMISSIONERS TO CONTRACT FOR 


16-1214. Size 18 x 11% record books only. 


16-1217. Stock forms without county name. 


16-1219. Bids, how made—other prices. 


16-1205 


16-1203. Envelopes. 

Add’l. 
500 1000 1000 
White Wove 634-24 Grade 400______ $ 9.45 $13.50 4 Ae 
684-28 Grade 450... 9.75 14.10 8.40 
L034 sarade. COO Leds) 0. ae 10.70 16.05 10.35 
10-28 Grade 700__ E Rs Fe) 174335 11.60 
White Bond 634-20 Grade 400______ 9.45 13.50 7.75 
10-20 Grade 600 10.70 16.05 10.35 

Manila or Kraft 
634-20 Grade 400 8.80 12.20 6.80 
10-28 Grade 700__ OO 14.75 9.40 
12-26 Grade. 1000.6 ¢ A So JR BS) L735 11.95 

History: En. Sec. 3, Ch. 118, L. 1937; Amendment 


amd. Sec. 1, Ch. 250, L. 1947; amd. Sec. 
1, Ch. 127, L. 1949; re-en. Sec. 1, Ch. 138, 
L. 1951; amd. Sec. 1, Ch. 200, L. 1957. 


16-1204. Letterheads. 


| 250 
814 x 7-16 or 20, Grade 35_____ $10.25 
814 x 7-16 or 20, Grade 60_____ 10.75 
814 x 11-16 or 20, Grade 35____ 11.25 
814 x 11-16 or 20, Grade 60_-— 12.50 


History: En. Sec. 4, Ch. 118, L. 1937; 
amd. Sec. 2, Ch. 250, L. 1947; amd. Sec. 1, 
Ch. 127, L. 1949; re-en. Sec. 1, Ch. 138, L. 
1951; amd. Sec. 2, Ch. 200, L. 1957. 


16-1205. Legal blanks. 

250 
7x84, printed one side_______ $11.00 
7x 8%, printed two sides_____- 17.00 
814 x 14, printed one side______ 16.40 
812 x 14, printed two sides_____ 22.90 
814 x 28, printed one side______ 33.30 
84 x 28, printed two sides_____ 44.40 


History: En. Sec. 5, Ch. 118, L. 1937; 
amd. Sec. 1, Ch. 127, L. 1949; re-en. Sec. 
1, Ch. 138, L. 1951; amd. Sec. 3, Ch. 200, 
L. 1957. 
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and price listings. 
amendment see parent volume. 


listings. 
see parent volume. 


The 1957 amendment raised all grades 
and price listings. For section prior to 
amendment see parent volume. 


Add’l. 

500 1000 1000 

$12.05 $15.10 $ 6.25 

PQ 17.15 8.15 

13:15 16.95 7 AO 

14.75 20.20 10.00 
Amendment 


The 1957 amendment raised all grades 
For section prior to 


Add’. 
500 1000 1000 
$12.95 $16.20 $ 8.55 
19.30 23.10 9.10 
19.15 24.10 10.00 
26.05 31.60 hea Pag 
38.20 47.60 18.75 
49.60 59.20 22:20 
Amendment 


The 1957 amendment raised the price 
For section prior to amendment 


16-1208 COUNTIES 


16-1208. Tax receipts in quintuple and more or less copies. Perfo- 
rated, gathered, numbered, different color paper for each sheet, bound in 
books of 50 sets each complete. 


500 or Add’l. 
Less 1000 2000 3000 1000 
Sizemoraix hhc ee $57.65 $85.20 $141.75 $194.25 $55.10 
If additional sheet, 
ACG pene eae th 4.15 705 13.05 18.55 5.50 
Add for extra color___ 3.40 7.65 10.00 13.40 3.40 
If statement printed on 
other side add__ 5.05 9.65 13.05 16.50 3.40 
Size 914 x 11% or 
Sie lame eh 67.20 98.00 160.10 221.60 61.60 
If additional sheet add 5.50 8.90 14.40 20.60 6.55 
Add for extra color___ 4.15 FIL 10.65 14.05 3.40 
If statement printed on 
other side add__ 6.90 10.35 13:75 17:15 3.40 
Size 10384, x 1634 
Obl lext 7a ee 87.90 125.45 202.60 277.90 75.30 
If additional sheet add 7.20 11.60 18.15 27.25 8.15 
Add for extra color___ 4.85 7.90 135 1420 A415 
If statement printed on 
backsaddaers os 7.60 11.00 13.85 17.85 ATS 


To ascertain price on more than five (5) copies (quintuple) add for 
each additional sheet: for less than five (5) copies, deduct for each sheet 
at rate set forth above for sizes specified. 


History: En. Sec. 8, Ch. 118, L. 1937; Amendment 
amd. Sec. 5, Ch. 250, L. 1947; amd. Sec. The 1957 amendment raised all price 
1, Ch, 127, L. 1949; re-en. Sec. 1, Ch. 138, listings. For section prior to amendment 


16-1210. Imprinting corner cards on government stamped envelopes 
and printing post cards, stock furnished. 


Add’l. 
500 1000 2000 3000 1000 
Envelopes) 20 202). $ 6.85 Sacroe S125 $14.10 $ 3.85 
Post Cards, 1 side 
printed ta oe 7.65 9.55 13.45 17.35 3:75 
Both sides printed____ 13.25 17.30 24.70 32.10 7.25 
History: En Sec. 10, Ch. 118, L. 1937; Amendment 


amd. Sec. 1, Ch. 127, L. 1949; re-en. Sec. The 1957 amendment raised all price 
1, Ch. 138, L. 1951; amd. Sec. 5, Ch. 200, listings. For section prior to amendment 
L. 1957. see parent volume. 


16-1212. Special ruled and printed forms. Prices apply to both sides 
ruled different with deductions for ruling and printing the same both sides 
or rule and printed one side only. Prices include punching for loose leaf 


24 


PRINTING—-COMMISSIONERS TO CONTRACT FOR 16-1212 


holders with rings or posts and green edging of sheets. Numbering of 
guide lines printed along binding edge of sheet, add one dollar and fifty 
cents ($1.50) for each guide line. 


81%2x1l1 TOTAL OF 8 UNIT COLUMNS, BOTH SIDES 


Extra Unit Columns 85 cents each 


Add’. 
. 250 500 1000 1000 
Grade,oU-257oubye 2 $ 37.35 $ 44.05 Saco! $ 19.40 
Srrarde 0-32) Stibste oo: SaLtL 37.65 44.75 57.10 pees, 
fradewl l.90, 51D. seo. oe: 40.45 50.45 68.35 33.85 
Deduct if both sides alike_____ 6.05 5.95 5.80 30 
Deduct if printed and ruled, 
beside -onky seo oes 3 | 9.35 10.30 L210 3.00 


8% x14 TOTAL OF 10 UNIT COLUMNS, BOTH SIDES 
Extra Unit Columns 85 cents each 


Add’l. 

| 250 500 1000 1000 

yradesOU-2ONSUb le See $ 43.45 $ 50.75 $ 63.95 $ 24.00 

irade.00-32¢ Sabra oe 43.90 Siege 65.60 25.80 

Grades 0-50 Subs. sa 47.40 58.80 79.85 40.10 
Deduct if both sides ruled and 

Drintedealike 7.20 7" oes 8.80 8.70 8.50 30 

Deduct if ruled and printed, 
Pestles pir ly dees Sooke iS 11.20 12.10 13.90 3.30 


ON RAN7e OTA OR 2 TNT «COLUMNS. BOLT SEDES 


Extra Unit Columns 85 cents each 


Add’. 

250 500 1000 1000 

Grade 60-28 Sub. 2.5 => 2430. $ 48.30 $ 57.20 $ 73.30 $ 31.70 

Oy eek Lad SUAS AR Ob | oi ea aed ee aD 48.95 58.35 75.70 3145 

Graded 10-86 cSt bei en So: 54.10 68.35 95.40 53.05 
Deduct if both sides ruled and 

Pinteimalike: wits h 8.80 8.70 8.50 .30 

Deduct if ruled and printed, 
USide.Onlye 5 eee L1s2y 12.10 13.90 S235 


91%4x 12 TOTAL OF 8 UNIT COLUMNS, BOTH SIDES 
Extra Unit Columns 85 cents each 


Add’l. 

250 500 1000 1000 

Grade-60-28 Subl 2 0 2At ao $ 39.30 $ 46.60 $ 59.80 $ 23.40 

(Gtadeno0-32 Sup woe 39.65 47.45 61.50 25.00 

Gradeui10-36 Subiico fay 43.15 54.35 75125 38.90 
Deduct if both sides ruled and 

printedsalike 2.) ees 27 6.65 6.55 6.40 30 

Deduct if ruled and printed, 
1 side only ____- VAS em. oie 9.70 10.60 12.40 3.00 


16-1212 COUNTIES 


944x24 TOTAL OF 16 UNIT COLUMNS, BOTH SIDES 
Extra Unit Columns 85 cents each 


Add’. 
250 500 1000 1000 
GradeyO0-25 soba Gee oe uc $ 66.00 $ 77.75 $100.75 $ 41.70 
(srade.GU-o2 0D, oe 66.85 79.50 102.70 45.05 
(rades 10-36 SUD et es 73.80 93.25 130.20 72.60 
Deduct if both sides ruled and 
printed falike: 2. 52% oe 13.70 13.45 13.20 30 
Deduct if ruled and printed, 
deSIUCHOIMY? 2nd 8k. 16.70 17.90 20.30 6.70 


10% x16 TOTAL OF 12 UNIT COLUMNS, BOTH SIDES 
Extra Unit Columns 85 cents each 


Add’l. 

250 500 1000 1000 

(rrade.00528 'Subyo. $ 53.40 $ 63.25 $ 81.10 $ 33.20 

(stage UOU-O4 WOUIDe on 54.15 64.40 83.60 35,72 

rage 10:30 5b. 2 es 59.30 74.60 103.80 52.25 
Deduct if both sides ruled and 

Drintedr aires sc 205 yoy 10.60 10.50 10.30 .60 

Deduct if ruled and printed, 
PSIG Ot iy gee aut bao 13.00 14.20 16.40 3.30 


11x 14°-TOTAL ‘OF 10 UNIT COLUMNS, BOTH SIDES 
Extra Unit Columns 85 cents each 


Add’l. 

250 500 1000 1000 

feradey 00-28 (Sub, cas. Wea a $ 46.40 $55.35 $ 71.40 $25 LOU 

Sade -O0-32 SUD. ee oe eee 57.05 56.55 73.90 33.90 

Crmne 110-36. ob, ne hie te mya el 66.50 93.55 53.00 
Deduct if both sides ruled and 

printed: alike eee 8.20 8.10 7.20 30 

Deduct if ruled and printed, 
Lside. Only cies ees: 9.70 10.60 12.40 S00 


ld xtl7 "TOTAL OF AZ(UNIT COLUMNS, BOTH SIDES 
Extra Unit Columns 85 cents each 


Add’l. 

250 500 1000 1000 

Grade 00:28. Subiia.2 sol va $ 56.05 $ 66.00 $ 84.90 $ 31.10 

GradeO0-32 Subieiss. = Bete 56.80 67.40 87.75 38.20 

Gradewl10-36 Sub? 22-2282 62.30 78.60 110:20 ~ 60.60 
Deduct if both sides ruled and 

printed (alike!) 7 fag 11.30 LoL 11.00 .60 

Deduct if ruled and printed, 
I side only at 13.70 14.90 17.00 3.65 


PRINTING—COMMISSIONERS TO CONTRACT FOR 16-1212 


11%x24% TOTAL OF 16 UNIT COLUMNS, BOTH SIDES 
Extra Unit Columns 85 cents each 


Add’l. 

250 500 1000 1000 

(Grader 60°28 Sib) > es ee. $ 74.40 $ 88.00 $113.30 $ 46.40 

rane, 00-32 “Subh'. 2 ag es Tha ms 90.10 117.50 50.55 

Gradeal10-36:.sub, —-- 22.422. 83.95 107.00 151.20 84.25 
Deduct.if both sides ruled and 

printedeatike Sic. 2) 15.20 15.00 14.75 .60 

Deduct if ruled and printed, 
IOSIes Only, 2 ons Sr eek 17.90 19.40 21.85 3.65 


12x 9% TOTAL OF 8 UNIT COLUMNS, BOTH SIDES 
Extra Unit Columns 85 cents each 


Add’1. 

250 500 1000 1000 

Seaderoo-25 Subj) 22 eek ee $ 37.95 $ 45.25 $ 58.40 $ 23.50 

TR OUI OUD eet eek 38.30 46.10 60.15 25.20 

Grade. l10-36; sub) ees. 41555 53.00 73.90 38.95 
Deduct if both sides ruled and 

Printed paliké «se 6.40 6.30 6.20 .30 

Deduct if ruled and printed, 
iiside only cies wh my = 9.45 10.30 12.10 3.05 


12x19 TOTAL OF 14 UNIT COLUMNS, BOTH SIDES 
Extra Unit Columns 85 cents each 


Add’l. 

290): 3% 500 1000 1000 

Grade 60-28 Sub. 1x sas. $ 62.70 $ 74.55 $ 96.10 $ 39.90 

Gra det00-32 SUDy po eee 63.60 76.20 99.45 43.30 

Grade, 110-36,5ub; —-2-4-.-+- 70.50 89.95 127.00 70.80 
Deduct if both sides ruled and 

Printedmalike™ 2. ages 13.10 12.90 12.60 30 

Deduct if ruled and printed, 
side only, 52ers 16.10 17.30 19.70 SG 


12x23 TOTAL OF 16 UNIT COLUMNS, BOTH SIDES 
Extra Unit Columns 85 cents each 


Add’l. 

250 500 1000 1000 

Grade60-28 Subs p22) sap penn $ 73.45 $ 87.00 $112.00 $ 46.00 

Gerace. 00-32 Soils yo 74.60 89.20 116.25 50.20 

Graded 10-36. Sub. 22 ee a 83.05 97.40 149.65 83.60 
Deduct if both sides ruled and 

printedgalike 2. wg... 14.95 14.75 14.50 .60 

Deduct if ruled and printed, 
Tupide toni 22) epee 4 17.30 18.80 PANES 3.65 


16-1212 COUNTIES 


12x28: TOTAL OF 18:UNET COLUMNS? BOTH SiLDFS 
Extra Unit Columns 85 cents each 


Add’l. 
250 500 1000 1000 
GragesOu-cor bub. 2 ee $ 94.75 $113.50 $146.10 $ 60.60 
ACR OUL Oe eet ede oe a ee 96.00 116.00 151.20 65.90 
Stade mL LUGO" OULD. 22 sa ee 106.45 136.90 193.05 107.60 
Deduct if both sides ruled and 
Printed: alike: — ys ZorLU 22.90) 22.70 .60 
Deduct if ruled and printed, 
PASTE SOM Ve n= 2 2 ee 24.10 25.45 28.80 5.70 


14x17 TOTAL OF 12 UNIT COLUMNS, BOTH SIDES 
Extra Unit Columns 85 cents each 


Add’. 

250 500 1000 1000 

Gracevou-25 sib. $ 61.65 $ 72.30 $ 94.80 $ 40.05 

rages -o2couby.. jake & 62.40 74.90 98.30 43.65 

ede LOsO . OM 0. 3. 2 eee, 69.75 ote. 127.15 72.10 
Deduct if both sides ruled and 

Plintedsalike: ..- 2 ee 12.80 12.60 125 .30 

Deduct if ruled and printed, 
LRSICGHOM yoy era wate ne 14.65 16.10 18.50 RM }e: 


14x22 TOTAL OF 14 UNIT COLUMNS; BOTH SIDES 
Extra Unit Columns 85 cents each 


Add’l. 

250 500 1000 1000 

(srades 60228 (Sub. 4s te $ 77.50 $ 92.20 $119.95 $ 53:75 

aac -OU-O 2s ud ees 78.85 94.60 124.90 58.65 

rade ell0-30 (sub. ee 2 ecb 114.10 163.60 VEO 
Deduct if both sides ruled and 

printed aiikex 2 ares 18.00 17.90 17.65 .60 

Deduct if ruled and printed, 
iyside> Oty) 2 sere, 19.45 71-30 24.00 4.50 


14x 34 TOTAL OF 20 UNIT COLUMNS, BOTH SIDES 
Extra Unit Columns 85 cents each 


Add’. 

250 500 1000 1000 

(rade 700-28 Subse se ee S$111-75 $131.90 $170.35 $ 74.85 

tameder 00-32, Stub: ic4 eM 5 5 135.45 177.45 81.80 

Grades! 10-3645 1b es WAS 163.90 234.40 138.85 
Deduct if both sides ruled and 

printed” alike: =) were 26.70 26.50 26.30 60 

Deduct if ruled and printed, 
Weide ‘onlyere a. Uae 28.50 30.30 33.60 hae 


PRINTING—COMMISSIONERS TO CONTRACT FOR 16-1212 


ifs bi PODAL OFS! UNIT: COLUMNS, “BOG SIDES 
Extra Unit Columns 85 cents each 


Add’. 

250 500 1000 1000 

GradeloO78 StbOut Lule 5 25 $ 60.50 $ 79.30 $ 34.95 

Grade. 60-32. Sub.\2_—-: 5210 62.30 82.10 BLT 

Grades SOUpubi 3 Meee 57160: 73.45 104.55 60.20 
Deduct if both sides ruled and 

printedsralike = e.G 10.70 LO%55 10.40 30 

Deduct if ruled and printed, 
Dside (on ins ee > SE ~ 12.40 13.60 15.80 3.30 


17014 FOTALFORMOIUNIT | COLUMNS! (BOTH SIDES 
Extra Unit Columns 85 cents each 


Add’l. 

250 500 1000 1000 

Grade 60-28 Sub. ----.-2+_- $ 57.90 $ 69.40 $ 90.50 $ 39.70 

Grade 60-32 Sub. — em 58.70 71095 94.00 43.30 

Grade 110-36 Sub. __ z 65:90 84.85 122.85 71.70 
Deduct if both sides ruled and 

printed alike er 12.50 12.30 12.05 a0 

Deduct if ruled and printed, 
1 side only _ Webs 113570 14.90 17.30 wie 


17x22 TOTAL OF 14 UNIT COLUMNS, BOTH SIDES 
Extra Unit Columns 85 cents each 


Add’l. 

250 500 1000 1000 

Grade 60-28 Sub. ~~ BOPEIWS S190". 7H 97:80 $128,295 G28. 59.00 

Creates 00-02. Sttbie_ 2s ON 8 83.30 100.70 133.90 64.60 

Grade 110-36 Sub. ___ 94.60 25321 178.80 119.50 
Deduct if both sides ruled and 

printed#alike* 2.iba- 18.85 18.70 18.55 .60 

Deduct if ruled and printed, 
Psidesonlyy s) a) is 21.25 23:03 25.80 4.50 


17x28 TOTAL OF 18-UNIT COLUMNS, BOTH SIDES 
Extra Unit Columns 85 cents each 


Add’l. 

250 500 1000 1000 

Gracdee00-28 “Sap te 6 AME $102.00 $123.85 $162.85 $ 74.20 

Grade: 60-32 Subs-uJ <2. ein. 103165 127.40 169.95 81.15 

Grade 110-36¢S0b7 2. eo: 118105 155.85 226.90 138.20 
Deduct if both sides ruled and 

printedta nike ale. 24.30 24.10 23.90 .60 

Deduct if ruled and printed, 
IVsider ou We 2 0 UE 3 26.10 27.90 31.20 SWAs 
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16-1212 COUNTIES 


17x46 TOTAL OF 28 UNIT COLUMNS, BOTH SIDES 
Extra Unit Columns 85 cents each 


Add’l. 
250 500 1000 1000 
CradenOu-o Sub. 2 $161.90 $202.05 $269.40 $119.65 
(era 2 YON De: Se 164.65 207.85 277.70 131.05 
GradertlO-36eSubs ~- Se Ete” 188.80 254.25 371.40 224.05 
Deduct if both sides ruled and 
printed Malike 4c st 40.75 40.30 39.85 .90 
Deduct if ruled and printed, 
iecide Gnive = = ere 40.60 42.40 47 40 9.40 


18x11% TOTAL OF 8 UNIT COLUMNS, BOTH SIDES 
Extra Unit Columns 85 cents each 


Add’l. 
250 500 1000 1000 
Grade,60-28 Sitby)\2. eho $ 56.50 $ 67.70 $ 87.90 $ 37.45 
Gradeto0-d2 Subse... ia ee 52.30 69.25 91.05 40.60 
(rade! LO-SO tebe ee 68.00 81.75 115.95 65.40 
Deduct if both sides ruled and 
printedtaltice: <p es 11.60 11.40 11.05 30 
Deduct if ruled and printed, 
Li side onlye oS eee 14.00 15.50 17.30 335 


18x23 TOTAL OF 16 UNIT COLUMNS, BOTH SIDES 
Extra Unit Columns 85 cents each 


Add’. 

250 500 1000 1000 

Grade? 60-28. Subsite ess $ 94.45 $114.85 $150.90 $ 67.70 

Grade 60-32 Sub. -----.---- 95.90 118.00 157.30 73.85 

Gradefi 10-36c5ub)—_ 2 ape 108.45 142.90 207.10 123.85 
Deduct if both sides ruled and 

printed alike: = - gear _ 23.70 23.50 23.30 .60 

Deduct if ruled and printed, 
liside onlis ae 24.90 26.70 30.00 575 


18x46 TOTAL OF 32 UNIT COLUMNS, BOTH SIDES 
Extra Unit Columns 85 cents each 


Add’. 
250 500 1000 1000 
Gradey60-28 .Subiiie.. 2 eae $170.30 $209.10 $276.60 $127.95 
Gride760-32. Subal Ae eer 17350 215.30 289.90 140.70 
inde tO-3608ubk' eee 198.00 264.70 389.25 240.55 
Deduct if both sides ruled and 
printed talike, =<. Of boss 47.70 47.60 47.50 1.20 
Deduct if ruled and printed, 
L-sidéonly;, 2-2 Oe ae 46.70 48.80 55.50 10.75 


PRINTING—-COMMISSIONERS TO CONTRACT FOR 16-1212 


19x12 TOTAL OF 8 UNIT COLUMNS, BOTH SIDES 
Extra Unit Columns 85 cents each 


Add’l. 
250 500 1000 1000 
GrradesOu2G ioe got 46 yo $ 59.00 $ 70.70 $ 94.60 $ 39.90 
ESS 6 EVA SOTD 9 Seen Ge 59.85 72.40 95.55 43.30 
Pane LUO 3D. SUD asf 66.75 86.20 123.15 70.80 
Deduct if both sides ruled and 
printed alike). p24 11.90 11.70 11.35 30 
Deduct if ruled and printed, 
liside;only 2 et wt 14.60 16.10 17.90 3:05 


19x24 TOTAL OF 16 UNIT COLUMNS, BOTH SIDES 
Extra Unit Columns 85 cents each 


Add’1. 

250 500 1000 1000 

Grade O00-2ecoub, | Silex. 6k $ 99.60 $121.10 $159.45 $ 72.15 

trade 60532 "Sub, fei es 101.30 124.50 166.20 78.90 

Grade 110°36"Sub."225)t ott 115.10 152.00 221.20 133.65 
Deduct if both sides ruled and : 

printed alike-! iN B= 24.00 23.80 23.60 .60 

Deduct if ruled and printed, 
Ga Nay hae ae 25.50 27.30 30.60 J/o 


20x 14 TOTAL OF*10 UNIT’ COLUMNS; BOTH'SIDES 
Extra Unit Columns 85 cents each 


Add’. 

250 500 1000 1000 

Bra de O028 pO Dn oe! cs a $ 68.85 $ 82.40 $108.15 $ 48.00 

CTaGenOOso2 OU.) beset ok 69.85 ~ 84.50 bI2-35 Jase 

Mere el 10250 2 SUD. g. 31k ee 78.10 101.50 146.05 87.10 
Deduct if both sides ruled and 

DLnteCe ke Se ae 16.15 16.00 15.85 30 

Deduct if ruled and printed, 
ASC el GIN) Viteatie ce Peltier 16.40 17.00 19.70 4.55 
20x28 ‘TOTAL OF :18: COLUMNS, BOUH SIDES 
Extra Unit Columns 85 cents each 

Add’l. 

‘250 500 1000 1000 

Grade‘60-28 Sub. saocte 32s $114.85 $137.10 $180.70 $ 83.85 

Grage,O0.s2tSbin ger 2 ses 116.95 141.40 189.45 92.20 

Crade wld OF SO. ol Di cts ets = 133.90 175.05 256.45 159.55 
Deduct if both sides ruled and 

printedmalike 177.212 foe 26.10 0 2) Zo .60 

Deduct if ruled and printed, 
lusidentril yawn tesa 9 62/30 29.10 32.40 SA 


ol 


16-1218 COUNTIES 


History: En. Sec. 12, Ch. 118, L. 1937; Amendment 

amd. Sec. 8, Ch. 250, L. 1947; amd. Sec. 1, The 1957 amendment raised grade and 
Ch. 127, L. 1949; re-en. Sec. 1, Ch. 138, L. price listings. For section prior to amend- 
1951; amd. Sec. 6, Ch. 200, L. 1957. ment see parent volume. 

16-1213. Bound books. 

Bound books, ruled, printed and paged on 36 Sub. No. 1, 100% rag ledger. 
Patent back, flat opening. Complete, including lettering back or side title. 

The first dimension listed is the binding margin. When greater or 
intermediate lengths of sheets are furnished with a binding size as listed, 
the difference between two given lengths is added or subtracted in the cor- 
rect proportion to either of the given lengths to cover the length of sheet 
actually furnished. When an intermediate binding size is furnished, the 
next larger binding size shall be used. 


SIZE 10% x 16—7 UNIT COLUMNS TO PAGE 
Extra Unit Columns 85 cents each 


No. Pages 300 400 500 560 640 
34. Russia, Printed Head______ $ 82.55 $ 88.65 $ 95.05 $97.95 $104.40 
34 Russia, Printed Page______ 92.15 98.15 104.15 105.05 114.00 
Full4Russia; Printed Head: 2) « 95.30. 1101.35. 107.75 (191-60 aes 


Full Russia, Printed Pages £= 1104.95) 7{110.90) 117.45 jn 128307 eiZ68G 
Add for folio printed head $11.20 

Add for folio printed page $20.75 

Add for each printed guide line $1.95 

Add for index ruled $8.85 

Add for index through book $3.40 


SIZE 11%x18—8 UNIT COLUMNS TO PAGE 
Extra Unit Columns 85 cents each 


No. Pages 300 400 500 560 640 
34 Russia, Printed Head______ $ 89.95 $ 96.00 $102.65 $106.15 $112.20 
4% Russia, Printed .Page__.__ 1063.55. 107:/5 2 -114.252 117.85 See ee 


Full Russia,Prnted: Head, => 102,20, 7,108.15 “114.60. ° 118 45a 
Hull Russia; brinted Pages 22 113,89, o119.85 2) 126;20: 2 1307 See 
Add for folio printed head $11.70 

Add for folio printed page $23.35 

Add for each printed guide line $1.95 

Add for index ruled $8.85 

Add for index through book $3.55 


SIZE 12x19 OR 14x1/7—8 UNIT COLUMNS TO PAGE 
Extra Unit Columns 85 cents each 


No. Pages 300 400 500 560 640 
34 Russia, Printed Head_____- $ 92.35 $ 98.60 $105.15. $108.75 eSit4s 
34 Russia, Printed Page______ 105293; 911-80 © 118.30. 121-95 ee 


Fulf Russia, Printed’ Heads =_ 104.757" ‘119.10 © 117.65: °921:60 ale Aes 
Full Russia, Printed Page____. 117.90 124.15 © 130.80 134.80 140.40 
Add for folio printed head $12.15 

Add for folio printed page $25.35 

Add for each printed guide line $1.95 

Add for index ruled $8.85 | 

Add for index through book $3.55 
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SIZE 14x8%—5 UNIT COLUMNS TO PAGE 
Extra Unit Columns 85 cents each 


No. Pages 300 400 500 560 
34 Russia, Printed Head______ $ 75.65 $ 81.55 $ 8845 $ 91.70 
34 Russia, Printed Page______ 89.35 95.20 5) OZ 10Do1 105145 
Full Russia, Printed Head____ 85.55 91.30 98.1579 101.70 


Full Russia, Printed Page_-__ 101.90 105.05 111.85 115.45 
Add for folio printed head $8.60 

Add for folio printed page $22.75 

Add for each printed guide line $1.95 

Add for index ruled $8.85 

Add for index through book $3.40 


SIZE 14x 20—8 UNIT COLUMNS TO PAGE 


Extra Unit Columns 85 cents each 


No. Pages 300 400 500 560 
34 Russia, Printed Head______ $ 96.65 $103.10 $110.65 $113.90 
34 Russia, Printed Page______ 11.85%. \ 118.30. Si2a:G se 129710 


Pull?Russia,-P rinted* Head=]=111.15—* 117.45, bab24. 753 128:75 
Full Russia; Printed Page_-_. 126.25 132.60 © 139.95 143.85 
Add for folio printed head $12.60 

Add for folio printed page $27.95 

Add for each printed guide line $1.95 

Add for index ruled $9.35 

Add for index through book $3.55 


SIZE 16x 10%—5 UNIT COLUMNS TO PAGE 
Extra Unit Columns 85 cents each 


No. Pages 300 400 500 560 
34 Russia, Printed Head______ $ 89.10 $ 91.90 $100.65 $104.50 
34 Russia, Printed Page______ 99.40. .107.20 115.95 119.85 
Full Russia, Printed Head___- 96.70 104.45 113.15 118.45 


Malle kussiaePrinted sb age. 6.(111,95/119.65. - 91283595 nihS3_ 40 
Add for folio printed head $10.60 

Add for folio printed page $25.85 

Add for each printed guide line $1.95 

Add for index ruled $9.35 

Add for index through book $3.55 


SIZE 16x 21—8 UNIT COLUMNS TO PAGE 


Extra Unit Columns 85 cents each 


No. Pages 300 400 500 560 
waerissia we rinted ead G csc $113.10 $123.25 $134.30 $139.50 
34 Russia, Printed’ Page___-> 131.350) 884150 eben 0. 


Full Russia, Printed Head___.. 130.60 140.65 151.70 159.75 


Full Russia, Printed Page____ 148.85 158.85 169.90 177.95 


Add for folio printed head $13.20 
Add for folio printed page $31.45 
Add for each printed guide line $1.95 
Add for index ruled $9.80 

Add for index through book $3.75 


DO 


16-1213 


640 

$ 97.65 
B.15 
107.20 
127,50 


640 
$108.15 
127.60 
124.75 
139.95 


640 
$150.55 
168.80 
167.70 
185.95 


16-1213 COUNTIES 


SIZE 17x14 OR 19x12—6 UNIT COLUMNS TO PAGE 


Extra Unit Columns 85 cents each 


No. Pages 300 400 500 560 
34 Russia, Printed Head______ $ 91.95 $99.85 $108.80 $112.75 
34 Russia, Printed Page —- iv LIO2ZSEO118107 127.05) 4931905 


Full Russia, Printed Head____ 104.20 112.10 121.00 127.60 
Full Russia, Printed Page____ 122.45 123.85 139.30 145.85 
Add for folio printed head $11.70 

Add for folio printed page $30.10 

Add for each printed guide line $1.95 

Add for index ruled $9.35 

Add for index through book $3.55 


SIZE17 a 28—10-UNIT; COLUMNS: GO PAGE 
Extra Unit Columns 85 cents each 


No. Pages 300 400 500 560 
34 Russia, Printed Head ____$135.40 $146.30 $158.30 $163.80 
34 Russia, Printed Page______ 157.70 168.60 180.55 186.10 


Full Russia, Printed Head__._ 154.50 165.25 17745 186.15 
Full Russia, Printed Page____ 176.80 187.85 199.75 208.50 
Add for folio printed head $14.15 

Add for folio printed page $36.55 

Add for each printed guide line $1.95 

Add for index ruled $9.80 

Add for index through book $4.00 


SIZE 18x11%—5 UNIT COLUMNS TO PAGE 
Extra Unit Columns 85 cents each 


No. Pages 300 400 500 560 
34 Russia, Printed Head______ $ 90.15 $ 98.00 $107.00 $110.45 
34) Russia, Printed ‘Page___:.107.90' 115.85 .124.40)../128.20 
Full Russia, Printed Head____ 102.10 109.90 118.65 © 124.95 
Full Russia, Printed Page _=.. 119.90- 127.65 © 136.35). 142.70 


Add for folio printed head $11.15 
Add for folio printed page $28.85 
Add for each printed guide line $1.95 
Add for index ruled $9.35 

Add for index through book $3.35 


SIZE 18x 23—8 UNIT COLUMNS: TIO PAGE 
Extra Unit Columns 85 cents each 


No. Pages 300 400 500 560 
34 Russia, Printed Head______ $122.45 $132.85 $144.75 $149.40 
34 Russia, Printed Page______ 144.00 15440 165.70 170.80 


Full Russia, Printed Head____ 141.85 152.10 163.50 171.65 
Full Russia, Printed Page__-__ 164.60 173.60 184.95 193.10 
Add for folio printed head $13.70 

Add for folio printed page $34.95 

Add for each printed guide line $1.95 

Add for index ruled $9.80 | 

Add for index through book $3.90 
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640 
$121.70 
139.95 
133.90 
152.15 


640 
$171.70 
198.00 
194.95 
217.20 


640 
$124.95 
137.55 
13tehS 
149.00 


640 
$160.70 

182.20 
179.80 

201.25 


PRINTING—COMMISSIONERS TO CONTRACT FOR 16-1214 
SIZE 19x 24—8 UNIT COLUMNS TO PAGE 
Extra Unit Columns 85 cents each 
No. Pages 300 400 500 560 640 
34 Russia, Printed Head______ $127.25 $137.75 $149.25 $154.40 $165.60 
ea ikussia, Printed Page.2__2 150.00 elOO Sar1722008 S177:8071 162150 
Full Russia, Printed Heads.) 146.50 -. 157:10;, 170.55 .4177.60 185.20 
Pull Russia, Printed) Page.i_ 2169.35. 2717280: ea SL 35e8 199,70 9207395 
Add for folio printed head $14.70 
Add for folio printed page $37.50 
Add for each printed guide line $1.95 
Add for index ruled $9.80 
Add for index through book $4.00 
SIZE 21x 16—7 UNIT COLUMNS TO PAGE 
Extra Unit Columns 85 cents each 
No. Pages 300 400 500 560 640 
34 Russia, Printed Head______ $108.40 $118.30 $129.35 $134.25 $145.20 
eoaltissiaePrinted “Rages. 130-20" B1AOT Shee IS Oa ysl 66050 716A) 
IHW ssia,«) rinted, bead. 2 0175.85. 135.00 sl46 25 154210. « 16100 
Hialliskussia, Printed: Page. -_.14/.55 157.45... 168.15. 2.175.952, 18345 
Add for folio printed head $12.60 
Add for folio printed page $34.45 
Add for each printed guide line $1.95 
Add for index ruled $10.40 
Add for index through book $4.05 
sl ZbuZsix1/—/*UNTT COLUMNSETO PAGE 
Extra Unit Columns 85 cents each 
No. Pages 300 400 500 560 640 
“clussia,,Printed Head_.___- $124.00. $134.30 $146.25 $150.25 $161.45 
gay RUSSIasy Printed Page.) 154.45 164.70 176.65 180.75 191.90 
Hull Rassia,; Printed Head__-- 143.20 153.65° 165.50" “170.15 ~ IS1.86 
Pil Russia, Printed Page =2-- 173.60  184:10° “195.90, » 200.60 | "212.20 
Add for folio printed head $13.20 
Add for folio printed page $43.70 
Add for each printed guide line $1.95 
Add for index ruled $10.85 
Add for index through book $4.00 
History: En. Sec. 13, Ch. 118, L. 1937; Amendment 
amd. Sec. 9, Ch. 250, L. 1947; amd. Sec. 1, The 1957 amendment raised all price 


Ch. 127, L. 1949; re-en. Sec. 1, Ch. 138, L. listings. For section prior to amendment 


1951; amd. Sec. 7, Ch. 200, L. 1957. see parent volume. 


16-1214. Size 18x 111% record books only. 
Loose Leaf Style With Binder 


No. Pages 560 
Marginal record ruled stock form grade 110, 36 Sub. 
Full Russia stock ruled not printed ____________ $64.20 
PolltkRussiay (Printed lead) © ney l uy i 1 Oeeneetiy as art 71.80 
PF Ors sigh rinted) Page ino Toit ni ae es Ble 91.80 


640 


76.05 


16-1217 COUNTIES 
Add for folio printed head ~_____ $ 4.50 
Add for folio printed page ~-____ $24.50 
Pda sOrsAnZs ndextee i Pps: 


Loose leaf record binders only, full Russia, letter with 

back title 7 or 8 quire capacity, each 
History: En. Sec. 14, Ch. 118, L. 1937; | Amendment ! 

amd. Sec. 10, Ch. 250, L. 1947; amd. Sec. The 1957 amendment raised all price 


1, Ch. 127, L. 1949; re-en. Sec. 1, Ch. 138, listings. For section prior to amendment 
L. 1951; amd. Sec. 8, Ch. 200, L. 1957. see parent volume. 


$42.50 


16-1217. Stock forms without county name. 

Budget form CB-2—per 100_________ ET ra rite 2 ae ee ee eae 
PMC et eons per OU 6) Ss iF eee Hse NTA Agee of fea bs 
Budgetviorm es h-4——per LOU 2) wae sas gion als Ne Rapa ya ek often ay? 7.35 
BUNCE wOTiir Grr Per Hl OOS few noes tet Nn ae Or ee ee 8.50 
Dia regan b-O-- per L002: ata eee Se At eA en ee 8.50 
Bugeerrorniy wp -/=-per 1LOOt aoe ee ee eee 22.00 
Justice docket, size’ 320° pages; each 22 4 ee = 2 S3S3000 

Report of justice fees received, size 14x 17, 
ruled and printed one side, per 100______ Mei ig! St 7.50 
sheaves tlegtsteroy sixxweeks each sue nat ae 2 Sap ls 8.255) 
Districtyschool budget: applications, form’ l= se 100 6.50 
) Additional 100 5.50 
hich school\budget application ‘sheets "2!" se osu e es 100 7.00 
Additional 100 6.00 

Elementary and high school budget record 

sheets, ruled and printed one side, size 
Se pees Cre cee nO nae sunt fe Ate Mirek esky a eae ee 50 8.50 
Additional 100 14.75 
PenOolsCenslcmtepatts wl oy screws hte e ves. Be Perey 7.00 
per 5007) “Sesizaae 
MSCACHeLS#. COM ACLS Site cd eeu eee ee pete 4.00 
per 100 5.50 
Trustees’ annual reports ___ NY ih eae: Anbar Li UL o> ya), 6.00 
per 100 10.00 
PSACH ETS ele DOLLS gia se ane Miata gts 252) Pie send Sn MOEKRS bin ae, f 10.50 
per 500 15.00 
BUpeEIltendents OF (pLinClpdl.s FepOlts 2a.) wa Paoe ee per 100 5.00 
Additional per 100 4.50 


For 1-time Carbon and N.C.R. (carbonized 
paper forms) see paragraph 2, section 19. 


History: En. Sec. 17, Ch. 118, L. 1937; 
amd. Sec. 13, Ch. 250, L. 1947; amd. Sec. 
1, Ch. 127, L. 1949; re-en. Sec. 1, Ch. 138, 
L. 1951; amd. Sec. 9, Ch. 200, L. 1957. 


Amendment 


The 1957 amendment raised all price 
listings, substituted ‘“Elementary and high 


16-1219. Bids, how made—other prices. 


school budget record sheets, ruled and 
printed one side, size 1634 x 26” for “Dis- 
trict school budget record sheets, ruled 
and printed one side, size 1334 x 213%” 
and added the last classification pertaining 
to carbon. 


Bids may be made either on 


the entire act, or bids may be made under each section. If each section is 
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RURAL IMPROVEMENT DISTRICTS 16-1620 


bid upon separately the section must be bid upon in its entirety and not 
upon individual items in such section. 

All other blank books, 1-time carbon, carbonized paper, and printed 
forms not covered herein shall be furnished at prices not in excess of the 
prices for such work as set forth in the current Franklin Printing Catalog 
list, or by authority of the board of county commissioners at the price 


mutually agreed upon. 

History: En. Sec. 19, Ch. 118, L. 1937; 
amd. Sec. 1, Ch. 127, L. 1949; amd. Sec. 1, 
Ch. 138, L. 1951; amd. Sec. 10, Ch. 200, 
L. 1957. 


Amendment 


The 1957 amendment in the second 
paragraph substituted the words “1l-time 


forms” for the words “and printing” and 
added the words “or by authority of the 
board of county commissioners at the 
price mutually agreed upon.” 


Repealing Clause 


Section 11 of Ch. 200, Laws 1957 re- 
pealed all acts and parts of acts in conflict 


carbon, carbonized paper, and printed therewith. 


CHAPTER 16-—RURAL IMPROVEMENT DISTRICTS 
Section 16-1620. 


Form and terms of district warrants and bonds. 


16-1629. Maintenance of lighting systems in rural improvement districts—con- 
tract for furnishing light—apportionment of costs—maintenance 
fund—lien of assessment. 

16-1633. Rural special improvement district revolving fund. 

16-1634. Moneys for fund—tax levy. 

16-1635. Use of revolving fund—loans. 

16-1636. Loan—lien—repayment. 

16-1637. Excess moneys in revolving fund—transfer to general fund. 

16-1638. Cancellation of record of extinguished liability accounts. 

16-1604. (4577) Protests against creation or extension of district, etc. 


mains necessary. Crawford v. City of 
Billings, 130 M 158, 297 P 2d 292, 295. 
References 


Cited or applied in Crawford v. City of 
Billings, 130 M 158, 297 P 2d 292, 297. 


Operation and Effect 


Where city agrees to provide water for 
a special improvement district the city 
does not have the duty or the obligation 
to install at its own expense the water 


16-1611. (4584) Assessment of property—apportionment of costs, etc. 


References 


Cited or applied in Crawford v. City of 
Billings, 130 M 158, 297 P 2d 292, 298. 


16-1620. (4593) Form and terms of district warrants and bonds. 


Cita es Sanicedssparent Volume. | 

(2) And the same shall be drawn against the special improvement 
district fund created for the district, that is, either the construction or 
maintenance fund as the case may be, and shall bear interest not to exceed 
six per cent per annum from the date of registration until called for re- 
demption or paid in full, interest to be payable annually on the first day 
of January of each year, unless the board of county commissioners pre- 
scribe another date. Such warrants (or bonds) shall bear the signatures 
of the chairman of the board of county commissioners and the county 
clerk, and shall bear the corporate seal of the county. They shall be 
registered in the office of the county clerk and the county treasurer, and, 
if interest coupons be attached thereto, they shall also be so registered, 
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16-1629 COUNTIES 


and shall bear the signatures of the chairman of the board of county 
commissioners and the county clerk. Said bonds shall be in denominations 


of one hundred dollars ($100) or fractions, or multiples thereof; and 
may be issued in installments, and may extend over a period of not to 


exceed twenty (20) years. 
(3). 
History: En. Ch. 123, L. 1915; super- 
seded by Ch. 156, L. 1917; amd. Ch. 67, 
L. 1919; superseded by Sec. 20, Ch. 147, 
L. 1921; re-en. Sec. 4593, R. C. M. 1921; 
amd. Sec. 1, Ch. 3, L. 1955; amd. Sec. 7, 


+ 7+. (Same as parent volume.) 


“bear the signatures of” for the words 
“be signed by” and deleted a proviso 
from the end of the third sentence of 
that subdivision which read “provided, 
however, that said coupons may bear the 


Ch. 260; L. 1959. facsimile signatures of said officers in 


the discretion of the board of county 


Amendment commissioners.” 


The 1959 amendment in the second sen- 
tence of subd. (2) substituted the words 


16-1629. (4601.1) Maintenance of lighting systems in rural improve- 
ment districts—contract for furnishing light—apportionment of costs— 
maintenance fund—lien of assessment. (1) When there has been, or 
shall be, created a rural improvement district, according to the provisions 
of sections 16-1601 through 16-1632, for the purpose of securing a lighting 
system for the territory embraced in such rural improvement district, 
and no expense of construction is incurred by such rural improvement dis- 
trict in the installation of such lighting system, and it is necessary only 
to secure funds for the maintenance and operation of said system, and 
lights for said territory can best be secured by entering a contract for 
such lighting with some other person or corporation, the board of county 
commissioners of such county may enter into a contract with other per- 
sons or corporation for the purpose of furnishing light to said rural 
improvement district. 

(2) The cost of said service to said rural improvement district may 
be apportioned among the various tracts of land within said improvement 
district in proportion to the assessed value of said lands within said im- 
provement district as determined by the said board of county commission- 
ers, or at the option of said board, in proportion to the lineal front footage 
as determined by said board of each tract, any part of which is in the 
district, and abuts the street or roadway along which the lighting system 
is to be maintained, or in proportion to the area as determined by said 
board of that portion of each tract included in the district; and before 
the first Monday of September of each year, the board of county com- 
missioners shall pass, and finally adopt, a resolution levying and assessing 
all the property within the district, an amount equal to the whole cost 
of maintaining said lighting system, and the same shall be proportioned 
against the several tracts of land in said district as provided herein. Said 
resolution levying assessments to defray the cost of maintenance shall 
be prepared and certified to in the manner as near as may be to a reso- 
lution levying assessments for making, constructing, and installing the 
improvements in said special improvement districts, and the money 
collected therefor, shall be paid into a fund known as Special Im- 
provement District Nowe ose Maintenance Fund, the number of which 
shall correspond with the number of the special imp1:oyement district 
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RURAL IMPROVEMENT DISTRICTS 16-1634 
in which the improvements so maintained are situated, and such funds 
shall be used to defray the expense of maintenance of said system, and 
for no other purpose. Any such assessment levied and made for any 
purpose in this section mentioned, together with all cost and penalties, 
shall constitute a lien upon and against the property upon which said 
assessments are made and levied from and after the date of the final 
passage and adoption of the resolution levying the same, which lien can 
be only extinguished by payment of such assessments, with all penalties, 


costs and interest. 


History: En. Sec. 1, Ch. 58, L. 1933: 
amd. Sec. 1, Ch. 217, L. 1959. 


Amendment 


The 1959 amendment in subd. (2) in- 
serted the words ‘within said improve- 
ment district” the second time they appear 
and added that portion of the subdivision 
beginning with the words “or at the op- 
tion” down to and including the words 
“each tract included in the district.” 


16-1633. 


Repealing Clause 

Section 2 of Ch. 217, Laws 1959 repealed 
all acts or parts of acts in conflict there- 
with. 

Effective Date 

Section 3 of Ch. 217, Laws 1959 pro- 


vided the act should be in effect from and 


after its passage and approval. Approved 
March 11, 1959, 


Rural special improvement district revolving fund. The 


board of county commissioners of any county in the state which may here- 
after create any rural special improvement district or districts for any 
purpose shall, in order to secure prompt payment of any special improve- 
ment district bonds or warrants issued in payment of improvements made 
therein, and the interest thereon as it becomes due, create, establish, and 
maintain by resolution a fund to be known and designated as “Rural 
Special Improvement District Revolving Fund.” 


History: En. Sec. 1, Ch. 188, L. 1957. 


Title of Act 

An act relating to rural special improve- 
ment districts in counties; authorizing the 
creation, maintenance and use of a rural 


curing prompt payment of rural special 
improvement district bonds and warrants 
and interest thereon, and requiring levy 
of taxes when necessary for the financial 
requirements of such fund; and repealing 
all acts and parts of acts in conflict here- 


special improvement district revolving with. 


fund in any county for the purpose of se- 


16-1634. Moneys for fund—tax levy. For the purpose of providing 
funds for such revolving fund the board of county commissioners 


(1) may in its discretion, from time to time, transfer to the revolving 
fund from the general fund of the county such amount or amounts as may 
be deemed necessary, which amount or amounts so transferred shall be 
deemed and considered, and shall be, loans from such general fund to the 
revolving fund; and 


(2) shall, in addition to such transfer or transfers from the general 
fund, or in lieu thereof, levy and collect for such revolving fund such a 
tax, hereby declared to be for a public purpose, on all the taxable prop- 
erty in such county as shall be necessary to meet the financial require- 
ments of such fund, such levy, together with such transfer, not to exceed 
in any one year five per centum (5%) of the principal amount of the then 
outstanding rural special improvement district bonds and warrants. 

History: En. Sec. 2, Ch. 188, L. 1957. 
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16-1635. Use of revolving fund—loans. (1) Whenever any rural spe- 
cial improvement district bond or warrant, or any interest thereon, shall 
hereafter: become due and payable, and there shall then be either no 
money or not sufficient money in the appropriate district fund with which 
to pay the same, an amount sufficient to make up the deficiency may, by 
order of the board of county commissioners, be loaned by the revolving 
fund to such district fund, and thereupon such bond or warrant or such 
interest thereon shall be paid from the money so loaned or from the 
money so loaned when added to such insufficient amount, as the case may 
require. 

(2) In connection with the issuance of rural special improvement 
district bonds or warrants, the board of county commissioners may under- 
take and agree to issue orders annually authorizing loans or advances 
from the revolving fund to the district fund involved in amounts sufficient 
to make good any deficiency in the bond and interest accounts thereof to 
the extent that funds are available, and may further undertake and agree 
to provide funds for such revolving fund pursuant to the provisions of 
section 2 [16-1634] of this act by annually making such tax levy (or, in 
lieu thereof, such loan from the general fund) as the board of county 
commissioners may so agree to and undertake, subject to the maximum 
limitations imposed by said section 2 [16-1634] of this act, which said 
undertakings and agreements shall be binding upon said county so long 
as any of said special improvement district bonds or warrants so offered, 
or any interest thereon, remain unpaid. 

History: En. Sec. 3, Ch. 188, L. 1957. 


16-1636. Loan—lien—repayment. Whenever any loan is made to any 
rural special improvement district fund from the revolving fund, the re- 
volving fund shall have a lien therefor on the land within the district 
which is delinquent in the payment of its assessments, and on all unpaid 
assessments and installments of assessments on such district, whether 
delinquent or not, and on all moneys thereafter coming into such district 
fund, to the amount of such loan, together with interest thereon from the 
time it was made at the rate, or percentage, borne by the bond or warrant 
for payment of which, or, of interest thereon, such loan was made; and 
whenever there shall be moneys in such district fund which are not re- 
quired for payment of any bond or warrant of such district, or of interest 
thereon, so much of such moneys as may be necessary to pay such loan 
shall, by order of the board of county commissioners, be transferred to 
the revolving fund; and after all the bonds and warrants issued on any 
rural special improvement district have been fully paid, all moneys re- 
maining in such district fund shall by the order of the board be trans- 
ferred to and become part of the revolving fund; if after all the bonds and 
warrants issued on any rural special improvement district have been fully 
paid and all moneys remaining in such district fund have been trans- 
ferred to the revolving fund there still remains a debt from the district to 
the revolving fund, the board of county commissioners may foreclose the 
lien upon property within the district owing unpaid assessments to. the 
district for the purpose of paying off said loan to the revolving fund. 

History: En. Sec. 4, Ch. 188, L. 1957. 
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16-1637. Excess moneys in revolving fund—transfer to general fund. 
Whenever there is in the revolving fund an amount in excess of the 
amount which the board deems necessary for payment or redemption of 
maturing bonds or warrants or interest thereon, the board may order such 
excess or any part thereof transferred to the general fund of the county. 


History: En. Sec. 5, Ch. 188, L. 1957. 


Separability Clause 


Section 6 of Ch. 188, Laws 1957 read: 
“Tf any clause, sentence, paragraph, sec- 
tion, or other part whatsoever, of this act 
shall for any reason be held to be invalid 
or inoperative, the remainder of this act 
shall not thereby be invalidated, impaired, 
or in anywise affected, and such holding 


16-1638. 


shall be confined in its effect to the clause, 
sentence, paragraph, section, or other part 
of this act, directly adjudged to be invalid 
or inoperative.” 


Repealing Clause 


Section 7 of Ch. 188, Laws 1957 read 
“All acts and parts of acts in conflict 
with this act are hereby repealed to the 
extent of such conflict.” 


Cancellation of record of extinguished liability accounts. The 


board of county commissioners in any county in the state of Montana is 
hereby authorized to cancel of record all or any special rural improve- 
ment district liability accounts incurred or issued prior to February 25, 
1929, the liability of which has been extinguished by reason of issuance 
of tax deed, or by the application of the statute of limitations or other 


laws of the state of Montana. 
History: En. Sec. 1, Ch. 3, L. 1959. 


Title of Act 


An act relating to cancellation of record 
of special improvement district warrants 
and liability accounts in rural improve- 
ment districts in counties in which war- 
rants or liability accounts were incurred 
or issued prior to February 25, 1929, and 


guished by reason of issuance of tax deeds, 
by application of statute of limitations, 
or other laws of the state of Montana; 
and containing a repealing clause. 


Repealing Clause 


Section 2 of Ch. 3, Laws 1959 repealed 
all acts and parts of acts in conflict there- 
with. 


the liability of which has been extin- 


CHAPTER 18—CLAIMS AGAINST COUNTIES, COUNTY WARRANTS 
Section 16-1802. Claims to be itemized—time for presenting. 


16-1801. (4604) County officer not to present certain claims, etc. 


References 

Cited or applied in Neil v. Lewis and 
Clarkecounty;, 133° M323, 5325. P2d"°270, 
Be. 

16-1802. (4605) Claims to be itemized—time for presenting. No ac- 
count must be allowed by the board unless the same is made out in sepa- 
rate items, the nature of each item stated; if it is for official services for 
which no specified fees are fixed by law, the time actually and necessarily 
devoted to such service must be stated. Claims against the county shall 
contain the following statement: “I certify that this claim is correct and 
just in all respects, and that payment or credit has not been received.” 
Claims need not be verified by affidavit. Every claim against the county 
must be presented within a year after the last item accrued. | 


History: Ap. p. Sec. 23, p. 503, Ban- 
nack Stat.; re-en. Sec. 23, p. 437, Cod. 
Stat. 1871; amd. Sec. 1, p. 63, L. 1874; 
re-en. Sec. 357, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 762, 5th Div. Comp. Stat. 1887; 


amd. Sec. 4286, Pol. C. 1895; re-en. Sec. 
2945, Rev. C. 1907; re-en. Sec. 4605, R. C. 
M. 1921; amd. Sec. 1, Ch. 56, L 1957. Cal. 
Pol. C. Sec. 4072. 


16-2003 COUNTIES 


Amendment Operation and Effect 


The 1957 amendment deleted the words Where, without first ascertaining the 
“and is verified by affidavit showing that legal ownership thereof, a county appro- 
the account is just and wholly unpaid; priated a landowner’s gravel, the land- 
and” which appeared between the words owner’s action was not barred by the 
“stated” and “if” and added the second limitation of this section. Neil v. Lewis and 
sentence. Clark County, 133 M 323, 323 P 2d 270. 


CHAPTER 20—COUNTY FINANCE—BONDS AND WARRANTS 


Section 16-2026. Who are entitled to vote. 
16-2033. Form and execution of bonds. 


16-2003. (4626) Lost bond or warrant. 


Compiler’s Note 


The word “bond” at the beginning of 
this section,in the parent volume should 
be “board.” 


16-2026. (4630.12) Who are entitled to vote. In all county bond 
elections hereafter held only qualified registered electors residing within 
the county, who are taxpayers upon property therein and whose names 
appear upon the last completed assessment role for state, county and 
school district taxes, shall have the right to vote. Upon the adoption of 
the resolution calling for the election, the county clerk must cause to be 
published in the official newspaper of the county a notice, signed by him, 
stating that registration for such bond election will close at noon on the 
fifteenth day prior to the date for holding such election and at that time 
the registration books shall be closed for such election. Such notice must 
be published at least ten (10) days prior to the day when such registration 
books will be closed. 

After the closing of the registration books for such election the county 
clerk shall promptly prepare lists of the registered electors of such voting 
precinct, who are taxpayers upon property within the county and whose 
names appear on the last completed assessment roll for state, county and 
school district taxes, and who are entitled to vote at such election, and 
shall prepare precinct registers for such election, as provided in section 
23-515, and deliver the same to the judges of election prior to the opening 
of the polls. It shall not be necessary to publish or post such list of 
qualified electors. 


History: En. Sec. 12, Ch. 188, L. 1931; Amendment 
amd. Sec. 1, Ch. 138, L. 1939; amd. Sec. The 1959 amendment, in the second 


18, Ch. 64, L. 1959. paragraph, substituted the words “precinct 
registers” for the words “poll books.” 


16-2033. (4630.19) Form and execution of bonds. At the time of the 
sale of the bonds or at a meeting held thereafter the board of county com- 
missioners shall prescribe the form of the bonds, whether amortization 
bonds or serial bonds, and of the coupons to be attached thereto. Each 
and every county bond and every coupon attached thereto must be signed 
by the chairman of the board of county commissioners and the county 
treasurer and attested by the county clerk, and each bond shall have the 
county seal affixed thereto. 
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History: En. Sec. 19, Ch. 188, L. 1931; Amendment 


amd. Sec. 8, Ch. 260, L. 1959. The 1959 amendment deleted a proviso 
from the end of this section which author- 
ized facsimile signatures on coupons. 


CHAPTER 24—COUNTY OFFICERS—QUALIFICATIONS 
—GENERAL PROVISIONS 


Section 16-2414. What offices to be kept open at county seat. 
16-2428. County recording, filing, etc. — photostatic or other mechanical 
process authorized. 
16-2429. Substitution of reproduction as public record. 
16-2430. Admissibility into evidence—preparation of enlarged copy. 
16-2431. Reproduction of record or document in duplicate—storage of copy— 
display of copy. 


16-2403. (4725) County officers enumerated. 
Cross-Reference 


Group insurance for county officers and 
employees, authority, contribution, sec. 
11-1024. 


16-2406. (4728) County and other officers, when elected, etc. 


Appointment to Fill Vacancy rights and prerogatives of the board which 


Held: that county commissioners who would be in office in January since only 
appointed a person in November to the one of the members would be new in 
office of county attorney to take office January. State ex rel. Koch V. Lexcen, 
in January was not acting to forestall the 131M 161, 308 P 2d 974. 


16-2409. (4731) County and township officers may generally appoint, etc. 
References 


Cited or applied in State v. Cockrell, 
131 M 254, 309 P 2d 316, 319. 


16-2414. (4736) What offices to be kept open at county seat. The 
sheriff, the county clerk, the clerk of the district court, the treasurer, and 
county attorney, the county auditor in counties where such officer is main- 
tained and the county assessor must keep their offices open for the trans- 
action of business from 8:00 o’clock A. M. until 5 o’clock P. M. con- 
tinuously every day in the year except holidays and Saturdays, provided 
however, that the said offices enumerated herein shall be kept open on 
Saturdays and on holidays and at other times when the business of said 
offices requires them to be kept open. 

The county superintendent of schools shall keep his office open from 
8:00 o’clock A. M. until 5 o’clock P. M. every day when he is not engaged 
in the supervision of schools except on holidays and on Saturdays, pro- 
vided that when the county superintendent has a deputy or clerk the office 
shall be kept open from 8:00 o’clock A. M. until 5 o’clock P. M. every 
day except holidays and except Saturdays. Said office shall be kept open 
at all times as business may require. 

- This act shall not apply to counties operating under the county man- 
ager plan. | 


History: En. Sec. 4323, Pol. C. 1895; Amendment 
re-en. Sec. 2968, Rev. C. 1907; re-en. Sec. = The 1957 amendment changed the office 
4736, R. C. M. 1921; amd. Sec. 1, Ch. 108, hours from 9:00 A. M. to 8:00 P. M. and 
L. 1949; amd. Sec. 1, Ch. 199, L. 1957. authorized Saturday closing. Formerly the 
Cal. Pol. C. Sec. 4116. office hours were 9:00 A. M. to 5:00 P. M. 
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white the office could be closed Saturday 
afternoons only. For section prior to 
amendment see parent volume. 


Repealing Clause 


COUNTIES 


Effective Date 

Section 3 of Ch. 199, Laws 1957 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 9, 1957. 


Section 2 of Ch. 199, Laws 1957 re- 
pealed all acts or parts of acts in conflict 
therewith. 


16-2428. County recording, filing, etc—photostatic or other mechanical 
process authorized. Whenever any officer of any county is required or 
authorized by law to record, copy, file, recopy or replace any document, 
plat, paper, written instrument, or book, on file or of record in his office, 
he may do so by photostatic, microphotographic, microfilm, or other me- 
chanical process which produces a clear, accurate, and permanent copy 
or reproduction of the original document, plat, paper, written instrument, 
or record, in accordance with standards not less than those now approved 
for permanent records by the National Bureau of Standards. 

History: En. Sec. 1, Ch. 117, L. 1959. 


Title of Act 


therefor; to provide for copies of de- 
stroyed or disposed of originals being 
admissible as evidence in courts and pro- 


An act to provide for the recordation 
of instruments by photostatic, micropho- 
tographic or microfilm; to provide for 
the disposal of original recorded instru- 


ceedings; to provide for identification, in- 
dexing and safekeeping of copies of in- 
struments and to provide for a repealing 
clause. 


ments when reproductions are substituted 


16-2429. Substitution of reproduction as public record. Any such doc- 
ument, plat, paper, written instrument or book reproduced as provided in 
section 1 [16-2428] of this act, the original of which is not less than ten 
(10) years old, can be disposed of or destroyed only upon order of the 
district or probate court having jurisdiction, and the reproductions substi- 
tuted therefor as public records. 

History: En. Sec. 2, Ch. 117, L. 1959. 


16-2430. Admissibility into evidence—preparation of enlarged copy. 
The photostatic, microphotographic or microfilmed copy of any such record 
destroyed or disposed of as herein authorized, or.a certified copy thereof, 
shall be admissible as evidence in any court or proceeding, and shall have 
the same force and effect as though the original record had been produced 
and proved. It shall be the duty of the custodian of such records to pre- 
pare enlarged typed or photographic copies of the records whenever their 
production is required by law. | 

History: En. Sec. 3, Ch. 117, L. 1959. 


16-2431. Reproduction of record or document in duplicate—storage 
of copy—display of copy. Whenever any record or document is copied 
or reproduced by microphotographic or microfilm, or other mechanical 
process as herein provided it shall be made in duplicate; and the custodian 
thereof shall place one copy, the contents thereof being first duly identified 
and indexed, in a fireproof vault or fireproof storage place, and he shall 
retain the other copy in his office with suitable equipment for displaying 
such record by projection to not less than its original size or for prepar- 
ing, for persons entitled thereto, to copies of the record. 
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History: En. Sec. 4, Ch. 117, L. 1959. Repealing Clause 


Section 5 of Ch. 117, Laws 1959 re- 
pealed all acts and parts of acts in conflict 
therewith. 


CHAPTER 26—COUNTY TREASURER—DUTIES AS TO WARRANTS 
AND OTHER COUNTY FINANCES 


Section 16-2618. Deposit of public funds by county, city and town treasurers. 


16-2618. (4767) Deposit of public funds by county, city and town 
treasurers. (1) It shall be the duty of all county, city and town treas- 
urers to deposit all public moneys in their possession and under their 
control in any solvent bank or banks located in the county, city or town 
of which such treasurer is an officer, subject to national supervision or 
state examination as the board of county commissioners in the case of a 
county, or of the council in the case of a city or town, may designate, and 
no other. The treasurer shall take from such bank such security as the 
board of county commissioners, in the case of a county, or the council, in 
the case of a city or town, may prescribe, approve and deem fully suff- 
cient and necessary to insure the safety and prompt payment of all such 
deposits, together with the interest on any time or savings deposits, pro- 
vided that said board of county commissioners or city or town council is 
hereby authorized to deposit such public moneys not necessary for im- 
mediate use by such county, city or town with any bank authorized herein 
above in a time deposit as evidenced by certificates of deposit or deposits, 
which by agreement may not be withdrawn on less than thirty (30) days’ 
notice by the said board of county commissioners, or city or town council; 
and provided that said board of county commissioners, or city or town 
council is hereby authorized to invest such public moneys not necessary 
for immediate use by such county, city or town, in direct obligations of 
the United States government, payable within not to exceed one hundred 
eighty (180) days from the time of such investment. 


(2) Said board of county commissioners, city or town council may 
require security for only such portion of deposits as is not guaranteed or 
insured according to law. Such securities shall consist of bonds of some 
surety company authorized to do business in the state of Montana, or 
bonds guaranteed by such companies directly or indirectly, bonds and 
securities of the United States government and its dependents, bonds and 
warrants of the state of Montana or of any county, city, town or school 
district of Montana, Federal Land Bank bonds, bonds of other states and 
counties of other states, bonds of the Dominion of Canada, and Canadian 
Provinces, and other Canadian bonds guaranteed by the Canadian govern- 
ment or provinces thereof, personal bonds, as hereinafter provided, when 
accompanied by a sworn statement of the resources and liabilities of each 
of the sureties thereon, which shall be attached and made a part of the 
bond and bonds issued in the United States of America, which are quoted 
on the New York market, which shall be acceptable at not to exceed ninety 
per centum (90%) of such market quotation. 

(3) When negotiable securities are furnished, such securities may 
be placed in trust and the trustee’s receipt may be accepted in lieu of the 
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actual securities when such receipt is in favor of the treasurer, his suc- 
cessors and the state of Montana, and the form of receipt and the trustee 
have been approved by the state examiner. All warrants or other negoti- 
able securities must be properly assigned or endorsed in blank. It shall 
be the duty of the board of county commissioners in the case of county 
funds, or the council in the case of funds of a city or town, upon the ac- 
ceptance and approval of any of the above-mentioned bonds or securities, 
to make a complete minute entry of such acceptance and approval upon 
the record of their proceedings, and such bonds and securities shall be 
reapproved at least quarter annually thereafter. 


(4) When more than one bank is available in any county, for the 
deposit of county funds, or in any city or town for the deposit of city or 
town funds, such deposits shall be distributed ratably among all of such 
banks qualifying therefor, substantially in proportion to the paid-in capital 
and surplus of each such bank willing to receive such deposits under the 
terms of this act, and it shall be the duty of said county, city or town 
treasurer to prorate all such deposits among all of the banks qualified to 
receive the same as in this act provided, to the end that an equitable dis- 
tribution of such deposits shall be maintained. 


(5) Whenever it shall come to the attention of the state examiner 
that the funds of any county, city or town are not properly distributed 
as provided in this act, the state examiner shall order the treasurer of such 
county, city or town to distribute said funds in accordance herewith, and 
if such treasurer shall refuse or neglect to comply with such order, it shall 
be the duty of the state examiner to institute proceedings against such 
treasurer at the cost of the county, city or town of which such treasurer 
is an officer, on the official bond of such treasurer. If no such bank exists 
in the county, city or town, or if any bank or banks existing therein 
fails or refuses to qualify under the terms of this act to receive such de- 
posits, then and in such case, or in either of such cases, such moneys as 
have not been accepted by any bank or banks within said county, city or 
town, shall be deposited under the terms of this act, in the bank or banks 
most convenient to such county, city or town, willing to accept such de- 
posits under the terms of this act, and qualified as above provided. Any 
bank ‘or banks receiving such deposits, shall, through its president and 
cashier, make a statement quarter annually of account, under oath, showing 
all such moneys that have been deposited with such bank during the quar- 
ter, the amount of daily balance in dollars, and the amount of interest by 
such bank or banks credited or paid therefor, and showing that neither 
such bank nor any officer thereof, nor any person for it, has paid or given 
any consideration or emolument whatsoever to the treasurer or to any 
other person other than the interest provided for herein, for or on account 
of the making of such deposits, with any such bank. All such deposits 
shall be subject to withdrawal by the treasurer in such amounts as may 
bé necessary from time to time, and no deposit of funds shall be made, or 
permitted to remain in any bank, until the security for such deposits shall 
have been first approved by the board of county commissioners in the case 
of county funds, or by the council in the case of city or town senee and 
delivered to the treasurer. 
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(6) All interest paid and collected on such deposits or investments 
shall be credited to the:general fund of the county, city or town to whose 
credit such funds are deposited. Where moneys shall have been de- 
posited in accordance with the provisions of this act, the treasurer shall 
not be liable for loss on account of any such deposit that may occur 
through damage by the elements or for any other cause or reason oc- 
casioned through means other than his own neglect, fraud, or dishonorable 
conduct. 

(7) No personal bond shall be accepted except when such bond is for 
the purpose of renewing a personal bond now in effect, and from and 
after December 31, 1930, personal bonds shall not be considered as ac- 
ceptable security; provided, further, that from and after the passage of 
this act, no new or additional deposit accounts shall be opened by any 


treasurer under any personal bond. 


History: Ap. p. Sec. 4367, Pol. C. 1895; 
amd. Sec. 1, Ch. 5, L. 1903; amd. Sec. 
3003, Rev. C. 1907; amd. Sec. 1, Ch. 88, L. 
1913; re-en. Sec. 4767, R. C. M. 1921; 
amd. Sec. 1, Ch. 89, L. 1923; amd. Sec. 1, 
Ch. 137, L. 1925; amd. Sec. 1, Ch. 134, 
L. 1927; amd. Sec. 1, Ch. 49, L. 1929; amd. 
Sec. 1, Ch. 23, Ex. L. 1933; amd. Sec. 1, 
Ch. 50, L. 1957. Cal. Pol. C. Sec. 4161. 


Amendment 


The 1957 amendment in subd. (1) de- 
leted a former second sentence which read 
“The sums so deposited shall bear uni- 
form interest at the rate of not more than 
two per centum (2%) per annum, pay- 


present second sentence the words “on 
demand” which appeared between the 
words “deposits” and “together”; and after 
the words “together with interest” deleted 
the word “thereon” and added the words 
“on any time or savings deposits * * *” 
to end of subd. (1); in subd. (6) inserted 
the words “or investments” between the 
words “deposits” and “shall” and in subd. 
(7) deleted the words “and approval” 
which appeared after the word “passage” 
in the proviso clause. 


Repealing Clause 
Section 2 of Ch. 50, Laws 1957 repealed 
all acts and parts of acts in conflict there- 


able quarter annually’; deleted in the with. 


CHAPTER 27—SHERIFF 


Section 16-2723. Mileage and expense of sheriff. 


16-2709. (4781) Liability for refusing to levy or sell. 


References 


Cited or applied in Stokke v. Graham, 
129 M 96, 281 P 2d 1025, 1027. 


16-2723. (4885) Mileage and expense of sheriff. Sheriffs delivering 
prisoners at the state prison or at the state reform school, or insane per- 
sons at the state insane asylum, shall receive actual expenses necessarily 
incurred in their transportation, which shall include the expenses of the 
sheriff in going and returning from such institution. They shall take 
vouchers for every item of expenses incurred by them in such transporta- 
tion, the amount of which expenses, as shown by the said vouchers when 
served by said sheriff, shall be audited and allowed by the state board of 
examiners or by the board of county commissioners, as the case may be, 
and paid out of the same money and in the same manner as are other 
expense claims against the state or counties, and no other or further 
compensation shall be received by sheriffs for such expenses, provided that 
in determining the actual expense, if travel be by a privately owned ve- 
hicle, the mileage rate shall be allowed as herein provided. While in the 
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discharge of his duties, both civil and criminal, the sheriff shall receive 
eleven cents (l11¢) per mile for each and every mile actually and neces- 
sarily traveled; and for transporting any person by order of court, except 
as hereinbefore provided, he shall receive eleven cents (11¢) additional per 
mile, the same to be in full for transporting and dieting of such person 
during such transportation; provided that where more than one person 
is transported by the sheriff or when one or more papers are served on the 
same trip made for the transportation of one or more prisoners, but one 
mileage shall be charged. The county shall not be liable for, nor shall the 
board of county commissioners pay for any claim of the sheriff or other 
officer, for any other expense incurred in travel or for subsistence, in 
cases where mileage is allowed under this section; the fees for mileage 
named in this section being in full for all such traveling expenses in both 
civil and criminal work. 


History: En. Sec. 1, Ch. 86, L. 1905; 
re-en. Sec. 3137, Rev. C. 1907; re-en. Sec. 
4885, R. C. M. 1921; amd. Sec. 3, Ch. 121, 
L. 1941; amd. Sec. 1, Ch. 59, L. 1949; amd. 
Sec. 1, Ch. 82, L. 1957. 


effective upon its approval. Approved 


March 2, 1957. 
Amendment 


The 1957 amendment increased the rate — 
received per mile from nine cents to eleven 


Compiler’s Note 

Section 2 of Ch. 82, Laws 1957 amended 
sec. 25-226. Section 3 was a general re- 
pealing clause and section 4 made the act 


cents and in the last sentence deleted the 
words “‘team or horse hire, or’ which ap- 
peared immediately before the words “any 
other expense.” 


CHAPTER 28—COUNTY JAILS 
16-2803. (12468) County jails, by whom kept and for what used. 


References 


Cited or applied in State v. MacLean, 
129 M 500, 291 P 2d 250, 252. 


16-2807. (12472.1) Sheriff must receive federal prisoners. 


References 


Cited or applied in State v. MacLean, 
129 M 500, 291 P 2d 250, 252. 


CHAPTER 29—COUNTY CLERK 


Section 16-2903. Recordation of certain instruments declared proper. 


16-2903. (4797) Recordation of certain instruments declared proper. 
All instruments which have heretofore been filed for record in the several 
recorders’ offices of the state of Montana, including all instruments which 
were offered for record pursuant to the previous section, which have been 
recorded in the offices of the recorders of the several counties by being 
correctly copied, separately, in large and well-bound, or to be bound, 
separate books, either in fair hand or by printing or by typewriting, or 
by the use of prepared blank forms, or by being so inscribed or printed 
on a single loose-leaf or leaves of a book, which leaf or leaves have here- 
tofore or are to become a permanent part of any such book or volume, 
which, when completed, has or shall have the pages thereof securely 
locked, sealed, or bound into the volume, shall be and are hereby declared 
to be properly recorded under the laws of the state of Montana. 
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All instruments included in section 1 above, may be recorded and 
preserved by use of microfilm in lieu of handwriting, typewriting, or 


printing, and the same shall be and are hereby declared to be properly 


recorded under the laws of the state of Montana. 


History: En. Sec. 1, Ch. 138, L. 1917; 
re-en. Sec. 4797, R. C. M. 1921; amd. Sec. 
1, Ch. 116, L. 1959. 


Compiler’s Note 

The reference in the second paragraph 
to section 1 above apparently is a ref- 
erence to the first paragraph of this sec- 
tion. 


16-2917. 


Cross-Reference 


Duties regarding issuance of identifica- 
tion cards showing age of 21 reached, 
secs. 4-506 to 4-508. 


Amendment 


The 1959 amendment added the second 
paragraph to this section. 


Cross-Reference 


Recording of documents and records 
by photostatic or other process, secs. 16- 
2428 to 16-2431. 


(4811) Duties of county clerk. 


CHAPTER 31—COUNTY ATTORNEY 


16-3101. 


Power of Attorney General to Institute 
Actions in District Courts 


The statutes of this state do not au- 
thorize the institution of an action in the 
district courts by the attorney general on 
behalf of the state but rather they specif- 


(4819) Duties of county attorney. 


county, however, under the common-law 
powers and duties of the attorney general 
he can institute such an action where the 
public interest is affected and the state is 
a party in interest. State ex rel. Olsen v. 
Public Service Commission, 129 M 106, 
283 P 2d 594. 


ically state that such an action must be 
brought by the county attorney of the 


CHAPTER 32—COUNTY AUDITOR 


16-3211. (4833) Repealed. 


Repeal 


This section (Sec. 10, p. 230, L. 1891), 
relating to the county auditor as county 


superintendent of the poor, was repealed 
by Sec. 1, Ch. 51, Laws 1957. 


CHAPTER 36—CONSTABLE AND JUSTICES OF THE PEACE 
Section 16-3605. 


16-3605. (4863) Justices not to practice law. No justice of the peace 
shall practice law, draw contracts, conveyances, or other legal instru- 
ments or documents, nor shall they take any claim or bill for collection, 
nor act as a collection agent in any sense whatever, nor shall they per- 
form any legal duties other than those prescribed by law as their official 
duties in the conduct of cases and proceedings in their courts. Any justice 
of the peace violating any of the provisions in this section shall be deemed 
guilty of a malfeasance in office, and shall forthwith be removed from 
his office of justice of the peace, and shall thereafter be disqualified from 
holding such office. 

Provided, however, that a justice of the peace who is an attorney and 
who is admitted to practice law before the supreme court of the state of 
Montana may engage in the general practice of law and practice law in 
all courts in the state of Montana except that such a justice of the peace, 
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his law partner, associate, member, associate or employee of firm of 
which he is a member shall not represent a party involved in a case filed 
or tried in his court or in any justice court located in the same township 


as his court, or which is appealed from said courts. 


History: En. Sec. 3, p. 92, L. 1901; 
re-en. Sec. 3114, Rev. C. 1907; re-en. Sec. 
4863, R. C. M. 1921; amd. Sec. 1, Ch. 228, 
L. 1959. 


Amendment 


The 1959 amendment added the proviso 


clause authorizing the practice of law 


by justices of the peace in certain in- 
stances. 


Repealing Clause 

Section 2 of Ch. 228, Laws 1959 re- 
pealed all acts and parts of acts in conflict 
with the provisions of this act. 


CHAPTER 3/—DEPUTY COUNTY OFFICERS 


16-3701. 
History Correction 


History: En. Sec. 1, Ch. 75, L. 1905; 
re-en. Sec. 3119, Rev. C. 1907; amd. Sec. 


(4875) Number of deputies allowed. 


2, Ch. 93, L. 1909; amd. Sec. 1, Ch. 119, 
L. 1909; re-en. Sec. 4875, R. C. M. 1921; 
amd. Sec. 1, Ch. 69, L. 1953. 


CHAPTER 41—COUNTY PLANNING AND ZONING DISTRICTS 


16-4101. 
Cross-Reference 
Provisions of this section not applicable 


16-4102. Development pattern. 
Cross-Reference 
Provisions of this section not appliable 
16-4103. 
Cross-Reference 
Provisions of this section not applicable 


Planning and zoning districts—commission—creation. 


where master plan is adopted under secs. 
11-3801 to 11-3858. See sec. 11-3858. 


where master plan is adopted under secs. 
11-3801 to 11-3858. See sec. 11-3858. 


Adoption of development district. 


where master plan is adopted under secs. 
11-3801 to 11-3858. See sec. 11-3858. 


16-4104. Surveys and examinations—powers. 


Cross-Reference 
Provisions of this section not applicable 


16-4105. 


Cross-Reference 
Provisions of this section not applicable 


where master plan is adopted under secs. 


11-3801 to 11-3858. See sec. 11-3858. 


Regulations—appeals—permits for construction. 


where master plan is adopted under secs. 


11-3801 to 11-3858. See sec. 11-3858. 


16-4106. Effect of act upon powers of incorporated communities, etc. 


Cross-Reference 
Provisions of this section not applicable 


where master plan is adopted under secs. 


11-3801 to 11-3858. See sec. 11-3858. 


CHAPTER 44—METROPOLITAN SANITARY AND/OR STORM 
SEWERS SYSTEMS 


Section 16-4401. 
intention—contents. 


Metropolitan sanitary and/or storm sewer districts—resolution of 


16-4402. City or town concurrence in resolution—notices. 
16-4403. Protests and hearing. 

16-4404. Resolution creating district. 

16-4405. Description: 

16-4406. Federal property omitted from assessment. 


METROPOLITAN SEWER SYSTEMS 16-4402 


16-4407. Method of assessment. 
16-4408. Cost of making improvements in special improvement districts— 
resolution, levy, and assessment. 
16-4409. Resolution—notice—hearing. 
16-4410. Assessments as lien. 
16-4411. Ex-officio commissioners of district—jurisdiction. 
16-4412. Federal funds for local public works programs. 
16-4413. Applicable provisions of rural improvement district act. 
16-4401. Metropolitan sanitary and/or storm sewer districts—resolu- 


tion of intention—contents. Whenever the public convenience and neces- 
sity may require in order to construct sanitary and/or storm sewer systems 
within any county, and which said sanitary and/or storm sewer systems 
would serve the inhabitants of any county as well as the inhabitants of 
any city or town within said county, the board of county commissioners 
with the approval of the city or town council may create metropolitan 
sanitary and/or storm sewer districts. 

Before creating any metropolitan sanitary and/or storm sewer district 
the board of county commissioners shall pass a resolution of intention so 
to do, which said resolution shall designate: 

(a) the proposed name of such district, 

(b) the necessity for the proposed district, 

(c) a general description of the territory or lands to be included 
within said district, giving the boundaries thereof, 

(d) the general character of the sanitary and/or storm sewer system 
and its proposed location, 


(e) the name of the engineer who is to have charge of the work, and 


(f) the estimated cost thereof. 
History: En. Sec. 1, Ch. 185, L. 1957. 


Title of Act 


An act relating to the creation of metro- 
politan sanitary and storm sewer districts 
to serve inhabitants of both cities and in- 
corporated towns and rural areas within 
counties; to empower the county commis- 
sioners to create metropolitan sanitary 
districts with the consent of city or town 
councils for the purpose of constructing 
sanitary or storm sewer systems; provid- 


16-4402. 


City or town concurrence in resolution—notices. 


ing for the levy and collection of special 
assessments to pay for the same; and to 
adequately maintain same and extend pay- 
ment of installments over any period not 
exceeding twenty years; to provide for the 
issuance of special improvement warrants 
or bonds in such metropolitan sanitary or 
storm sewer districts; providing for the 
powers and duties of the county commis- 
sioners in respect thereto; and repealing 
chapter 292, Laws of 1947. 


Upon pas- 


sage of such resolution of intention, the board of county commissioners 
shall transmit a copy of the same to the executive head of any city or 
town within the proposed district for consideration by such city or town 
council, and if the city or town council shall by resolution concur in the 
resolution of the board of county commissioners a copy of the resolution 
of concurrence shall be transmitted to the board of county commissioners. 

If the city or town council does not concur in the resolution of the 
board of county commissioners, the board shall have no authority to pro- 
ceed further with the creation of the district. However, if the city or 
town council concurs in the resolution of the board of county commis- 
sioners, the board must give notice of the passage of its resolutions of 
intention, and of the concurrence therein by the city or town council, which 
notice must be published for ten consecutive days in a daily newspaper or 
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in two issues of a weekly newspaper published nearest to the place where 
such improvement district is to be created, and shall also cause to be 
posted within the boundaries of such special improvement district, a copy 
of such notice in three public places, and a copy of such notice shall be 
mailed to every person, firm or corporation, or the agent of such person, 
firm or corporation owning property within the proposed district, at his 
last known place of residence upon the same day such notice is first pub- 
lished or posted. 

Such notice must describe the general character of the improvement, or 
improvements, so proposed to be made, state the estimated cost thereof, 
and designate the time when, and the place where, the board of county 
commissioners will hear and pass upon all protests that may be made 
against the making or maintenance of such improvements, or the creation 
of such district, and the said notice shall refer to the resolution on file in 
the office of the county clerk for the description of the boundaries. 


History: En. Sec. 2, Ch. 185, L. 1957. 


16-4403. Protests and hearing. At any time within thirty days after 
the date of the first publication of the passage of the resolution or inten- 
tion, any owner of property liable to be assessed for said work may make 
written protest against the proposed work. Such protest must be in 
writing and be delivered to the county clerk, who shall endorse thereon 
the date of the receipt by him. At the next regular meeting of the board 
of county commissioners, after the expiration of the time within which said 
protest may be so made, the board of county commissioners shall proceed 
to hear and pass upon all protests so made, and its decision shall be final 
and conclusive; provided, however, if the protest against the proposed 
work is made by the owners of more than fifty per cent of the area in the 
proposed district, no further proceedings shall be taken by the board of 
county commissioners. 

In determining whether or not sufficient protests have been filed in 
the proposed district to prevent further proceedings therein, property 
owned by the city, county, and school districts shall be considered the 
same as any other property in the district. The board of county commis- 
sioners may adjourn said hearing from time to time. 


History: En. Sec. 3, Ch. 185, L. 1957. 


16-4404. Resolution creating district. When no protests have been 
delivered to the county clerk within thirty days after the date of the first 
publication of the notice of the passing of the resolution of intention, or 
when a protest shall have been found by said board of county commis- 
sioners to be insufficient, or shall have been overruled, immediately there- 
upon the board of county commissioners shall be deemed to have acquired 
jurisdiction to order improvements, but before ordering any of the said 
proposed improvements, the board of county commissioners shall pass a 
resolution creating the said metropolitan sanitary and/or storm sewer 
district in accordance with the resolution of intention theretofore intro- 
duced and passed by the board of county commissioners. 

History: En. Sec. 4, Ch. 185, L. 1957. 
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16-4405. Description. In ali resolutions, notices, orders, and deter- 
_minations subsequent to the resolution of intention and notice of improve- 
ments it shall be sufficient to briefly describe the work or the metropolitan 
sanitary and/or storm sewer district, or both, and to refer to the resolu- 
tion of intention for further particulars. 
History: En. Sec. 5, Ch. 185, L. 1957. 


16-4406. Federal property omitted from assessment. Whenever any 
lot, piece or parcel of land belonging to the United States or mandatory of 
the government shall front upon the proposed work or improvement, or 
is to be included within the district declared by the board of county com- 
missioners in its resolution of intention to be a district to be assessed to 
pay the cost and expenses thereof, the said board of county commissioners 
shall in the resolution of intention declare that the said lots, pieces or 
parcels of land or any of them shall be omitted from the assessment 
thereto to be made to cover the cost and expenses of said work or improve- 
ment, and the cost of said work or improvement in front of said lots, pieces 
or parcels of land shall be paid by the county from its general fund. 

History: En. Sec. 6, Ch. 185, L. 1957. 


16-4407. Method of assessment. ‘To defray the cost of installing and 
maintaining either sanitary or storm sewer systems under the provisions 
of this act, the board of county commissioners shall adopt the following 
method of assessment: The board of county commissioners shall assess 
the entire cost of the improvements against the entire metropolitan sani- 
tary district, and each lot or parcel of land assessed in such district is to 
be assessed with that part of the whole cost which its area bears to the 
area of the entire district, exclusive of streets, avenues, alleys and public 
places. 

History: En. Sec. 7, Ch. 185, L. 1957. 


16-4408. Cost of making improvements in special improvement dis- 
tricts—resolution, levy, and assessment. To defray the cost of making im- 
provements in any special improvement district, the board of county com- 
missioners shall, by resolution, levy and assess a tax upon all property in 
the district created for such purpose, by using for a basis for such assess- 
ment the method provided for by this act. Such resolution shall contain 
a description of each lot or parcel of land, with the name of the owner, 
if known, and the amount of each partial payment, when made, and the 
day when the same shall become delinquent. The payment of the assess- 
ment to defray the cost of constructing any improvements in said metro- 
politan sanitary and/or storm sewer districts may be spread over a term 
of not to exceed twenty (20) years, payment to be made in equal install- 
ments. 

History: En. Sec. 8, Ch. 185, L. 1957. 


16-4409. Resolution—notice—hearing. Such resolution, signed by the 
chairman of the board of county commissioners, shall be kept on file in 
the office of the county clerk, and a notice signed by the county clerk, 
stating that the resolution levying a special assessment to defray the 
cost of making such improvements is on file in the office of the county 
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clerk, subject to inspection, shall be published in at least one publication 
in a newspaper published nearest to where the special improvement is to 
be made. Such notice shall state the time and place in which objections 
to the final adoption of such resolution will be heard by the board of county 
commissioners, and the time for such hearing shall be not less than five 
days after the publication of such notice. At the time so fixed, the board 
of county commissioners shall meet and hear all such objections, and for 
that purpose may adjourn from day to day and may by resolution modify 
such assessment in whole or in part. A copy of such resolution, certified 
by the county clerk, must be delivered to the county treasurer two days 
after its passage. 
History: En. Sec. 9, Ch. 185, L.*1957. 


16-4410. Assessments as lien. Any special assessment made and 
levied to defray the cost and expenses of any of the work enumerated in 
this act, together with any percentages imposed for delinquency and for 
cost of collection, shall constitute a lien upon and against the property 
upon which such assessment is made and levied, and from and after the 
date of the passage of the resolution levying such assessment, which lien 
can only be extinguished by payment of such assessment, with all penal- 
ties, costs and interest. 

History: En. Sec. 10, Ch. 185, L. 1957. 


16-4411. Ex-officio commissioners of district—jurisdiction. The board 
of county commissioners shall be ex-officio commissioners of the metro- 
politan sanitary and/or storm sewer district formed under the provisions 
of this act, and shall have sole and complete jurisdiction over all drainage 
structures and sewage treating plants which are now or may be hereafter 
built and situated within said district. The commission shall be respon- 
sible for the proper functioning and maintenance thereof, and for the 
condition and maintenance of all publicly owned streets, alleys, land, parks 
or other thoroughfares within the boundaries of such district insofar as 
such may be affected by the construction or maintenance of the struc- 
tures under control and jurisdiction of such district. | 

History: En. Sec. 11, Ch. 185, L. 1957. 


16-4412. Federal funds for local public works programs. The board 
of county commissioners are hereby authorized to apply for, and receive 
from, the federal government on behalf of said metropolitan sanitary 
and/or storm sewer district, any moneys that may be appropriated by 
the congress for aiding in local public works projects, and likewise the 
board of county commissioners may borrow from the federal government 
any funds available for assisting in the planning or financing of local 
public works projects, and repay the same out of the moneys received 
from the tax levy provided for in this act. 

History: En. Sec. 12, Ch. 185, L. 1957. 


16-4413. Applicable provisions of rural improvement district act. 
The provisions of sections 16-1607, 16-1608, 16-1609, 16-1610, 16-1615, 16- 
1616, 16-1619, 16-1620, 16-1621, 16-1622, 16-1623, 16-1624, 16-1625, 16-1626, 
16-1627 and 16-1628, Revised Codes of Montana, 1947, pertaining to the 
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powers and duties of the county commissioners in rural improvement dis- 
tricts shall likewise apply under the provisions of this act. 


History: En. Sec. 13, Ch. 185, L. 1957. 


Repealing Clause 

Section 14 of Ch. 185, Laws 1957 read 
“Chapter 292, Laws of 1947, is hereby re- 
pealed, providing however, that any 


metropolitan sanitary sewer districts cs- 
tablished under the provisions of chapter 
292, Laws of 1947, shall be valid, and any 
obligations incurred thereunder shall in 
nowise be affected by the repeal of said 
chapter 292, Laws of 1947.” 


CHAPTER 45—COUNTY WATER DISTRICTS 


Section 16-4501. 


Organization of county water districts authorized. 


Proposition submitted—who may vote—certificate of secretary of 


state—district deemed incorporated—must hear testimony—suit 


Power to construct works across streets, etc.—right of way through 


Exclusion of territory—petition—contents—duties of secretary— 


Directors may institute proceedings for exclusion—hearing—refer- 


16-4502. Organization of county water districts. 
16-4503. Petition—boundaries of district—publication. 
16-4504. Time of consideration—final hearing. 
16-4505. 
commenced within one year—election. 
16-4506. Election of directors—term of office. 
16-4507. Nomination of officers. 
16-4508. General law to govern. 
16-4509. Officers subject to recall. 
16-4510. Organization of board. 
16-4511. Ordinances—enacting clause—compensation. 
16-4512. General manager, secretary and auditor. 
16-4513. Informality not to invalidate. 
16-4514. Powers of district. 
16-4515. Powers exercised by board. 
16-4516. Duties of officers of board—depositary of funds—officers’ bonds. 
16-4517. Bonded indebtedness. 
16-4518. Election. 
16-4519. Notice. 
16-4520. Publication. 
16-4521. Canvass of returns. 
16-4522. Two-thirds vote necessary. 
16-4523. Value of bonds issued. 
16-4524. 
state lands. 
16-4525. Water rates. 
16-4526. Rate to pay operating expenses. 
16-4527. Commissioners to levy water taxes. 
16-4528. Levy and collection of tax. 
16-4529. Initiative. 
16-4530. Referendum. 
16-4531. Adding to district. 
16-4532. Definitions. 
16-4533. 
hearing—order excluding lands. 
16-4534. 
endum. 
16-4501. 


_ Organization of county water districts authorized. A county 


water district may be organized and incorporated and managed as herein 
expressly provided and may exercise the powers herein expressly granted 


or necessarily implied. 
History: En. Sec. 1, Ch. 242, L. 1957. 


Title of Act 


An act to provide for the incorporation 
and organization and management of 
county water districts; to provide for the 
acquisition of water-rights or construc- 


5d 


tion thereby of water-works; and for the 
acquisition of all property necessary there- 
for; and also to provide for the distribu- 
tion and sale of water by said districts; 
Bre for severability and an effective 
ate. 


16-4502 COUNTIES 


16-4502. Organization of county water districts. The people of any 
county, or portion of a county, or city and county, whether such portion 
includes unincorporated territory or not, in the state of Montana, having 
a population of not less than three hundred (300) inhabitants, may organ- 
ize a county water district under the provisions of this act by proceeding 
as herein provided. 

History: En. Sec. 2, Ch. 242, L. 1957. 


16-4503. Petition—boundaries of district—publication. A _ petition, 
which may consist of any number of separate instruments, shall be pre- 
sented at a regular meeting of the board of commissioners of the county 
in which the proposed water district is located, signed by the registered 
voters within the boundaries of the proposed water district, equal in num- 
ber to at least ten per centum (10%) of the registered voters of the terri- 
tory included in such proposed water district. Such petition shall set 
forth and describe the proposed boundaries of such water district, and 
shall pray that the same be incorporated under the provisions of this act, 
and the text of such petition shall be published for ten (10) consecutive 
days in a daily newspaper or in two (2) issues of a weekly newspaper 
printed and published in such county, together with a notice stating the 
time of the meeting at which same will be presented. The first publication 
shall be at least two (2) weeks before the time at which the petition is 
to be presented. When contained upon more than one (1) instrument, 
one (1) copy only of such petition need be published. No more than five 
of the names attached to said petition need appear in such publication of 
said petition and notice, but the number of signers shall be stated. 

History: En. Sec. 3, Ch. 242, L. 1957. 


16-4504. Time of consideration—final hearing. With such publica- 
tion there shall be published a notice of the time of the meeting of the 
board when such petition will be considered and that all persons interested 
therein may then appear and be heard. At such time the board of com- 
missioners shall hear the petition and those appearing thereon together 
with such written protests as shall have been filed with the county clerk 
and recorder prior to such hearing by or on behalf of owners of taxable 
property situated within the boundaries of the proposed district and may 
adjourn such hearing from time to time, not exceeding four (4) weeks in 
all. No defect in the contents of the petition or in the title to or form 
of the notice or signatures, or lack of signatures, thereto shall vitiate any 
proceedings thereon, provided such petition or petitions have a sufficient 
number of qualified signatures attached thereto. On the final hearing said 
board shall make such changes in the proposed boundaries as may be 
deemed advisable and shall define and establish such boundaries, but said 
board shall not modify said boundaries as to exclude from such proposed 
district any territory which would be benefited by the formation of such 
district; nor shall any lands which will not, in the judgment of said board, 
be benefited by such district be included within such proposed district. 
Any person whose lands are benefited by such district may upon his appli- 
cation, in the discretion of said board, have such lands included within 
said proposed district. 

History: En. Sec. 4, Ch. 242, L. 1957. 
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16-4505. Proposition submitted—who may vote—certificate of secre- 
tary of state—district deemed incorporated—must hear testimony—suit 
commenced within one year—election. Upon such hearing of said peti- 
tion, the board of commissioners shall determine whether or not said pe- 
tition complies with the requirements of the provisions of this act, and 
for that purpose must hear all competent and relevant testimony offered 
in support of or in opposition thereto. Such determination shall be en- 
tered upon the minutes of said board of commissioners. A finding of the 
board of commissioners in favor of the genuineness and sufficiency of the 
petition and notice shall be final and conclusive against all persons except 
the state of Montana upon suit commenced by the attorney general. Any 
such suit must be commenced within one (1) year after the order of the 
board of commissioners declaring such district organized as herein pro- 
vided, and not otherwise. Upon the final determination of the boundaries 
of the district the board of commissioners shall give notice of an election 
to be held in said proposed water district for the purpose of determining 
whether or not the same shall be incorporated, the date of which election 
shall be not more than sixty (60) days from the date of the final hearing 
of such petition. Such notice shall describe the boundaries so established 
and shall state the proposed name of the proposed incorporation (which 
name shall contain the words “ county water district’), and this 
notice shall be published for ten (10) consecutive days in a daily news- 
paper or in two (2) issues of a weekly newspaper printed and published 
in said county. The first publication shall be made at least two (2) weeks 
before the time at which the election is to be held. At such election the 
proposition to be submitted shall be: “Shall the proposition to organize 

county water district under (naming the chapter containing this 
act) of the acts of the ————— session of the Montana legislature and 
amendments thereto be adopted?” And the election thereupon shall be 
conducted, the vote canvassed and the result declared in the same manner 
as provided by law in respect to general elections, so far as they may be 
applicable, except as in this act otherwise provided. No person shall be 
entitled to vote at any election under the provisions of this act unless such 
person possesses all the qualifications required of electors under the gen- 
eral election laws of the state, and is the owner of taxable real property 
situated within the boundaries of the proposed district. Within four (4) 
days after such election the vote shall be canvassed by the board of com- 
missioners. If a majority of the votes cast at such election in each mu- 
nicipal corporation or part thereof and in the unincorporated territory 
included in such proposed water district shall be in favor of organizing 
such county water district, said board shall by an order entered on its 
minutes declare the territory enclosed within the proposed boundaries 
duly organized as a county water district under the name theretofore desig- 
nated, and the county clerk shall immediately cause to be filed with the 
secretary of state and shall cause to be recorded in the office of the county 
recorder of the county in which such district is situated, each, a certificate 
stating that such a proposition was adopted. Upon the receipt of such last- 
mentioned certificate the secretary of state shall, within ten (10) days, 
issue his certificate reciting that the county water district (naming it) has 
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been duly incorporated according to the laws of the state of Montana. A 
copy of such certificate shall be transmitted to and filed with the county 
clerk of the county in which such county water district is situated. From 
and after the date of such certificate, the district named therein shall be 
deemed incorporated as a county water district, with all the rights, 
privileges and powers set forth in this act and necessarily incident thereto. 
In case less than a majority of the votes cast are in favor of said proposi- 
tion the organization fails but without prejudice to renewing proceedings 
at any time in the future. 


History: En. Sec. 5, Ch. 242, L. 1957. 


16-4506. Election of directors—term of office. At an election to be 
held within such district under the provisions of this act and the laws 
governing general elections not inconsistent herewith, the county water 
district thus organized shall proceed within ninety (90) days after its 
formation to the election of a board of directors consisting, if there are 
no municipalities within the boundaries of said district, of five (5) mem- 
bers. In all cases where the boundaries of such water district include any 
municipality or municipalities, said board of directors, in addition to said 
five (5) directors to be elected as aforesaid, shall consist of one (1) addi- 
tional director for each one of said municipalities within such county water 
district, each such additional director to be appointed by the mayor of the 
municipality for which said additional director is allowed; and if there be 
any unincorporated territory within said water district, of one additional 
director, to be appointed by the said board of commissioners. Any director 
so elected or appointed shall be a qualified freeholder and a resident of said 
district. All directors, elected or appointed, shall hold office until the 
election and qualification or appointment and qualification of their succes- 
sors. The term of office of directors elected under the provisions of this 
act shall be four (4) years from and after the date of their election; pro- 
vided, that the directors first elected after the passage of this act shall 
hold office only until the election and qualification of their successors as 
hereinafter provided. The term of office of directors appointed by said 
mayor or mayors or by said board of commissioners shall be six (6) years 
from and after the date of appointment. Directors to be first appointed 
under the provisions of this act shall be appointed within ninety (90) days 
after the formation of the district. The election of directors of such county 
water district shall be in every fourth year after its organization, on the 
fourth Tuesday in March, and shall be known as the “general water 
district election.” All other elections which may be held by authority of 
this act, or of the general laws, shall be known as special water district 
election. 


History: En. Sec. 6, Ch. 242, L. 1957. 


16-4507. Nomination of officers. (1) The mode of nomination and 
election of all elective officers of such water district to be voted for at any 
water district election and the mode of appointment of a director or di- 
rectors by said mayor or mayors or by said board of commissioners shall 
be as follows and not otherwise. 
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(2) The name of a candidate shall be printed upon the ballot when 
a petition of nomination shall have been filed in his behalf in the manner 
and form and under the conditions hereinafter set forth. 

(3) The petition of nomination shall consist of not less than twenty- 
five (25) individual certificates, which shall read substantially as follows: 


PELTVION) OF NOMINATION 
' Individual Certificate. 
State of Montana 


SS. 
MOUNtYyOllelintan: J3ut" fetal 
Prect) Not gee 

I, the undersigned, certify that 1 do hereby join in a petition for the 
noOMmmattonnot cys fit: , whose residence is at ____/___ for the office of 
Meus" 2 of the ________ county water district to be voted for at the water 
district election to'be held inthe a1 4su.. county water district on the 
aiudte. vil day of __..____, 19__; and I further certify that I am a qualified 


elector and freeholder residing within said district, and am not at this 
time a signer of any other petition nominating any other candidate for 
the above named office; or, in case there are several places to be filled in 
the above named office, that I have not signed more petitions than there are 
places to be filled in the above named office; that my residence is at No. 


Pasi as!t Street) ta luda gand that.my occupation is) g4.4 Ya. 
(Signed) sj. is eae eae 


Ss. 


BES Pac ea , being duly sworn, deposes and says that he is the person 
who signed the foregoing certificate and that the statements therein are 
true and correct. 


Subscribed and sworn to before me this ________ ayy of cde tee bore 


Notary Public 


The petition of nomination of which this certificate forms a part shall, 
if found insufficient, be returned to ________ 1 a eee eRe , Montana. 

(4) Clerk to furnish forms. It shall be the duty of the county clerk 
to furnish upon application a reasonable number of forms of individual 
certificates of the above character. 

(5) Certificates. Each certificate must be a separate paper. All 
certificates must be of uniform size as determined by the county clerk. 
Each certificate must contain the name of one signer thereto and no more. 
Each certificate shall contain the name of one candidate and no more. 
Each signer must be a qualified elector residing within said district, must 
not at the time of signing a certificate have his name signed to any other 
certificate for any other candidate for the same office, nor, in case there 
are several places to be filled in the same office, signed to more certificates 
for candidates for that office than there are places to be filled in such 
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office. In case an elector has signed two or more conflicting certificates, 
all such certificates shall be rejected. Each signer must verify his certifi- 
cate and make oath that the same is true, before a notary public. Each 
certificate shall further contain the name and address of the person to 
whom the petition is to be returned in case said petition 1s found in- 
sufficient. 

(6) Presentation of petition. A petition of nomination, consisting 
of not less than twenty-five (25) individual certificates for any one candi- 
date, may be presented to the county clerk not earlier than forty-five 
(45) days nor later than thirty (30) days before the election. The county 
clerk shall indorse thereon the date upon which the petition was pre- 
sented to him. 

(7) Examination of petition. When a petition of nomination is pre- 
sented for filing to the county clerk, he shall forthwith examine the same, 
and ascertain whether or not it conforms to the provisions of this section. 
If found not to conform thereto, he shall then and there in writing 
designate on said petition the defect or omission or reason why such 
petition can not be filed, and shall return the petition to the person 
named as the person to whom the same may be ieturned in accordance 
with this section. The petition may then be amended and again pre- 
sented to the clerk as in the first instance. The clerk shall forthwith pro- 
ceed to examine the petition as hereinbefore provided. If necessary, 
the board of commissioners shall provide extra help to enable the clerk 
to perform satisfactorily and promptly the duties imposed by this section. 

(8) Signer may withdraw name. Any signer to a petition of nomi- 
nation and certificate may withdraw his name from the same by filing with 
the county clerk a verified revocation of his signature before the filing 
of his petition by the clerk, and not otherwise. He shall then be at 
liberty to sign a petition for another candidate for the same office. 

(9) Candidate may withdraw. Any person whose name has been 
presented under this section as a candidate may, not later than twenty- 
five (25) days before the day of election, cause his name to be withdrawn 
from nomination by filing with the county clerk a request therefor in 
writing, and no name so withdrawn shall be printed upon the ballot. 
If, upon such withdrawal, the number of candidates remaining does 
not exceed the number to be elected, then other nominations may be made 
by filing petitions therefor not later than twenty-five (25) days prior to 
such election. | 

(10) Petition filed. If either the original or amended petition of 
nomination be found sufficiently signed as hereinbefore provided, the 
clerk shall file the same twenty-five (25) days before the date of the 
election. When a petition of nomination shall have been filed by the 
clerk it shall not be withdrawn or added to and no signatures shall be 
revoked thereafter. 

(11) Petitions preserved. The county clerk shall preserve in his 
office for a period of two years, all petitions of nomination and all 
certificates belonging thereto, filed under this section. 

(12) List of candidates. Immediately after such petitions are filed, 
the county clerk shall enter the names of the candidates in a list, with 
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the offices to be filled, and shall not later than twenty (20) days before 
the election certify such list as being the list of candidates nominated 
as required by the provisions of this act, and the board of commissioners 
shall cause said certified list of names and the offices to be filled, to be 
published in the proclamation calling the election at least ten (10) suc- 
cessive days before the election in at least one (1) but not more than 
three (3) newspapers of general circulation published in the county in 
which such municipal water district is located. Such proclamation shall 
conform in all respects to the general state law governing the conduct 
of general elections now or hereafter in force, applicable thereto, except 
as otherwise herein provided. 

(13) Ballots. Form.- The county clerk shall cause the ballots to 
be printed and bound and numbered as provided by said general state 
law, except as otherwise required in this act. The ballots shall contain 
the list of names and the respective offices as published in the proclama- 
tion and shall be in substantially the following form: 


GHNE RAT eSCOR, SPECIAL) ( DISTRIC Ts bls G FLON 


Be hes Neh t County Water District, 
(Inserting date thereof.) 


Instructions to Voters: To vote, stamp or write a cross (X) opposite 
the name of the candidate for whom you desire to vote. All marks other- 
wise made are forbidden. All distinguishing marks are forbidden and 
make the ballot void. If you wrongly mark, tear or deface this ballot, 
return it to the inspector of election, and obtain another. 

(14) How printed. All ballots printed shall be precisely on the 
same size, quality, tint of paper, kind of type, and color of ink, so that 
without the number it would be impossible to distinguish one ballot 
from another; and the names of all candidates printed upon the ballot 
shall be in type of the same size and style. A column may be provided 
on the right-hand side for questions to be voted upon at municipal water 
district election, as provided for under this act. The names of the candi- 
dates for each office shall be arranged in alphabetical order, and nothing 
on the ballot shall be indicative of the source of the candidacy or of the 
support of any candidate. 

(15) No candidate omitted. The name of no candidate who has 
been duly and regularly nominated, and who has not withdrawn his 
name as herein provided shall be omitted from the ballot. 

(16) Office. The offices to be filled shall be arranged in the follow- 
ing order: “For director vote for (giving number).” 

(17) Voting squares. Half-inch square shall be provided at the 
right of the name of each candidate wherein to mark the cross. 

(18) Spaces below printed names. MHaltf-inch spaces shall be left 
below the printed names of candidates for each office, equal in number 
to the number to be voted for, wherein the voter may write the name of 
any person or persons for whom he may wish to vote. 

(19) Votes necessary to elect. In case there is but one person 
to be elected to an office, the candidate receiving a majority of the 
votes cast for all the candidates for that office, shall be declared elected; 
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in case there are two or more persons to be elected to an office, as that 
of director, then those candidates equal in number to the number to be 
elected, who receive the highest number of votes for such office shall be 
declared elected. 

(20) Failure to qualify. If a person elected fails to qualify, the 
office shall be filled as if there were a vacancy in such office, as herein- 
after provided. 

(21) Mode of appointment by mayor. The mode of appointment of: 
director or directors by a mayor, or by a board of commissioners, shall 
be by certificate of appointment signed by said mayor or mayors, or 
issued by said board of commissioners, and transmitted to the board 
of directors of said county water district. 

(22) Informality not to invalidate. No informality in conducting 
county water district elections shall invalidate the same, if they have 
been conducted by directors to fill a vacancy, or appointed by a mayor 
or by this act. 

History: En. Sec. 7, Ch. 242, L. 1957. 


16-4508. General law to govern. The provisions of the law relating 
to the qualifications of electors, the manner of voting, the duties of 
election officers, the canvassing of returns, and all other particulars in 
respect to the management of general elections, so far as they may be 
applicable, shall govern all water district elections, except as in this act 
otherwise provided; provided, however, that where a corporation owns 
taxable real property within the boundaries of the district, the president, 
vice-president or secretary of such corporation shall be entitled to cast a 
vote on behalf of the corporation; provided also that an elector owning 
taxable real property within the district need not reside within the dis- 
trict in order to vote, and provided that the board of commissioners shall 
canvass the returns of the first election and that thereafter, except as 
herein provided, the board of directors shall meet as a canvassing board 
and duly canvass the returns within four (4) days after any water dis- 
trict election, including any water district bond election. 

History: En. Sec. 8, Ch. 242, L. 1957; Amendment ; 
amd. Sec. 1, Ch. 258, L. 1959. The 1959 amendment added the first 
two provisos to this section. 

16-4509. Officers subject to recall. Every incumbent of an elective 
office, whether elected by popular vote for a full term, or elected by the 
board of directors to fill a vacancy, or appointed by a mayor or by said 
board of commissioners for a full term, is subject to recall by the 
voters of any county water district organized under the provisions of 
this act, in accordance with the recall provisions of sections 11-3220 to 
11-3227, Revised Codes of Montana, both inclusive, applicable to officers 
under the commission-manager plan. 

History: En. Sec. 9, Ch. 242, L. 1957. 


16-4510. Organization of board. The board of directors shall be 
the governing body of such county water district. It shall hold its first 
meeting on the sixth Monday after the first general election for the 
election of directors as herein provided; it shall choose one of its mem- 
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bers president, and shall thereupon provide for the time and place of 
holding its meetings and the manner in which its special meetings may 
be called. All legislative sessions of the board of directors whether 
regular or special shall be open to the public. A majority of the board 
of directors shall constitute a quorum for the transaction of business. 
The board of directors shall establish rules for its proceedings. 

History: En. Sec. 10, Ch. 242, L. 1957. 


16-4511. Ordinances—enacting clause—compensation. The board of 
directors shall act only by ordinance or resolution. The ayes and noes 
shall be taken upon the passage of all ordinances or resolutions and 
entered upon the journal of the proceedings of the board of directors. 
No ordinance. or resolution shall be passed or become effective without 
the affirmative votes of at least a majority of the total members of the 
board. The enacting clause of all ordinances passed by the board shall 
be in these words: “Be it ordained by the board of directors of 
county water district as follows:” All resolutions and ordinances shall 
be signed by the president of the board of directors and attested by the 
secretary. Each of the members of the board of directors shall receive 
for each attendance at the meetings of the board ten dollars ($10.00), 
and shall receive no other compensation. No director, however, shall 
receive pay for more than three (3) meetings in any calendar month. 
Any vacancy in the board of directors, whether the vacant office is elec- 
tive or appointive, shall be filled by the remaining directors. 

History: En. Sec. 11, Ch. 242, L. 1957. 


16-4512. General manager, secretary and auditor. The board of 
directors shall at its first meeting, or as soon thereafter as practicable, 
appoint, by a majority vote, a general manager, a secretary, and an auditor. 
No director shall be eligible to the office of general manager, secretary, 
or auditor. The general manager, secretary, and auditor, shall receive such 
compensation as the board of directors shall determine, and each shall 
serve at the pleasure of the board. 

History: En. Sec. 12, Ch. 242, L. 1957. 


16-4513. Informality not to invalidate. No informality in any pro- 
ceeding or informality in the conduct of any election, not substantially 
affecting adversely the legal rights of any citizen, shall be held to in- 
validate the incorporation of any county water district, and any proceed- 
ing wherein the validity of such incorporation is denied shall be com- 
menced within three (3) months from the date of the certificate of in- 
corporation, otherwise said incorporation and the legal existence of said 
county water district, and all proceedings in respect thereto, shall be 
held to be valid and in every respect legal and incontestable. 

History: En. Sec. 13, Ch. 242, L. 1957. 


16-4514. Powers of district. Any county water district incorporated 
as herein provided shall have power: 

(1) To have perpetual succession ; 

(2) Sue and be sued. To sue and be sued, except as otherwise pro- 
vided herein or by law, in all actions and proceedings in all courts and 
tribunals of competent jurisdiction; 
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(3) Adopt seal. To adopt a seal and alter it at pleasure; 

(4) Hold property. To take by grant, purchase, gift, devise, or 
lease; to hold, use, enjoy, and to lease or dispose of real and personal 
property of every kind, within or without the district, necessary to the 
full exercise of its powers; 

(5) Acquire water-works. To construct, purchase, lease, or other- 
wise acquire, and to operate and maintain water-rights, water-works, 
canals, conduits, reservoirs, lands and rights useful or necessary to store, 
conserve, supply, produce, or convey water for household, domestic 
or other similar purposes for the benefit of the district ; 

(6) Store water. To store water for the benefit of the district; to 
conserve water for future use; to appropriate, acquire and conserve water 
and water-rights for the purposes of the district; to commence, main- 
tain, intervene in and compromise, in the name of the district, and to 
assume the costs of any action or proceeding involving or affecting the 
ownership or use of waters or water-rights within the district used or 
useful for any purpose of the district or a benefit to any land situated 
therein; to commence, maintain, intervene in, defend and compromise 
actions and proceedings to prevent interference with or diminution of the 
natural flow of any stream or natural subterranean supply of waters 
used or useful for any purpose of the district or a common benefit to the 
lands within the district or its inhabitants; and to commence, maintain 
and defend actions and proceedings to prevent any such interference with 
the aforesaid waters as may endanger the inhabitants or lands of the 
district; 

(7) Lease water-works. To lease of and from any person, firm, or 
public or private corporation with the privilege of purchase, or other- 
wise, existing water-rights, water-works, canals or reservoir systems; and 
to carry on and maintain the same; also to sell water, or the use thereof, 
for household or domestic use or other similar purposes; and whenever 
there is a surplus of water to sell or otherwise dispose of the same, to 
municipalities or towns or to consumers located within or without the 
boundaries of the district; 

(8) Cooperate with United States. To cooperate and contract with 
the United States under the Federal Reclamation Act of June 17, 1902 
and all acts amendatory thereof and supplementary thereto or any other 
act of Congress authorizing or permitting such cooperation or contract 
for purposes of construction of works necessary or appropriate for the 
purposes of the district or for the acquisition, purchase, extension, opera- 
tion, or maintenance of such works, or for a water supply or for the 
assumption as principal or guarantor of indebtedness to the United States 
and to carry out and perform the terms of any contract so made; 

(9) Borrow money. To borrow money and incur indebtedness and 
to issue bonds or other evidences of such indebtedness; also to refund 
or retire any indebtedness or lien that may exist against the district or 
property thereof; 

(10) Levy taxes. To cause taxes to be levied in the manner pro- 
vided for herein for the purpose of paying any obligation of the district 
and to accomplish the purposes of this act in the manner herein provided; 
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(11) Make contracts. To make contracts, to employ labor and to do 
all acts necessary for the full exercise of the foregoing powers. 
History: En. Sec. 14, Ch. 242, L. 1957. 


16-4515. Powers exercised by board. The powers herein enumerated 
shall, except as herein otherwise provided, be exercised by the board of 
directors above provided for and elected and appointed as described 
herein. 

History: En. Sec. 15, Ch. 242, L. 1957. 


16-4516. Duties of officers of board—depositary of funds—officers’ 
bonds. The president shall sign all contracts on behalf of the district 
and perform such other duties as may be imposed by the board of directors. 
The secretary shall countersign all contracts on behalf of the district 
and perform such other duties as may be imposed by the board of di- 
rectors. The general manager shall have full charge and control of the 
maintenance, operation and construction of the water-works or water- 
works system of said water district, with full power and authority to 
employ and discharge all employees and assistants at pleasure, pre- 
scribe their duties, and shall, subject to the approval of the board of 
directors, fix their compensation. The general manager shall perform such 
other duties as may be imposed upon him by the board of directors. The 
general manager shall report to the board of directors in accordance with 
such rules and regulations as they may adopt. The auditor shall be 
charged with the duty of installing and maintaining a system of auditing 
and accounting that shall completely and at all times show the financial — 
condition of the district. He shall draw warrants to pay demands made 
against the district when such demands have been first approved by 
at least three (3) members of the board of directors and by the general 
manager. The board of directors shall also designate a depositary or de- 
positaries to have the custody of the funds of the district, all of which 
depositaries shall give security sufficient to secure the district against 
possible loss, and who shall pay the warrants drawn by the auditor for 
demands against the district under such rules as the directors may pre- 
scribe. The general manager, secretary and auditor, and all other em- 
ployees or assistants of said district who may be required so to do by the 
board of directors, shall give bonds to the district conditioned for the 
faithful performance of their duties as the board of directors from time 
to time may provide. 

History: En. Sec. 16, Ch. 242, L. 1957. 


16-4517. Bonded indebtedness. Whenever the board of directors deem 
it necessary for the district to incur a bonded indebtedness, it shall by a 
resolution so declare and state the purpose for which the proposed debt 
is to be incurred, the land within the district to be benefited thereby, the 
amount of debt to be incurred, the maximum term the bonds proposed 
to be issued shall run before maturity, which shall not exceed forty (40) 
years, and the maximum rate of interest to be paid, which shall not ex- 
ceed seven per cent (7%) per annum, and the proposition to be sub- 
mitted to the electors. 

History: En. Sec. 17, Ch. 242, L. 1957. 
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16-4518. Election. The board of directors shall fix a date upon which 
an election shall be held for the purpose of authorizing said bonded in- 
debtedness to be incurred. It shall be the duty of the board of directors to 
provide for holding such special election on the day so fixed, in accord- 
ance with the general election laws of the state, so far as the same shall 
be applicable, except as herein otherwise provided. 

History: En. Sec. 18, Ch. 242, L. 1957. 


16-4519. Notice. Such board of directors shall give notice of the 
holding of such election, which notice shall contain the resolution adopted 
by the board of directors of the water district, boundaries of voting pre- 
cincts, which shall include therein only the lands to be benefited, as stated 
in such resolution, the location of polling places, and the names of the 
officers selected to conduct the election, who shall consist of one judge, 
one inspector and two clerks in each precinct. 

History: En. Sec. 19, Ch. 242, L. 1957. 


16-4520. Publication. Such notice shall be published for ten (10) 
consecutive days in a daily newspaper or in two (2) issues of a weekly 
newspaper published in the county wherein such water district is located, 
which newspaper shall be designated by the board of directors. Every 
qualified elector, owning taxable real property within such voting pre- 
cincts, but no others, shall be entitled to vote at such election. All the 
expenses of holding such election shall be borne by the district. 


History: En. Sec. 20, Ch. 242, L. 1957; deleted a provision which read “and if 


amd. Sec. 1, Ch. 258, L. 1959. there is no newspaper printed in such 
water district, then in some newspaper of 
Amendment general circulation published in the coun- 


The 1959 amendment substituted “in ty in which the district is situated’ and 
the county wherein such water district. substituted “owning taxable real proper- 
is located” for “in such water district”; ty’ for “residing.” 


16-4521. Canvass of returns. The returns of such election shall be 
made to and the votes canvassed by said board of directors on the first 
Monday following said election, and the results thereof ascertained and 
declared in accordance with the general election laws of the state, so 
far as they may be applicable, except as herein otherwise provided. The 
secretary of the board of directors, as soon as the result is declared, shall 
enter in the records of such board a statement of such results. No irregu- 
larities or informalities in conducting such election shall invalidate the 
same, if the election shall have otherwise been fairly conducted. In all 
respects not otherwise provided for herein, said election shall be called, 
managed and directed as is by law provided for general elections in this 
state applicable thereto, except as herein otherwise provided. 

History: En. Sec. 21, Ch. 242, L. 1957. 


16-4522. Two-thirds vote necessary. If from such returns it appears 
that more than two thirds of the votes cast at such election were in favor 
of and assented to the incurring of such indebtedness, then the board 
of directors may, by resolution, at such time or times as it deems proper, 
provide for the form and execution of such bonds and for the issuance of 
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any part thereof, and may sell or dispose ot the bonds so issued at such 
times or in such manner as it may deem to be to the public interest. 
History: En. Sec. 22, Ch. 242, L. 1957. 


16-4523. Value of bonds issued. Any bonds issued by any district 
organized under the provisions of this act are hereby given the same force, 
value and use as bonds issued by any municipality and shall be exempt 
from all taxation within the state of Montana. 

History: En. Sec. 23, Ch. 242, L. 1957. 


16-4524. Power to construct works across streets, etc.—right of way 
through state lands. The board of directors shall have power to con- 
struct works across any stream of water, watercourse, street, avenue, high- 
way, railway, canal, ditch or flume which the route of said works may 
intersect or cross; provided, such works are constructed in such manner 
as to afford security for life and property, and said board of directors 
shall restore the crossings and intersections to their former state as near 
as may be, or in manner not to have impaired unnecessarily their useful- 
ness. The right of way is hereby given, dedicated and set apart to 
locate, construct and maintain said works over and through any of the 
lands which are now or may be the property of this state, and to have 
the same rights and privileges appertaining thereto as have been or may 
be granted to the municipalities within the state. 

History: En. Sec. 24, Ch. 242, L. 1957. 


16-4525. Water rates. The board of directors shall fix all water rates, 
and shall through the general manager collect the charges for the sale 
and distribution of water to all users. 

History: En. Sec. 25, Ch. 242, L. 1957. 


16-4526. Rate to pay operating expenses. The board of directors in 
the furnishing of water shall fix such rate as will pay the operating ex- 
penses of the district, provide for repairs and depreciation of works owned 
or operated by it, pay the interest on any bonded debt, and, so far as 
possible, provide a sinking or other fund for the payment of the principal 
of such debt as it may become due; it being the intention of this section 
to require the district to pay the interest and principal of its bonded debt 
from the revenues of the district. 

History: En. Sec. 26, Ch. 242, L. 1957. 


16-4527. Commissioners to levy water taxes. If, from any cause, the 
revenues of the district shall be inadequate to pay the interest or principal 
of any bonded debt as it becomes due or any other expenses or claims 
against the district, then the board of directors must, at least fifteen (15) 
days before the first day of the month in which the board of commissioners 
of the county, or city and county, in which such water district is located, 
is required by law to levy the amount of taxes required for county or city 
and county purposes, furnish to the board of commissioners and to the 
auditor, respectively, an estimate in writing of the minimum amount of 
money required by the district for the payment of the principal or inter- 
est on any bonded debt as it becomes due, together with a description of 
the lands benefited thereby, as stated by the board of directors in the 
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resolution declaring the necessity to incur such bonded indebtedness, and 
also of the minimum amount of money required by the district for any 
other purpose in this section set forth, and the board of commissioners 
of such county or city and county must annually, at the time and in the 
manner of levying other county or city and county taxes and until any 
such bonded debt is fully paid, levy upon the lands so benefited and cause 
to be collected, a tax sufficient for the payment thereof to be known as 
ts) gt sty ak 2 Sanaa county water district bond tax’; and until all other ex- 
penses or claims are fully paid, levy upon all of the lands of the district 
and cause to be collected a tax sufficient for the payment thereof to be 
RGw tpas’ ties) ee county water district water tax.” 

When the minimum amount of money required for any purpose in this 
section enumerated has been determined, each lot or parcel of land to be 
assessed shall be assessed with that part of the amount of money re- 
quired which its area bears to the total area of all of the lands to be 
assessed; or said’ assessment may, at the option of the board of county 
commissioners, be based upon the taxable valuation, as stated in the 
last completed county assessment roll, of the lots or parcels of land, 
exclusive of improvements thereon, within said district, in which case, 
each lot or parcel of land to be assessed shall be assessed with that part 
of the amount of money required which its taxable valuation bears to the 
total taxable valuation of all of the lands to be assessed. 


When the written estimate of the minimum amount of money required 
has been delivered to the board of commissioners, said board shall give 
notice of its intention to levy and collect a tax sufficient for the payment 
thereof. Such notice shall be given: 


(1) By posting notice thereof in five (5) public places within the 
boundaries of the lands upon which the tax is to be levied, and 

(2) By publishing a copy of the notice for ten (10) consecutive days 
in a daily newspaper or in two (2) issues of a weekly newspaper pub- 
lished in the county wherein the district is located. 

(3) By forwarding registered mail, at least ten (10) days prior to 
the hearing provided for in paragraph (d) of this section, a copy of the 
notice addressed to the owners of taxable real property within the dis- 
trict as shown by the current assessment book on file in the office of the 
assessor of the county or counties the boundaries of which include taxable 
real property of the district. 

The legislative assembly hereby finds, determines and declares that 
the giving of notice in accordance with paragraphs (1), (2) and (3) of this 
section is reasonably calculated to inform the owners of taxable real 
property located within the boundaries of the district of the hearing pro- 
vided for in paragraph (d) of this section, and that the giving of any 
further notice is impracticable and is unnecessary to the assurance of 
due process of law to such property owners. 

Such notice shall state: 

(a) The amount of money ‘required; 

(b) The method of assessment which the board of commissioners 
intends to employ; 

(c) The boundaries or description of the lands to be assessed; and 
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(d) The time when and the place where, the board of commissioners 
will hear and pass upon all protests that may be made against the levy 
of the tax or any matter pertaining thereto, which said hearing shall 


be had no less than fifteen (15) days after the last publication of the 
notice. 


At the time and place designated for said hearing any owner of prop- 
erty situated within the area to be assessed may appear and protest the 
levy of the tax or any matter pertaining thereto. All protests must be 
heard, considered and ruled upon by the board of commissioners. The 
board of commissioners may adjourn said hearing from time to time. 


Where such tax is, for any reason, deemed unlawful by the person 
whose property is taxed, whether he has protested the same at the hear- 
ing above provided or not, he may pay the tax or the installments thereof 
under protest in the manner provided by section 84-4502, Revised Codes 
of Montana, 1947, and thereupon, and within the time prescribed and in 
the manner provided by said section 84-4502, may commence.an action 
to recover such tax, or installments, and in such action contest and liti- 
gate the payment of such tax on the same grounds and for the same 
reasons that he has stated in his written protest, and for no other reasons 
and on no other grounds; provided, that all of the provisions of said 
section 84-4502 for the retention or refunding of taxes paid under protest 
shall apply to taxes paid under protest under this section. 


History: En. Sec. 27, Ch. 242, L. 1957; 
amd. Sec. 3, Ch. 258, L. 1959. 


Amendment 


The 1959 amendment, in the second 
paragraph, deleted a phrase “where the 
water district is located more than one 
(1) mile from the boundary of an incor- 
porated city or town” which appeared 
after the words “total area of all of the 
lands to be assessed; or’; substituted 
“taxable valuation, as stated in the last 
completed county assessment roll, of the 
lots or parcels of land, exclusive of im- 
provements thereon, within said district” 


Repealing Clause 
Section 4 of Ch. 258, Laws 1959 re- 


pealed all acts and parts of acts in conflict 
therewith. 


Separability Clause 

Section 5 of Ch. 258, Laws 1959 read 
“If any provision contained in this act 
shall for any reason be held invalid, such 
decision shall not invalidate the remaining 
portions of this law.” 


Effective Date 


' Section 6 of Ch. 258, Laws 1959 pro- 
vided the act should be in effect from 


for “the assessed value of the lots or 
parcels of land within said district” and 
added all the remaining portion of this 
section. 


16-4528. Levy and collection of tax. Such taxes for the payment of 
any such bonded debt shall be levied on the property benefited thereby, as 
stated by the board of directors in the resolution declaring the necessity 
therefor, and all taxes for other purposes shall be levied on all property in 
the territory comprising the district. All such taxes shall be collected at the 
same time and in the same manner and form as county taxes are collected, 
and when collected shall be paid to the district for which such taxes were 
levied and collected. If such taxes are levied for the payment of a bonded 
debt for the benefit of certain property within the district, as so stated in 
the resolution of the board of directors aforesaid, such taxes shall be a 
lien upon each lot or parcel of said property to the extent of the levy of 
said taxes upon said lot or parcel; and all taxes for other purposes shall 
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be a lien upon each lot or parcel of land within the entire area comprising 
the district, to the extent of the levy of said taxes upon said lot or parcel; 
and said taxes, whether for the payment of a bonded indebtedness or for 
other purposes, shall be of the same force and effect as other liens for 
taxes, and their collection shall be enforced by the same means as provided 
for in the enforcement of liens for state and county taxes. Such taxes if 


not paid shall become delinquent at the same time as do county taxes. 


History: En. Sec. 28, Ch. 242, L. 1957; 
amd. Sec. 1, Ch. 45, L. 1959. 


Amendment 


The 1959 amendment substituted the 
first part of the third sentence for one 
which formerly read: ‘Such taxes, if 
for the payment of a bonded debt, shall 
be a lien on all the property benefited 
thereby, as so stated in the resolution of 


the board of directors aforesaid, and all 
taxes for other purposes shall be a lien 
on all the property in the territory com- 
prising the district”; and added the last 
sentence. 


Repealing Clause 

Section 2 of Ch. 45, Laws 1959 re- 
pealed all acts and parts of acts in conflict 
therewith. 


16-4529. Initiative. Ordinances may be passed by the electors of any 
county water district organized under the provisions of this act in accord- 
ance with the methods provided by the general laws of the state for direct 
legislation applicable to cities and towns. 

History: En. Sec. 29, Ch. 242, L. 1957. 


16-4530. Referendum. Ordinances may be disapproved and thereby 
vetoed by the electors of any such county water district by proceeding 
in accordance with the methods provided by the general laws of the state 
for protesting against legislation by cities and towns. 

History: En. Sec. 30, Ch. 242, L. 1957. 


16-4531. Adding to district. Any portion of a county or any mu- 
nicipality, or both, may be added to any county water district organized 
under the provisions of this act, at any time, upon petition presented in the 
manner therein provided for the organization of such water district, which 
petition may be granted by ordinance of the board of directors of such 
water district. Such ordinance shall be submitted for adoption or re- 
jection to the vote of the electors in such water district and in the pro- 
posed addition, at a general or special election held as herein provided, 
within seventy (70) days after the adoption of such ordinance. If such 
ordinance is approved, the president and secretary of the board of di- 
rectors shall certify that fact to the secretary of’ state and to the county 
recorder of the county in which such water district is located. Upon the 
receipt of such last mentioned certificate the secretary of state shall, 
within ten (10) days, issue his certificate, reciting the passage of said 
ordinance and the addition of said territory to said district. A copy of 
such certificate shall be transmitted to and filed with the county clerk 
of the county in which such county water district is situated. From and 
after the date of such certificate the territory named therein shall be 
deemed added to and form a part of said county water district, with all 
the rights, privileges and powers set forth in this act and necessarily inci- 
dent thereto. : 

History: En. Sec. 31, Ch. 242, L. 1957. 
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16-4532. Definitions. Nothing in this act shall be so construed as 
repealing or in any wise modifying the provisions of any other act re- 
lating to water or the supply of water to, or the acquisition thereof by 
counties or municipalities within this state. The term “municipality,” 
as used in this act, shall include a consolidated city and county, city or 
town, and shall be understood and so construed as to include, and is 
hereby declared to include, all corporations heretofore organized and now 
existing and those hereafter organized for municipal purposes within such 
water districts. The term “county” shall be understood and construed 
to include “city and county.” In municipalities in which there is no 
mayor the duty imposed upon said officer by the provisions of this act 
shall be performed by the president of the board of trustees or other 
chief executive of the municipality. The word “district” shall apply, 
unless otherwise expressed or used, to a water district formed under the 
provisions of this act, and the word “board” and the words “boards of 
directors” shall apply to the board of directors of such district. 

History: En. Sec. 32, Ch. 242, L. 1957. 


16-4533. Exclusion of territory—petition—contents—duties of secre- 
tary—hearing—order excluding lands. Any territory, included within any 
county water district formed under the provisions of this act, and not 
benefited in any manner by such district, or its continued inclusion therein, . 
may be excluded therefrom by order of the board of directors of such dis- 
trict upon the verified petition of the owner or owners in fee of lands whose 
assessed value, with improvements, is in excess of one-half of the assessed 
value of all the lands, with improvements, held in private ownership in 
such territory. Said petition shall describe the territory sought to be ex- 
cluded and shall set forth that such territory is not benefited in any man- 
ner by said county water district or its continued inclusion therein, and 
shall pray that such territory may be excluded and taken from said 
district. Such petition shall be filed with the secretary of the water 
district and shall be accompanied by a deposit with such secretary of 
the sum of one hundred dollars ($100.00), to meet the expenses of adver- 
tising and other costs incident to the proceedings for the exclusion of 
such territory, including the cost of recording a certified copy of the 
order hereinafter provided for, any unconsumed balance to be returned 
to the petitioner. Upon the filing of such petition with the secretary of 
the water district he shall call a meeting of the board of directors of the 
district at a time not less than twenty-five (25) days nor more than fifty 
(50) days after the filing of the petition and cause a notice of the filing 
of such petition to be published for ten (10) consecutive days in a daily 
newspaper or in two (2) issues of a weekly newspaper within said dis- 
trict, if there be one, and if not, in some newspaper of general circulation 
published in the county in which the district is situated. Such notice shall 
also state the date of the filing of such petition and that the same will 
come on for hearing before the board of directors of the district and 
shall state the time of the hearing and the place thereof, which shall be 
the regular meeting place of the board of directors of the district; pro- 
vided, that the board may adjourn the hearing to a more convenient 
meeting place within the district. Any landowner or taxpayer within the 
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district shall have the right to appear at said hearing, either in behalf of or 
in opposition to the granting of said petition. Said petition shall come 
on for hearing before the board of directors of the district at the time 
and place specified in the notice of hearing. If upon such hearing the board 
of directors determines that it is for the best interests of the district that 
the lands mentioned in the petition, or some portion thereof, be excluded 
from the district, or if it appears that such lands, or some portion thereof, 
will not be benefited by their continued inclusion in the district, then the 
board of directors shall make an order that such lands, or such portion 
thereof, be excluded from the district, such order to describe specifically 
the lands so excluded. From the time of the making of such order the 
lands so excluded shall be deemed to be no longer included in the district, 
but such order of exclusion shall not be taken to invalidate in any manner 
any taxes or assessments theretofore levied or assessed against the lands 
so excluded. A copy of such order of exclusion, certified to by the secre- 
tary of the district, shall be recorded in the office of the county recorder of 
the county in which the district is situated and the record of such certified 
copy shall be deemed prima facie evidence of the exclusion from the dis- 
trict of the lands purporting to be excluded thereby. 
History: En. Sec. 33, Ch. 242, L. 1957. 


16-4534. Directors may institute proceedings for exclusion—hearing— 
referendum. The board of directors of any county water district formed 
under the provisions of this act may itself initiate the proceedings for the 
exclusion from the district of any land or lands which it may not be for the 
best interests of the district to be included, or which may not be benefited 
in any manner by their continued inclusion therein. Such proceedings 
shall be initiated by the board of directors by the passage of a resolution 
requiring all persons interested to appear and show cause before the board 
of directors, at a time and place specified, why such lands, describing 
them, should not be excluded from the district and fixing a time and 
place for such hearing and directing the secretary of the district to give 
notice of the passage of such resolution and of such hearing. Upon the 
passage of such resolution the secretary of the district shall give notice 
thereof and of the time and place of such hearing in the manner hereinbe- 
fore prescribed for notice of hearing upon petition by a landowner or land- 
owners, and thereafter all proceedings shall be had in the manner and with 
the effect herein provided for proceedings upon a petition by a landowner or 
landowners. The time of hearing fixed by the board of directors by its 
resolution hereinbefore mentioned shall be not less than twenty-five (25) 
days nor more than fifty (50) days after the passage of such resolution and 
the place of hearing so fixed shall be a convenient place within the district; 
provided that the final action of the board of directors under this section 
shall be subject to the referendum by the electors of the water district 
according to section 30 [16-4530] of this act. 


History: En. Sec. 34, Ch. 242, L. 1957. independent of each other, and the holding 
a: of any section or part hereof to be void or 
Separability Clause ineffective for any cause shall not be 
Section 35 of Ch. 242, Laws 1957 read deemed to affect any other section or part 
“Every section of this act and every part hereof.” 
of each section is hereby declared to be 
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DOG LICENSING 


Effective Date 


Section 36 of Ch. 242, Laws 1957 pro- 
vided the act should be in effect from and 


16-4601 


after its passage and approval. Approved 


March 13, 1957 


CHAPTER 46—DOG LICENSING 


Section 16-4601. 


Collar and license tag required. 
County commissioners may issue licenses—license year—application 


Seizure and impounding of dogs running at large without tag. 
County commissioners to provide for impounding and disposition of 


County pound master—appointment—authority for contracts with 


Impounded dogs—disposition—dogs suspected of rabies or known 


Fees and charges as charge against county—payment by owner 


Failure of owner to pay pound fee constitutes abandonment. 


Liability of owner of dog for damages to livestock or poultry. 


It shall be unlawful where 


16-4602. 
: for license—application for kennel license. 
16-4603. Fees—kennel license tags—use. 
16-4604. Municipal license tag as compliance with act. 
16-4605. 
16-4606. 
dogs. 
16-4607. 
humane societies or municipal corporations. 
16-4608. 
to have bitten human or animal. 
16-4609. Fee for impounding and keeping dog. 
16-4610. 
claiming dog. 
16-4611. 
16-4612. Disposition of license fees and fines. 
16-4613. Violation constitutes misdemeanor. 
16-4614. 
16-4615. “Owner” defined. 
16-4601. Collar and license tag required. 


this act applies for any person to own, harbor or keep any dog over the 
age of five (5) months, or to permit such a dog owned, harbored or con- 
trolled by him to run at large, unless the dog has attached to its neck a 
substantial collar on which is fastened a PRE tag issued by the authority 
of a county or a municipal corporation for the purpose of identifying 


the dog and designating the owner; 


provided, however, that it shall 


be lawful to remove such collar and license tag when such dog is under 
the immediate control of its owner or his agent. 


History: En. Sec. 1, Ch. 280, L. 1959. 


Title of Act 


An act to protect livestock from injury 
by dogs; providing that it may be unlaw- 
ful to keep a dog over the age of five (5) 
months without an identifying license tag; 
providing for the issuance of dog license 
tags and kennel licenses by county treas- 
urers and the fees therefor; providing for 
the issuance of dog license tags by munici- 
pal corporations under the provisions of 
this act; providing for the impounding 
of unlicensed dogs running at large by 
law enforcement officers and a fee there- 
for; providing that county commissioners 
may provide for the impounding and dis- 
position of dogs running at large con- 
trary to the provisions of this act, and 
authorizing them to appoint a county 
pound master to enforce this act or to 
enter into contracts with others to per- 
form such duties; providing that impound- 
ed dogs shall not be disposed of without 
notice to the owner, if known, or before 
seventy-two (72) hours have elapsed after 
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impounding nor, in the case of dogs sus- 
pected of rabies, before release by the 
county health officer; providing for the 
fixing of pound fees and charges by the 
board of county commissioners and the 
payment thereof from the county treas- 
ury or by the owner of such impounded 
dog; providing that failure of the owner 
of a dog to pay pound fees and charges 
after notice of impounding constitutes 
abandonment of the dog; providing that 
fees and fines collected under this act 
shall be paid into the county treasury for 
the enforcement of this act; providing 
that violation of this act shall constitute 
a misdemeanor; providing that the owner 
of livestock or poultry killed or injured 
by a dog or dogs may recover damages 
from the owner or owners thereof and 
that lack of knowledge of the dog’s dis- 
position or whereabouts shall constitute 
no defense to said action; defining the 
word “owner” in relation to dogs; pro- 
viding ‘that if any ‘part of this act! “4s 
adjudged invalid, inoperative or uncon- 
stitutional, such decision shall not affect, 


16-4602 COUNTIES 


impair or invalidate the remaining por- repeal of all acts and parts of acts in 
tions of this act; and providing for the conflict herewith. 

16-4602. County commissioners may issue licenses—license year— 
application for license—application for kennel license. The board of 
county commissioners of any county in the state of Montana may pro- 
vide for the annual issuance of serially numbered dog license tags, stamped 
with the name of the county and the year of issue, which shall be issued 
by the county treasurer to owners of dogs who make application and 
pay the dog license fee, or to owners of kennels who make application 
and pay the kennel license fee. The license year shall commence on the 
first day of July and end on the thirtieth day of the following June. Each 
application, except by a kennel owner, shall state the age, sex, color, and 
breed of the dog for which the license is desired and the address of the 
owner. An application for a kennel license shall state the name and ad-. 
dress of the owner of the kennel. The term “kennel” shall mean any estab- 
lishment wherein or whereon five (5) or more dogs are kept for the pur- 
pose of boarding, breeding, sale, sporting or commercial purposes. 

History: En. Sec. 2, Ch. 280, L. 1959. 


16-4603. Fees—kennel license tags—use. The county treasurer shall 
endorse upon the application for a dog license tax the number of the 
license tag issued. The fee for the issuance of a dog license tag shall be 
one dollar ($1.00), but the board of county commissioners may increase 
the fee to not more than five dollars ($5. 00) if deemed advisable for proper 
administration of this act. The fee for issuance of a kennel license shall 
be five dollars ($5.00), but the board of county commissioners. may in- 
crease the fee to not more than twenty dollars ($20.00) if deemed ad- 
visable for proper administration of this act. Upon issuance of a kennel 
license, the county treasurer shall deliver to the applicant ten (10) serially 
numbered license tags stamped with the name of the county and the 
year of issue. Such tags shall be made in a form so that they are readily 
distinguishable from individual license tags for that year. Such tags may 
be transferred from one dog to another within the kennel. The kennel 
owner shall retain such license tags when he sells or otherwise disposes 
of a dog. All applications for dog license tags and kennel licenses, en- 
dorsed with the numbers of the license tags issued thereunder, shall be 
kept on file in the office of the county treasurer open to public inspection. 

History: En. Sec. 3, Ch. 280, L. 1959. 


16-4604. Municipal license tag as compliance’ with act. Any dog li- 
cense tag issued annually by any municipal corporation pursuant to an 
ordinance which substantially complies with this act and which provides for 
the wearing of the license tag upon the collar of the dog and the keeping 
of a record which will establish the identity of the person who owns, 
keeps or harbors the dog constitutes compliance with the licensing pro- 
visions of this act. 

History: En. Sec. 4, Ch. 280, L. 1959. 


16-4605. Seizure and impounding of dogs running at large without 
tag. Any dog found running at large without a valid current dog license 
tag issued by the authority of a county or municipal corporation pursuant 
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DOG LICENSING 16-4610 


to the provisions of this act, may be seized and impounded by any sheriff, 
deputy sheriff, policeman, game warden, county pound master or other 
law enforcement officer. 


History: En. Sec. 5, Ch. 280, L. 1959. 


16-4606. County commissioners to provide for impounding and dis- 
position of dogs. The board of county commissioners of each county 
where this act applies shall provide for the taking up and impounding of 
all dogs found running at large contrary to the provisions of this act and 
for the killing in some humane manner or other disposition of any dog 
impounded. 


History: En. Sec. 6, Ch. 280, L. 1959. 


16-4607. County pound master—appointment—authority for contracts 
with humane societies or municipal corporations. The board of county 
commissioners may appoint a county pound master and fix the compen- 
sation for his services whose duties shall be to take up, impound and kill 
dogs under this act, and otherwise enforce the provisions of this act, or 
the board of county commissioners may enter into a contract with any 
humane society or other person, organization or association which will 
undertake to carry out the provisions of this act regarding the taking up, 
impounding and killing of dogs, and which shall give a proper bond in 
whatever amount may be fixed by the board of county commissioners for 
the faithful performance of the contract. The board of county commis- 
sioners may also enter into contracts with municipal corporations for the 
use by the county or by the municipal corporation of the impounding 
facilities of the other. 

History: En. Sec. 7, Ch. 280, L. 1959. 


16-4608. Impounded dogs—disposition—dogs suspected of rabies or 
known to have bitten human or animal. No dog impounded under the 
provisions of this act shall be killed or otherwise disposed of without 
notice to the owner, if he is known, and no dog so impounded shall be 
killed before seventy-two (72) hours have elapsed from the time of the 
taking up of the dog; provided, however, that any impounded dog suspected 
of having rabies or known to have bitten any human or animal, shall 
not be killed or otherwise disposed of until released by the county health 
officer or his agent. 

History: En. Sec. 8, Ch. 280, L. 1959. 


16-4609. Fee for impounding and keeping dog. The board of county 
commissioners shall fix the fee for impounding any dog and the amount 
to be paid for keeping the dog. 

History: En. Sec. 9, Ch. 280, L. 1959. 


16-4610. Fees and charges as charge against county—payment by 
owner claiming dog. The fees and pound charges for taking up and im- 
pounding and for keeping the dogs shall be a charge against the county 
treasury, to be paid as other claims against the county are paid; provided, 
however, that in any case where a dog so impounded is claimed by the 
owner, the fee for impounding and keeping the dog as fixed by the board 
of county commissioners, shall be paid by the owner to the person, or- 
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16-4611 COUNTIES 


ganization or association having custody of the dog, to be retained by 
him or them, and no charge for fees pertaining to the dog shall be paid 
by the county. 

History: En. Sec. 10, Ch. 280, L. 1959. 


16-4611. Failure of owner to pay pound fee constitutes abandonment. 
The refusal or failure of the owner of any such dog to pay the pound fee 
and charges after due notification shall be held to be an abandonment of 
the dog by the owner. 

History: En. Sec. 11, Ch. 280, L. 1959. 


16-4612. Disposition of license fees and fines. All fees for the issuance 
of dog license tags, kennel licenses, and all fines collected under the pro- 
visions of this act shall be paid into the county treasury and shall be used 
to pay fees, salaries, costs, expenses, or any or all of them for the enforce- 
ment of this act. 

History: En. Sec. 12, Ch. 280, L. 1959. 


16-4613. Violation constitutes misdemeanor. Violation of any provi- 
sion of this act shall constitute a misdemeanor. 
History: En. Sec. 13, Ch. 280, L. 1959. 


16-4614. Liability of owner of dog for damages to livestock or poultry. 
The owner of livestock or poultry injured or killed by any dog may re- 
cover as liquidated damages from the owner of the dog, the actual value 
of the animals killed or the value of the damages sustained by reason of 
the injuries as the case may be. If two or more dogs kept by two or more 
owners or keepers injure or kill any livestock or poultry at the same time, 
the owners or keepers of the dogs are jointly and severally liable for such 
damages. It shall be no defense to said action that the owner or keeper 
of the dog had no knowledge of the dog’s whereabouts at or prior to the 
time when the dog injured or killed livestock or poultry or that the owner 
or keeper of the dog had no knowledge of the dog’s disposition or inclina- 
tion to worry, kill or injure livestock or poultry. 

History: En. Sec. 14, Ch. 280, L. 1959. 


16-4615. “Owner” defined. The word “owner” when used in this _ 
act in relation to property in, or possession of, dogs, shall include every 
person who owns, harbors or keeps a dog. 

History: En. Sec. 15, Ch. 280, L. 1959. Repealing Clause 

+7: Section 17 of Ch. 280, Laws 1959 re- 
Separability Clause ? : : 
Section 16. of Ch.i280, Tawsit0se mena”) Potee ariacts or arts ofsacts An cau 


“Tf any part of this act shall be adjudged erets isl 
invalid, inoperative or unconstitutional, 
such decision shall not affect, impair or 
invalidate any other part of this act.” 
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TITLE 17—DAMAGES AND RELIEF 


CHAPTER I—RELIEF IN GENERAL 


17-102. 

Essential Allegations 

In an action involving rights of parties 
to written contract for sale of property 
where defendants sought to rescind con- 
tract, if the defendants could make out 
a case under this section, they should be 
permitted to do so and ought not to for- 
feit all of the money which they paid. 
To prevail on this ground they were re- 
quired to allege and prove a case follow- 
ing within the terms of the statute. Joy 
v. Little, — M —, 328 P 2d 636, 639, 641. 


(8658) Relief in case of forfeiture. 


Right to Relief 


In action to prohibit defendant from 
cancelling an agreement for sale of lands 
even though the deposit in court might 
be legally insufficient as a tender to de- 
fendant, plaintiff might be relieved from 
forfeiture upon a showing of facts suff- 
cient to appeal to the conscience of a 
court of equity. Blackfeet Tribe of the 
Blackfeet Indian Reservation v. Klies 
Livestock Co., 160 F Supp 131, 133, 141. 


CHAPTER 2—COMPENSATORY RELIEF—DAMAGES—INTEREST— 
EXEMPLARY DAMAGES 


17-201. 
Operation and Effect 


In an action for damages to an auto- 
mobile, it was not a condition precedent 
to recovery that the plaintiff should have 


17-202. (8660) Detriment defined. 
References 


Cited or applied in Hoenstine v. Rose, 
131M 5575312 P2051 4) 517. 


(8659) Person suffering detriment may recover damages. 


first incurred an indebtedness or that he 
should actually have paid the sum claimed 
for the repairs. Hoenstine v. Rose, 131 
M 557, 312 P 2d 514, 517. 


CHAPTER 3—MEASURE OF DAMAGES 


17-301. 

Detriment Proximately Caused 

In action by plaintiffs, who purchased 
residence from contractor before it was 
completed, to recover for defective mate- 
rial and workmanship, instruction, al- 
though broad, was not prejudicial, where 
it read: “You are instructed that if you 
find from a preponderance of the evidence 
in this action that plaintiffs are entitled 


17-310. 


References 


Cited or applied in Bennett v. Dodgson, 
129 M 228, 284 P 2d 990, 996. 


(8667) Measure of damages for breach of contract. 


to damages, then in arriving at the meas- 
ure of damages, it is the amount which 
will compensate the plaintiff for all detri- 
ment proximately caused thereby, or 
which, in the ordinary course of things, 
would be likely to result therefrom, or 
which has resulted therefrom.” Mitchell 
Ms Carlson, lo2 NDC 3lo. a aecdny ase. 
Z0: 


(8676) Breach of agreement to pay for personal property sold. 


CHAPTER 4—DAMAGES FOR WRONGS 


17-401. 
References 


Cited or applied in Hoenstine v. Rose, 
131M 5572312 P'2d:514, 517. 


(8686) Breach of obligation other than contract. 


17-503 


DAMAGES AND RELIEF 


CHAPTER 5—PENAL DAMAGES 


17-503. 


References 


Cited in Thompson v. Mattuschek, — 
M —, 333 P 2d 1022, 1027. 


(8696) Injuries to trees, etc. 


CHAPTER 8—SPECIFIC RELIEF—PERFORMANCE OF OBLIGATIONS 


17-803. 


Operation and Effect 


Vendee of a contract for the sale of 
mining property cannot compel specific 
performance by the vendor, where the 
contract called for the vendee to deposit 
a specific amount of cash in the bank, and 
the vendee had not done so. Sidwell v. 


17-807. 


Certainty and Completeness of Contract 


Absolute certainty and completeness in 
every detail is not a prerequisite of spe- 
cific performance, only reasonable cer- 
tainty and completeness being required. 
Steen v. Rustad, 132 M 96, 313 P 2d 
1014, 1020. 

A contract to be specifically enforced 
must be complete and certain in all es- 
sential matters included within its scope. 
Nothing must be left to conjecture or 
surmise, or be so vague as to make it 
impossible for the court to glean the 
intent of the parties from the instrument, 
or the acts sought to be enforced. Steen 
v. Runstad, 132 M 96, 313 P 2d 1014, 1020. 

Those matters which are merely sub- 
sidiary, collateral, or which go to the 
performance of the contract are not es- 
sential, and therefore need not be ex- 


17-809. 
Operation and Effect 


Vendee of a contract for the sale of 
mining property cannot compel specific 
performance by the vendor, where the 
contract called for the vendee to deposit 
a specific amount of cash in the bank and 
he had not done so. An allegation in the 


(8716) No remedy unless mutual. 


The New Mine Sapphire Syndicate, 130 M 
189, 297 P 2d 299, 303. (Dissenting opin- 
ion, 130 M 189, 297 P 2d 299, 303.) 


References 


Cited in Steen v. Rustad, fe M 96, 313 
P 2d 1014, 1018. 


(8720) What cannot be specifically enforced. 


pressed in the informal agreement. Steen 
v. Rustad, 132 M 96, 313 P 2d 1014, 1020. 


Lease with Option to Buy 


Plaintiff was entitled to specific per- 
formance of agreement by which defend- 
ants gave plaintiff an exclusive option 
to purchase land under the existing lease 
for $8,500; plaintiff’s method of exercis- 
ing the option was to pay defendants 
$1,500 before November 1, 1951; that 
sum would constitute the down payment 
on the property; payment of the balance 
was provided for by the plaintiff deliver- 
ing to the defendants two-thirds of the 
crop raised each year, such crop share 
to cover the payment due and owing on 
the contract for that year; and it was 
further provided that the plaintiff was to 
summer fallow 45 acres of land during 
the year 1951. Steen v. Rustad, 132 M 96, 
313 P 2d 1014, 1020, 1021. 


(8722) What parties cannot have specific performance, etc. 


complaint that the vendee had deposited 
a substantial sum in the bank was not suf- 
ficient since the contract called for a spe- 
cific amount. Sidwell v. The New Mine 
Sapphire Syndicate, 130 M 189, 297 P 2d 
299, 303. (Dissenting opinion, 130 M 189, 
297 P 2d 299, 303.) 


CHAPTER 9—SPECIFIC RELIEF—REVISION AND RESCISSION 
OF CONTRACTS 


17-901. 


Operation and Effect 


Where a landowner, induced by the 
fraud of the person with whom he was 
contracting, assigned a 1/32 royalty in- 
terest instead of an undivided 1/32 inter- 
est in and to minerals under and upon his 
lands, the assignment will be reformed, 
amended, and corrected by the courts to 
correctly embody the agreement of the 
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(8726) When contract may 


be revised. 


Se Carroll ‘v.. Funk, 222 Pazaeaues 

Where plaintiff knew that defendant 
was acting under a mistake with regard 
to a writing, he was not entitled to revi- 
sion on the ground of mistake. Schil- 
ees v. Huber, 133 M 80, 320 P 2d 346, 
348. 


CANCELLATION OF INSTRUMENTS 17-1002 


17-902. (8727) Presumption as to intent of parties. 


Mineral Rights show that deeds contained no provision 
Grantors seeking reformation of deeds reserving all mineral and leasing rights 
by which they retained portions of land- in grantors. Voyta v. Clonts, — M —, 


owners’ mineral royalties were not en- 328 P 2d 655, 661. 
- titled to relief where evidence did not 


17-903. (8728) Principles of revision. 
References 


Cited in Voyta v. Clonts, — M —, 
328 P 2d 655, 661. 


CHAPTER 10—SPECIFIC RELIEF—CANCELLATION OF INSTRUMENTS 
17-1002. (8734) Instrument obviously void. 


Effect on Lease tax claimant no longer constitutes a cloud 

This section fortifies a holding that on the title even though the lessee was 
when a tax claim has been removed as_ not a party to the quiet title action. Pur- 
a cloud on title, a lease given by the cell v. Gibbs, 133 M 481, 326 P 2d 679. 


79 


TITLE 19—DEFINITIONS AND GENERAL PROVISIONS 


CHAPTER 1—DEFINITIONS AND CONSTRUCTION OF TERMS— 
HOLIDAYS—OTHER GENERAL PROVISIONS 
19-102. (15) Words and phrases, how construed. 


References 
Cited or applied in State v. Bain, 130 M 
90, 295 P 2d 241, 244. 


19-103. (16) Certain words defined. 
References 1001; Ruona v. City of Billings, — M —, 


Cited or applied in State ex rel. Burns 323 P 2d 29, 30. 
v. Lacklen, 129 M 243, 284 P 2d 998, 
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TITLE 20—DEPOSIT 


CHAPTER 2—DEPOSIT FOR KEEPING—GRATUITOUS DEPOSIT 
20-203. (7650) Obligations as to use of thing deposited. 


References 


Cited or applied in State ex rel. Olsen 
v. Sundling, 128 M 596, 281 P 2d 499, 502. 


20-209. (7656) Gratuitous deposit defined. 


References 


Cited or applied in State ex rel. Olsen 
v. Sundling, 128 M 596, 281 P 2d 499, 502. 
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TITLE 21—DIVORCE 


CHAPTER 1—DISSOLUTION OF MARRIAGE—DIVORCE 


21-103. (5736) Causes for divorce. 


Relief Granted 

There is no authority in the Montana 
Civil Code whereby the courts, by statute, 
could grant a divorce where only sepa- 
rate maintenance is sought. Reed v. Reed, 
130 M 409, 304 P 2d 590, 592. (Dissent- 
ing opinions, 130 M 409, 304 P 2d 590 
at 593 and 605.) 

Where wife files complaint seeking sep- 
arate maintenance, and husband files 


21-106. 
Bodily Injury 
Husband was entitled to divorce where 
wife had repeatedly inflicted and threat- 
ened bodily injury and personal violence 
upon him. Bell v. Bell, 133 M 572, 328 P 
fas Goo bode WEE 


Provocation 


Trial judge must determine whether 
sufficient provocation exists to provoke 


21-112. 


Cruel Treatment 


Wife seeking separate maintenance was 
not guilty of desertion where she was 
forced to leave defendant because of his 


21-118. (5750) Divorces denied, on 


Recrimination 


The doctrine of recrimination is that if 
both parties have a right to divorce, 
neither party has. The principle is of 
ancient origin and reached back to the 
Mosaic Code and beyond. Although the 
Roman law did not allow divorce yet some 
legal historians trace the rule back to the 
“compensatio criminum” of the Roman 
law relating to property settlements. The 
ecclesiastical courts of England adopted 
the principle from the canon law and then 
injected it into proceedings for separation 
from bed and board. Bissell v. Bissell, 
129 M 187, 284 P 2d 264, 270. 

It is not an absolute but a qualifying 
doctrine. If it were to be applied strictly 
great inequity would be done, for it so 
often happens that neither party to a suit 
has been free from fault. Bissell v. Bis- 
sell, 129 M 187, 284 P 2d 264, 271. 


21-120. 


References 


Cited or applied in Deich._v. Deich, — 
M —, 323 P 2d 35, 45. 


cross-complaint seeking an absolute di- 
vorce but court finds against husband, 
the court cannot, in finding for the wife, 
decree an absolute divorce in her favor, 
since the court may not grant any relief 
beyond that which is sought for by the 
prevailing party. Reed v. Reed, 130 M 
409, 304 P 2d 590, 592. (Dissenting opin- 
son 130 M 409, 304 P 2d 590 at 593 and 
605.) 


(5738) Extreme cruelty defined. 


wife into violent action against husband. 
Bell v. Bell, 133°M..572; 328 .Pi2dshisaaw 


References 


Cited or applied in Reed v. Reed, 130 
M 409, 304 P 2d 590, 593 at 595 (dissent- 


ing opinion). 


(5744) Desertion—how., cured. 


cruel treatment and brutal acts. Reynolds 
Peer ness 132. Me 303, “317 Reeder 


showing what. 


When the record clearly shows “the 
legitimate objects of the marriage have 
been destroyed” then the parties are en- 
titled to have the marriage dissolved. No 
public policy would be served by denying 
a divorce because each party was guilty 
of extreme cruelty toward the other. Bis- 
oe v. Bissell, 129 M 187, 284 P 2d 264, 

Doctrine of recrimination was inappli- 
cable where court found that defendant 
husband was not guilty of the infliction 
of extreme cruelty upon the plaintiff wife, 
nor was he guilty of the infliction of 
grievous mental suffering upon the plain- 
os Bell v. .Bell,'133 M 572, 328 P2a)iis 


References 


Cited or applied in Deich vy. Deich, — 
M —, 323 P 2d 35, 45. 


(5752) Collusion, what constitutes. 
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DISSOLUTION 


21-122. 


Absence of Good Faith 


Offers and solicitation of condonation 
were not made in good faith and’ did not 
- bar plaintiff's action for separate main- 
tenance where record showed that defend- 
ant was exploring the possibility of ob- 
taining a church annulment of the mar- 


21-128. (5760) Recrimination, what 


Recrimination 


It is not an absolute but a qualifying 
doctrine. If it were to be applied strictly 
great inequity would be done, for it so 


21-134. (5766) Period of residence 


References 


Cited or applied in Mortenson v. Mort- 
enson, 129 M 290, 285 P 2d 834, 836; 


21-135. 


References 


Cited or applied in Reed v. Reed, 130 
M 409, 304 P 2d 590, 593 at 600 (dis- 
senting opinion). 


21-136. 

Legislative Policy 

The apparent policy of the legislature 
in adopting this section was to discourage 
the incautious granting of divorces and 
in doubtful cases to give the court the 
authority to grant a separation rather 
than to destroy the vinculum of the mar- 
riage, the reason for this being that a 
reconciliation of the parties may be ac- 
complished by legally separating them 
for a time thus permitting their passions 
and prejudices to subside and for the fur- 
ther and more important reason that the 
children, if any, resulting from the mar- 
riage must come foremost in the court’s 
consideration. Reed v. Reed, 130 M 409, 
304 P 2d 590, 592. (Dissenting opinions, 
130 M 409, 304 P 2d 590 at 593 and 605.) 


21-137. 


Attorney’s Fees 


Additional attorney’s fee was properly 
disallowed wife where she had been found 
guilty of gross misconduct. Bell v. Bell, 
$335Mi'572; 328° P 2d) 1150121. 

Attorneys’ fees are wholly within the 
discretion of the court to grant upon a 
showing of necessity. Bell v. Bell, 133 
igo 2 Ocoee toe 121% 

Costs and counsel fees may be allowed 
on motion to modify child custody. Trud- 
gen v. Trudgen, — M —, 329 P 2d 225, 
231, 232, overruling Wilson v. Wilson, 
128 M511, 516, 278. P 2d 219, 222, and 
reinstating McDonald v. McDonald, 124 


OF MARRIAGE yeild ha 


(5754) Requisites to condonation. 


riage; there was an absence of good. faith 
on his part in seeking condonation; and 
there was no evidence tending to show 
that plaintiff would be free of danger of 
renewed cruelty were she to return and 
live with defendant. Reynolds v. Rey- 
nolds, 132 M 303, 317 P 2d 856, 858. 


constitutes. 


often happens that neither party to a suit 
has been free from fault. Bissell v. Bis- 
sell, 129 M 187, 284 P 2d 264, 271. 


required to entitle plaintiff, etc. 


Reed v. Reed, 130 M 409, 304 P 2d 590, 
593 at 595 (dissenting opinion). 


((5767) Divorce not granted by default alone, etc. 


(5768) Relief may be adjudged, when divorce is denied. 


Separate Maintenance 


There is no authority in the Montana 
Civil Code whereby the courts, by stat- 
ute, could grant a divorce where only 
separate maintenance is sought. Reed v. 
Reed, 130 M 409, 304 P 2d 590, 592. (Dis- 
senting opinions, 130 M 409, 304 P 2d 590 
at 593 and 605.) 

Where a wife files a complaint seeking 
separate maintenance the court cannot, 
in finding for the wife, decree an absolute 
divorce in her favor, since the court may 
not grant any relief beyond that which 
is sought for by the prevailing party. 
Reed v. Reed, 130 M 409, 304 P 2d 590, 
592. (Dissenting opinions, 130 M 409, 304 
P 2d 590 at 593 and 605.) 


(5769) Expenses of action—alimony. 


M 26, 218 P 2d 929; Barbour v. Barbour, 
— M —, 330 P 2d 1093, 1096, 1097. 


Continuing Jurisdiction : 
Generally the court’s jurisdiction is con- 


tinuing in child custody matters. Barbour 
v. Barbour, — M —, 330 P 2d 1093, 1095. 


Expenses of Action 


Upon timely and proper application 
made in advance of the performance of 
the professional services and the incurring 
of expenses rested within the discretion of 
the trial court to grant expense money 
regardless of whose acts and conduct were 
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21-138 


responsible for the granting of the di- 
vorce. Bissell v. Bissell, 129 M 187, 284 P 
2d 264, 269. 


Jurisdiction 

Proceedings for divorce undoubtedly 
are statutory, but jurisdiction in matters 
of divorce is constitutional and may not 
be abridged. Trudgen v. Trudgen, — M 
ZUM deZo, 232. 


Maintenance Money 


Although this section uses the term 
“alimony” generically to mean “any 
money necessary to enable the wife to 
support herself or her children,” it is 
distinguishable from money for support 
of wife provided in section 21-139. Bar- 
bour v. Barbour, — M —, 330 P 2d 1093, 
1098. 


21-138. 
Appeal 
In the absence of a strong showing of 

abuse of discretion by district court, cus- 

tody orders should not be disturbed on 


appeal. Trudgen v. Trudgen, — M —, 
329 P' 2d 225, 226. 


Attorney’s Fees 


Costs and counsel fees may be awarded 
in custody modifications. Trudgen v. 
Trudgen, —. M —, 329. P.2d. 225, 231, 
232, overruling Wilson v. Wilson, 128 
M3511.516, (278. PB. 2d.-219,. 2222, and.rein- 
stating McDonald v. McDonald, 124 M 
26, 218 P 2d 929; Barbour v. Barbour, 
— M —, 330 P 2d 1093, 1096, 1097. 


Continuing Jurisdiction 
Generally the court’s jurisdiction is con- 


tinuing in child custody matters. Barbour 
v. Barbour, — M —, 330 P 2d 1093, 1095. 


Custody of Children 


The statutes expressly invest the trial 
judge with much discretion regarding the 
custody of children. Wilson v. Wilson, 
2 esol Pen 27 Sb 2d 7 21 Oe 227. 


Habeas Corpus to Gain Custody 


When decree of divorce was rendered 
in Utah and custody of children was 
granted to mother she then had the 
preference right. She waived this right 
when she offered to give up their custody 
and father took them to his home in Mon- 
tana, and she could not deprive father 
of custody by habeas corpus proceedings 
in Montana unless he was an unfit person 
to have the custody, or unless it was 
shown that the best welfare of the chil- 
dren required that they be taken from 
him. State ex rel. Lessley v. District 
Gout, 132<-M, 357 6318) Pyizd S77. 
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Reduction of Support and Maintenance 


Award of $700 per month for support 
and maintenance was reduced to $300 
where parties were married only 27 days 
until separation took place; plaintiff did 
nothing to help accumulate the financial 
resources held by defendant; she had been 
receiving about $25 per week as wages 
in Ireland prior to her marriage; she had 
not been accustomed to living in New 
York City and evidence showed that 
apartments were available at the cost of 
about $100 per month. Reynolds v. Rey- 
nolds, 132° M'303. 317°" 2d" 8560 a5) 


References 
Cited or applied in Reed v. Reed, 130 
M 409, 304 P 2d 590, 593 at 595 (dis- 


senting opinion). 


(5770) Orders respecting custody of children. 


Interlocutory Nature 


Child custody orders are interlocutory 
in nature. Trudgen v. Trudgen, — M 
—, 329 P 2d 225, 226; Barbour v. Barbour, 
— M —, 330 P 2d 1093, 1097. 


Jurisdiction 

Although proceedings for divorce are 
undoubtedly statutory, jurisdiction in mat- 
ters of divorce is constitutional and may 


not be abridged. Trudgen v. Trudgen, 
— M —, 329 P 2d 225, 232. 


Modification 


Child custody orders are modifiable in 
the sound discretion of the district court 
for good cause shown. Trudgen v. Trud- 
gen, — M —, 329 P 2d 225, 226. 

In hearings on motions to modify child 
custody orders, parties desiring written 
findings of facts and conclusions of law 
must move for them in writing at the 
close of the evidence, as the statute re- 
quires. Even then, if the evidence justi- 
fies but one conclusion, formal findings 
are not necessary. Trudgen vy. Trudgen, 
— M —,, 329 P 2d 225, 230. 

In the absence of statute, the court 
need not make formal findings of fact 
in support of its order modifying the 
custody provisions of divorce decrees. 
Trudgen v. Trudgen, — M —, 329 P 2d 
ZeaeeZ9- 

Mother’s affidavit on which citation for 
hearing on modification of custody decree 
was issued was properly controverted by 
father’s verified answer. Trudgen v. Trud- 
gen, — M —, 329 P 2d 225, 229. 

When the custodial fitness of neither 
spouse is questioned a bill of exceptions 
and a judgment roll reflecting four modifi- 
cations of custody orders in nine weeks, 
no matter how well intended or by whom 
sought or ordered, supported by undis- 


DISSOLUTION 


puted testimony, is clear prima facie rec- 
ord of substantial change affecting the 
children warranting modification of de- 
cree. Trudgen v. Trudgen, — M —, 329 
bed 225, 228. 

Father who refuses to make payments 
for support of children required by the 
decree is not entitled to petition for 
modification of the decree unless the best 
(interests and welfare of the children re- 
quire the. modification. Barbour v. Bar- 
bour, — M —, 330 P 2d 1093, 1098. 


Mother Preferred 
Other things being equal, custody in 
the mother is to be preferred where chil- 


dren are of tender years. Trudgen v. 
Trudgen, — M —, 329 P 2d 225, 226. 


Operation and Effect 


An order by a California court which 
modified a prior California divorce decree 
and awarded custody of minor children 
to the father was void because it was 
made without jurisdiction where it was 
shown that the children were domiciled in 
Montana with their mother, even though 
the mother made a general appearance in 
the California court to contest the modi- 
fication. Where the minor’s domicil is 
not within the jurisdiction at the time, the 
“res” likewise is not within the jurisdic- 
tion. The courts may not proceed even 
with both parents before it. A minor has 
a juristic status of his own to which it 
is difficult indeed to deny recognition 
when his custody is the question before 
the court, and even though the contest is 
between his parents, who themselves have 
submitted to the jurisdiction of the court. 
For he is the real party in interest in any 
such case as is evidenced by the familiar 


21-139. 
“Maintenance Money” Distinguished 
The term “alimony” as used in this 

section is distinguishable from ‘“mainte- 

nance money” provided by section 21-137. 

Barbour v. Barbour, — M —, 330 P 2d 

1093, 1098. 


Modification of Custody Orders 


Costs and counsel fees may be allowed 
on motion to modify child custody. Trud- 


(5771) Support of wife and 
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rule that in awarding his custody the para- 
mount inquiry is always his welfare and 
best interests. Application of Enke, 129 
M35 3¢e2a7) Pe 2d 19; 24, cert: “dens 350 
Uss 923, 100 TeRds08-'76-S Ct Zi: 


Order of Visitation 


The privilege of visitation should not 
be left entirely to the discretion of the 
party having the child in custody. Bar- 
bour v. Barbour, — M —, 330 P 2d 1093, 
1097. 

Right of visitation may be conditioned 
upon prompt payment of money decreed 
for support of children. Barbour v. Bar- 
bour, — M —, 330 P 2d 1093, 1098. 


Residence of Children 


Limitations on residence of children are 
to be conditioned by what appears best 
for the children and the trial judge is 
invested with much discretion in these 
matters. Trudgen vy. Vrudgen, — = M == 
329 P 2d 225, 230; Barbour v. Barbour, 
— M —, 330 P 2d 1093, 1097. 

There was no abuse in the discretion 
exercised by the district court in refusing 
to restrict residence of children where 
their well-being was not so much depend- 
ent upon continuance or change of their 
present residence as upon change in their 
parents’ hearts. Barbour v. Barbour, — 
M —, 339 P 2d 1093, 1097. 


Stay of Appeal 

An appeal from an order modifying 
divorce decree does not stay the enforce- 
ment of the order. It can only be stayed 
by amapplication for an order staying the 
proceedings under section 93-8003, subd. 
2. Application of Nelson, 132 M 252, 316 
P 2d 1058, 1059. 


children on divorce, etc. 


gen v. Trudgen, — M —, 329 P 2d 225, 
231, 232, overruling Wilson v. Wilson, 
128. M3514," 516,.278¢ 206219 62226 and 
reinstating McDonald v. McDonald, 124 
M 26, 218 P 2d 929; Barbour v. Barbour, 
— M —, 330 P 2d 1093, 1096, 1097. 


References 


Cited or applied in Wilson v. Wilson, 
128. M: Sie 278ePi2da219 5222 
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TITLE 22—DOWER 


CHAPTER 1—DOWER 
22-101. (5813) Dower. 


References 


Cited in Purcell v. Gibbs, 133 M 481, 326 
P 2d 679. 


22-116. (5828) Right to dower not affected by acts of husband. 


Operation and Effect no action would lie against her for refor- 
Where vendor’s wife did not sign a Mation of the deed to conform to the con- 
contract for deed, and there was no evi- tract. Schillinger v. Huber, 133 M 80, 320 
dence that she intended to join in a P 2d 346, 350. 
deed conforming to the contract for deed, 
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TITLE 23—ELECTIONS 


Qualifications and privileges of electors, 23-304. 
Registration of electors, 23-503, 23-511, 23-515, 23-519, 23-527. 


‘Chapter ¥ 
6. Judges and clerks of elections, 23-608, 23-612. 
if 
9 


Election supplies, 23-704. 
Party nominations by direct vote—the direct primary, 23-902, 23-908, 
23-909, 23-929. 
10. Presidential electors and delegates to national conventions, 23-1006. 
12. Sores elections—the polls—voting and ballots, 23-1210, 23-1213, 
23-1219. 
13. Voting by absent electors, 23-1302 (1), 23-1302 (2), 23-1303, 23-1306, 23- 
1307, 23-1311, 23-1313, 23-1320. 
14. Voting by absent electors in military service, 23-1401 to 23-1405. 
16. Voting machines—conduct of election when used, 23-1608, 23-1608A. 
17. Election returns, 23-1702, 23-1703, 23-1709, 23-1714, 23-1715. 
18. Canvass of election returns—results and certificates, 23-1808, 23-1813. 


CHAPTER 3—QUALIFICATIONS AND PRIVILEGES OF ELECTORS 
Section 23-304. Lists and precinct registers. 


23-304. Lists and precinct registers. After the closing of registration 
the county clerk of each county shall promptly prepare lists of registered 
electors of all voting precincts in his county. He shall also prepare the 
precinct register for each precinct in the manner provided by section 23-515, 
and deliver the same to the judges of election prior to the opening of the 
polls. In preparing precinct registers it shall not be necessary for the 
county clerk to make separate precinct registers containing only the 
names of electors who are qualified to vote on the question of the incurring 
of a state debt, the issuance of bonds or debentures by the state or the 
levying of a state tax. In lieu of preparing such a list of electors qualified 
to vote on such question, the county clerk shall stamp the word “TAX- 
PAYER?” on the precinct register opposite the name of each qualified elec- 
tor who is a taxpayer and entitled to vote upon any of the questions here- 
inbefore indicated. No other showing shall be required to establish that 
such elector is in fact a taxpayer and entitled to vote as such. 

All of the laws of this state applying to the holding of general biennial 
state elections, insofar as the same are applicable thereto and not in con- 
flict with any of the provisions of this act, shall apply to, and govern and 
control such election and the canvassing and return of the votes cast on 
such question at such election; and abstracts made by the several county 
clerks shall be returned to the secretary of state in the manner provided 
by sections 23-1812, 23-1813, for the abstract of votes for state officers. 

History: En. Sec. 2, Ch. 28, L. 1945; Amendment 
amd. Sec. 1, Ch. 92, L. 1949; amd. Sec. 1, The 1959 amendment substituted the 


Ch. 64, L. 1959. words “precinct register” for the words 
“poll books” each time they appear. 


CHAPTER 5—REGISTRATION OF ELECTORS 


Section 23-503. Method of registering. ; 
23-511. Cancellation of registry for failure to vote—reregistration—exception 
of persons in United States service. 
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23-503 ELECTIONS 


23-515. Precinct register—combining—when not furnished city or town. 
23-519. Compensation of county clerks. 
23-527. Omission of name from precinct register—remedy. 


23-503. (555) Method of registering. Any elector residing within the 
county may register by appearing before the county clerk and ex officio 
registrar and making correct answers to all questions propounded by the 
county clerk touching the items of information called for by such registry 
card, and by signing and verifying the affidavit or affidavits on the back of 
such card. Any elector in the United States service who is absent from 
the state of Montana and the county of which he or she is a resident may 
register either (a) by mailing such registry card filled out and signed 
under oath to the county clerk of the county in which said elector resides, 
or (b) by mailing the federal post card application filled out and signed 
under oath to said county clerk. 


If any person shall falsely personate another and procure the person so 
personated to be registered, or if any person shall represent his name to 
the county clerk or to the registration clerk or to any other person qualified 
to register an elector, to be different from what it actually is, and cause 
such name to be registered, or if any person shall cause any name to be 
placed upon the registry lists otherwise than in the manner provided in 
this act, he shall be guilty of a felony, and upon conviction be imprisoned 
in the state penitentiary for not less than one (1) nor more than three (3) 
years. 


History: En. Sec. 8, Ch. 122, L. 1915; Amendment 
re-en. Sec. 555, R. C. M. 1921; amd. Sec. The 1959 amendment substituted the 
4, Ch. 172, L, 1937; amd. Sec. 1, Ch. 83, present second sentence in the first para- 
L. 1953; amd. Sec. 1, Ch. 18, L. 1959. graph for a former sentence for text of 
which see parent volume. 


23-511. (562) Cancellation of registry for failure to vote—reregistra- 
tion—exception of persons in United States service. Immediately after 
every general election, the county clerk of each county shall compare the 
list of electors who have voted at such election in each precinct, as shown 
by the official poll books, with the official register of said precinct, and he 
shall remove from the official register herein provided for the registry cards 
of all electors who have failed to vote at such election, and shall mark each 
of said cards with the word “cancelled,” and shall place such cancelled 
cards for the entire county in alphabetical order in a separate drawer to be 
known as the “cancelled file’; but any elector whose card is thus removed 
from the official register may reregister in the same manner as his original 
registration was made, and the registration card of any elector who thus 
reregisters shall be filed by the county clerk in the official register in the 
same manner as original registration cards are filed. The county clerk 
shall, at the same time, cancel, by drawing a red line through the entry 
thereof, the name of all such electors who have failed to vote at such 
election. 

In the case of an elector in the United States service who shall fail to 
vote, his or her registry card shall not be cancelled, except for causes 
designated under section 23-518. 


88 


REGISTRATION OF ELECTORS 


History: En. Sec. 15, Ch. 122, L. 1915; 
te-en. Sec. 562, R. C. M. 1921; amd. Sec. 
1, Ch. 147, L. 1937; amd. Sec. 1, Ch. 144, 
L. 1941; amd. Sec. 1, Ch. 177, L. 1943; 


amd. Sec. 2, Ch. 18, L. 1959. 


23-519 


Amendment 

The 1959 amendment substituted the 
present second paragraph for the former 
second paragraph for the text of which see 
parent volume. 


23-515. (568) Precinct register—combining—when not furnished city 
or town. During the time intervening between the closing of the official 
register and the day of the ensuing election, the county clerk shall prepare 
for each precinct a book to be known as the “precinct register’ which 
shall be for the use of the clerks and judges of election in each such pre- 
cinct. Such books shall be arranged for the listing of the names of the 
electors in alphabetical divisions, each division to be composed of ruled 
columns with appropriate headings, under which the information contained 
upon the registry card of each elector shall be transcribed, excepting the 
oath of the elector, and the certified copy of the precinct registers so pre- 
pared shall be delivered to the judges of the election at or prior to the 
opening of the polls in each precinct. Where the precincts in municipal 
elections, or in elections in school districts of the first class, include more 
than one county precinct, the county clerk shall combine into one precinct 
register the names of all electors in the several precinct registers of the 
precincts of which such municipal or school district precinct is composed. 
The county clerk shall omit from the list of names of all certified voters 
so inserted in the precinct register herein provided for, the names and 
registry of all electors which it is the duty of the county clerk to cancel 
under the provisions of section 23-518, provided that the requirements 
contained in the provisions of said section shall have been brought to the 
attention of the county clerk not less than twenty days preceding the 
election. If the city clerk of any city or town shall, in writing, certify to 
the county clerk, not less than twenty-five days before the date fixed by 
law for the holding of any primary nominating election, that no petitions 
for nomination under the direct primary election law for any office to be 
filled at the next ensuing annual city election have been filed with such 
city clerk, not less than thirty days before the date fixed by law for the 
holding of the primary nominating election, then the county clerk shall 
not prepare for the city any precinct register or precinct registers for that 
year. 


History: En. Sec. 23, Ch. 113, L. 1911; 
amd. Sec. 23, Ch. 74, L. 1913; amd. Sec. 
18, Ch. 122, L. 1915; amd. Sec. 3, Ch. 97, 
L. 1919; re-en. Sec. 568, R. C. M. 1921; 


Amendment 

The 1959 amendment substituted the 
words “precinct register” or “precinct reg- 
isters” for the words “poll book” or “poll 


amd. Sec. 2, Ch. 61, L. 1933; amd. Sec. 2, 
Ch. 64, L. 1959. 


books” each time they appear. 


23-519. (571) Compensation of county clerks. The county clerks shall 
receive, for the use and benefit of the county, from every city or town, or 
from every school district of the first class, (to which the precinct registers 
referred to in the last section have been furnished), the sum of three ($0. 03) 
cents for each and every name entered in such precinct registers, and in 
addition he shall receive in like manner the amount of the actual expense 
incurred in printing and posting the lists of electors, and in publishing the 
notices required by this law, and any other expense incurred on account 
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23-527 ELECTIONS 


of any such municipal or school district election. It shall be the duty of 
the city or town council, or board of school trustees, to order a warrant 
drawn for such sum as may be due to the county clerk under the provisions 
of this section, within thirty (30) days after the presentation of the account 
to them by said county clerk, provided, however, that in event of the elec- 
tion of candidates at municipal primary elections, as provided for in 
11-3113, and no general municipal election is required to be held, the 
county clerk shall prepare no precinct registers for such general municipal 
election and shall make no charge therefor; provided further, that in elec- 
tions of school districts of the first class if only as many candidates are 
nominated as there are vacancies to be filled, the county clerk shall fur- 
nish no precinct registers and make no charge therefor to such school 
district. 


It shall be the duty of the city clerk or the clerk of the school district to 
notify the county clerk in such case as above mentioned, where no precinct 
registers are required, immediately after the facts become known to the 
city council or the board of trustees of the school district, which makes 
unnecessary the furnishing of such precinct registers. 


reba: En. Sec. 29, Ch. 113, L. 1911; Amendment 

amd, Sec. 29, Ch. 74, L. 1913; amd. Sec. The 1959 amendment substituted the 
21, Ch. 122, L. 1915; re-en. Sec. 571, R.C. words “precinct registers” for the words 
ae ach Sere osa 71, L. 1935; “poll books” each time they appear. 


23-527. (579) Omission of name from precinct register—remedy. 
Any elector whose name is erroneously omitted from any precinct register 
may apply for and secure from the county clerk a certificate of such error, 
and stating the precinct in which such elector is entitled to vote, and upon 
the presentation of such certificate to the judges of election in such precinct, 
the said elector shall be entitled to vote in the same manner as if his name 
had appeared upon the precinct register. Such certificate shall be marked 
“voted” by the judges, and shall be returned by them with the precinct 
register. 

History: En. Sec. 29, Ch. 122, L. 1915; Amendment 
re-en. Sec. 579, R. C. M. 1921; amd. Sec. The 1959 amendment substituted the 


4, Ch. 64, L. 1959. words “precinct register” for either the 
words “precinct poll-book” or “poll book” 
each time they appear. 


CHAPTER 6—JUDGES AND CLERKS OF ELECTIONS 


Section 23-608. Clerks to mail to judges notices of election—form of notices. 
23-612. Instructions of judges of elections. 


23-608. (594) Clerks to mail to judges notices of election—form of 
notices. The clerks of the several boards of county commissioners must, 
at least twenty (20) days before any general election, make and forward 
by mail to such judge or judges as are designated by the county com- 
missioners, three written notices for each precinct, said notices to be sub- 
stantially as follows: 


Notice is hereby given that on the first Tuesday after the first Monday 
of November, 19__, at the house ________ , in the county of 


JUDGES AND CLERKS OF ELECTIONS 23-612 


pumelcceon wills bevheltkior bias yk (naming the offices to be filled, 
including electors of president and vice-president, a representative in 
congress, state, county and township officers), and for the determination of 
the following questions (naming them), the polls of which election will 
_be open at 8:00 A.M. and continuing open until 8:00 P.M. of the same day. 
Wared waist Ce day Ol A eons Apa es 

Signed A. B., clerk of the board of county commissioners. 


History: Ap. p. Sec. 7, p. 461, Cod. Stat. Amendment 


1871; re-en. Sec. 7, p. 71, L. 1876; re-en. The 1957 amendment substituted “8:00 
Sec. 521, 5th Div. Rev. Stat. 1879; re-en. A We and continuing open until” 2°00 


Sec. 1013, 5th Div. Comp. Stat. 1887; amd. p wy” for “8 o'clock in the morning and 
Sec. 1266, Pol. C. 1895; re-en. Sec. 506, continuing open until 6 o’clock in the 
Rev. C. 1907; re-en. Sec. 594, R: C. M. 9 otternoon,” 

1921; amd. Sec. 2, Ch. 167, L. 1945; amd. 
Sec. 1, Ch. 14, L. 1957. 


23-612. Instructions of judges of elections. Before each election, 
general or primary, all judges appointed to act at said election, who do not 
possess a certificate of instruction as provided for in this act, shall be in- 
structed by a person delegated by the board of county commissioners in 
regard to the powers, duties, and liabilities imposed upon election judges 
by the election laws of the state of Montana. For the purpose of giving 
such instruction, the delegate of the board of county commissioners shall 
call such meeting or meetings of the judges of election as shall be neces- 
sary. Each judge of election shall attend such meeting or meetings and 
receive at least two (2) hours of instruction, and as compensation for the 
time spent in receiving such instruction, each judge that shall serve in the 
election shall receive the sum of one dollar ($1.00) per hour of instruction, 
to be paid to him at the same time and in the same manner as compensa- 
tion is paid to him for his or her services on election day. 


Upon the completion of the two (2) hours of instruction, the judge shall 
receive a certificate from the person delegated by the board of county 
commissioners from whom he or she received instruction, that the in- 
struction has been completed, provided that no certificate of instruction 
shall be valid for a period of greater than two (2) years. No person 
shall serve as a judge of election unless this certificate has been received, 
provided, however, that this shall not prevent the appointment of a judge 
of election to fill a vacancy in an emergency. Notice of place and time 
of instruction of the political judges must be given by the board of county 
commissioners to the county chairmen of the two major political parties 
in the county. 


History: En. Sec. 1, Ch. 210, L. 1957. county chairman of the two major politi- 
i cal parties of the county of the place and 

Title of Act time of instruction; and containing a re- 
An act to provide for Ne ae of elec- pealing clause. 

tion judges; providing for the appoint- d 

ment by the board of county commission- Repealing Clause 

ers of an instructor; providing for com- Section 2 of Ch. 210, Laws 1957 re- 

pensation for the election judges being in- pealed all acts and parts of acts in con- 

structed; providing for certificates of in- flict therewith. 

struction; providing for notice to the 
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23-704 ELECTIONS 


CHAPTER 7—ELECTION SUPPLIES 


Section 23-704. County commissioners to have blanks prepared. 


23-704. (602) County commissioners to have blanks prepared. The 
necessary printed blanks for precinct registers, pollbooks, tally sheets, lists 
of electors, tickets, and returns, together with envelopes in which to inclose 
the returns, must be furnished by the boards of county commissioners to 
the officers of each election precinct at the expense of the county. 


History: En. Sec. 1174, Pol. C. 1895; Amendment 
Te-en. Sec. 460, Rev. Cc 1907; Te-en., Sec. The 1959 amendment substituted “pre- 
602, R. C. M. 1921; amd. Sec. 5, Ch. 64, cinct registers, poll-books, tally sheets” 
L. 1959. for ‘‘poll-lists, tally lists.” 


CHAPTER 9—PARTY NOMINATIONS BY DIRECT VOTE— 
PPO TREC PREM ARY 


Section 23-902. Date of holding primary election—purpose of. 
23-908. Poll-books, precinct register, and tally sheets to be sealed and re- 
23-909. Se aaa nominations made exclusively as herein provided. 
23-929. County and city central committeemen, how elected. 

23-902. (632) Date of holding primary election—purpose of. On the 
first Tuesday of June, preceding any general election not including special 
elections to fill vacancies, municipal elections in towns and cities, irrigation 
district and school elections, at which public officers in this state and in any 
district or county are to be elected, a primary nominating election shall be 
held in accordance with this act in the several election precincts comprised 
within the territory for which such officers are to be elected at the ensuing 
election, which shall be known as the primary nominating election, for the 
purpose of choosing candidates by the political parties, subject to the pro- 
visions of this act, for United States senators and representatives, in Con- 
gress and all other elective state, district and county officers, and delegates 
to any constitutional convention or conventions that may hereafter be 
called, who are to be chosen, at the ensuing election wholly by electors 
within the state, or any subdivision of this state, and also for choosing and 
electing county central committeemen and committeewomen by the sev- 
eral parties subject to the provisions of this act. » 

History: En. Sec. 2, Initiative Measure Amendment 


Nov. 1912; re-en. Sec. 632, R. C. M. The 1959 amendment deleted a clause 
1921; amd. Sec. 1, Ch. 118, L. 1925; which immediately preceded the final 


amd. Sec. 1, Ch. 3, L. 1927; amd. Sec. clause pertainin i 
D ’ ’ g to county committeemen 
12, Ch. 214, L. 1953 (Referendum Measure and which’read, “for the purpose of ex- 


adopted November 2 i - : ’ 
cember. 7, 1954); amd. Sec, 1, Ch. 266, president “of the United Stee 
L. 1955; amd. Sec. 1, Ch. 274, L. 1959. 

23-908. (638) Poll-books, precinct register, and tally sheets to be sealed 
and returned. (1) Immediately after canvassing the votes in the manner 
aforesaid, the judges and clerks who complete the count, before they sepa- 
rate or adjourn shall inclose the poll-books in separate covers and securely 
seal the same. They shall also inclose the tally sheets in separate envelopes 
and seal the same securely. They shall also inclose the precinct registers in 
separate envelopes and seal the same securely. They shall also envelope 
all the ballots fastened together, as aforesaid, and seal the same securely; 
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and they shall in writing, with pen and ink, specify the contents, and 
address each of said packages upon the outside thereof to the county clerk 
of the county in which the election precinct is situated. These sealed 
packages of counted ballots shall be marked on the outside, showing what 
numbers are contained therein, but once sealed they are not to be opened 
by any one until so ordered by the proper court. 


(2) When the count is completed, the ballots counted and sealed, and 
enveloped and marked for identification as aforesaid, shall be packed in the 
two ballot-boxes, and nothing else shall be put into the boxes. The boxes 
shall then be locked, and the official seal of the board shall be pasted over 
the keyhole and over the rim of the lid of the box, so that the box cannot 
be opened without breaking the seal. Thereafter neither the county clerk 
nor the canvassers making the abstracts of the votes shall break the said 
seals upon the ballot-boxes, nor shall anyone break the seals on the boxes or 
the ballots, except upon the order of the proper court in case of contest, 
or upon the order of the county board when the boxes are needed for the 
ensuing election. 


History: En. Sec. 7, Initiative Measure Amendment 
Nov. 1912; re-en. Sec. 638, R. C. M. 1921; Thesw1059 samendmett addeduthestird 
amd. Sec. 6, Ch. 64, L. 1959. sentence in subd. (1). 


23-909. (639) Political party nominations made exclusively as herein 
provided. Every political party which has cast three per centum (3%) or 
more of the total vote cast for representative in Congress at the next pre- 
ceding general election in the county, district or state for which nomina- 
tions are proposed to be made, shall nominate its candidates for public 
office in such county, district or state, under the provisions of this law, 
and not in any other manner; and it shall not be allowed to nominate any 
candidate in the manner provided by section 23-801. Every political party 
and its regularly nominated candidates, members, and officers, shall have 
the sole and exclusive right to the use of the party name and the whole 
thereof, and no candidate for office shall be permitted to use any word of 
the name of any other political party or organization than that of and by 
which he is nominated. No independent or nonpartisan candidate shall be 
permitted to use any word of the name of any existing political party or 
organization in his candidacy. The names of candidates for public office 
nominated under the provisions of this law shall be printed on the official 
ballots for the ensuing election as the only candidates of the respective 
parties for such public office in like manner as the names of the candidates 
nominated by other methods are required to be printed on such official 
ballots. 

Any political party that did not cast three per centum (3%) or more of 
the total vote cast for representative in Congress, as above, and any new 
political party about to be formed or organized, [may] make nominations 
for public office as provided in section 23-801. 


History: En. Sec. 8, Initiative Measure Amendment 
Nov. 1912; re-en. Sec. 639, R. C. M. 1921; The 1959 amendment deleted several 
amd. Sec. 1, Ch. 7, L. 1927; amd. Sec. 2, paragraphs setting forth the procedure 
Ch. 266, L. 1955; amd. Sec. 2, Ch. 274, for a presidential preference primary. For 
L. 1959. section prior to amendment see parent 
volume. 
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23-929 ELECTIONS 


23-929. (662) County and city central committeemen, how elected. 

(1) to (4). * * * [Subdivisions (1) to (4), same as parent volume. | 

(5) Said committee shall meet within fifteen (15) days after the primary 
election herein provided for, and shall organize by electing a chairman and 
one (1) or more vice-chairmen, provided that either the chairman or first 
vice-chairman shall be a woman. They shall also elect a secretary and such 
other officers as they shall think proper. It shall not be necessary for such 
officers to be precinct committeemen or committeewomen. They may select 
managing or executive committees and authorize such subcommittees to 
exercise any and all powers conferred upon the county, city, state and con- 
-gressional central committees respectively by this law. The chairman of 
the county central committee shall call said central committee meeting and 
not less than ten (10) days before the date of said central committee meet- 
ing shall publish said call in a newspaper published at the county seat and 
shall mail a copy of the call, enclosing a blank proxy, to each precinct 
committeeman. No proxy shall be recognized unless held by an elector of 
the precinct of the committeeman executing the same. 

(6) and (7). * * * [Subdivisions (6) and (7), same as parent volume. | 

History: En. Sec. 32, Initiative Meas- Amendment 


ure Nov. 1912; re-en. Sec. 662, R. C. M. The 1959 amendment deleted from the 
1921; amd. Sec. 1, Ch. 98, L. 1927; amd. beginning of subd. (5) the words “In 


Sec. 1, Ch. 34, L. 1929; Amd. Sec. 1, Ch. re an ‘dent of thexeinitoe 
6,1ab1933s amd. Sec,1, Ch.'84, In 1939; tates into beclesicd tf Rane 
amd. Sec. 1, Ch. 64, L. 1951; amd. Sec. 3, 

Ch. 266, L. 1955; amd. Sec. 1, Ch. 219, L. 

1959. 


CHAPTER 10—PRESIDENTIAL ELECTORS AND DELEGATES 
TO NATIONAL CONVENTIONS 


Section 23-1006. Time of state convention—election of presidential electors and dele- 
gates to national convention. 


23-1006. (673.6) Time of state convention—election of presidential elec- 
tors and delegates to national convention. Not later than fifteen (15) days 
after said county convention and on a date set by the chairman of the 
state central committee, the delegates (or alternate delegates, in case any 
elected delegate cannot attend), shall hold a state convention at the state 
capital in Helena, Montana, for the purpose of electing delegates and alter- 
nates to the national convention of the parties and presidential electors. 
That the delegates and alternate delegates to the national conventions of 
each political party shall consist of three (3) delegates from each of the 
congressional districts, and the remaining delegates and alternates from the 
state at large. 


History: En. Sec. 6, Ch, 126, L. 1927; candidate whose candidacy is preferred 
amd. Sec. 1, Ch. 55, L. 1953; amd. Sec. as a result of the within primary until 
14, Ch. 214, L. 1953 (Referendum Meas-_ released by said candidate or unless said 
ure adopted November 2, 1954 effective candidate shall not be nominated by. said 
December 7, 1954); amd. Sec. 5, Ch. 266, national convention or shall receive less 
L. 1955; amd. Sec. 3, Ch. 274, L. 1959. than twenty per cent (20%) of the total 


votes cast on any ballot.” 
’ Amendment > 


The 1959 amendment deleted a sentence. Repealing Clause 
which appeared at the end of the section Section 4 of Ch. 274, Laws 1959 re- 
and read “The delegates and alternate pealed all acts and parts of acts in con- 
delegates so elected shall support the flict therewith. 
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CHAPTER 12—CONDUCTING ELECTIONS—THE POLLS—VOTING 
AND BALLOTS 


Section 23-1210. Method of voting. 
23-1213. Judges may aid disabled elector. 
23-1219. List of voters. 


23-1210. (696) Method of voting. On receipt of his ballot the elector 
must forthwith, without leaving the polling-place and within the guard-rail 
provided, and alone, retire to one of the places, booths, or compartments, 
if such are provided, and prepare his ballot. He shall prepare his ballot by 
marking an “X” in the square before the name of the person or persons for 
whom he intends to vote. In case of a ballot containing a constitutional 
amendment, or other question to be submitted to the vote of the people, by 
marking an “X” in the square before the answer of the question or amend- 
ment submitted. The elector may write in the blank spaces or paste over 
any other name the name of any person for whom he wishes to vote, and 
vote for such person by marking an “X” before such name. No elector is 
at liberty to use or bring into the polling-place any unofficial sample ballot. 
After preparing his ballot the elector must fold it so the face of the ballot 
will be concealed and so that the indorsements stamped thereon may be 
seen, and hand the same to the judges in charge of the ballot-box, who 
shall announce the name of the elector and the printed or stamped number 
on the stub of the official ballot so delivered to him, in a loud and distinct 
tone of voice. If such elector be entitled then and there to vote, and if such 
printed or stamped number is the same as that entered on the poll-books 
as the number on the stub of the official ballot last delivered to him by the 
ballot judge, such judge shall receive such ballot, and, after removing the 
stub therefrom in plain sight of the elector, and without removing any 
other part of the ballot, or in any way exposing any part of the face thereof 
below the stub, shall deposit each ballot in the proper ballot-box for the 
reception of voted ballots, and the stubs in a box for detached ballot stubs. 
Upon voting, the elector shall forthwith pass outside the guard-rail, unless 
he be one of the persons authorized to remain within the guard-rail for 
other purposes than voting. 

History: Ap. p. Sec. 24, p. 142, L. 1889; Amendment 


amd. Sec. 1361, Pol. C. 1895; amd. Sec. The 1959 amendment in the next to the 
1361, p. 119, L. 1901; amd. Sec. 5, Ch. fast sentence of this section substituted 
88, L. 1907; re-en. Sec. 552, Rev. C. 1907; “poll-books” for “poll-list.” 

re-en. Sec. 696, R. C. M. 1921; amd. Sec. 

7,.Ch, 64, L. 1959. Cal. Pol. C. Sec. 1205. 


23-1213. (699) Judges may aid disabled elector. Any elector who de- 
clares to the judges of election, or when it appears to the judges of elec- 
tion that he cannot read or write, or that because of blindness or other 
physical disability he is unable to mark his ballot, but for no other cause, 
must, upon request, receive the assistance of two of the judges, who shall 
represent different parties, in the marking thereof, or said disabled elector 
may request that any qualified elector whom he designates to the judges, 
and in whom he has trust and confidence, aid him in the marking of his 
ballot, and such judges must certify on the outside thereof that it was so 
marked with their assistance, or the name of the person of whom he re- 
quested and received assistance, and neither the judges nor, if such is the 
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case, the person who aided him, must thereafter give information regard- 
ing the same. The judges must require such declaration of disability to be 
made by the elector under oath before them, and they are hereby authorized 
to administer the same. No elector other than the one who may, because 
of his inability to read or write, or of his blindness or physical disability, 
be unable to mark his ballot, must divulge to any one within the polling- 
place the name of any candidate for whom he intends to vote, or, other 
than herein specifically allowed, ask or receive the assistance of any person 


within the polling-place in the preparation of his ballot. 


History: Ap. p. Sec. 27, p. 142, L. 1889; 
amd. Sec. 1364, Pol. C. 1895; amd. Sec. 
1364, p. 120, L. 1901; re-en. Sec. 555, Rev. 
C. 1907; re-en. Sec. 699, R. C. M. 1921; 
amd. Sec. 1, Ch. 32, L. 1959. Cal. Pol. 
C. Sec. 1208. 


Amendment 


The 1959 amendment added provisions 
that disabled elector may request quali- 
fied elector whom he designates to judges 
and in whom he has trust to aid him in 
marking his ballot. 


23-1219. (705) List of voters. 


Repealing Clause 

Section 2 of Ch. 32, Laws 1959 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Date 
Section 3 of Ch. 32, Laws 1959 pro- 
vided the act should be in effect immedi- 


ately upon its passage and approval. Ap- 
proved February 25, 1959. 


Each clerk must keep a list of persons 


voting, and the name of each person who votes must be entered thereon 
and numbered in the order voting. Such list is known as the poll-book. 


History: En. Sec. 1370, Pol. C. 1895; 
re-en. Sec. 561, Rev. C. 1907; re-en. Sec. 
705, R. C. M. 1921; amd. Sec. 8, Ch. 64, 
L. 1959. Cal. Pol. C. Sec. 1229. 


Amendment 


The 1959 amendment in the last sen- 
tence substituted the words “poll-book” 
for the words “poll-list and forms a part 


of the poll-book of the precinct.” 


CHAPTER 13—VOTING BY ABSENT ELECTORS 


Section 23-1302 (1), 23-1302 (2). Application of absentee or physically incapacitated 
person for ballot. 


23-1303. Form of application. 
23-1306. Mailing ballot to elector—form of return and affidavit. 
23-1307. Marking and swearing to ballot by elector. 
23-1311. Duty of election judges—poll-lists, numbering ballots and rejected 
ballots. 
23-1313. Envelopes containing ballots—deposit in box and rejection of ballot. 
23-1320. Duty of elector if present on election day. 
23-1302(1). (716) Application of absentee or physically incapacitated 


person for ballot. At any time within forty-five (45) days next preceding 
such election, any elector expecting to be absent on the day of election from 
the county in which his voting precinct is situated, or any elector in United 
States service, or any elector who as a result of physical incapacity, in all 
probability will be unable to attend his voting precinct poll as made to 
appear by the certificate of a physician licensed under the laws of Montana, 
plainly stating the nature of the physical incapacity of the applicant, and 
certifying (a) that such incapacity will continue beyond the day of the 
election for which the application is made; (b) to the extent of reasonably 
preventing applicant from going to the polls, bodily health considered, may 
make application to the county clerk of such county, or to the city or town 
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23-1303 


clerk, in the case of a municipal, general, or primary election, for an official 
ballot or official ballots to be voted at such election as an absent or phy- 
sically incapacitated voter’s ballot or ballots. 


History: En. Sec. 2, Ch. 110, L. 1915; 
~ re-en. Sec. 2, Ch. 155, L. 1917; re-en. Sec. 
716, R. C. M. 1921; amd. Sec. 2, Ch. 234, 
L. 1943; amd. Sec. 1, Ch. 104, L. 1953; 
amd. Sec. 3, Ch. 18, L. 1959. 


Compiler’s Note 


This section was amended twice by the 
1959 legislature. Once by Ch. 18 and once 
by Ch. 216. Chapter 18 was approved by 
the Governor, February 6, 1959 while 
Chapter 216 was approved March 11, 1959. 
Neither amendment mentioned the other 
amendment and in some respects the sec- 
tion was amended differently by each 
chapter. The section above is as amended 
by Ch. 18. The section as amended by 
Ch. 216 is set out as section 23-1302(2). 


23-1302(2). 
person for ballot. 


Amendment 


The 1959 amendment by Ch. 18 of Laws 
1959 substituted the word “elector” for 
the word “voter” which appeared after 
the words “days next preceding such elec- 
tion, any” and substituted the phrase “any 
elector in United States service, or any 
elector” for the phrase “or serving in 
the armed services of the United States 
or in the merchant marines of the United 
States, or who is a civilian outside the 
United States officially attached to and 
serving with the armed forces of the 
United States.” 


(716) Application of absentee or physically incapacitated 
At any time within forty-five (45) days next preceding 


such election, any voter expecting to be absent on the day of election from 
the county in which his voting precinct is situated, for any reason whatso- 
ever, or who as a result of physical incapacity, in all probability will be 
unable to attend his voting precinct poll as made to appear by his affidavit, 
plainly stating the nature of the physical incapacity of the applicant, and 
stating (a) that such incapacity will continue beyond the day of the elec- 
tion for which the application is made; (b) to the extent of reasonably 
preventing applicant from going to the polls, bodily health considered, 
may make application to the county clerk of such county, or to the city or 
town clerk, in the case of a municipal, general, or primary election, for an 
official ballot or official ballots to be voted at such election as an absent or 
physically incapacitated voter’s ballot or ballots. 


History: En. Sec. 2, Ch. 110, L. 1915; 
re-en. Sec. 2, Ch. 155, L. 1917; re-en. 
Sec. 716, R. C. M. 1921; amd. Sec. 2, 
Ch. 234, L. 1943; amd. Sec. 1, Ch. 104, 
L. 1953; amd. Sec. 1, Ch. 216, L. 1959. 


Compiler’s Note 


This section was amended twice by the 
1959 legislature. Once by Ch. 18 and 
once by Ch. 216. Chapter 18 was ap- 
proved by the Governor, February 6, 
1959 while Chapter 216 was approved 
March 11, 1959. Neither amendment men- 
tioned the other amendment and in some 
respects the section was amended differ- 
ently by each chapter. The section above 
is as amended by Ch. 216. The section 


23-1303. 


(717) Form of application. 


as amended by Ch. 18 is set out as section 
23-1302(1). 


Amendment 


The 1959 amendment by Ch. 216 of 
Laws 1959 substituted “for any reason 
whatsoever” for “or serving in the armed 
services of the United States or in the 
merchant marines of the United States, 
or who is a civilian outside the United 
States officially attached to and serving 
with the armed forces of the United 
States”; substituted “his affidavit” for 
“the certificate of a physician licensed 
under the laws of Montana” and substi- © 
tuted “stating” for “certifying.” 


Application for such ballots shall 


be made on a blank furnished by the county clerk of the county of which 
the applicant is an elector, or the city or town clerk, if it be municipal, 
general, special or primary election, and shall be in substantially the fol- 
lowing form: 


on 


ELECTIONS 


Ee AIO SHA 20 B95 (5 précinct, in the courity of 26.05 705s Se 
State of Montana, and am to the best of my knowledge and belief entitled 
to vote in such precinct in the next election, expecting to be absent from 
said county or, in all probability, to be physically incapacitated from going 
to my precinct poll on the day for holding such election, hereby make 
application for an official ballot to be voted by me at the said election. 


in in i a i ae 


County of 


J) eee a TR atc ae aa a VacOl ye wee hae coe ES ae, , personally appeared 
before me Pia eytiek Ree Wolter es oe ie a , who being first duly sworn, 
deposes and says that he is the person who signed the foregoing applica- 
tion, that he has read and knows the contents of same and knows to his 
own knowledge the matters and things therein stated are true. 


This application must be subscribed by the applicant and sworn to be- 
fore some officer authorized to administer oaths, pursuant to the laws of the 
place of execution, and the application shall not be deemed complete with- 
out this affidavit. 


Provided that application for such ballot by any elector in the United 
States may be made by the federal post card application, or by any written 
request, signed by said applicant, addressed to the county clerk of the 
county of residence of said elector. 


History: En. Sec. 3, Ch. 110, L. 1915; 
re-en. Sec. 3, Ch. 155, L. 1917; re-en. 
Sec. 717, R. C. M. 1921; amd. Sec. 1, Ch. 
151, L. 1923; amd. Sec. 1, Ch. 32, L. 1941; 
amd. Sec. 3, Ch. 234, L. 1943; amd. Sec. 
2, Ch. 104, L. 1953; amd. Sec. 1, Ch. 152, 
L. 1955; amd. Sec. 4, Ch. 18, L. 1959; 
amd. Sec. 2, Ch. 216, L. 1959. 


Compiler’s Note 

This section was amended twice by the 
1959 legislature. Once by Ch. 18, Laws 
1959 and once by Ch. 216, Laws 1959. 
Chapter 18 was approved by the Gover- 
nor, February 6, 1959 while Ch. 216 was 
approved March 11, 1959. Neither amend- 


23-1306. 


ment mentioned the other act and as the 
acts amended the section in different re- 
spects, the compiler has made a com- 
posite section, incorporating the changes 
made by each act. . 


Amendments 

The 1959 amendment by Ch. 18 substi- 
tuted the present last paragraph for the 
former last paragraph for text of which 
see parent volume. 

The 1959 amendment by Ch. 216 in- 
serted the words “pursuant to the laws 
of the place of execution” in the next to 
the last paragraph. 


(720) Mailing ballot to elector—form of return and affidavit. 


Upon receipt of such application, properly filled out and duly signed, or as 
soon thereafter as the official ballot for the precinct in which the applicant 
resides has been printed, the said county or city or town clerk shall send 
to such elector by mail, postage prepaid, one official ballot, or if there be 
more than one ballot to be voted by an elector of such precinct, one of each 
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kind, and shall inclose with such ballot or ballots an envelope, to be fur- 
nished by such county or city or town clerk, which envelope shall bear 
upon the front thereof the name, official title and post office address of 
such county or city or town clerk, and upon the other side a printed aff- 
davit, in substantially the following form: 


“NSO agree adhe ab weal ley plea Ra ) 
SS 
Cy) wee et f 
Ric ered or PS Se OR ee Rat aaa , do solemnly swear that I am a resident 
ESE Ua ches co ieee a ee precinct, (and if he be a resident of a city or town, 
Parc sees at ete Se Bl __, in the town or city of 
Ve 2: Oe RE at County OL Ata eee sete) and State 


ae Montana, and entitled to vote in such precinct at the next election; that 
I expect to be absent from the said county of my residence or, in all probs 
ability, to be physically incapacitated from going to my precinct poll on 
the day of holding such election and that I will have no opportunity to 
vote in person on that day. 


Subscribed and sworn to before me this ________ day of O20 uk aida vee: 
19___; and I hereby certify that the afflant exhibited to me the aa eee 
ballot or ballots for inspection before marking, and that the same was (or 
were) then unmarked and that he then in my presence, and in the presence 
of no other person, and in such manner that I could not see his vote, 
marked said ballot (or ballots) and inclosed and sealed the same in this 
envelope. That the affiant was not solicited or advised by me to vote for 
or against any candidate or measure. 


Both the envelope in which the ballot is mailed to the elector in the 
United States service and the return envelope enclosed therein shall have 
printed across the face two parallel horizontal red bars, each one-quarter 
inch wide, extending from one side of the envelope to the other side, with 
an intervening space of one-quarter inch, the top bar to be one and one- 
quarter inches from the top of the envelope, and with the words “Official 
Election Balloting Material—via Air Mail,” or similar language, between 
the bars; that there be printed in the upper right corner of each such en- 
velope, in a box, the words “Free of U. S. Postage, Including Air Mail”; 
that all printing on the face of each such envelope be in red; and that there 
be printed in red in the upper left corner of each state ballot envelope an 
appropriate inscription or blanks for return address of sender. 

The return envelope shall be self-addressed to the county or city or 
town clerk. 

The county or city or town clerk shall enclose with the ballot mailed to 
the elector in the United States service instructions for voting and return- 
ing the ballot. 


History: En. Sec. 6, Ch. 110, L. 1915; Amendment 
amd. Sec. 6, Ch, 155, 1) 1917; re-en. Sec. The 1959 amendment added the last 
720, R. C. M. 1921; amd. Sec. 5, Ch. 234, three paragraphs of this section. 
L. 1943; amd. Sec. 5, Ch. 18, L. 1959. 
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23-1307. (721) Marking and swearing to ballot by elector. Such voter 
shall make and subscribe the said affidavit before an officer authorized by 
law to administer oaths, pursuant to the laws of the place of execution and 
may do so at any place including any foreign country, before any officer 
authorized by the laws of the place of execution to take acknowledgments 
of instruments, and such voter shall thereupon, in the presence of such 
officer and of no other person, mark such ballot or ballots, but in such man- 
ner that such officer cannot see the vote, and such ballot or ballots there- 
upon, in the presence of such officer, shall be folded by such voter so that 
each ballot shall be separate, and so as to conceal the vote, and shall be, in 
the presence of such officer, placed in such envelope securely sealed. Said 
officer shall thereupon append his signature and official title at the end of 
said jurat and affidavit. Said envelope shall be mailed by such absent or 
physically incapacitated voter, postage prepaid, or delivered to the county 
or city or town clerk, as the case may be. 


History: En. Sec. 7, Ch. 110, L. 1915; 
amd. Sec. 7, Ch. 155, L. 1917; re-en. Sec. 
721, R. C. M. 1921; amd. Sec. 3, Ch. 151, 
L. 1923; amd. Sec. 6, Ch. 234, L. 1943; 
amd. Sec. 1, Ch. 60, L. 1953; amd. Sec. 3, 
Ch. 216, L. 1959. 


Amendment 

The 1959 amendment substituted the 
words “pursuant to the laws of the place 
of execution” for ‘and who has an official 


country” for “in the state of Montana, 
or in any other state or territory of the 
United States”; substituted “of the place 
of execution” for ‘without the state” and 
deleted the words, “and affix his seal” 
which appeared after the words “and offi- 
cial title.” 


Repealing Clause 


Section 4 of Ch. 216, Laws 1959 re- 
pealed all acts and parts of acts in conflict 


seal”; substituted “including any foreign therewith. 


23-1311. (725) Duty of election judges—poll-lists, numbering ballots 
and rejected ballots. The judges of election, at the opening of the polls, 
shall note on the poll-books opposite the numbers corresponding to the 
numbers of the ballots issued to absent or physically incapacitated voters, 
as shown by the certificate of the county or city or town clerk, the fact 
that such ballots were issued to absent or physically incapacitated voters, 
and shall reserve said numbers for the absent or physically incapacitated 
voters. The notation may be made by writing the words “absent or phy- 
sically incapacitated voters” opposite such numbers. 


The judges shall not allow any names to be inserted in the poll-books on 
the lines corresponding to said numbers, except the name of the elector 
entitled to each particular number according to the certificate of the county 
or city or town clerk, and the number of his ballot. Any so rejected shall 
be placed together with the voter’s application and the absent or physically 
incapacitated voter’s envelope provided for the purpose by the clerk and 
recorder or city or town clerk, which shall be sealed and endorsed by the 
words, “rejected absent or physically incapacitated voter ballots” num- 
egede ee ey) Ne ee , and shall put thereon the number of the ballots 
given to absent or physically incapacitated voters according to the county 
or city or town clerk’s certificate. There shall be a separate enclosing en- 
velope for the ballot or ballots of each absent or physically incapacitated 
voter whose ballot or ballots may have beeen rejected, and such envelopes 
shall be placed in an envelope together with the other ballots, and shall 
not be opened without order of a court of competent jurisdiction. 
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BEE En, Sec. 11,,Ch. 110, L: 1915; Amendment 

amd. Sec. 11, Ch. 155, L. 1917; re-en. Sec. The 1959 amendment in the first sen- 
725, R. C. M. 1921; amd. Sec. 10, Ch. 234, tence substituted “poll-books” for “poll- 
L. 1943; amd. Sec. 9, Ch. 64, L. 1959. lists, when one is required by law to be 


kept” and in the first sentence of the 
second paragraph substituted “poll-books” 
for “poll list.” 


23-1313. (727) Envelopes containing ballots—deposit in box and re- 
jection of ballot. At any time between the opening and closing of the polls 
on such election day, the judges of election of such precinct shall first open 
the outer envelope only, and compare the signature of such voter to such 
application, with the signature to such affidavit. 


In case the judge finds the affidavit is sufficient and that the signatures 
correspond, and that the applicant is then a duly qualified elector of such 
precinct, and has not voted at such election, they shall open the absent or 
physically incapacitated voter’s envelope, in such manner as not to destroy 
the affidavit thereon, and take out the ballot or ballots therein contained, 
and without unfolding the same, or permitting the same to be opened or 
examined, shall ascertain whether the stub or stubs is or are still attached 
to the ballot or ballots, and whether the number thereon corresponds to the 
number in the county or city or town clerk’s certificate. If so, they shall 
endorse the same in like manner that other ballots are endorsed, shall de- 
tach the stub as in other cases, and deposit the ballot or ballots in the 
proper ballot-box or boxes, and make in their election records the proper 
entries to show such elector to have voted. In case such affidavit is found 
to be insufficient, or that the said signatures do not correspond, or that 
such applicant is not then a duly qualified elector of such precinct, such 
vote shall not be allowed, but, without opening the absent or physically 
incapacitated voter envelope, the judges of such election shall mark across 
the face thereof “rejected as defective” or “rejected as not an elector” as 
the case may be. The absent or physically incapacitated voter envelope, 
when such absent vote or vote by a person physically incapacitated from 
going to the polls is voted, and the absent or physically incapacitated voter 
envelope with its contents, unopened, when such absent vote or vote by a 
person physically incapacitated from going to the polls is rejected, shall 
be deposited in the ballot-box containing the general or party ballots. as 
the case may be, retained and preserved in the manner by law provided 
for the retention and preservation of official ballots voted at such election. 
If, upon opening the absent or physically incapacitated voter’s envelope, 
it be found that the stub of any ballot has been detached, or that the num- 
ber thereon does not correspond to the number in the county or city or 
town clerk’s certificate of the number issued to such absent or physically 
incapacitated voter, the ballot shall be rejected, and it shall then and there, 
and without looking at the face thereof, be marked on the back “rejected 
Pathe OrOundeOl Seven)! oo ce ie LP lee iillme the bemkaathine 
statement of the reason of the rejection; which statement shall be dated 
and signed by the majority of the judges. The ballot or ballots so rejected, 
together with the absent or physically incapacitated voter’s envelope bear- 
ing the application, and the said application, shall be all enclosed in an 
envelope, which shall be then and there securely sealed, and on such en- 
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velope the judges shall write or cause to be written (if not already printed 
thereon) the words, “rejected ballot of absent or physically incapacitated 
voter” (writing in the name of the elector). “The rejected ballot or ballots 
issaxiar eee ta» At Dee ee ee The judges shall designers 
the rejected ballot as “general ballot,” if it be a ballot for candidates that 
be rejected. If the rejected ballot be a one put on a question submitted to 
the vote of the electors, the judges shall designate such ballot as ballot 
questionI Ne wiso bos in the certificate on the envelope. There shall be a 
separate enclosing envelope for the ballot or ballots of each absent or phy- 
sically incapacitated voter whose ballot or ballots may have been rejected 
and such enclosing envelope shall be placed in the envelope in which the 
other ballots voted or (are) required to be placed and shall not be opened 
without an order of a court of competent jurisdiction. The county or city 
or town clerk shall provide and have delivered to the judge of election 
suitable envelopes for enclosing rejected absent or physically incapacitated 
voter’s ballots. 
History: En. Sec. 13, Ch. 110, L. 1915; Amendment 


amd. Sec. 13, Ch. 155, L. 1917; re-en. Sec. The 1959 atnendnent in the second sen- 


727, R. C. M. 1921; amd, Sec. 12, Ch. 234, tence of the second paragraph substituted 
L. 1943; amd. Sec. 10, Ch. 64, L. 1959. the words “election records” for the words 


“election list and books.” 


23-1320. (734) Duty of elector if present on election day. In case any 
elector who shall have taken advantage of the provisions of this act, and 
marked his ballot as an absent or physically incapacitated voter, as in this 
act provided, shall not leave his county, or shall return thereto or shall 
have recovered physical capacity to go to the polls on or before election 
day, and in time to allow him to go to the polls, to-wit, to the voting place 
in his precinct, and to be admitted therein before the close of the polls, it 
shall be his duty so to go to the said voting place and.to present himself 
to the judges of election at said voting place, and if he shall wilfully neg- 
lect so to do he shall be deemed guilty of a misdemeanor and, upon con- 
viction thereof, shall be punished by a fine of not more than one hundred 
($100.00) dollars or by imprisonment not more than thirty (30) days in 
the county jail or by both such fine and imprisonment. If such an elector 
so appears the judges of election shall note in the precinct register the fact 
of his appearance as well as whether or not he voted in person. 


History: En. Sec. 20, Ch. 110, L. 1915; Amendment 


re-en. Sec. 20, Ch. 155, L. 1917; re-en. The 1959 amendment in the last sen- 
Sec. 734, R. C. M. 1921; amd. Sec. 17, tence of this section substituted “pre- 


pies! L. 1943; amd. Sec. 11, Ch. 64,  cinct register” for “poll-books and lists.” 


CHAPTER 14—VOTING BY ABSENT ELECTORS IN MILITARY SERVICE 


Section 23-1401. Registration of absent electors in United States service. 
23-1402. Definition of electors in United States service. 
23-1403. The federal post card application. 

23-1404. Oath for elector in the United States service. 
23-1405. Classification of federal post card application. 


23-1401. Registration of absent electors in United States service. Any 
elector of this state in the United States service who is absent from the 
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state of Montana and the county of which he or she is a resident shall be 
entitled to register by mailing to the county clerk a federal post card 
application filled out and signed under oath, which shall be the “OFFI- 
CIAL WAR REGISTRATION CARD” of the state. 

History: En. Sec. 1, Ch. 99, L. 1943; Amendment 


amd. Sec. 6, Ch. 18, L. 1959. The 1959 amendment completely re- 
wrote this section. For section prior to 
amendment see parent volume. 


23-1402. Definition of electors in United States service. The phrase 
“elector in United States service” as used in the Revised Codes of Mon- 
tana of 1947, as amended, shall include the following: 


(1) Members of the armed forces while in the active service, and their 
_ spouses and defendants. 


(2) Members of the merchant marine of the United States, and their 
spouses and dependents. 


(3) Civilian employees of the United States in all categories serving 
outside the territorial limits of the several states of the United States and 
the District of Columbia and their spouses and dependents when residing 
with or accompanying them, whether or not the employee is subject to the 
civil service laws and the Classification Act of 1949, and whether or not 
paid from funds appropriated by the Congress. 

(4) Members of religious groups or welfare agencies assisting members 
of the armed forces, who are officially attached to and serving with the 
armed forces, and their spouses and dependents. 


History: En. Sec. 2, Ch. 99, L. 1943; Amendment 


amd. Sec. 7, Ch. 18, L. 1959. The 1959 amendment completely re- 
wrote this section. For text of section 
prior to amendment see parent volume. 


23-1403. The federal post card application. The form of the federal 
post card application, which may be used both as an application for regis- 
tration and for a ballot, shall be as follows: 


(a) The cards shall be approximately nine and one-half (914) by four 
and one-eighth (414) inches in size. 


(b) Upon one side, perpendicular to the long dimension of the card, 
there shall be printed in black type the following: 


Pie OU BOTH SLD Rs Otten 
POST CARD APPLICATION FOR ABSENTEE BALLOT 


Peso eoniion wealth: Of U2. eae ee ee Paladin Seber te ee: 
(Fill in name of State or Commonwealth) 


(1) I hereby request an absentee ballot to vote in the coming election: 


(GENERAL) CPRIMA RY )* 2 '(S PF Col Alte ) ovens Paste bi 
(Strike out inapplicable words) 


(2) *Ifa ballot is requested for a primary election, print your political 
party affiliation or preference in this box: ea 


(If primary election is secret in your state, do not answer). 
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(3) Iam a citizen of the United States, eligible to vote in above state, 
and am: 


a. A member of the armed forces of the United States f=] 
b. A member of the merchant marine of the United States C] 
c. A member of a religious or welfare organization assisting service- 

men [| 


d. A civilian employed by the United States government outside the 
United States (continental) 
e. A spouse or dependent of a person listed in (a), (b), or (c) 


above 
f. A spouse or dependent residing with a person described in (d) 
above Al 
(aoe Was born: Off fe ty Be aie 2 eee ee 
(Day) (Month) (Year) 
(OD eet OL en men ume years preceding the above election my home (not 


military residence intthe‘above state/has been 2 22.-U0)_ vis 22) eee 


(Street and number or rural route, etc.) 
The voting precinct or election district for this residence is _________ 


eS SS eg ee en ee i es ee 


(City, Postal Zone, and State) 

(8) I am NOT requesting a ballot from any other state and am not 
voting in any other manner in this election, except by absentee process, 
and have not voted and do not intend to vote in this election at any other 
address. 


(9) Ce Pe OG Oke he ae 


Os et tS SE ee eRe lS 8 


(Full name, typed or printed, with rank or grade, and service number) 
(11) Subscribed and sworn to before me on 


i 


(Signature of official (Typed or printed 
administering oath) name of official 
administering oath.) 
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a mr mr ee ee en ee es ee ee ee eee 


(Title or rank, service number and organization of administering official) 


INSTRUCTIONS 


A. Before filling out this form see your voting officer in regard to 
the voting laws of your state and absentee registration and 
voting procedure. 

-Type or print all entries except signatures. FILL OUT BOTH 
SIDES OF CARD. ; 

Address card to proper state official. Your voting officer or com- 
manding officer will furnish you with his title and address. 

Mail card as soon as your state will accept your application. 

No postage is required for the card. 


BE One Ge 


(c) Upon the other side of the card there shall be printed in red type 
the following: 


POEIOUP BOTH:SI DES OF PHE CARD 


PREE OF Ur Co baa 
Including Air Mail 


ee SE Se Se eS ES ee 


(City, Postal Zone, State) 


OFFICIAL ELECTION BALLOTING MATERIAL—VIA AIR MAIL 


De One psec het cae cs Dig einer eer eee 
(Title of election official) 
(County or township) 
(City or Town, State) 
History: En. Sec. 3, Ch. 99, L. 1943; Amendment 
amd. Sec. 8, Ch. 18, L. 1959. The 1959 amendment completely re- 


wrote this section. For section prior to 
amendment see parent volume. 

23-1404. Oath for elector in the United States service. Any oath re- 
quired for electors in the United States service to register, request a ballot 
or vote may be administered and attested, within or without the United 
States, by any commissioned officer in the active service of the armed 
forces, or any member of the merchant marine of the United States desig- 
nated for this purpose by the secretary of commerce, or any civilian official 
empowered by state or federal law to administer oaths. No official seal 
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need be affixed to said oath and neither the elector nor the certifying off- 
cer need disclose his whereabouts at the time of taking said oath except to 
the extent required by the federal post card application. 
History: En. Sec. 4, Ch. 99, L. 1943; Amendment 
amd. Sec. 9, Ch. 18, L. 1959. The 1959 amendment completely re- 
wrote this section. For section prior to 
amendment see parent volume. 

23-1405. Classification of federal post card application. Upon receipt 
by the county clerk of a federal post card application properly filled out 
and signed under oath, the county clerk shall classify such federal post 
card application according to the precinct in which the elector resides, and 
shall arrange the cards in each precinct in alphabetical order. The county 
clerk shall, upon receipt of any federal post card application, immediately 
enter upon the official register of the county in the proper precinct the full 
information given by said elector. Immediately upon entry upon the offi- 
cial register of the county of the name of the elector in the United States 
service the county clerk shall send to him or her by the fastest mail service 
available a notice that he has been registered and informing him that in 
order to secure a ballot he must mail at any time within forty-five (45) 
days next preceding the election another federal post card application to 
his county clerk or city clerk or town clerk. 

History: En. Sec. 5, Ch. 99, L. 1943; Amendment 


amd. Sec. 10, Ch, 18, L. 1959. The 1959 amendment completely re- 
wrote this section. For section prior to 
amendment see parent volume. 


CHAPTER 16—VOTING MACHINES—CONDUCT OF ELECTION 
WHEN USED 


Section 23-1608. City and county clerks to set up machines for use. 
23-1608A. Ballot—arrangement on machine. 


23-1608. (764) City and county clerks to set up machines for use. 
(1) The city or county clerks of each city or county in which a voting 
machine is to be used shall cause the proper ballots to be put upon each 
machine corresponding with the sample ballots herein provided for, and 
the machines in every way put in order, set and adjusted ready for use 
in voting when delivered at the precinct, and for the purpose of so labeling 
the machines, putting in order, setting and adjusting the same, they may 
employ one or more competent persons, and they shall cause the machine 
so labeled, in order and set and adjusted, to be delivered at the voting 
precinct, together with all necessary furniture and appliances that go with 
the same in the room where the election is to be held in the precinct, in 
time for the opening of the polls on election day; provided, however, 
that a shield of tin painted black made to conform with the shape of the 
keys or levers on said voting machine, shall be placed over the keys or 
levers not in use on the face of the ballot of the voting machine; said 
shields to be plainly marked with the words “not in use.” 


(2) In primary elections a separate row or column shall be as- 
signed to each political party and at least one row or column shall sep- 
arate the rows assigned .to the two major political parties as defined in 
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section 23-1107, Revised Codes of Montana, 1947. In this row or column 
shall be placed the nonpartisan judicial ballot. In general elections the 
ballot on the voting machines shall be arranged and the names of the 
candidates for each office rotated to conform as nearly as possible to the 
requirements for paper ballots set forth in section 23-1107, Revised Codes 
of Montana, 1947. The names of the candidates of the two major parties 
as defined in section 23-1107, Revised Codes of Montana, 1947, shall ap- 
pear in and be rotated between the first two horizontal rows or vertical 
columns, and the names of the candidates of minor parties and independent 
candidates shall appear in and be rotated between succeeding rows or 
columns; provided, however, that the arrangement of the ballot shall be 
uniform on all machines in the same precinct. The party designation of 
each candidate shall be printed after or below his name in type as large 
as the design of the machine will allow. 


(3) The nonpartisan judicial ballot shall be placed in the first two 
horizontal or vertical rows or columns in the same position as prescribed 
for judicial candidates in section 23-1111, Revised Codes of Montana, 1947. 


(4) The judges shall compare the ballots on the machine with the 
sample ballot, see that they are correct, examine and see that all the 
counters, if any, in the machine are set at zero, and that the machine is 
otherwise in perfect order, and they shall not thereafter permit the ma- 
chine to be operated or moved except by electors in voting, and they 
shall also see that all necessary arrangements and adjustments are made 
for voting irregular ballots on the machine, if such machine be so arranged. 


History: En. Sec. 8, Ch. 168, L. 1907; 
Sec. 616, Rev. C. 1907; amd. Sec. 2, Ch. 
246, L. 1921; re-en. Sec. 764, R. C. M. 
1921; amd. Sec. 1, Ch. 20, L. 1959. 


Amendment 


The 1959 amendment divided the sec- 
tion into subdivisions; inserted present 


23-1608A. Ballot—arrangement on machine. 


subds. (2) and (3); and deleted. from the 
end of present subd. (1) a proviso for a 
blank row of keys between the major 
parties and a proviso and a sentence re- 
quiring that parties be listed on machines 
in the same order as on paper ballots. 


® 


The arrangement of the 


general election ballot on voting machines with horizontal rows shall be, 
as nearly as possible, in the following form: 
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INITIATIVES, 
REFERENDUMS AND 
CONSTITUTIONAL 
AMENDMENTS 


OFFICES 


CANDIDATES 


CANDIDATES 


CANDIDATES 


CANDIDATES 


FOR 
PRESIDENTIAL 


ELECTORS TO VOTE 


FOR PRESIDENT 
AND VICE PRESI- 
DENT OF THE 
UNITED STATES 
Vote for one 


Democrat 
JOHN DOE for 
President 
ALBERT ORE for 
Vice President 


John Doe, Ella Moe, 
Jane Roe, Tom Voe 


Republican 
FRANK MOE for 
President 
HARRY COE for 
Vice President 


Jane Doe, John Moe, 
Tom Roe, John Voe 


ELECTIONS 


CONSTITUTIONAL AMENDMENT 


UNITED REPRESENT- 
STATES ATIVE IN GOVERNOR 
SENATOR CONGRESS Vote for one 


Vote for one Vote for one 


ES eee 


TOM JOHN BILL 
COE DOE COE 
Republican Democrat Republican 
JACK MIKE TOM 
MOE ORE ROE 
Democrat Republican Democrat 
JOE 
ROE 
Socialist 


— =| eS ees 
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(Same for Lieutenant 
Governor, Secretary 
of State, Attorney 
General, State Treas- 
urer, State Auditor, 
Railroad and Public 
Service Commission- 
ers, State Superin- 
tendent of Public In- 
struction, Clerk of 
the Supreme Court, 
Chief Justice of the 
Supreme Court, As- 
sociate Justice of the 
Supreme Court and 
District Judges) 


23-1608A 


\ 
VOTING MACHINES 
INITIATIVE NO. 1 
FOR FOR 
AGAINST AGAINST 
STATE MEMBER OF THE COUNTY 
SENATOR HOUSE OF REPRESENTATIVES COMMIS- 
Vote for one Vote for four SIONER 


JOE 
COE 
Republican 


TOM 
DOE 


Democrat 


JACK 
BOE 


Democrat, 


ALLEN 
JOE 


Republican 


MIKE 
FOE 


Independent 


PETE 
COE 


Democrat 


OLE 
KOE 


Republican 


JIM 
GOE 


Socialist 


BILL 
DOE 


Republican 


JOHN 
MOE 


Democrat 


BILL 
LOE 


Prohibition 
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FRANK 
HOE 


Democrat 


EARL 
ROE 


Republican 


Vote for one 


JOHN 
DOE 
Democrat 


MIKE 
ROE 


Republican 


(Same for all 
County and Town- 
ship offices.) 


23-1608A 


ELECTIONS 


The arrangement of the general election ballot on voting machines 
with vertical columns shall be, as nearly as possible, in the following form: 


Offices 


FOR PRESIDEN- 

TIAL ELECTORS 
TO VOTE FOR 

PRESIDENT AND 


Candidates 


Democrat 


Candidates 


Republican 


Candidates 


JOHN DOE | FRANK MOE 
for President | for President 
ALBERT ORE| HARRY COE 


VICE PRESIDENT for for 
OF THE UNITED Vice-President | Vice-President 
STATES John Doe, Jane Doe, 
Vote for one Ella Moe John Moe 
Jane Roe, Tom Roe, 
Tom Voe John Voe 


Initiatives, Referendums 
and Constitutional 


Candidates Amendments 


CONSTITU- 


TIONAL 
AMENDMENT 


TOM COE 
Republican 


UNITED STATES 
SENATOR 
Vote for one 


REPRESENTA- 
TIVE IN 
CONGRESS 
Vote for one 


GOVERNOR 
Vote for one 


JACK MOE 
Democrat 


JOE DOE 
Democrat 


MIKE ORE 
Republican 


TOM ROE 
Democrat 


BILL COE 
Republican 


(Same for Lieutenant Governor, Secretary of State, 
Attorney General, State Treasurer, State Auditor, 
Railroad and Public Service Commissioners, State 
Superintendent of Public Instruction, Clerk of the 
Supreme Court, Chief Justice of the Supreme Court, 
Associate Justice Justice of the Supreme Court and 
District Judges.) 


STATE SENATOR 
Vote for one 


JOE COE 
Republican 


TOM DOE 
Democrat 


JACK BOE 
Democrat 


PETE COE 
Democrat 


BILL DOE 
Republican 


FRANK HOE 
Democrat 


ALLEN JOE 
Republican 


OLE KOE 
Republican 


JOE MOE 
Democrat 


EARL ROE 
Republican 


MEMBER OF THE 
HOUSE OF REP- 
RESENTATIVES 

Vote for four 


COUNTY 
COMMISSIONER 
Vote for one 


MIKE ROE 
Republican 


JOHN DOE 
Democrat 


JOE HOE 
Socialist 


AGAINST 


INITIATIVE 
NO. 1 


MIKE FOE 
Independent 


JIM GOH 
Socialist FOR 


BILL LOE 
Prohibition 


AGAINST 


(Same for all County and Township offices. ) 


History: En. 23-1608A by Sec. 2, Ch. 
20, L. 1959. 


Title of Act 


An act to amend section 23-1608, Re- 
vised Codes of Montana, 1947, relating 
to the arrangement and adjustment of 
voting machines; to provide that the bal- 
lot used on voting machines shall be ar- 
ranged to conform as closely as possible 
to the arrangement of paper ballots used 
in precincts which do not have voting 
machines; to provide for the placing of 
the names of nonpartisan judicial candi- 
dates in a position on voting machines 
similar to the position occupied by non- 


partisan judicial candidates upon paper 
ballots; and repealing section 23-2013, Re- 
vised Codes of Montana, 1947; providing 
for an effective date. 


Repealing Clause 

Section 3 of Ch. 20, Laws 1959 read 
“Section 23-2013, Revised Codes of Mon- 
tana, 1947, is hereby repealed.” 


Effective Date 
Section 4 of Ch. 20, Laws 1959 pro- 
vided the act should be in effect from 


and after its passage and approval. Ap- 
proved February 10, 1959, 
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CHAPTER 17—ELECTION RETURNS 


Section 23-1702. Mode of canvassing. 


23-1703. Where ballots are in excess of names on poll-books. 
23-1709. Election returns by judges—how made. 

23-1714. Disposition of returns prior to canvass of vote. 
23-1715. Clerk to file in his office books, papers, etc. 


23-1702... (775) Mode of canvassing. The canvass must commence 
by a comparison of the poll-books from the commencement, and the cor- 
rection of any mistakes that may be found therein, until they are found 
to agree. The judges must then take out of the box the ballots unopened 
except to ascertain whether each ballot is single, and count the same to 
determine whether the number of ballots corresponds with the number 
of names on the poll-books. If two or more ballots are found so folded 
together as to present the appearance of a single ballot, they must be 
laid aside until the count of the ballots is completed, and if, on comparing 
the count with the poll-books and further considering the appearance 
of such ballots, a majority of the judges are of the opinion that the bal- 
lots thus folded together were voted by one elector, they must be rejected; 
otherwise they must be counted. 


History: Ap. p. Sec. 23, p. 380, Ban- 
nack Stat.; re-en. Sec. 23, p. 464, Cod. 
Stat. 1871; re-en. Sec. 22, p. 75, L. 1876; 
re-en. Sec. 546, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1028, 5th Div. Comp. Stat. 
1887; amd. Sec. 1401, Pol. C. 1895; re-en. 
Sec. 573, Rev. C. 1907; re-en. Sec. 775, 


R. C. M. 1921; amd. Sec. 12, Ch. 64, 
L. 1959. Cal. Pol. C. Sec. 1253. 


Amendment 


The 1959 amendment substituted the 
words “poll-books” for “poll-lists” each 
time they appear. 


23-1703. (776) Where ballots are in excess of names on poll-books. 
If the ballots then are found to exceed in number the whole number of 
names on the poll-books, they must be placed in the box (after being 
purged in the manner above stated), and one of the judges must, publicly, 
and without looking in the box, draw therefrom singly and destroy un- 
opened so many ballots as are equal to such excess. And the judges 
must make a record on the poll-books of the number of ballots so 
destroyed. 


History: Ap. p. Sec. 24, p. 380, Ban- 
nack Stat.; re-en. Sec. 24, p. 464, Cod. 
Stat. 1871; re-en. Sec. 23, p. 76, L. 1876; 
re-en. Sec. 537, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1029, 5th Div. Comp. Stat. 
1887; amd. Sec. 1402, Pol. C. 1895; re-en. 
Sec. 574, Rev. C. 1907; re-en. Sec. 776, 


R. C. M. 1921; amd. Sec. 13, Ch. 64, 
L. 1959. Cal. Pol. C. Sec. 1255. 
Amendment 


The 1959 amendment substituted the 
words “poll-books” for the words “poll- 
lists” each time they appear. 


23-1709. (782) Election returns by judges—how made. The judges 
must, before they adjourn, inclose in a strong envelope, securely sealed 
and directed to the county clerk, the precinct registers, all certificates of 
registration received by them, the lists of persons challenged, both of the 
poll-books, both of the tally-sheets, and the official oaths taken by the judges 
and clerks of election; and must inclose in a separate package or envelope, 
securely sealed and directed to the county clerk, all unused ballots with 
the numbered stubs attached; and must also inclose in a separate pack- 
age or envelope, securely sealed and directed to the county clerk, all 
ballots voted, including all voted ballots which, for any reason, were not 
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counted or allowed, and all detached stubs from ballots voted, and en- 
dorse on the outside thereof “ballots voted.” Each of the judges must 
write his name across the seal of each of said Dennis or packages. 
The ballot box must be returned to the county clerk. 


History: Ap. p. Sec. 1408, Pol. C. 1895; 
amd. Sec. 6, Ch. 88, L. 1907; Sec. 580, 


Amendment 
The 1959 amendment substituted “pre- 


Rev. C. 1907; re-en. Sec. 782, R. C. M. cinct registers” for the words “check- 
1921; amd. Sec. 1, Ch. 112, L. 1937; amd. ists” in this section. 
Sec. 1, Ch. 65, L. 1943; amd. Sec. 1, Ch. 
23, L. 1945; amd. Sec. 14, Ch. 64, L. 1959. 
23-1714. (788) Disposition of returns prior to canvass of vote. The 


envelopes containing the precinct registers, certificates of registration, 
poll-books, tally-sheets, and oaths of election officers must be filed by the 
county clerk and be kept by him, unopened and unaltered, until the board 
of county commissioners meet for the purpose of canvassing the returns, 
when he must produce them before such board, where the same shall 
be opened. 


History: Ap. p. Sec. 1414, Pol. C. 1895; 
amd. Sec. 10, Ch. 88, L. 1907; Sec. 586, 
Rev. C. 1907; re-en. Sec. 788, R. C. M. 
1921; amd. Sec. 15, Ch. 64, L. 1959. 


Amendment , 

The 1959 amendment substituted the 
words “precinct registers” for the words 
“check-lists” and made the word poll- 
book plural. 

23-1715. (789) Clerk to file in his office books, papers, etc. As soon 
as the returns are canvassed, the clerk must file in his office the poll- 
books, election records and the papers produced before the board from 
the package mentioned in the next preceding section. 


History: En. Sec. 1415, Pol. C. 1895; 
re-en. Sec. 587, Rev. C. 1907; re-en. Sec. 
789, R. C. M. 1921; amd. Sec. 16, Ch. 64, 


L. 1959. Cal. Pol. C. Sec. 1268. 


Amendment 


The 1959 amendment substituted the 
words “poll-books, election records” for 


the words “poll-book, lists.” 


CHAPTER 18—CANVASS OF ELECTION RETURNS— 
RESULTS AND CERTIFICATES 


Section 23-1808. 
23-1813. 


23-1808. (797) Certificates issued by the clerk. The clerk of the 
board of county commissioners must immediately make out and deliver 
to such persons (except to the person elected district judge) a certificate 
of election signed by him and authenticated with the seal of the board of 
county commissioners, and said certificate shall contain therein written 
notice that the official bond of the elected or appointed official must be 
filed within thirty (30) days after notice of election or appointment, and 
that failure to file such bond shall cause the office to become vacant. 

tees A acs f De L. eae Amendment 
re-en. Sec. mo C, ; re-en. Sec. 
Bit tel oc Sel Tarie © Th OR amepien ed he aris 
M. 1921; amd. Sec. 1, Ch. 50, L. 1959. “ang said certificate.” 
Cal. Pol. C. Sec. 1284. 

23-1813. (802) How transmitted. The clerk must seal up such ab- 
stract, endorse it “Election Returns,” and without delay transmit it to 
the secretary of state by certified mail. 
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Certificates issued by the clerk. 
How transmitted. 


JUDGES OF SUPREME AND DISTRICT COURTS 23-2013 


History: En. Sec. 11, p. 303, L. 1891; 
re-en. Sec. 1441, Pol. C. 1895; re-en. Sec. Section 2 of Ch. 87, Laws 1959 re- 
599, Rev. C. 1907; re-en. Sec. 802, R. C.  pealed all acts or parts of acts in conflict 
M. 1921; amd. Sec. 1, Ch. 87, L. 1959, therewith. 

Cal. Pol. C. Sec. 1289. 


Amendment 


The 1959 amendment substituted “by 
certified mail” for “by mail, registered.” 


Repealing Clause 


CHAPTER 20—NONPARTISAN NOMINATION AND ELECTION 
OF JUDGES OF SUPREME COURT AND DISFERIGY COURTS 
23-2013. (812.14) Repealed. 
Repeal 


This section (Sec. 14, Ch. 182, L. 1935), 
relating to the arrangement of the judi- 


cial ballot when voting machines are used, 
was repealed by Sec. 3, Ch. 20, Laws 
1959, effective February 10, 1959. 
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TITLE 25—FEES AND SALARIES 


Chapter 2. Fees of county officers, 25-226, 25-231. 
3. Fees and salaries of justices of the peace and constables, 25-306, 25-309. 
5. Salaries of state officers, deputies and employees, 25-501, 25-501.1, 25-508. 
6. Salaries of county officers, deputies and employees, 25-605. 


CHAPTER 1—FEES OF STATE OFFICERS 


25-101. (4912) Repealed. 


Repeal of state and state auditor principally on 

This section (Sec. 4630, Pol. C. 1895; insurance matters, was repealed by Sec. 
Sec. 3163, Rev. C. 1907; Sec. 4912, R. C. 673, Ch. 286, Laws 1959, effective Janu- 
M. 1921), relating to the fees of secretary ary 1, 1961. 


CHAPTER 2—FEES OF COUNTY OFFICERS 


Section 25-226. Fees of sheriff. 
25-231. Fees of county clerks. 


25-201. (4864) Disposal of fees collected by county officers. 


References 


Cited or applied in State v. Hale, 129 M 
449, 291 P 2d 229, 234. 


25-203. (4887) Fees must be paid into county treasury, when. 


References 


Cited or applied in State v. Hale, 129 M 
449, 291 P 2d 229, 235. 


25-226. (4916) Fees of sheriff. 


(1) and (2). * * * [Subdivisions (1) and (2), same as parent volume. ] 

(3) In addition to the fees above specified, the sheriff shall receive 
for each mile actually traveled, in serving any writ, process, order or 
other paper, including a warrant of arrest, or in conveying a person under 
arrest before a magistrate or to jail, only his actual expenses when such 
travel is made by railroad, and when travel is other than by railroad, he 
shall receive eleven cents (11¢) per mile for each mile actually traveled 
by him both going and returning, and the actual expenses incurred 
by him in conveying a person under arrest before a magistrate or to jail, 
and he shall receive the same mileage and his actual expenses for the 
person conveyed or transported under order of court within the county, 
the same to be in full payment for transporting and dieting such persons 
during such transportation; provided that where more than one person 
is transported by the sheriff or when one or more papers are served on 
the same trip made for the transportation of one or more prisoners, but 
one mileage shall be charged. 

(4). * * * [Same as parent volume.] 


History: En. Sec. 4634, Pol. C. 1895; 1921; amd. Sec. 1, Ch. 111, L. 1927; amd. 
re-en, Sec. 3167, Rev. C. 1907; amd. Sec. 1, Sec. 1, Ch. 89, L. 1929; amd. Sec. 1, Ch. 
Ch. 111, L. 1919; re-en. Sec. 4916, R.C. M. 121, L. 1933; amd. Sec. 1, Ch. 139, L. 
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1937; amd. Sec. 4, Ch. 121, L. 1941; amd. 
Sec. 2, Ch. 59, L. 1949; amd. Sec. 2, Ch. 
BZ." Ls, 1957, 


Compiler’s Note 


Section 1 of Ch. 82, Laws 1957 amended 
section 16-2723. 


Amendment 


The 1957 amendment in subd. (3) in- 
creased the rate received per mile from 
nine cents to eleven cents. 


25-227. 


In General 


An information which charges that de- 
fendants presented for allowance to the 
board of county commissioners a “certain 
false and fraudulent monthly report con- 
cerning board furnished Missoula County 
prisoners” is insufficient to state an of- 


25-229. 


Information 


Information which charges that de- 
fendants presented for allowance to the 
board of county commissioners a certain 
false and fraudulent monthly report con- 
cerning board furnished Missoula County 
prisoners is insufficient to state an offense 


25-231. (4917) Fees of county 


clerks. 


25-231 


Repealing Clause 

Section 3 of Ch. 82, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Date 
Section 4 of Ch. 82, Laws 1957 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 2, 1957. 


(4886) Fees for board of prisoners. 


fense unless accompanied by a statement 
of facts upon which the charges of false- 
hood or fraud rest. State v. MacLean, 129 
M 500, 291 P 2d 250, 252. (Concurring 
and dissenting opinion, 129 M 500, 291 P 
ZdVeo0 F252.) 


(4910) Sheriff falsely representing his expenses, etc. 


unless accompanied by a statement of 
facts upon which the charges of falsehood 
or fraud rest. State v. MacLean, 129 M 
500, 291 P 2d 250, 252. (Concurring and 
dissenting opinion, 129 M 500, 291 P 2d 
2502525) 


The fees of county clerks, 


which must’ be charged and collected for the use of their respective 


counties, are as follows: 


For recording and indexing each instrument of writing allowed by law 
to be recorded; except as hereinafter provided; 
For first folio, sixty cents (60¢) and for each subsequent folio or frac- 


tion thereof, thirty cents (30¢) ; 


For each entry in index, twenty cents (20¢) ; 


For certificate that such 
affixed, one dollar ($1.00) ; 


instrument has been recorded with seal 


For recording and indexing each real estate mortgage, assignment, 
renewal, or release of real estate mortgage; 


For each folio, forty cents (40¢) ; 


For each entry in index, twenty cents (20¢) ; 

For certificate that such mortgage, assignment or release has been 
recorded with seal affixed, one dollar ($1.00) ; 

For recording and indexing each certificate of location of quartz or 


placer mining claim, millsite claim, or notice of appropriation of water, 
including certificate that such instrument has been recorded with seal 
affixed, four dollars ($4.00) ; 

For recording and indexing each affidavit of annual labor on mining 
claim, including. certificate that such instrument has been recorded 
with seal affixed, two dollars ($2.00) for the first mining claim in said 
affidavit, and fifty cents (50¢) for each additional mining claim described 
and included therein; 
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For filing and indexing each chattel mortgage, affidavit of renewal of 
chattel or real estate mortgage, assignment or release of chattel mort- 
gage, a writ of attachment, execution, certificate of sale, lien, or other 
instrument required by law to be filed and indexed, one dollar ($1.00) ; 

For filing and indexing each certificate of incorporation or annual 
statement of any corporation, two dollars ($2.00) ; 

For recording and platting each town site or map; 

For each lot up to and including one hundred, fifty cents (50¢) ; 

For each additional lot in excess of one hundred, ten cents (10¢) ; 

For recording the field notes of survey of any town site, per folio, 
fifty cents (50¢). 

Provided that in all cases where recording is done by photographic 
or similar process the fee to be charged by the county clerk and recorder 
for filing and indexing the same shall be two dollars ($2.00) for each page 
or fraction thereof sh said instrument. 

For a copy of any record or paper, for each folio, thirty cents (30¢) 
and for each certification with seal affixed, one dollar ($1.00); provided, 
that in all cases where copies of any record or paper are to be certified 
by the county clerk and such copy is furnished to said clerk for certifica- 
tion, said clerk shall not make a charge nor receive a fee for the com- 
parison of such copy, other than the fee of one dollar ($1.00) for his cer- 
tificate and seal. 

For searching any index record of files of the office, for each year 
when required, in abstracting or otherwise, thirty cents (30¢) ; 

For each entry of discharge or satisfaction of mortgage, lien, or other 
instrument on the margin of record thereof, or upon the original instru- 
ment, and noting same in the indexes concerned, fifty cents (50¢) ; 

For administering an oath with certificate and seal he shall make no 
charge; 

For taking and certifying an acknowledgment, with seal affixed, for 
signature thereto he shall make no charge; 

For recording and indexing any instrument which may be recorded 
pursuant to the provisions of section 73-104, Revised Codes of Montana, 
1947, and which pertains to land allotted to an Indian or land within an 
Indian Reservation, except fee patents, he shall make no charge; 

For filing or recording or indexing any other instrument not herein 
expressly provided for, the same fee as hereinbefore provided for a 
similar service. 

On each instrument delivered to him for recording, it shall be the duty 
of the county clerk to endorse thereon all charges made by him for such 
service and such endorsement shall be recorded as a part of the instrument 
in his office in order that the state examiner may verify such charges 
from time to time and may see that they have been properly entered on 
the fee book or reception record in the county clerk’s office. 


History: En. Sec. 4635, Pol. C. 1895; Compiler’s Note 
re-en. Sec. 3168, Rev. C. 1907; amd. Sec. Section 1 of Ch. 148, Laws 1957 
1, Ch. 117, L. 1911; re-en. Sec. 4917, R. amended section 73-104. 
C. M. 1921; amd. Sec. 1, Ch. 87, L. 1941; 


amd. Sec. 1, Ch. 90, L. 1953; amd. Sec. 1, Amendments 
Ch. 202, L. 1955; amd. Sec. 2, Ch. 148, L. The 1957 amendment added the third 
1957; amd. Sec. 1, Ch. 9, L. Hees. paragraph from the end of this section. 
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JUSTICES OF THE PEACE AND CONSTABLES 25-306 


The 1959 amendment doubled the 
amount of the fees received by the county 
clerk for the services performed. 


Repealing Clauses 


Section 3 of Ch. 148, Laws 1957 and 
Sec. 2 of Ch. 9, Laws 1959 repealed all 
acts and parts of acts in conflict there- 
with. 


CHAPTER 3—FEES AND SALARIES OF JUSTICES OF THE PEACE 
AND CONSTABLES 


Section 25-306. Salaries of justices of the peace in certain townships—hours—quar- 
ters. 


25-309. Fees of constable. 


25-306. (4929) Salaries of justices of the peace in certain townships— 
hours—quarters. Justices of the peace in townships having a population 
of ten thousand (10,000) people, and not exceeding fifteen thousand (15,- 
000) people, shall each receive a salary of two thousand eight hundred 
dollars ($2,800.00) per annum, payable monthly from the county treasury; 
justices of the peace in townships having a population of more than fifteen 
thousand (15,000) people, and not exceeding eighteen thousand (18,000) 
people, shall each receive a salary of three thousand dollars ($3,000.00) 
per annum, payable monthly from the county treasury; justices of the 
peace in townships having a population of more than eighteen thousand 
(18,000) people, shall each receive a salary of three thousand six hundred 
dollars ($3,600.00) per annum, payable monthly from the county treasury ; 
justices of the peace in such townships shall receive no other additional 
fees or compensation whatever, except that they may receive and keep 
those fees designated as “miscellaneous fees” by section 25-304 of this code; 
justices of the peace in townships having a population of less than ten 
thousand (10,000) people shall receive the fees and emoluments provided 
under existing laws; justices of the peace in townships having a population 
of ten thousand (10,000) people and upwards shall keep their offices open 
for business from 9 o’clock A.M. to 12 o’clock M., and from 1 o’clock 
P.M. to 5 o’clock P.M. on all judicial days, and at such other hours on 
judicial days as they may desire; providing, however, the office may be 
closed from 1 o’clock P.M. to 5 o’clock P.M. on Saturdays and such 
justices shall occupy such quarters as may be furnished and selected 
for them by the board of county commissioners, and said board may, 
in its discretion, select suitable quarters for such justices and may, in its 
discretion, pay for same from money in the county treasury. 


History: En. Sec. 1, Ch. 84, L. 1917; 
re-en. Sec. 4929, R. C. M. 1921; amd. Sec. 
1, Ch. 175, L. 1949; amd. Sec. 1, Ch. 51, 
L. 1953; amd. Sec. 1, Ch. 47, L. 1957. 


Amendment 


The 1957 amendment increased the sal- 
aries of justices of the peace in townships 
having a population of 10,000 people and 
not exceeding 15,000 people from $2,200 
to $2,800; in townships of more than 
15,000 people and not exceeding 18,000 
people from $2,400 to $3,000; in townships 
of more than 18,000 people from $2,900 
to $3,600. The 1957 amendment deleted 
the words “and not more than twenty- 
two thousand (22,000) people” which ap- 


peared after “(18,000) people” the second 
time it appears and deleted the words 
“Justices of the peace in townships having 
a population of more than twenty-two 
thousand people shall each receive a sal- 
ary of three thousand two hundred dollars 
($3,200.00), payable monthly from the 
county treasury; and” which appeared 
immediately before the words “justices of 
the peace in such townships shall receive 
no other additional fees.” 


Repealing Clause 

Section 2 of Ch. 47, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


sig We 


25-309 FEES AND SALARIES 


25-309. (4932) Fees of constable. For serving summons, including 
copy on each defendant, besides mileage, fifty cents. 

For serving subpoena, including copy on each person, besides mileage, 
twenty cents. 

For all services in summoning a jury and taking charge of same, two 
dollars. 

For all services in serving an attachment on property, or levying an 
execution, or executing an order of arrest, or order for the delivery of 
personal property, including all copies, one dollar. 

For the expense in taking and keeping possession of or preserving 
property under attachment, execution, or other process, the same fees 
and upon the same conditions as allowed to the sheriff. 

* For taking and receiving undertaking in any case in which he is 
authorized, one dollar. 

For serving every notice, rule or order, besides mileage, including 
copy, one dollar. 

For advertising any property for sale under execution, exclusive of costs 
of publication, one dollar. 

For serving writ of possession, besides mileage, two dollars. 

For all services in trial of right of property or damages, besides mile- 
age, three dollars. 

For commissions for receiving and paying over money on execution or 
other process where property has been levied on and sold, two per cent; 
when collected without sale, one per cent. 

For mileage, the same as sheriff and under the same conditions. 

For executing in duplicate a certificate of sale exclusive of the fee 
for filing, one dollar. 

For drawing and executing a constable’s deed, including acknowledg- 
ment, three dollars. 

For making every arrest in a criminal proceeding, or executing a 
search warrant, besides mileage, one dollar and fifty cents. 

For all services in summoning and taking charge of a jury, two dollars. 

For serving a subpoena, including copy on each person, besides mileage, 
twenty cents. 

For every mile necessarily traveled in executing any warrant, serving 
subpoena, or taking a person before a magistrate or to jail, the same mile- 
age as in civil actions, and under the same conditions, and in addition, 
in serving a subpoena or warrant when two or more persons are named in 
any warrant or subpoena, in the same or different actions in the hands 
of the officer, and such persons live in the same direction, but one mileage 
must be charged, as provided for the mileage of sheriffs in civil actions. 

When two or more persons are brought before a magistrate or to jail 
at the same time, or might have been so brought, the officer must be 
allowed but one mileage. 

For conveying a person when under arrest, the actual expense incurred 
in the transportation of such person must be allowed by the board of 
county commissioners, but the officer must pay his own expenses out of 
his mileage. 
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The total amount of fees allowed in criminal cases by the board of 
county commissioners must not exceed five hundred dollars ($500.00) in 
any one year. The excess must be paid into the contingent fund of the 
county treasury. 

That constables in townships having a population of twelve thousand 
(12,000) people and not exceeding twenty thousand (20,000) people, 
shall each receive a salary of $900.00 per annum, payable monthly from 
the county treasury. Constables in townships having a population of more 
than twenty thousand (20,000) people shall each receive a salary of 
$2,400.00 per annum, payable monthly from the county treasury, and 
constables in such townships where the population is twelve thousand 
(12,000) people and not more than thirty-five thousand (35,000) people 
shall receive no other fees for civil suits or criminal actions except mileage 
in the performance of their duties. Any such fees received by the con- 
stables shall be turned over to the county treasurer. 


History: En. Sec. 4643, Pol. C. 1895; 
re-en. Sec. 3177, Rev. C. 1907; re-en. Sec. 
4932, R. C. M. 1921; amd. Sec. 1, Ch. 152, 
L. 1935; amd. Sec. 1, Ch. 160, L. 1957. 


Amendment 


The 1957 amendment increased the sal- 
ary of constables in townships having a 


population of more than twenty thousand 
from $1,500 to $2,400. 


Repealing Clause 

Section 2 of Ch. 160, Laws 1957 repealed 
all acts or parts of acts in conflict there- 
with. 


CHAPTER 5—SALARIES OF STATE OFFICERS, DEPUTIES AND 
EMPLOYEES 


Salaries of elected state officials. 
Salary to be for all services. 
Traveling expenses of officers attending conventions. 


Section 25-501. 
25-501.1. 
25-508. 


25-501. Salaries of elected state officials. The annual salaries paid 
to the various elected officials of the state of Montana shall be as follows: 


(FONEENOT 445-2 PU. aha pene nes eae. « Sy Ae ee OO LS $14,000.00 
(hiekijustice,of, the supreme ‘court__.-_--___ m al SOO O8 
Justices of the supreme court, each______-____ a — 11,500.00 
PENG RO CNOA bie. ety en ee yt oy ee ar 2 art Gy OED0 
Spatepauditoriuw. yw Sia ey eh a a 8,000.00 
Superintendent of public instruction___________-___- LE 8,500.00 
Railroad commissioner____ pee ee a Pa sig ot, AS ees 8,000.00 
Mere renciteytge 2 82. i lke ke ee ee 8,000.00 
Ori tCe th scl ee te ae ee a 8,000.00 

may Shas eae 4 EAD 


let, ot the <stipreme. court.i¢-- 2+ > 44-4 
History: En. Sec. 1, Ch. 202, L. 1959. 


Section 1 of Ch. 202, Laws 1959 has been 


Compiler’s Note 

This section is substituted for prior sec- 
tion 25-501 which was repealed by Sec. 3, 
Ch. 202, Laws 1959, as the subject-matter 
is identical. 


Repeal 

Former section 25-501 (Sec. 1, Ch. 182, 
i 1949-Aamd, Sec.,1,.Ch.. 237, L. 1955), 
relating to salaries of state officers, was 


given the same section number and sub- 
stituted therefor by the compiler. 


Title of Act 


An act to provide for salary schedules 
for various elected officials and adminis- 
trative heads, whatever title they may 
have, of various boards, bureaus and com- 
missions; making it unlawful to accept a 
subordinate position at an increased sal- 


Bb 2) 


25-501.1 


ary to avoid the intent of this act; defin- 
ing the scope of salaries, but that such 
scope shall not limit certain longevity 


FEES AND SALARIES 


503, and 25-505 of the Revised Codes of 
Montana, 1947; and containing a repeal- 
ing clause. 


pay; repealing sections 25-501, 25-502, 25- 


25-501.1. Salary to be for all services. The salary of each such off- 
cer shall be for all services required of him or which may hereafter 
devolve upon him by law, including all services rendered ex officio as a 
member of any board, commission or committee, but shall not include 
actual and necessary traveling, lodging and subsistence expenses inci- 
dental to his official duties; provided, however, that this provision shall 
not apply to the salary of the supervisor of the highway patrol so as to 
deprive him of his length-of-service salary increase as provided by section 


31-105 of these codes. 
History: En. Sec. 2, Ch. 202, L. 1959. 


Repealing Clauses 


Section 3 of Ch. 202, Laws 1959 read 
“That sections 25-501, 25-502, 25-503, and 


25-502. (437) Repealed. 
Repeal 
This section (Sec. 1, Ch. 107, L. 1919; 


amd: :Sec,,2,) Ch. 57, L. 1935); relating! to 
the salaries of clerk of board of examiners, 


25-503. (438) Repealed. 
Repeal 


This section (Sec. 2, Ch. 107, L. 1919), 
relating to the salaries of state examiner, 


25-505 of the Revised Codes of Montana, 
1947, are hereby repealed.” 

Section 4 of Ch. 202, Laws 1959 re- 
pealed all acts or parts of acts in con- 
flict therewith. 


state accountant and clerk of consoli- 
dated boards, was repealed by Sec. 3, 
Ch. 202, Laws 1959. 


his assistants, deputies, clerks and the 
private secretary to the governor, was 
repealed by Sec. 3, Ch. 202, Laws 1959. 


25-505. (440) Repealed. 
Repeal 


This section (Sec. 1, Ch. 40, L. 1915, 
and as affected by later acts), relating 


25-508. (443) Traveling expenses of officers attending conventions. 
(1) Hereafter no state, county, city or school district officer or employee 
of the state or of any county or city, or of any school district, shall receive 
payment from any public funds for traveling expenses or other expenses 
of any sort or kind for attendance upon any convention, meeting, or other 
gathering of public officers save and except for attendance upon such con- 
vention, meeting or other gatherings as said officer may by virtue of his 
office be required by law to attend, provided that nothing herein shall 
prohibit the state board of examiners from authorizing the payment of the 
necessary traveling expenses of any state officer or employee, whenever 
in the judgment of the board an emergency exists, and the public interest 
demands, which reasons are to be spread on the minutes of the board of 
examiners, and provided further, that the board of trustees of any county 
or district high school or of any school district may by resolution adopted 
by a majority of the entire board make their district a member of any 
state association of School districts or school district trustees, or any other 
strictly educational association and authorize the payment of dues to 
such association, and the necessary traveling expenses of an employee, or 
one (1) member of said board, to attend meetings of such association, or 
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to the salaries of deputy state officers, 
was repealed by Sec. 3, Ch. 202, Laws 
1959. 


COUNTY OFFICERS, DEPUTIES AND EMPLOYEES 25-605 


other meetings called for the express purpose of considering educational 
matters. 

(2) Provided, further, three (3) members of the board of county com- 
missioners may be allowed actual transportation expenses and per diem 
for attendance upon any general meeting of county commissioners or 
assessors held within the state not oftener than once a year and the 
proportionate expenses and charges against each county as a member of 
such association shall also be paid; provided also that county attorneys 
and sheriffs are hereby authorized to attend their respective meeting or 
convention held within the state and are allowed actual traveling expenses 
not oftener than once a year for attending same. 

(3) Provided, further, that nothing herein shall be construed to pre- 
vent any city or town council, commission or other governing body from 
paying membership fees and dues in any organization of city and town 
officials whose purpose is improvement of laws relating to city and town 
government and their better and more economical administration, and the 
necessary expense of any regular officer or employee of such city or town 
in attending any convention or meeting of such organization upon the 
direction of such council, commission, or other governing body by order 
upon its minutes stating that the public interest requires such attendance; 
such payment of membership fees, dues and/or expense to be made from 
such fund of the city or town as the council, commission or other govern- 
ing body shall direct by such order, upon claim presented, audited and 
allowed as are other claims against such city or town. 


History: En. Sec. 1, Ch. 241, L. 1921; Amendment 


re-en. Sec. 443, R. C. M. 1921; amd. Sec. The 1957 amendment in subd. (2) sub- 
1, Ch. 124, L. 1923; amd. Sec. 1, Ch. 48, stituted “three (3) members” for “one (1) 
L, 1927; amd. Sec. 1, Ch. 86, L. 1931; amd. ember.” 

Sec. 1, Ch. 130, L. 1933; amd. Sec. 1, Ch. 


119, L. 1943; amd. Sec. 1, Ch. 58, L. 1949; Repealing Clause 

amd. Sec. 1, Ch. 184, L. 1957. Section 2 of Ch. 184, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


CHAPTER 6—SALARIES OF COUNTY OFFICERS, DEPUTIES AND 
EMPLOYEES 


Section 25-605. Salaries of certain county officers. 


25-605. Salaries of certain county officers. The salaries of county 
treasurers, county clerks, county attorneys, sheriffs, county assessors, 
county superintendents of schools, and of county surveyors in counties 
where county surveyors now receive salaries, as provided in section 32-303, 
Revised Codes of Montana, 1947, shall be based on the population and tax- 
able valuation of the county in accordance with the following schedule: 


Population Salary Taxable Valuation Salary 
of County Cob ah of County Col) B 
Below 3,000 $1,614 Below $2,000,000 $1,614 
00s toy, 3,999 1,682 $2,000,000 to 2,999,999 1,682 
4,000 to 4,999 Le 7a2 3,000,000 to 3,999,999 1752 
5,000 to 5,999 1,822 4,000,000 to 4,999,999 1,822 
6,000 to 6,999 1,905 5,000,000 to 5,999,999 1,905 
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25-606 


Population Salary 
of County Olea. 

7,000 to 7,999 1,948 

8,000 to 8,999 2,012 

9,000 to 9,999 2,076 
10,000 to 12,499 2,196 
12,500 to 14,999 2,263 
15,000 to 17,499 2,329 
17,500 to 19,999 2,399 
20,000 to 24,999 2,406 
25,000 to 29,999 2,494 
30,000 to 39,999 2 5¥2. 
40,000 to 49,999 2,663 
50,000 to 59,999 2;755 
60,000 to 69,999 2,849 
70,000 to 79,999 2,944 
80,000 to 89,999 3,052 
90,000 to 99,999 3,114 
100,000 and over 3,176 


FEES AND SALARIES 


Taxable Valuation Salary 
of County Col. B 
6,000,000 to 6,999,999 1,948 
7,000,000 to 7,999,999 « 2 5012 
8,000,000 to 9,999,999 2,076 
10,000,000 to 11,999,999 2,196 
12,000,000 to 13,999,999 2,263 
14,000,000 to 15,999,999 2029 
16,000,000 to 17,999,999 2,395 
18,000,000 to 19,999,999 2,406 
20,000,000 to 22,499,999 2,494 
22,500,000 to 24,999,999 Zoe 
25,000,000 to 29,999,999 2,663 
30,000,000 to 34,999,999 2,755 
35,000,000 to 39,999,999 2,849 
40,000,000 to 44,999,999 2,944 
45,000,000 to 49,999,999 3,052 
50,000,000 to 54,999,999 3,114 
55,000,000 to 59,999,999 3,176 
60,000,000 to 64,999,999 3,263 
65,000,000 to 69,999,999 35320 
70,000,000 to 74,999,999 3,419 
75,000,000 to 79,999,999 Ho 


The total salary paid to county treasurers, county clerks, county at- 
torneys, sheriffs, county. assessors, county superintendents of schools, and 
county surveyors in counties where county surveyors receive salaries, 
as provided in section 32-303, Revised Codes of Montana, 1947, shall be 
the sum of the salary shown in Column A based on population when added 
to the salary shown in Column B based on taxable valuation. 


History: En. Sec. 1, Ch. 150, L. 1945; 
amd. Sec. 1, Ch. 177, L. 1949; amd. Sec. 
1Chalisicl..1951+. amd? Secy.1, Ch. -222, 
L. 1953; amd. Sec. 1, Ch. 22, L. 1957; 
amd. Sec. 1, Ch. 66, L. 1959. 


Amendments 


The 1957 amendment added county at- 
torneys and sheriffs to the list of county 
officers; increased all salaries (for com- 
parison, see parent volume); under Popu- 
lation of County substituted “80,000 to 
89,999” for “80,000 and over” and added 
“90,000 to 99,999” and “100,000 and over’; 
under Taxable Valuation of County added 
the last’ two classifications and deleted 
from the last paragraph a proviso which 
read “provided that the minimum salary 
to be paid under the foregoing schedule 


25-606, 25-607. Repealed. 
Repeal 
These sections (Secs. 2, 3, Ch. 150, L. 


1945; amd. Sec. 1, Ch. 177, L. 1949; amd. 
Secs. 2, 3, Chi 222,°L.11953),: relating: to 


will not be less than twenty-nine hundred 
eight ($2908.00) dollars per annum.” 

The 1959 amendment added the classi- 
fications ‘70,000,000 to 74,999,999” and 
“75,000,000 to 79,999,999” under the Tax- 
able Valuation of County and added the 
corresponding salary in Column B for 
those classifications. 


Repealing Clauses 


Section 2 of Ch. 22, Laws 1957 read 
“That sections 25-606 and 25-607, Revised 
Codes of 1947, as amended by section 2 
and section 3 of chapter 222, Session Laws 
of 1953, and all other acts and parts of 
acts in conflict herewith are hereby re- 
pealed.” 

Section 2 of Ch. 66, Laws 1959 repealed 
all sea and parts of acts in conflict there- 
with. 


the salary of sheriff and county attorney, 
was repealed by Sec. 2, Ch. 22, Laws 
1957. 


oh ees 


TITLE 26—FISH AND GAME 


Chapter 1. Fish and game commission and wardens—creation—powers and duties, 
26-103 to 26-105, 26-107, 26-135, 26-136. 

Fishing and hunting licenses, 26-201, 26-202.1, 26-202.3, 26-222. 

Restrictions on taking fish and game—open and closed seasons, 26-332. 

Beaver—trapping—license—protection, 26-401. 

Protection of certain wild birds—sale of confiscated birds and aminals, 
26-510 to 26-512. 

Shipment of animals from state, 26-703. 

Outfitter’s license—taxidermist’s license, 26-907. 


Sip aie 


CHAPTER 1—FISH AND GAME COMMISSION AND WARDENS— 
CREATION—POWERS AND DUTIES 


Section 26-103. Meetings. 
26-104. Powers and duties of commission. 
26-105. Compensation of commissioners. 
26-107. State fish and game wardens—appointment—qualifications. 
26-135. Wild animals damaging property—investigation—special season—de- 
struction by commission—allowing holders of property to kill. 
26-136. Meat of wild animals so killed—disposition. 


26-103. (3652) Meetings. The members of the commission shall 
within thirty (30) days after their appointment and annually thereafter 
meet and organize by electing from its membership a chairman and shall 
hold quarterly or other meetings for the transaction of business, at such 
times and places it may deem necessary and proper, said meetings to be 
called by the chairman, or by a majority of the commission, and to be held 
at the time and place specified in the call for the same. A majority of the 
members of the commission shall constitute a quorum for the transaction 
of any business which may come before it. The said commission shall 
keep a record of all the business transacted by it. The chairman and 
secretary, hereinafter designated, shall sign all orders, minutes or docu- 
ments for the commission. The principal offices of the commission shall 
be located near the capitol building in Helena, and suitable and adequate 
rooms therefor, together with janitor services, light, heat and water shall 
be furnished by the state of Montana, rental shall be charged at two 
dollars ($2.00) per square foot per year for the total space occupied. 
Such charge to the commission shall be in effect until such time as the 
commission shall provide other building or buildings. Such rental col- 
lected shall be deposited to the credit of the state general fund. The 
commission, upon the approval of the board of examiners, is empowered 
to construct, acquire, erect, equip, enlarge and improve or purchase 
buildings suitable for its needs to be located at the seat of the state 


government. 
History: En. Sec. 3, Ch. 193, L. 1921; Amendments 
re-en. Sec. 3652, R. C. M. 1921; amd. Sec. The 1957 amendment substituted the 


1, Ch. 77, L. 1923; amd. Sec. 1, Ch. 192, word “near” for the word “in” in the sen- 
L. 1925; amd. Sec. 1, Ch. 114, L. 1945; tence beginning ‘‘The principal offices 
amd. Sec. 1, Ch. 52, L. 1957; amd. Sec. 1, * * *” and added all that portion. of this 
Ch. 119, L. 1959. section beginning with the words ‘until 
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26-104 FISH AND GAME 


such time as the commission * * *’ in this until such time as the commission shall 


same sentence. provide other building or buildings.” 
The 1959 amendment deleted the words ? 

“with necessary furnishings” which ap- Repealing Clauses 

peared before the words “janitor service” Section 2 of Ch. 52, Laws 1957 and 


and substituted the three sentences next Sec. 2 of Ch. 119, Laws 1959 repealed 
‘to the last sentence, for a clause which all acts and parts of acts in conflict there- 
read “without charge to the commission with. 


26-104. (3653) Powers and duties of commission. 

(1) to (9). * * * [Subsections (1) to (9), same as parent volume.|] 

(10) It shall have the authority to purchase and maintain at the ex- 
pense of the state fish and game fund suitable fish screens or fish wheels, 
or other devices, to install in irrigating ditches to prevent fish entering 
said ditches. 

»(11) to, (14). * * * [Subsections (11) .to~ (14), same “as™ parent 
volume. |] 

(15) It shall have authority to fix seasons and bag limits, open or 
close, shorten or lengthen seasons on any species of game, bird, fish or 
furbearing animal as defined by section 26-201 of this code, and to de- 
clare areas open to the hunting of deer, antelope and elk by bow and 
arrow permit holders, and during times when only bow and arrows may 
be used, to hunt dear, antelope and elk in such areas; it is authorized to 
declare areas open to deer hunting where shotguns only may be used 
to hunt or kill deer; and it is authorized to declare areas which may be 
open to special license holders only, and issue special licenses in a 
limited number when it shall determine, after proper investigation, that 
such a season is necessary to assure the maintenance of an adequate 
supply of game animals, or to declare such a special season and issue 
special licenses whenever game animals are causing damage to private 
property, or when written complaint of such damage has been filed with 
the state fish and game commission by the owner of such property, and 
in determining to whom such licenses shall be issued, it may, when more 
applications are received than the number of animals to be killed, award 
permits to those chosen under a drawing system. 


(16) to (24). * * * [Subsections (16) to (24), same as parent 
volume. | 


ore ts) el Del etec aby eoee, fx el 0, eaws "19595! 


(26) It shall have authority to promulgate and enforce rules and 
regulations governing recreational uses of public fishing reservoirs and 
lakes constructed by the commission or on reservoirs and lakes which it 
operates under agreement with a federal or state agency or private owner. 


Such rules shall be promulgated in the interest of public health, public 
safety and protection of property in regulating swimming, boating, water 
skiing, surf boarding, picnicking, camping, sanitation and use of firearms 
on such reservoirs or at designated areas along the shore of such reser- 
voirs. These rules shall be subject to review and approval by the state 
board of health as to public health and sanitation before becoming effective. 
Copies of such rules shall show such endorsement. 
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FISH AND GAME COMMISSION—WARDENS 


History:- En. Sec. 4, Ch. 193, L. 1921; 
re-en. Sec. 3653, R. C. M. 1921; amd. Sec. 
2, Ch. 77, L. 1923; amd. Sec. 2, Ch. 192, 
L. 1925; amd. Sec. 1, Ch. 200, L. 1935; 
amd. Sec. 1, Ch. 157, L. 1941; Subsec. (24) 
added by Sec. 1, Ch. 40, L. 1951; Subsec. 
(15) amd. Sec, 1, Ch. 157, L. 1955; Subsec. 
(25) added by Sec. 1, Ch. 151, L. 1957; 
amd. Sec. 1, ch. 36, L. 1959; Subsec. (26) 
added by Sec. 1, Ch. 96, L. 1959. 


Compiler’s Note 


This section was amended twice by the 
1959 legislature, once by Ch. 36, approved 
February 25, 1959 and once by Ch. 96, 
approved March 2, 1959. Neither amend- 
ment carried a specific effective date nor 
did either act mention the amendment by 
the other act. As each act amended 
the section in different particulars the 
changes made by each are incorporated 
in this section by the compiler. 


Amendments 


The 1957 amendment added subsec. (25) 
which read: “(25) It shall have authority 
to take rough fish of the following spe- 
cies: carp, suckers, catfish, buffalo, bull- 
heads, goldeye, drum and squaw fish from 
the waters of Fort Peck Reservoir, by 
means of day labor, contract or permit, 
through the use of seines, or nets under 
such rules, regulations, contracts or per- 
mit as the commission shall prescribe. 
All rough fish so removed by the com- 
mission, by permit or contract, shall be 
disposed of in’ such form and in such 
manner, by sale or otherwise, as the com- 
mission, by its regulations, contracts or 
permits shall prescribe.” 


26-105. 


(3654) Compensation of commissioners. 


26-105 


The 1959 amendment by Ch. 36 in 
subsec. (10) deleted the word “them” 
which appeared between the words “in- 
stall” and “in”; inserted provision in 
subsec. (15) for hunting of “antelope and 
elk” with bow and arrow, and deleted 
subsec. (25) added by the 1957 amend- 
ment. 

The 1959 amendment by Ch. 96 added 
subsec. (26) to this section. 


Repealing Clauses 


section: 2 of) Ghwl5), Laws 1957s and 
Sec. 2 of Ch. 96, Laws 1959 repealed 
all acts and parts of acts in conflict there- 
with. 


Subd. 4 


Construction and Application 


Where an employee of the state fish 
and game commission was summarily dis- 
missed by the commission without suffi- 
cient notice, he was entitled to relief by 
way of mandamus, even though, subse- 
quent to the discharge, he was given 
notice that a hearing on his dismissal 
would be held. State v. State Fish & 
Game Comm., — M —, 323 P 2d 1116, 
1118. 

The power of discharge must be “for 
cause” and there is no distinction between 
officers and employees, and removal may 
be effected only after notice of the charges 
made has been given and the person in- 
volved has been given an opportunity to 
be heard in his defense. State v. State 
Fish & Game Comm., — M:—, 323 P 2d 
1116, 1.109; 


The members of the 


commission shall receive no compensation for their services as members 
thereof, except a per diem of fifteen dollars ($15.00) for each member for 
every day in actual attendance at the meetings of said commission, or in 
the execution of their duties as members of said commission; provided, 
however, that in no instance shall any member of said commission other 
than the chairman receive as said per diem a sum in excess of eight hun- 
dred dollars ($800.00) in any one (1) year, provided that the chairman of 
the commission shall not receive a sum in excess of one thousand dollars 
($1,000.00) in any one (1) year, and the members of said commission 
shall be allowed their actual and necessary traveling expenses, while per- 
forming their duties as members of said commission, which shall be paid 
from the fish and game fund of the state of Montana upon presentation of 
proper vouchers therefor. 

History: En. Sec. 5, Ch. 193, L. 1921; 
re-en. Sec. 3654, R. C. M. 1921; amd. Sec. 
1, Ch. 59, L. 1927; amd. Sec. 1, Ch. 152, L. 
1949; amd. Sec. 1, Ch. 6, L. 1951; amd. 


Sec. 1, Ch. 127, L. 1953; amd. Sec. 1, Ch. 
57, L. 1957. 


Amendment 

The 1957 amendment inserted the words 
“other than the chairman”; substituted 
“eight hundred dollars ($800.00)” for “six 
hundred dollars ($600.00)” and inserted 
the words “provided that the chairman of 
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26-107 


the commission shall not receive a sum 
in excess of one thousand dollars ($1,- 
000.00) in any one (1) year.” 


Repealing Clause 


FISH AND GAME 


Effective Date 
Section 3 of Ch. 57, Laws 1957 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
February 27, 1957. 


Section 2 of Ch. 57, Laws 1957 repealed 
all acts and parts of acts in conflict there- 


with. 
26-107. (3656) State fish and game wardens—appointment—qualifica- 
tions. The director, by and with the consent and approval of the com- 


mission, shall have the power to employ and appoint a deputy director, 
and a sufficient number of state fish and game wardens for the proper 
enforcement of the fish and game laws of the state, and the orders, rules 
and regulations of the commission, and for such other purposes as the 
director may designate. State fish and game wardens shall be selected 
from applicants who have passed such an examination as may be required 
according to the rules adopted and promulgated by the commission. 
No person shall be appointed a state fish and game warden until a cer- 
tificate shall have been issued to him by the commission to the effect that 
he has passed the required examination and is a fit and proper person to 
perform the duties of the office. State fish and game wardens employed and 
appointed by virtue of this act shall be persons who have an interest in 
protection, conservation and propagation of wildlife, game and fur-bearing 
animals, fish and game birds; they shall devote all of their time to their 
official duties. 


History: En. Sec. 7, Ch. 193, L. 1921; 
re-en, Sec. 3656, R. C. M. 1921; amd. Sec. 
4, Ch. 192, L. 1925; amd. Sec. 3, Ch. 59, 
L. 1927; amd. Sec. 1, Ch. 158, L. 1941; 
amd. Sec. 1, Ch. 121, L. 1947; amd. Sec. 
1, Ch. 58, L. 1951; amd. Sec. 1, Ch. 78, L. 
1955; amd. Sec. 1, Ch. 77, L. 1957. 


Amendment 


The 1957 amendment inserted the words 
“fish and” before the words “game ward- 


26-110. 
Operation and Effect 


This section has reference only to what 
the legislature denounced as unlawful pos- 
session under section 26-503, and for 
which the accused could be prosecuted 
for unlawful possession. Shipman v. 
Todd, 131 M 365, 310 P 2d 300, 302. 


26-135. 


ens” each time they appear in this section 
and deleted the. words “who shall have 
previously served as a state game ward- 
en,” which appeared after the words “dep- 
uty director” in the first sentence. 


Repealing Clause 

Section 2 of Ch. 77, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


(3659) Qualifications, powers and duties of game wardens. 


Where plaintiff lawfully killed a deer 
but failed to fill out the tag attached to 
his hunting license and attach it to the 
carcass, the deer was not unlawfully pos- 
sessed and the game warden was without 
authority to seize and confiscate the car- 
cass when he arrested plaintiff for failure 
to attach the tag. Shipman v. Todd, 131 
M 365, 310 P 2d 300, 302. 


Wild animals damaging property—investigation—special sea- 


son—destruction by commission—allowing holders of property to kill. 
Upon the request or complaint of any landholder, or person in possession 
and having charge of any land in the state, that wild animals of the state, 
protected by the fish and game laws and regulations, are doing damage to 
the said property or crops thereon, the state fish and game department 
shall investigate and study the situation with respect to damage and de- 
predation. The department may then decide to open a special season on 
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the said game, or if the special season method be not feasible, then the 
department may destroy the animals causing the damage. Provided, fur- 
ther, that the fish and game department may authorize and grant the 
holders of said property permission to kill or destroy a specified number 
of the animals causing the damage. Provided, further, no wild ferocious — 
animal damaging property or endangering life shall be covered by this act. 


History: En. Sec. 1, Ch. 60, L, 1957. and disposition thereof by the state fish 
‘ and game department; repealing all acts 

Title of Act a wy and parts of acts, in conflict herewith; 
An act authorizing the destruction of and providing for an effective date of this 

game animals causing property damage act. 

and providing for the supervision, control 


26-136. Meat of wild animals so killed—disposition. Provided, fur- 
ther, that the meat -of all animals so killed or destroyed by the fish and 
game department or the authorized landholder shall be conserved and 
given to state institutions or to the school lunch programs, or welfare 
department. It shall be the duty of the fish and game department to pro- 
vide transportation and distribution of the meat killed under the authoriza- 
tion of this act, 

History: En. Sec. 2, Ch. 60, L. 1957. Effective Date 


Section 4 of Ch. 60, Laws 1957 pro- 


Repealing Clause : : 
; vided the act should be in effect from 
Section 3 of Ch. 60, Laws 1957 repealed and after its passage and approval. Ap- 


pans or parts of acts in conflict there- proved March 1, 1957. 
with. 


CHAPTER 2—FISHING AND HUNTING LICENSES 


Section 26-201. Definitions. 
26-202.1. Licenses—fees—classification of licenses—fees and powers under 
licenses. 
26-202.3. Defining resident. 
26-222. Compensation—duties. 


26-201. (3681) Definitions. For the purpose of this act, the follow- 
ing shall be construed, respectively to mean: 

Commission. That [The] state fish and game commission. 

Person. The plural or singular, male or female, as the case demands, 
including individual, associations, partnerships, and corporations, unless 
the context otherwise requires. 

Open season. The time during which game birds, fish, game and 
furbearing animals may be lawfully taken. 

Closed season. The time during which game birds, fish, game and 
furbearing animals may not be lawfully taken. 

Angling or fishing. The taking of, or attempting to take fish by hook 
and line or rod in hand. 

Upland game birds. Sharptail grouse, blue grouse, prairie chicken, 
sage hen or sage grouse, fool hen, ruffed grouse, commonly called native 
pheasant or native partridge, quail, Chinese pheasant and Mongolian 
pheasant, commonly called ring-necked pheasant, Hungarian partridge, 
ptarmigan, wild turkey, and chukar partridge. 

Migratory game birds. Waterfowl, including wild ducks, wild geese, 
brant, and swans; cranes, including little brown, sandhill and whooping 
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cranes; rails, including coots, gallinules, sora or other rails; shore birds, 
including avocets, curlew, dowitcher, godwits, knots, upland plover, 
killdeer, sandpipers, Wilson snipes, or jacksnipes, snipes, stilts, plovers, 
willets and yellow legs. 

Nongame birds. All wild birds not defined herein as upland game 
birds or migratory game birds, shall be deemed non-game birds. 

Game animals. Deer, elk, moose, antelope, caribou, mountain sheep, 
mountain goat, bear and bison or buffalo. 

_ Furbearing animals. Marten or sable, otter, muskrat, fisher, mink, 
beaver, Canada lynx and black-footed ferret. 

Predatory animals. Coyote, wolf, wolverine, mountain lion, weasel, 
skunk and civetcat, and bobcat. 

Game fish. All species of the family salmonidae (chars, trout, and 
salmon); all species of the family thymallidae (grayling); all species of 
the family coregonidae (whitefish) ; all species of the genus stizostedion 
(sandpike or sauger and walleyed pike or yellow pike perch); all species 
of the genus esox (northern pike, pickerel, and Muskellunge) ; all species 
of the genus micropterus (bass). 


History: En. Sec. 1, Ch. 238, L. 1921; 
re-en. Sec. 3681, R. C. M. 1921; amd. Sec. 
3, ch. 77, L. 1923; amd. Sec. 12, Ch. 192, 
L. 1925; amd. Sec. 6, Ch. 59, L. 1927; amd. 
Sec. 1, Ch. 37, L. 1949; amd. Sec. 1, Ch. 
36, L. 1951; amd. Sec. 1, Ch. 121, L. 1951; 


game birds”; deleted “fox” from the defi- 
nition of “furbearing animals,’ adding 
“Canada lynx and black-footed ferret,” 
and deleted “lynx” and “black-footed fer- 
ret” from the definition of “predatory 
animals.” 


amd. Sec. 1, Ch. 19, L. 1953; amd. Sec. 1, 
Ch. 34, L. 1959. 


Amendment 
The 1959 amendment added ‘“chukar 
partridge” to the definition of ‘upland 

26-202.1. Licenses—fees—classification of licenses—fees and powers 
under licenses. (1) Class A License. Resident Game Bird and Fishing 
License. Upon payment of a fee of three dollars ($3.00) the applicant who 
qualifies therefor shall receive a Class A license which shall entitle the 
holder thereof to pursue, hunt, shoot and kill game birds and possess dead 
bodies of game birds, and to fish with hook and line or rod as authorized 
by regulations of the commission. 

(2ye@lass) “A-1 License; "Resident: Big’ Game" License. VE xcepr mee 
herein provided, any holder of a Class A license, who is twelve (12) years 
of age or older, may, upon payment of an additional sum of three dollars 
($3.00), be entitled to a Class A-1 license, which will entitle the holder 
to pursue, hunt, shoot and kill game animals and possess the carcass of 
game animals of the state which are authorized by the commission to be 
pursued, hunted, shot, killed, taken or possessed. 

(a) On and after January 1, 1958, no big game hunting license shall 
be issued to any resident person under the age of eighteen (18) years un- 
less he presents to the person authorized to issue such license either: 
(1) evidence that he has held a hunting license issued by this state in a 
prior year, or (2) a certificate of competency as provided by this section; 
providing further that all resident persons under fifteen (15) years of age 
must present a certificate of competency even if he has held a hunting 
license in prior years. 


Repealing Clause 


Section 2 of Ch. 34, Laws 1959 repealed 
all acts and parts of acts in conflict there- 
with. 
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FISHING AND HUNTING LICENSES 26-202.1 


The department of fish and game shall provide for a course of instruc- 
tion in the safe handling of firearms and for the purpose may co-operate 
with any reputable association or organization having as one of its ob- 
jectives the promotion of safety in the handling of firearms. The depart- 
ment may designate any person, found by it to be competent, to give 
instructions in the handling of firearms. A person so appointed shall give 
such course of instruction and upon the successful completion thereof shall 
issue to the person instructed, a certificate of competency in the safe 
handling of firearms. 

(3) Class A-2 License—Special Bow and Arrow License. To 
Pursue, Hunt, Shoot, Kill, Take and Possess Deer, Antelope and Elk. 
Any holder of a Class A-1 license may, upon payment of an additional 
sum of two dollars ($2.00) to any agent of the fish and game commis- 
sion, authorized to issue fishing and hunting licenses, be entitled to a 
Class A-2 license, which shall authorize the holder thereof to pursue, 
hunt, shoot and kill deer, antelope and elk with bow and arrow and to 
possess the carcass of deer, antelope and elk during a special season, and 
in special areas, as same may be designated by the fish and game 
commission. 

(4) Class B License—Nonresident, or a Person Having Less Than 
Six (6) Months Residence in the State. Any nonresident of the state of 
Montana or any person who has been a resident citizen for less than six 
(6) months, upon payment of the sum of ten dollars ($10.00) to any agent 
of the fish and game commission authorized to issue fishing and hunting 
licenses, shall be entitled to a Class B license, which shall entitle the 
holder thereof to fish with hook and line as authorized by the rules and 
regulations of the commission. 

(5) Class B-1 License—Nonresident and Persons Having Less Than 
Six (6) Months Residence in the State. Game Bird License. Any non- 
resident of the state of Montana or any person who has been a resident 
citizen for less than six (6) months, upon payment of the sum of twenty- 
five dollars ($25.00) to any agent of the fish and game commission author- 
ized to issue fishing and hunting licenses shall be entitled to a Class B-1 
license, which shall entitle the holder thereof to pursue, hunt, shoot, kill 
and possess game birds as authorized by the rules and regulations of the 
commission. 

(6) Class B-2 License—Nonresident or Persons Having Less Than 
Six (6) Months Residence in the State. Big Game License. Any non- 
resident of the state of Montana, or any person who has been a resident 
citizen for less than six (6) months, upon the payment of the sum of 
one hundred dollars ($100.00) to any agent of the fish and game com- 
mission authorized to issue fishing and hunting licenses, shall be entitled 
to a Class B-2 license which shall authorize the holder to pursue, hunt, 
shoot, kill game animals, and to possess the carcasses of same, and to 
pursue, hunt, shoot, kill and possess game birds, and to fish with hook and 
line as may hereinafter be authorized by the rules and regulations of the 
commission. 

(7) Class B-3 License—Temporary Nonresident or Tourist License. 
Any nonresident of the state of Montana, upon payment of the sum of 
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three dollars ($3.00) to any agent of the fish and game commission au- 
thorized to issue fishing and hunting licenses, shall be entitled to a tempo- 
rary nonresident fishing license, which shall authorize the holder to fish 
with hook and line as authorized by the rules and regulations of the fish 
and game commission for a period of six (6) days from and after the 
issuance of such license. 


(8) Special Licenses. Any applicant who is the holder of a Class A-1 
resident big game license or any applicant who is the holder of a Class B-2 
nonresident big game license may apply for a special license, which, in the 
judgment of the fish and game commission is to be issued and shall pay 
the following fees therefor: 

Moose, twenty-five dollars ($25.00). 

Mountain Goat, five dollars ($5.00). 

Mountain Sheep, fifteen dollars ($15.00). 

Bison or Buffalo, twenty-five dollars ($25.00). 


(9) Class C License—Trapper’s License. Any holder of a Class A 
license, upon making application and paying the sum of ten dollars 
($10.00) to the fish and game commission, shall be entitled to a trapper’s 
license, which shall authorize the holder thereof to trap furbearing ani- 
mals, except beaver, within the state of Montana at such times and in such 
manner as may be lawful so to do under the laws of the state and the 
regulations of the fish and game commission, and at such places as may 
be designated in said license. 

(10) Class C-1 License—Land Owner’s Trapper’s License. Any owner 
or tenant, or member of the immediate family of said owner or tenant, 
upon making application to the fish and game commission, and upon 
payment of the sum of one dollar ($1.00) shall be entitled to a land 
owner’s trapper’s license which shall entitle the holder thereof to trap 
any furbearing animal, except beaver, on land owned or leased by him, 
or his immediate family, at such times and in such manner as may be 
lawful so to do under the laws of the state and the regulations of the 
fish and game commission and at such places as may be designated in 
said licenses. 

(11) Exception. Any person a resident of the state of Montana as 
defined in section 26-202.3 of the Revised Codes of Montana, 1947, sub- 
section 2, chapter 267, Laws of Montana, 1955, who has attained the 
age of seventy (70) years shall be entitled to fish and hunt game birds 
without a Class A license, provided that said persons carry proof of age 
in lieu of the Class A license described in the foregoing subsection (1), 
and provided that for persons convicted of any violation of the fish and 
game laws or regulations of the state of Montana, the privilege con- 
ferred by this subsection shall be revoked for a period of not less than six 
(6) months. 


History: En. Sec. 1, Ch. 267, L. 1955; by Ch. 100. Neither chapter contained 
amd. Sec. 1, Ch. 16, L. 1957; amd. Sec. 1, _ an effective date. Chapter 16 was ap- 
Ch. 100, L. 1957; amd. Sec. 2, Ch. 36, proved Feb. 16, 1957 while Ch. 100 was 


L. 1959. approved March 4, 1957. Neither amend- 
ode ment contained the changes made by the 
Compiler’s Note other chapter but each chapter amended 


This section was amended twice in the the section in different particulars. As the 
1957 Session. Once by Ch. 16 and once amendments do not seem to conflict with 


130 


FISHING AND HUNTING LICENSES 


each other, the compiler has made a com- 
posite section including the changes made 
by each chapter. See Amendment note 
below. 


Amendments 

The 1957 amendment by Ch. 16, in sub- 
division (2) added the words at the be- 
ginning thereof “Except as herein pro- 
vided” and also added the 2 paragraphs 
of subsection (a) of subdivision (2). 


The 1957 amendment by Ch. 100, added 


subdivision (11). 

The 1959 amendment added the words 
“antelope and elk” following the word 
“deer” wherever they appear in subd. (3) 
and the phrase “and in special areas” fol- 
lowing the words “during a special sea- 
Soft.” 


Repealing Clauses 


Section 2 of Ch. 16, Laws 1957; Sec. 2 
of Ch. 100, Laws 1957 and Sec. 3, of Ch. 
36, Laws 1959 repealed:all acts or parts of 
acts in conflict therewith. 


Special Nonresident Antelope and Deer 
Licenses (Laws 1959, Ch. 27) 

An act authorizing the state fish and 
game commission to issue special nonresi- 
dent antelope and special nonresident deer 
licenses, fixing the fees, and powers and 
duties under such licenses, and providing 
that all acts and parts of acts in conflict 
herewith are hereby repealed, and contain- 
ing an expiration date. 


Section 1. The state fish and game 
commission may issue special nonresi- 
dent antelope licenses and special non- 
resident deer licenses as provided for in 
subsection 15 of section 26-104, Revised 
Codes of Montana, 1947, as amended. 


26-202.2. 


26-202.3 


Such special licenses will be valid only 
for the area designated in the license, and 
shall expire annually on the thirtieth 
(30th) day of April. In areas where ten 
(10) or more written complaints from 
persons in the area involved, relating to 
the issuance of special nonresident deer 
and antelope permits, have been received 
by the fish and game department, a hear- 
ing at the county seat nearest to the area 
concerned must be held by representatives 
of the fish and game department where 
public protests will be heard. Such writ- 
ten complaints must be received within 
thirty (30) days after first announcement 
of seasons by the fish and game commis- 
sion on or before the first day of August. 
Notice of such hearing will be published 
in local newspapers and radio stations in 
the area concerned at least ten (10) days 
prior to the date of the hearing. The fee 
for a special nonresident. deer license shall 
be twenty dollars ($20.00) and the fee for 
a special nonresident antelope license shall 
be twenty dolfars ($20.00). Not more 
than one -(1) special nonresident deer 
license, and one (1) special nonresident 
antelope license shall be issued in any one 
(1) year to a nonresident. The tagging 
of game carcasses, as required by law, 
shall apply to all persons who purchased 
the special nonresident licenses herein 
provided. There shall be attached to each 
special nonresident antelope or deer 
license a permit which will authorize the 
holder thereof to ship or transport out of 
the state one (1) carcass of an animal for 
which such license was issued. 

Section 2. All acts and parts of acts 
in conflict herewith are hereby repealed. 

Section 3. This act shall remain in full 
force and effect until December 31, 1960. 


Special licenses—tagging of carcasses of game animals. 


DECISIONS UNDER FORMER LAW 


Seizure and Confiscation of Untagged 
Carcass 


In a case which arose while section 26- 
205 (subsequently repealed) was in effect 
it was held that where plaintiff lawfully 
killed a deer but failed to fill out the tag 
attached to his hunting license and attach 
it to the carcass, the deer was not un- 
lawfully possessed and the game warden 
was without authority to seize and con- 
fiscate the carcass when he arrested plain- 


26-202.3. Defining resident. 


tiff for failure to attach the tax. Ship- 
man v. Todd, 131 M 365, 310 P 2d 300. 

Where plaintiff lawfully killed a deer 
but failed to fill out the tag attached to 
his hunting license and attach it to the 
carcass as required by section 26-205 
(since repealed), the deer was not unlaw- 
fully possessed and the game warden was 
without authority to seize and confiscate 
the carcass when he arrested plaintiff for 
failure to attach the tag, Shipman vy. 
Todd, 131 M 365, 310 P 2d 300. 


That in determining a resident for the 


purpose of issuing resident fishing and hunting licenses, the following 


provisions shall apply: 


(1) That members of the armed forces of the United States, and 
their spouses, who are assigned to duty in Montana, and after a period 
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of thirty (30) days within Montana, upon presenting assignment orders 
emanating from the proper unit commander, shall be considered resi- 
dents for the purpose of this act. The thirty (30) day residence require- 
ment is waived in time of war. 

(2) Any citizen of the United States of America who has continu- 
ously resided within the state of Montana for a period of six (6) months 
immediately prior to making application for said license, and who is a 
legal resident of the state, shall be eligible to receive a resident hunting 
or fishing license. 

(3) Any person in possession of first citizenship papers only shall 
not be considered a resident citizen of Montana, but such a person may 
purchase nonresident licenses. 

History: En. Sec. 3, Ch. 267, L. 1955; 
amd. Sec. 1, Ch. 106, L. 1959. 


Amendment 
The 1959 amendment in subd. (1) added 
the words “and their spouses” and de- 
leted the words ‘or regularly appointed 
officers and employees of the United 
States forest service, the United States 
26-222. Compensation—duties. License agents, except salaried deputy 
fish and game wardens (state fish and game wardens), shall receive for 
all services rendered the sum of fifteen cents (15¢) for each license issued. 
On or before the 10th day of each month each license agent shall submit 
to the state fish and game warden (director) all duplicates of each class 
of licenses sold during the preceding month and shall accompany such 
duplicate licenses with lawful remittance of all moneys received, for the 
sale thereof, less a fee of fifteen cents (15¢) for each license sold. Each 
license agent shall keep his license account open to inspection at all 
reasonable hours by the state fish and game commission, the state fish 
and game warden (director), or his deputies (wardens), or the state 
examiner. 


History: En. Sec. 3, Ch. 88, L. 1947; 
amd. Sec. 1, Ch. 156, L. 1949; amd. Sec. 
1 eChesl, 15201959, 


fish and wildlife service, United States 
park service and the bureau of land 
management.” 


Repealing Clause 


Section 2 of Ch. 106, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Repealing Clause 


Section 2 of Ch. 31, Laws 1959 repealed 
all acts and parts of acts in conflict there- 


Amendment with. 


The 1959 amendment increased com- 
pensation of license agents from ‘“10¢” for 
each license issued to ‘15¢.” 


Effective Date 


Section 3 of Ch. 31, Laws 1959 provided 
the act should be in effect from and after 
its passage and approval. Approved 
February 25, 1959. 


CHAPTER 3—RESTRICTIONS ON TAKING FISH AND GAME— 
OPEN AND CLOSED SEASONS 


Method of catching fish—use of traps, seines and nets—restrictions 
concerning possession and sale of fish. 


26-324. (3/706) Penalty. 


Section 26-332. 


Operation and Effect 

Where plaintiff lawfully killed a deer 
but failed to fill out the tag attached to his 
hunting license and attach it. to the car- 
cass, the deer was not unlawfully pos- 


sessed and the game warden was without 
authority to seize and confiscate the car- 
cass when he arrested plaintiff for failure 
to attach the tag. Shipman y. Todd, 131 
M 365, 310 P 2d 300. 
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26-332. (3714) Method of catching fish—use of traps, seines and nets 
—restrictions concerning possession and sale of fish. Every person who 
takes or catches fish in any of the waters of this state except with hook 
and line held in hand or line and hook attached to rod or pole held in 
hand, or who takes or catches fish with hook baited with any poisonous 
substance or by means of the use of any poisonous substance, including 
fish berries, or who takes or catches fish by means of the use of fish 
traps, grab hooks, seines, nets, or other similar means for catching fish, 
shall be guilty of a misdemeanor and upon conviction thereof, shall be 
punished as provided for in section 26-324, and the amendments thereto; 
provided, however, that the Montana fish and game commission® shall 
have the power, authority, and jurisdiction, to designate such waters 
within the state of Montana, wherein, in the judgment of the members 
of said commission, traps, seines, or nets, and rubber or spring propelled 
spears when employed by sportsmen swimming or submerged in the 
water, may be used for the taking of designated species of nongame fish 
and to close such waters so designated at the discretion of the commis- 
sion, and to permit the taking of black bass in Flathead Lake, the taking 
of all fish by said means in said waters when so designated to be done 
under such rules and regulations as said commission may prescribe with 
reference thereto, and under the supervision of said commission, and all 
such fish so taken may be possessed and sold in such manner and under 
such restrictions as said commission may direct, all fish other than those 
herein designated so taken under said rules and regulations when pre- 
scribed by said commission, shall be returned uninjured to the waters 
from which they were taken. 


History: En. Sec. 22, Ch. 173, L. 1917; 
re-en. Sec. 3714, R. C. M. 1921; amd. Sec. 
16, Sec. 77, L. 1923; amd. Sec. 25, Ch. 192, 
L. 1925; amd. Sec. 18, Ch. 59, L. 1927; 
amd. Sec. 1, Ch. 44, L. 1959. 


Amendment 


The 1959 amendment added the phrase 
“and rubber or spring propelled spears 
when employed by sportsmen swimming 
or submerged in the water” following the 
words “or nets,” in the proviso; added 
the words “designated species of” preced- 


ing the words “‘nongame fish,” and deleted 
the phrase “and Dolly Varden trout.” 


Repealing Clause 

Section 2 of Ch. 44, L. 1959 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Date 
Section 3 of Ch. 44, Laws 1959 provided 
the act should be in effect from and after 


its passage and approval. Approved 
February 26, 1959, 


CHAPTER 4—BEAVER—TRAPPING—LICENSE—PROTECTION 


Section 26-401. 


Protection of beaver—permits and fee—tagging, importing and ex- 


porting of skins—expiration of permit—penalty for violation. 


26-401. (3722) Protection of beaver—permits and fee—tagging, im- 
porting and exporting of skins—expiration of permit—penalty for viola- 


tion. 


No person shall take, trap, shoot, kill, capture or attempt to take, 


trap, shoot, kill or capture, or in any way destroy any beaver in the state 
of Montana, or possess, buy, sell, ship or transport within or without 
the state, or cause the same to be done, any beaver or any part thereof 
including skins or hides and castors whether taken within or coming from 
without the state, except as hereinafter permitted. 
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Whenever beaver have increased in number to such an extent that in 
the judgment of the state fish and game commission the number of such 
beaver should be reduced, the commission shall have the authority to de- 
clare an open season on beaver under such rules and regulations as it shall 
prescribe; provided, however, that nothing herein contained shall authorize 
trapping on privately owned or leased lands, except with the approval of 
the landowner or lessee, or as hereinafter provided. 


The state fish and game director may issue a permit to any bona fide 
owner or lessee of real estate which is being actually and materially 
damaged by beaver, to trap beaver on his own or leased premises only, 
and provided that the director shall, when issuing the permit mentioned, 
designate therein the maximum number of beaver that may be trapped 
under such permit. The fee for such permit shall be five dollars ($5.00). 
All applications for beaver permits shall be filed with the state fish and 
game director, between the dates of May first and September thirtieth of 
each year. The term “premises” shall be construed to include any irriga- 
tion ditch or right of way appurtenant to the land for which said license or 
permit is issued. 


That the state fish and game director shall in person or, by warden, 
examine the premises and investigate the alleged damage by beaver be- 
fore issuing a license or permit. 


Any person trapping beaver under a license or permit of the state fish 
and game director shall properly care for all skins of beaver taken there- 
under and as soon as cured shall send to the state fish and game warden 
residing in this county, or in event of such warden being absent or unable 
to act, then to the nearest warden from the place of the trapper’s resi- 
dence, and send to such officer an affidavit giving his name, residence, 
license or permit number, the date and place of capture, with the number 
so captured, together with fifty cents (50¢) for each skin, and if such 
officer is satisfied of the legal taking of the same, he shall thereupon im- 
mediately forward such affidavit with the money, and a report, to the 
state fish and game director, and upon the receipt thereof the state fish 
and game director shall forward to such warden numbered metal tags 
sufficient in number for one to be attached to each skin covered by the 
affidavit; upon receipt of such tags the warden shall so attach them to the 
skins. 


Any person who shall receive or bring into from without the state any 
beaver skin or skins duly tagged with a distinctive numbered metal tag 
of another state, shall report their arrival within ten (10) days to the 
state fish and game director and furnish an affidavit setting forth the 
number of skins, the date of receipt, the name and address of the per- 
son from whom procured, the manner or method of transportation into 
the state, and the numbers designated on the tags, and the name of the 
state so tagging the same, and the same shall be accompanied by a fee 
of fifty cents (50¢), and it shall not be necessary for such skins to be re- 
tagged with a Montana tag, nor any other fees paid therefor. 


The state fish and game director shall keep a record of all skins so 
reported. | 
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Each metal tag shall remain attached to the beaver skin to which it 
was originally affixed until it is dressed and manufactured into an article of 
commerce, or it shall accompany any skin shipped or transported out of 
the state. It shall be a misdemeanor, punishable as hereinafter provided, 
to remove a tag from such skins, to duplicate or reproduce such tags for 
fraudulent purposes or use contrary to the provisions of this act, or to 
misuse any tag detached from the skin to which it was originally at- 
tached. . 


Beaver skins taken within the state under permit, and those coming 
from without the state, tagged as herein provided may be possessed, 
bought, sold or transported at any time within the state of Montana, but 
no beaver skin or skins may be exported in any manner from the state 
without the shipper first obtaining an export or shipping permit from the 
state fish and game director, which may be issued upon application show- 
ing the kind and number of the metal tags on said skins and the payment 
of a fee of sixty cents (60¢) for the permit for each shipment. 


Any package offered for transportation from the state which contains a 
beaver skin or skins shall be clearly marked on the outside thereof with 
the names and addresses of the consignor and consignee, the number and 
kind of skins contained therein, and the number of the shipping permit. 


Any person who shall violate any of the provisions of this section shall 
be guilty of a misdemeanor, and upon conviction shall be punished as 
provided by section 26-324. Any beaver skin or skins taken or found in 
this state or which have been shipped out of this state except as specifically 
permitted by this section are being hereby declared contraband and shall 
be seized by the state fish and game director, warden or other officer au- 
thorized to enforce the provisions of this act. All skins so seized shall be 
marked or tagged for identification and sold by the state fish and game 
director at public auction in the state of Montana, after advertising at 
least fifteen (15) days prior to the date of sale, and the proceeds there- 
from turned into the state treasury to be credited to the fish and game 
fund. 

Beaver trapping permits issued under the provisions of this act shall 
expire June first of each year and all beaver skins taken thereunder and 
not reported and tagged according to the provisions of this section prior 
to July first following, shall be subject to seizure and sale as herein pro- 
vided. 


History: En. Sec. 38, Ch. 173, L. 1917; 
amd. Sec. 1, Ch. 197, L. 1919; re-en. Sec. 
3722, R. C. M. 1921; amd. Sec. 17, Ch. 77, 
L. 1923; amd. Sec. 19, Ch. 59, L. 1927; 
amd. Sec. 1, Ch. 167, L. 1935; amd. Sec. 
15, Ch. 224, L. 1947; amd. Sec. 1, Ch. 
153, L. 1953; amd. Sec. 1, Ch. 24, L. 1957. 


Amendment 


The 1957 amendment in the third para- 
graph decreased the permit fee from $10 
to $5; deleted the words “for ten (10) or 
less number of beaver and one dollar 
($1.00) per beaver for any number in 
excess of ten (10)” which appeared im- 
mediately after “five dollars ($5.00)”; de- 


leted from the end of the fifth paragraph 
the words “and shall receive from the 
owner ten cents (10c) for each skin so 
tagged by him, the same to be for his 
services”; deleted a former 6th paragraph 
which read “A record of tags so issued 
shall be kept in the office of the state 
fish and game warden” and in the last 
paragraph substituted “June” for “May” 
and “July” for “June.” 


Repealing Clause 


Section 2 of Ch. 24, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 
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CHAPTER 5—PROTECTION OF CERTAIN WILD BIRDS—SALE OF 
CONFISCATED BIRDS AND ANIMALS 


Section 26-510. Wild turkey pete, 
26,51 leevlacging ot .furkey, 
26-512. Penalty for violation. 


26-503. (3725) Possession of unlawfully killed animals, etc. 


Operation and Effect which the accused could be prosecuted for 
Section 26-110 has reference only to unlawful possession. Shipman v. Todd, 
what the legislature denounced as unlaw- 131 M 365, 310 P 2d 300, 302. 
ful possession under this section, and for 


26-506. (3726) Sale of confiscated birds and animals. 


References 


Cited or applied in Shipman v. Todd, 
131 M 365, 310 P 2d 300, 303 (dissenting 
opinion). 


26-508. (3728) Disposition of proceeds of sale. 
Liability of Game Warden for Seizure 4 game warden who confiscated the car- 


of Carcass cass of a deer which was properly killed 

This section has reference only to a in open territory by one with a license. 
case wherein the officer has aright to seize Shipman v. Todd, 131 M 365, 310 P 2d 
the property, and it offered no defense to 300, 302. ; 


26-510. Wild turkey tags—fee. The state fish and game commission 
may issue wild turkey tags to the holder of a valid Class A, Class B-1, or 
Class B-2 license. Each tag shall authorize the holder to hunt, shoot, 
capture or possess one (1) wild turkey during such times and such places 
as the commission shall authorize an open season on wild turkey. 

The fee for a wild turkey tag shall be two dollars ($2.00). Turkey 
tags shall be issued either by a drawing system, or in unlimited number 
according to such rules and regulations as the commission shall prescribe. 


History: En. Sec. 1, Ch. 35, L. 1959. Class B-1, Class B-2 licenses; providing 


; for a two dollar ($2.00) fee; providing 
Title of Act for the tagging of said turkeys; providing 
An act providing that the state fish for penalties; and repealing all acts and 
and game commission may issue wild parts of acts in conflict herewith. 
turkey tags to holders of valid Class A, ! 


26-511. Tagging of turkey. Every person who shall take or kill any 
turkey shall immediately thereafter attach to the leg of said turkey the 
proper tag which has been validated by the holder thereof by complying 
with instructions on said tag. 

History: En. Sec. 2, Ch. 35, L. 1959. 


26-512. Penalty for violation. Any person who shall kill, capture or 
possess any wild turkey by authority of any turkey tag or permit and 
shall fail or neglect to attach his tag to the turkey, or shall fail to vali- 
date his tag by filling out or punch marking the tag as required and 
to keep the tag attached while the same is possessed by him, shall be 
‘guilty of a misdemeanor and upon conviction shall be punished as pro- 
vided for in section 26-324 of the Revised Codes of Montana, 1947, as 
amended. 
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History: En. Sec. 3, Ch. 35, L. 1959. Repealing Clause 


Section 4 of Ch. 35, Laws 1959 re- 
pealed all acts and parts of acts. in con- 
flict therewith. 


CHAPTER 7—SHIPMENT OF ANIMALS FROM STATE 


Section 26-703. Permit to nonresident to remove fish, animals or parts of animals 


from state. 

26-703. (3732) Permit to nonresident to remove fish, animals or parts 
of animals from state. There shall be attached to all nonresident fishing 
licenses, a permit authorizing the holder thereof to ship, remove or cause 
to be removed from the state a legal limit of fish legally taken or killed; 
provided such shipping permit shall not be valid if detached from such 
license prior to its use to authorize shipment of fish. Permits for the 
shipment of additional fish may be purchased from authorized license 
dealers provided that issuance of additional shipment permits shall not 
be construed as allowing the taking or killing of more than a legal limit 
of fish in any one day. 

Any nonresident person who desires to ship, remove or cause to be 
removed from the state, any fish, game animals, game birds, furbearing 
animals, or any part thereof lawfully taken or killed, shall possess or ob- 
tain a shipping permit, and shall present the same to the transportation 
company, together with his license and the consignment of game to be 
shipped. Provided, any person who removes from the state any game 
animals, game birds, fish, furbearing animals, or any part thereof by 
means of a truck, automobile or airplane, shall have in his possession 
a shipping permit. Provided, further, that any nonresident, who has 
lawfully taken any game animals, game birds, fish, furbearing animals, or 
any part thereof, in an adjoining state, and is compelled, by reason of 
mountainous country or other local conditions, to carry and transport 
said game animals, game birds, fish, furbearing animals, or any part 
thereof, over and across this state in order to return with said game 
animals, game birds, fish, furbearing animals, or any part thereof, to 
said adjoining state in which said game was taken, may do so provided 
he has the necessary license for the taking thereof issued by the state 
in which the game animals, game birds, fish or furbearing animals were 
taken. 


History: En. Sec. 53, Ch. 173, L. 1917; graph; inserted the words “furbearing 


re-en. Sec. 3732, R. C. M. 1921; amd. Sec. 
21, Ch. 77, L. 1923; amd. Sec. 24, Ch. 59, 
L. 1927; amd. Sec. 1, Ch. 226, L. 1943; 
amd. Sec. 1, Ch. 102, L. 1945; amd. Sec. 
1, Ch. 182, L. 1947; amd. Sec. 1, Ch. 123, 
L. 1959. 


Amendment 


The 1959 amendment in the first sen- 
tence substituted ‘“‘a legal limit’ for “one 
legal limit’; added the last sentence of the 
first paragraph; deleted the former sec- 
ond paragraph, for text of which see par- 
ent volume; inserted the word “fish” the 
first time it appears in the second para- 


animals” each time it appears in the sec- 
ond paragraph; deleted a proviso in the 
present second paragraph which read 
“provided that no nonresident person may 
during any one year make more than. one 
shipment, not to exceed the legal limit of 
fish and game,” and deleted another pro- 
viso in that paragraph which read “Pro- 
vided, further, that any nonresident who 
desires to ship or take out of the state, any 
furbearing animals, or the skins from fur- 
bearing animals, or parts thereof, legally 
acquired, shall first procure a permit from 
the state fish and game warden, said per- 
mit stating the name of the consignee and 
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Repealing Clause 


Section 2 of Ch. 123, Laws 1959 re- 
pealed all acts and parts of acts in conflict 
therewith. 


consignor, destination and number and 
kind of furbearing animals, or the skins 
from furbearing animals that are to be 
shipped, and said permit shall be pre- 
sented to the transportation company 
with the consignment.” 


CHAPTER 9—OUTFITTER’S LICENSE—TAXIDERMIST’S LICENSE 
Section 26-907. 


26-907. (3751) Taxidermist’s license —fee— penalty for violations. 
Any person who shall engage in, or who is at the present time engaged 
in conducting any taxidermist business, as the term is generally under- 
stood, or any person who conducts a business for the purpose of mounting, 
preserving or preparing any of the dead bodies of any birds, or animals, 
or any part thereof, mentioned in the game laws of this state, must first 
obtain from the state fish and game director a taxidermist’s license and 
shall pay an annual license fee of fifteen dollars ($15.00) therefor. Such 
person shall, keep a written record of all the articles of game, the kind and 
number of each, by whom owned, license number, and the residence of 
owner, also of all the articles of game shipped, and to whom and where 
shipped. The above record shall be kept for a least a period of one (1) 
year and open to inspection by any state game warden at any reasonable 
time. Any person violating the provisions hereof shall be deemed guilty 
of a misdemeanor, and upon conviction thereof shall be punished as pro- 
vided by section 26-324. In all cases of conviction of violation of this 
act the license of the person convicted shall be revoked. 


History: En. Sec. 72, Ch. 173, L. 1917; 


Taxidermist’s license—fee—penalty for violations. 


dence of owner, received during the past 


re-en. Sec. 3751, R. C. M. 1921; amd. Sec. 
24, Ch. 77, L. 1923; amd. Sec. 26, Ch. 224, 
L. 1947; amd. Sec. 1, Ch. 12, L. 1959. 


Amendment 


The 1959 amendment substituted the 
second and third sentences for one which 
read “Such person shall, on the first day 
of each month, make a written report to 
the state fish and game director, of all 
the articles of game, the kind and number 
of each, by whom owned, and the resi- 


month, also of all the articles of game 
shipped, and to whom and where shipped, 
during the last month; also the amount 
and kind of each on hand on the last day 
of the month, and by whom owned and 
owners address.” 


Repealing Clause 

Section 2 of Ch. 12, Laws 1959 repealed 
all acts and parts of acts in conflict there- 
with. 


CHAPTER 11—GAME PRESERVES, MIGRATORY BIRD RESERVATIONS 


26-1103. 


Repeal 


mmiswsectionu( Sec, Chsi87,. os 1917 « 
amd. Sec. 1, Ch. 124, L. 1915; re-en. Sec. 
83, Ch. 173, L. 1917; amd. Sec. 1, Ch. 138, 


(3765) Repealed. 


(3764) Repealed. 


26-1104. 


Repeal 


This section (Sec. 83, Ch. 173, L. 1917; 
amd. Sec. 1, Ch. 75, L. 1933), relating to 


L. 19195" amd. Sec.''I, Gh.) 80, Lig 1925: 
amd. Sec. 29, Ch. 224, L. 1947), relating 
to the Gallatin preserve, was repealed by 
Sec. 1, Ch. 54, Laws 1957, 


the Snowy Mountain preserve, was re- 
pealed by Sec. 1, Ch. 54, Laws 1957. 
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26-1106. 


Repeal 


This section (Sec. 83, Ch. 173, L. 1917; 
amd. Sec. 1, Ch. 3, L. 1949), relating to 


26-1110. (3769) Repealed. 


Repeal 


This section (Sec. 83, Ch. 173, L. 1917; 
amd. Sec. 30, Ch. 224, L. 1947) relating 


26-1112. (3771) Repealed. 


Repeal 


This section (Sec. 1, Ch. 109, L. 1917; 
re-en. Sec. 83, Ch. 173, L. 1917), relating 


26-1114. (3773) Repealed. 


Repeal 


This section (Sec. 1, Ch. 114, L. 1921; 
amd. Sec. 31, Ch. 224, L. 1947), relating to 


(3767) Repealed. 


26-1114 


the Powder river game preserve, was re- 
pealed by Sec. 1, Ch. 54, Laws 1957. 


to the Twin Buttes game preserve, was 
repealed by Sec. 1, Ch. 54, Laws 1957. 


to the South Moccasin mountain game 
preserve, was repealed by Sec. 1, Ch. 54, 
Laws 1957. 


the Blackleaf game and bird preserve, was 
repealed by Sec. 1, Ch. 54, Laws 1957. 
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TITLE 27—FOOD AND DRUGS 


Chapter 3. State board of food distributors—regulation of food stores and food stuffs, 
27-310. 
4. Supervision of milk industry—state milk control board, 27-403 to 27-407, 
27-409, 27-410, 27-414, 27-416, 27-426 to 27-429. 


CHAPTER 3—STATE BOARD OF FOOD DISTRIBUTORS—REGULATION 
OF FOOD STORES AND FOOD STUFFS 


Section 27-310. Food stores—permits, offenses for failure to obtain. 


27-310. Food stores—permits, offenses for failure to obtain. The state 
board of food distributors shall require and provide for the annual regis- 
tration and licensing of every food store now or hereafter doing business 
within the state. Upon the payment of a fee-of five dollars ($5.00), the 
board shall issue a license and provide the insignia designating such store 
a “certified food store’ by the state board of food distributors, to such 
persons as may be qualified by law to conduct a food store provided such 
license shall be exposed in a conspicuous place in the food store for which 
it is issued, and shall expire on the thirtieth day of June following the date 
of issue. It shall be unlawful for any person to conduct a food store un- 
less such license has been issued to him by the board. 


History: En. Sec. 10, Ch. 49, L. 1939; Repealing Clause 
amd. Sec. 1, Ch. 93, L. 1957. Section 2 of Ch. 93, Laws 1957 repealed 
Re evdment all acts and parts of acts in conflict there- 


ith. 
The 1957 amendment increased the li- te 


cense fee for a certified food store from 
$2.00 to $5.00. 


CHAPTER 4—SUPERVISION OF MILK INDUSTRY—STATE MILK 
CONTROL BOARD 


Section 27-403. Definitions. 
27-404. Milk control board. 
27-405. General powers of the milk control board. 
27-406. Markets. 
27-407. Orders fixing minimum prices. 
27-409. Licenses—milk control fund. 
27-410. Application for licenses. 
27-414. Rules of fair trade practices. 
27-416. Reports of dealers—accounting SE ok Ry 
27-426. Bonds required of distributors—amounts—forms and conditions. 
27-427. Local advisory boards. 
27-428. Judicial review of orders. 
27-429. Service of process upon board. 


27-403. Definitions. As used in this act, unless the context otherwise 
requires, “board” means the state agency created by this act, to be known 
as the Montana milk control board. 

“Person” means any person, firm, corporation or association. 

“Producer” means any person who produces milk for fluid consump- 
tion within the state, selling same at wholesale to a distributor. 
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“Distributor” means any person purchasing milk and distributing 
same for fluid consumption within the state. Said term, however, excludes 
all persons purchasing milk from a dealer licensed under this act, for 
resale over the counter at retail, or for consumption on the premises. 

“Producer-distributor’ means any person both producing and dis- 
tributing milk for fluid consuniption within the state. 

“Dealer” means any producer, distributor, or producer-distributor. 

“Licensee” means any person who holds a license from the board. 

“Association” means any organized group of dealers in a community 
or marketing area which has been constituted under regulations satis- 
factory to the board. 

“Market” means any area of the state designated by the board as a 
natural marketing area. 

“Consumer” means any person or any agency, other than a dealer, 
who purchases milk for consumption or use. 

“Milk” means fluid milk and cream sold for consumption as such, and 
for the purposes of this act shall be classified as follows: 

Class I milk shall include all bottled or packaged milk, raw, pasteur- 
ized and homogenized, low fat, buttermilk and chocolate milk. 

Class II milk shall include whipping cream, coffee cream, half-and-half, 
and skim milk. 

The board shall have power and. authority to assign fluid milk products 
hereafter developed to the class which in its discretion it determines to 
be proper. 

History: En. Sec. 3, Ch. 204, L. 1939; city, town, or community of the state or 
amd. Sec. 1, Ch. 192, L. 1959. two or more of the same” and added all 


that part of the definition of milk rela- 


Amendment ting to its classification. 


The 1959 amendment in the definition 
of market substituted “any area” for “any 


27-404. Milk control board. There is hereby constituted a milk con- 
trol board to consist of five (5) members, who shall be appointed by the 
governor, with the consent of the senate, for terms of office as herein 
provided, and with the following qualifications: No appointee shall be 
connected in any way with the production, processing, distribution, or 
wholesale or retail sale of milk or dairy products in any manner what- 
soever; no appointee shall have held elective or appointive public office 
during the period of two years immediately preceding his appointment 
and no appointee shall hold any other public office, either elective or 
appointive, during his term of office as a member of the milk control 
board; and not more than three (3) members of the said milk control 
board shall, at the time of appointment or thereafter during their respective 
terms of office, be members of the same political party or residents of 
the same congressional district. 

The members of said milk control board shall be appointed within 
thirty (30) days after passage and approval of this act. The term of office 
of one member shall expire on July 1, 1960; the term of office of one 
member shall expire on July 1, 1961; the term of office of one member 
shall expire on July 1, 1962; the term of office of one member shall ex- 
pire on July 1, 1963; the term of office of one member shall expire on 
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July 1, 1964; and each succeeding member shall hold his office for a term 
of five years and until his successor shall have been appointed and quali- 
fied. Any vacancy shall be filled by appointment by the governor, with 
the consent of the senate as hereinbefore provided, for the unexpired term. 

Consumer members of the existing milk control board at the time of — 
the passage of this act may be reappointed by the governor at his discre- 
tion for any of the terms above mentioned and persons whom he shall 
appoint for those initial terms expiring in 1960, 1961, and 1962 shall be 
eligible for reappointment to full five year terms on the board; provided, 
however, that after 1962 no member other than one who is appointed to 
fill a vacancy shall be appointed to succeed himself on said board. 

Three (3) members of the board shall constitute a quorum for the 
regular transaction of business. 

The board shall choose one (1) of its own members as the chairman, 
who shall hold office as chairman for one year; provided, election as 
chairman shall not interfere with that member’s right to vote on all 
matters before the board. 

Each member of the board shall receive twenty-five dollars ($25.00) 
per diem for each day actually spent in the performance of his official 
duties, plus his actual necessary traveling and other expenses in going 
to, attending and returning from meetings of the board and his actual 
and necessary traveling and other expenses incurred in the discharge of 
such duties as may be requested of him by a majority vote of the board, 
but in no event shall a member’s per diem payments exceed fifteen hun- 
dred dollars ($1500.00) in any one year. 

Each member of the board shall give bond conditioned for the faith- 
ful performance of his duties in the sum of five thousand dollars 
($5000.00). 

The board may employ necessary assistants and appoint agents and 
instrumentalities but all expenditure under this act shall be paid from the 
receipts hereunder. 

The board shall have the power and it shall be its duty to desigmate 
an executive secretary who shall serve under the direction and at the 
pleasure of the board and who shall have charge of the administration of 
the board’s orders, rules, and regulations, and who shall also serve as 
financial officer of the board and who shall be authorized to accept or 
receive money paid or to be paid to the board, either as license fees or 
fines as provided by this act. Such person shall, before he enters upon 
the discharge of his duties, execute and file a bond, in such amount as 
may be fixed by the board, as may be provided by law for public officers. 

Meetings of the board shall be had at least every sixty (60) days at 
the call of the chairman or a majority of the board. The salary of the 
secretary is to be fixed by the board and the state board of examiners. 
The board shall so enforce the act that there shall be no discrimination 
against any dealer or consumer. 


History: En. Sec. 4, Ch. 204, L. 1939; 
amd. Sec. 1, Ch. 249, L. 1957; amd. Sec. 
2, Ch. 192, L. 1959, 
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Amendments Effective Date 


The 1957 amendment made numerous Section 2 of Ch. 249, Laws 1957 pro- 
changes and additions in this section. For vided the act should be in effect from and 
section prior to amendment see parent after its passage and approval. Approved 
volume. March 13, 1957. 

The 1959 amendment completely re- 
wrote this section relating to the composi- 
tion of the milk control board. 


27-405. General powers of the milk control board. (1) The board is 
hereby vested with the powers, and it shall be its duty to supervise, reg- 
ulate and control the fluid milk industry of the state of Montana, in- 
cluding the production, transportation, processing, storage, distribution 
and sale of milk in the state of Montana for consumption within the state, 
providing however, that nothing contained in this act shall be construed 
to abrogate or affect the status, force or operation of any provision of 
public health laws or the law under which the Montana livestock sanitary 
board is constituted together with the Montana livestock sanitary board 
regulations or county board of health regulations, or municipal ordi- 
nances for the promotion or protection of the public health, but the board 
shall have the power to cooperate with the state board of health, the 
Montana livestock sanitary board or any county or city board of health 
or the state department of agriculture and industry in enforcing the pro- 
visions of this act. 


(2) The board shall have the power to investigate all matters per- 
taining to the production, transportation, processing, storage, distribution 
and sale of milk in the state of Montana and to conduct hearings upon 
any subject pertinent to the administration of this act. The board shall 
have the power to subpoena milk dealers, their records, books and ac- 
counts, and any other person from whom information may be desired or 
deemed necessary to carry out the purposes and intent of this act, and 
may issue commissions to take depositions of witnesses who are sick or 
absent from the state or who cannot otherwise appear in person before 
the milk control board at its offices in the state capitol, provided at 
least ten (10) days notice is given to the proposed witness. 


(3) It shall be the duty of any sheriff of any county of the state, when 
requested to do so by the board, to execute any summons, citations or 
notice which the board may cause to be issued, for which such sheriff 
shall be authorized to charge the same fee against the funds provided 
for the milk control board as he might lawfully charge for the same 
service of such a document if issued from any district court of the state 
of Montana. Any person, other than a dealer who is cited for violation 
of the provisions of this act, or cited to show cause why his license should 
not be revoked, shall receive for his attendance before the milk control 
board or its duly designated agent the same compensation as is provided 
for a witness subpoenaed to appear before the district court, which shall be 
charged against the funds provided for the operation of the milk control 
board. 

(4) Any duly designated agent of the board may administer oath to 
witnesses, may call and give notice of price hearings when the board is 
not in session and may conduct hearings or investigations and any such 
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duly designated agent of the board may sign and issue subpoenas re- 
quiring witnesses to appear before him or the board, and in addition to 
the manner provided above for the execution of subpoenas, summons and 
citations issued by the milk control board to witnesses or dealers, the 
board, through its designated agent shall have the power to serve said 
subpoenas, summons or citations upon any person by sending a copy of 
such subpoena, summons or citation, through the United States mail, 
postage prepaid, which said mail shall be registered with return receipt 
attached and such service shall be complete when said registered mail 
shall be delivered to said person and such receipt returned to the board 
or its designated agent, signed by the person sought to be summoned, 
subpoenaed, or cited. Obedience to a subpoena, summons or citation, issued 
by the board or any person authorized and designated by the board to 
issue said subpoena, summons or citation, may be enforced by application 
to any judge of the district court of the county in which such subpoena, 
summons or citation was issued or to any judge of the district court of 
the county in which such person subpoenaed, summoned or cited resides 
and said court shall order compliance with said subpoena, summons or 
citation and upon the failure of the witness to attend, to testify, or to 
produce such books or papers or records as the board may have com- 
manded, such witness may be punished for contempt of court as for 
failure to obey a subpoena issued by or to testify in a case pending 
before said court. 

(5) The board may act as mediator or arbitrator to settle any con- 
troversy or issue pertaining to fluid milk among or between producers, 
distributors, producer-distributors and/or consumers. 

The operation and effect of any provision of this act, conferring a 
general power upon the milk control board, shall not impair or limit any 
specific power or powers granted to the milk control board by this act. 


History: En. Sec. 5, Ch. 204, L. 1939; (4), and substituted the end of that subdi- 
amd. Sec. 3, Ch. 192, L. 1959. vision relating to enforcement of compli- 
ance with a summons, citation, or 

Amendment subpoena, for the former provision, for 


The 1959 amendment in subd. (1) sub-- 


stituted “department of agriculture and 
industry” for “department of agriculture, 
labor and industries”; added all that part 
of subd. (2) beginning with the words 
“or who cannot otherwise appear’; in- 
serted the words “may call and give no- 


text of which see the parent volume. 


Transportation Costs 


Milk control board could give produc- 
ers the option to share in the cost of 
moving their milk to outside marketing 
areas. Heimbichner v. Montana Milk Con- 


tice of price hearings when the board is 
not in session” near the beginning of subd. 

27-406. Markets. Pursuant to the declaration of policy relating to 
milk set forth in section 27-401 of the Revised Codes of Montana of 1947, 
the milk control board is vested with the duty and authority to designate 
natural marketing areas which shall together embrace all the geographical 
area of the state and to prescribe and enforce minimum producer, whole- 
sale, and retail prices in such areas in the manner set forth in this act; 
provided, that at all times there shall not be less than five (5) natural 
marketing areas in the state. 

(a) Natural marketing areas shall be established forthwith through- 
out the state by the board; provided that before any proposed natural 
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marketing area is established the board, after notice of at least thirty (30) 
days, shall hold a hearing or hearings, at a place or places within the pro- 
posed area, at which producers and distributors doing business within 
said proposed natural marketing area, who are licensed by the Montana 
livestock sanitary board, and the consuming public may present evidence 
and testify; and in the event the hearing or hearings make it evident 
to a majority of the board that the establishment of such proposed natural 
marketing area is in the public interest, the board shall make findings and 
conclusions and proceed to establish such natural marketing area. 


(b) The board shall have the power, from time to time and at its 
discretion, to adjust and alter the boundaries of natural marketing areas 
after they have been established, if after a hearing upon notice of at least 
thirty (30) days to all interested parties its finds and orders such adjust- 
ment to be in the public interest. 


(c) All previously established marketing areas and all price schedules, 
rules and regulations issued and promulgated by any previously existing 
milk control board in this state at the time of passage of this act are in 
force and effect, are hereby declared to be and remain in force and 
effect until altered or rescinded in the manner provided by this act. 


(d) The board shall at all times maintain current information on 
quantities of surplus Grade A milk available in the various marketing areas 
throughout the state, and such information shall be available to all inter- 
ested parties on request. 


History: En. Sec. 6, Ch. 204, L. 1939; Amendment 
amd. Sec. 4, Ch. 192, L. 1959. The 1959 amendment completely re- 
wrote this section. For section prior to 
amendment see parent volume. 


27-407. Orders fixing minimum prices. Prior to the fixing of prices 
in any market the board shall conduct a public hearing and admit evi- 
dence under oath relative to the matters of its inquiry, at which hearing 
the consuming public shall be entitled to offer evidence and be heard 
the same as persons engaged in the milk industry. The board shall by 
means of such hearing or from facts within its own knowledge, investigate 
and determine what are reasonable costs and charges for producing, 
hauling, handling, processing, and/or other services performed in respect 
to milk and what prices for milk in the several localities and markets 
of the state, and under varying conditions, will best protect the milk 
industry in the state and insure a sufficient quantity of pure and whole- 
some milk to adults and minors in the state, and be most in the public 
interest. 

The board shall take into consideration the balance between produc- 
tion and consumption of milk, the costs of production and distribution, 
and prices in adjacent and neighboring areas and states, so that minimum 
prices which are fair and equitable to producers, distributors and con- 
sumers may result. 

The board shall, at least ten (10) days prior to the date set for any 
_ public hearing on minimum prices, cause notice to be given to the con- 
suming public and the milk industry of the specific factors which shall 
be taken into consideration in determining costs of production and dis- 
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tribution and of the actual dollars and cents costs of production and 
distribution which preliminary studies and investigations of auditors 
or accountants in its employment indicate will or should be shown at the 
hearing, so that all interested parties will have opportunity to be heard 
and to question or rebut such considerations as a matter of record. 


If the board at any time proposes to base all or any part of any 
official order fixing minimum prices upon facts within its own knowledge, 
as distinguished from evidence which may be presented to it at a public 
hearing by the consuming public or the milk industry, the board shall, 
at least ten (10) days prior to the date set for any public hearing on 
minimum prices, cause notice to be given to the consuming public and 
the milk industry of the specific facts within its own knowledge which 
it will consider, so that all interested parties will have opportunity to be 
heard and to question or rebut such facts as a matter of record. 


The board, after consideration of the. evidence produced at such 
hearing, shall make written findings and conclusions and shall fix by official 
order: , 

(a) The minimum prices to be paid by the milk dealers to producers 
and others for milk. Each order fixing minimum prices shall classify 
milk by forms, classes, grades or uses as the board may deem advisable 
and shall specify the minimum prices therefor. 


The milk produced in one natural marketing area and sold in another 
natural marketing area shall be paid for by a distributor or dealer in ac- 
cordance with the pricing order of the area where produced at the price 
therein specified of the class or use in which it is ultimately used or sold. 


No allowance for freight, other than freight for transportation of 
milk from the farm to plant, shall be charged to a producer by a dis- 
tributor or dealer unless it is found and ordered by the board, after notice 
and hearing in the manner hereinbefore specified, that such an additional 
freight allowance is necessary to permit the movement of milk in the 
public interest. 

All milk purchased within a natural marketing area by a distributor 
shall be purchased on a uniform basis of either butterfat or hundred- 
weight. The basis to be used shall be established by the board after 
the producers and the distributors of the area have been consulted. 


(b) The minimum wholesale prices to be charged for milk in its 
various forms, classes, grades, and uses when sold by distributors or pro- 
ducer-distributors to retail stores, restaurants, boarding houses, fraternities, 
sororities, confectioneries, public and private schools, including colleges 
and universities, and both public and private institutions and instrumentali- 
ties of all types and description. 


(c) The minimum retail prices to be charged for milk in its various 
forms, classes, grades and uses when sold by distributors, producer- 
distributors, and retail stores to consumers. 

A minimum producer, wholesale or retail price to be charged for 
milk shall not be fixed higher than is necessary to cover the costs of 
ordinarily efficient and economical milk dealers, including a reasonable 
return upon necessary investment. 
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The board may, upon its own motion, or upon application in writing 
from any market, or from any party at interest, alter, revise or amend 
any official order theretofore made by the board provided that before 
making, revising, or amending any order fixing prices to be charged or 
paid for milk in any of its forms, classes, grades or uses, the board shall 
hold a public hearing on such matter in the same manner provided herein 


for the original fixing of prices. 


History: En. Sec. 7, Ch. 204, L. 1939, 
amd. Sec. 5, Ch. 192, L. 1959. 


Amendment 


The 1959 amendment made numerous 
changes and rewrote this section. For 
section prior to amendment see parent 
volume. 


27-408. 

Application of Section 

License fee exacted by this section and 
section 27-409 applies to milk which is 
ultimately sold by a distributor outside 
an established market area. Heimbichner 
v. Montana Milk Control Board, — M —, 
jocek 2d 922,924. 


27-409. Licenses — milk control 


Retail Price 


Where retail price charged for some of 
the milk is more than twice the price 
paid by the distributor to the producer 
there is a violation of the statute. Heim- 
bichner v. Montana Milk Control Board, 
— M —, 332 P 2d 922, 923. 


Licenses to producers, producer-distributors, and distributors. 


Collection of License Fees 


Board may collect license fees based on 
the whole volume of milk sold by pro- 
ducer whether within a certain market- 
ing area or anywhere else within the state 
of Montana. Heimbichner v. Montana 
Milk Control Board, — M —, 332 P 2d 
922. 925) 
fund. 


No producer, producer-dis- 


tributor, or distributor shall engage in the business of producing or selling 
milk subject to this act in this state without first having obtained a 
license from the Montana livestock sanitary board and without being 
licensed under this act by the milk control board. The annual fee for 
such license from the milk control board shall be two dollars ($2.00), 
shall be due and payable on or before the first day of July, commencing 
in the year 1959 and shall be deposited by said board to the credit of the 
general fund. 

In addition to said annual license fee, the board shall, in each year, 
on or before the first day of April, for the purpose of securing funds to 
administer and enforce this act, levy an assessment upon producers, 
producer-distributors, and distributors as follows: 

(a) A fee of not more than five cents (5¢) per hundred weight on 
the total volume of all milk subject to this act produced and sold by a 
producer-distributor. 

(b) <A fee of not more than two and one-half cents (2%4¢) per hun- 
dred weight on the total volume of all milk subject to this act sold byaa, 
producer. I 

(c) A fee of not more than two and one-half cents (24%¢) per Chandra 
weight on the total volume of all milk subject to this act sold by a dis- 
tributor, excepting that which is sold to another distributor. 

Said assessment upon producer-distributors, producers, and distributors 
shall be paid quarterly on or before the fifteenth (15th) day of July, 
October, January and April of each year, commencing in July of 1959, 
and the amount of such assessment shall be computed by applying the 
fee designated by the board to the volume of milk sold in the calendar 
quarter immediately preceding. 
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Failure of any producer, producer-distributor, or distributor to pay 
said assessment when due shall constitute violation of this act and his 
license under this act shall thereupon automatically terminate and be null 
and void and of no effect. Reinstatement of a license so terminated shall 
be effected by payment of a delinquency fee equal to thirty per cent (30%) 
of the assessment which was due. 

All assessments hereinbefore required to be paid shall be deposited 
by the milk control board in a special fund which is hereby created and 
is designated the state milk control fund; and all costs of administering 
this act, including the salaries of employees and assistants, per diem and 
expenses of board members, and all other disbursements necessary to 
carry out the purpose of this act, shall be paid out of said state milk 
control fund. 

The rates of assessment above provided are maximum rates, and the 
board may, if it finds the costs of administering and enforcing this act 
can be derived from lower rates, fix the rates at a less amount on or 
before the first day of April in any year. 

History: En. Sec. 9, Ch. 204, L. 1939; an established market area. Heimbichner 


amd. Sec. 6, Ch. 192, L. 1959. v. Montana Milk Control Board, — M —, 
332 P 2d 922, 924. 
Amendment 
The 1959 amendment completely re- Collection of License Fees 
wrote this section. For section prior to Board may collect fees based on the 
amendment see parent volume. whole volume of milk sold by producer 
eae : whether within a certain marketing area 
Application of Section or anywhere else within the state of Mon- 


License fee exacted by this section and tana. Heimbichner v. Montana Milk Con- 
section 27-408 applies to milk which is trol Board, — M —, 332 P 2d 922, 925. 
ultimately sold by a distributor outside 


27-410. Application for licenses. An applicant for license to operate 
as a producer, producer-distributor, or distributor shall file a signed appli- 
cation upon a blank prepared under authority of the board, and an appli- 
cant shall state such facts concerning his circumstances and the nature 
of the business to be conducted as in the opinion of the board are nec- 
essary for the administration of this act. Such application shall certify 
the applicant to be the holder of all licenses required by the Montana 
livestock sanitary board for the conduct of his business and such applica- 
tion shall be accompanied by the license fee required to be paid. 


History: En. Sec. 10, Ch. 204, L. 1939; paragraph and the entire second para- 
amd. Sec. 7, Ch. 192, L. 1959. graph, for text of which see parent vol- 


ume. 
Amendment 


The 1959 amendment deleted the former 
third and fourth sentences of the first 


27-412. Repealed. 


Repeal payment of license fee, was repealed by 
This section (Sec. 12;'Ch. 204, 07 1939),. “Sec: 14) ‘Ch. 192, Baws “1959.6 effective 
relating to the penalty for delinquency in March 9, 1959. 


27-414. Rules of fair trade practices. In addition to the general and 
special powers heretofore set forth, the board shall have the power to 
make and formulate reasonable rules and regulations governing fair 
trade practices as they pertain to the transaction of business among li- 
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censees under this act and among licensees and the general public. Such 
reasonable rules and regulations governing fair trade practices shall 
contain, but shall not be limited to, provisions regarding the following 
methods of doing business which are hereby declared unfair, unlawful, 
and not in the public interest: 

(a) The payment, allowance, or acceptance of secret rebates, secret 
refunds, or unearned discounts by any person, whether in the form of 
money or otherwise. 

(b) The giving of any milk, cream, dairy products, services, or ar- 
ticles of any kind, except to bona fide charities, for the purpose of se- 
curing or retaining the fluid milk or fluid cream business of any customer. 


(c) The extension to certain customers of special prices or services 
~ not available to all customers who purchase milk of like quantity under 
like terms and conditions. 

(d) The purchasing, processing, bottling, packaging, transporting, 
delivering or otherwise handling in any marketing area of any milk which 
is to be or is sold or otherwise disposed of at less than the minimum 
wholesale and minimum retail prices established by the board pursuant 
to this act. 

(e) The payment of a less price than the applicable producer price 
established by the board pursuant to this act by a distributor to any 
producer for milk which is distributed to any person, including agencies 
of the federal, state or local government. 

History: En. Sec. 14, Ch. 204, L. 1939; Amendment 
amd. Sec. 8, Ch. 192, L. 1959. The 1959 amendment substituted “and 
among licensees and the general public” 
for “within that market’ and added every- 
thing thereafter in this section. 

27-416. Reports of dealers—accounting system—records. The board 
shall have the power to require all persons holding licenses under it to 
file with the board such reports at such reasonable or regular time as the 
board may require, showing such person’s production, sale, or distribution 
of milk, and any information deemed by the board necessary which per- 
tains to the production, sale or distribution of such milk, either under 
oath or otherwise, as the board may direct, and failure or refusal to file 
such reports when directed to do so by the board or its duly designated 
agent shall constitute grounds for the revocation of such person’s license 
and shall constitute a violation for which such person may be fined as 
hereinafter provided, one or both, at the discretion of the board. 

The board shall adopt a uniform system of accounting to be used by 
the distributor to account for the usage of all milk received by the 
distributor. 

Every distributor and producer-distributor shall keep the following 
records: 

(a) <A record of all milk, cream or dairy products received, detailed as 
to location, names and addresses of suppliers, prices paid, and deductions 
oer charges made, and the use to which such milk or cream was put. 

(b) <A record of the quantity of each kind of milk or dairy product 
manufactured and the quantity and price of milk or dairy products sold. 
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(c) A full and complete record ot all milk, cream or dairy products 
sold, classified as to kind and grade, showing where sold, and the amount 
received therefor. 

(d) A record of the wastage or loss of milk or dairy products. 

(e) A record of the items of handling expense. 

(f{) A record of all refrigeration facilities rented or sold for stor- 
age purposes to any person, showing types and sizes of the same, the 
location of said facilities, and the original, or duplicate original, of all 
agreements covering rental charges therefor. 

(g) A record of all conditional sales of equipment or other property, 
the location of said property, and the original, or duplicate original, of 
all conditional sales contracts pertaining thereto. 

(h) <A record of all moneys loaned to wholesale customers, the terms 
and conditions of said loans, and the original evidence of the indebtedness 
based on said loans. 

(i) Such other records as the board may deem necessary for the 
proper enforcement of the act. 


History: En. Sec. 16, Ch. 204, L. 1939; Amendment 
amd. Sec. 9, Ch. 192, L. 1959. The 1959 amendment added everything 
after the first paragraph in this section. 


27-419. Repealed. 


Repeal repealed by Sec. 14, Ch. 192, Laws 1959, 
This section (Sec. 19, Ch. 204, L. 1939), effective March 9, 1959. 
relating to cooperative corporations, was 


27-423. Constructions, exceptions and limitations. 


Collection of License Fees marketing area or anywhere else within 
Milk control board may collect license the state of Montana. Heimbichner v. 
fees based on whole volume of milk sold Montana Milk Control Board, — M —, 


by producer whether within a certain 332 P 2d 922, 925. 


27-426. Bonds required of distributors—amounts—forms and condi- 
tions. Every distributor before purchasing any milk from a producer 
shall execute and deliver to the milk control board a surety bond in the 
minimum sum of one thousand dollars ($1000.00), executed by the ap- 
plicant as principal and by a surety company qualified and authorized to 
do business in this state as surety. Said bond shall be upon a form ap- 
proved by the board, and shall be conditioned upon the payment in the 
manner required by this act, of all amounts due to producers for milk 
purchased by such licensee or applicant during the license year. Said 
bond shall be to the state in favor of every producer of milk. In case of 
failure by a distributor to pay any producer or producers for milk in the 
manner required by this act, the board shall proceed forthwith to ascer- 
tain the names and addresses of all producer-creditors of such distributor, 
together with the amounts due and owing to them and each of them by 
such distributor, and shall request all such producer-creditors to file a 
verified statement of their respective claims with the board. Thereupon 
the board shall bring an action on the bond on behalf of said producer- 
creditors. Upon any action being commenced upon said bond, the board 
may require the filing of a new bond; and immediately upon a recovery 
in any action upon such bond, such distributor shall file a new bond; and 
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upon failure to file same within ten (10) days in either case, such failure 
shall constitute grounds for the revocation or suspension of the license 
of such distributor. In the event that recovery upon the bond is not 
sufficient to pay all of the claims as finally determined and adjudged by 
the court, any such amount recovered shall be divided pro rata among 
said producer-creditors. 

The minimum bond of one thousand dollars ($1000.00) shall be required 
of distributors purchasing an average daily quantity of milk of less than 
one hundred gallons; distributors purchasing an average daily quantity of 
one hundred gallons and less than two hundred gallons during any calendar 
month during a license year shall post a bond in the amount of two thou- 
sand dollars ($2000.00) ; distributors purchasing an average daily quantity 
of two hundred gallons and less than three hundred gallons during any 
calendar month during a license year shall post a bond in the amount of 
three thousand dollars ($3000.00); distributors purchasing an average 
daily quantity of three hundred gallons or more during any calendar month 
during a license year shall post a bond in the sum of five thousand dollars 
($5000.00). 

In the event that any distributor so increases his purchases of milk 
during the license year that said purchases exceed the amount for which 
said distributor is bonded, said distributor shall forthwith post such addi- 
tional bond or bonds as may be required to comply with the provisions of 
this section. 


Failure of any distributor who purchases milk from producers to execute 
and deliver the bond as herein provided and required shall constitute a 
violation of this act; failure of any such distributor to post such additional 
bond or bonds as may be required to comply with the provisions of this 
act shall likewise constitute a violation of this act. 

History: En. Sec. 10, Ch. 192, L. 1959. 


27-427. Local advisory boards. Whenever a public hearing is sched- 
uled by the milk control board in any marketing area for the purpose of 
fixing prices, the board shall, at least ten (10) days prior to the date set 
for such hearing, appoint a local advisory board, the function of which 
shall be to assist and advise the milk control board in matters pertaining 
to the production and marketing of milk in said marketing area. The local 
advisory board shall consist of two producers and two distributors, who 
are respectively actively engaged in milk production and distribution in 
the area. Such local advisory board shall meet with the milk control board 
at the call of the milk control board before, during, or after such public 
hearing to fix prices; and a verbatim transcript of all matters and things 
discussed by the milk control board with such local advisory board at all 
such conferences or meetings shall be prepared and shall be considered a 
part of the record of the hearing. The members of such local advisory 
board shall serve without pay, but in case conferences or meetings with 
the milk control board are held outside of the marketing area in which 
they produce or distribute milk they shall be entitled to receive actual and 
necessary expenses incurred in attending such meetings or conferences. 
In no event shall there be more than three meetings or conferences between 
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the milk control board and such local advisory board; and in all events 
such local advisory board shall cease to exist when the milk control board 
promulgates its decision or order fixing prices following the public hearing 
heretofore mentioned. 

History: En. Sec. 11, Ch. 192, L. 1959. 


27-428. Judicial review of orders. Any person or persons, jointly or 
severally, aggrieved by any decision or order of the milk control board may 
present to a court of record a petition, duly verified, setting forth that such 
decision or order is illegal, in whole or in part, specifying the grounds of 
the illegality. Such petition shall be presented to the court within twenty 
(20) days after the filing and posting of the decision or order in the office 
of the board as required by section 27-413 of the Revised Codes of Montana 
of 1947, 

Upon the presentation of such petition, the court may allow a writ of 
certiorari directed to the board to review such decision or order of the 
board and shall prescribe therein the time within which a return thereto 
must be made to the court and served upon the relator’s attorney, which 
shall not be less than ten (10) days and may be extended by the court. 
The writ shall command the board to certify fully to the court, at a 
specified time and place, a transcript of the record and proceedings, describ- 
ing or referring to them with convenient certainty; that the same may 
be reviewed by the court, and may command the board to desist from 
further proceedings in the matter to be reviewed. 


The board shall not be required to return the original papers acted 
upon by it, but it shall be sufficient for the board to return certified or 
sworn copies thereof, or of such portions thereof, as may be called for by 
such writ. 

If, upon the hearing, it shall appear to the court that testimony is 
necessary for the proper disposition of the matter, it may take evidence 
or appoint a referee to take such evidence as it may direct and report the 
same to the court with his findings of fact and conclusions of law, which 
shall constitute a part of the proceedings upon which the determination 
of the court shall be made. 


When any such writ is granted, the cause shall have precedence upon 
the calendar of the court, and judgment and decree shall be entered therein 
as expeditiously as possible. The court shall affirm, modify, or reverse 
the decision or order of the board in accordance with law. 

History: En. Sec. 12, Ch. 192, L. 1959. 


27-429. Service of process upon board. When any petition or com- 
plaint is filed in any court naming the milk control board as a party, process 
may be served upon said board by delivering to, and leaving with, the 
executive secretary of said board, at his office, at the state capitol, a true 
copy of the summons, writ, or order, as the case may be, and a true copy 
of the complaint, petition, or application upon which such summons, writ, 
or order was based. In case of the absence of the executive secretary from 
his office, the assistants, clerks, auditors, accountants, or other personnel 
in his said office shall accept and receipt for such service. 
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History: En. Sec. 13, Ch. 192, L. 1959. 


Repealing Clauses 

Section 14 of Ch. 192, Laws 1959 read 
“Section 27-412 and section 27-419 of the 
_ Revised Codes of Montana of 1947, shall 
be, and the same are, hereby repealed.” 

Section 16 of Ch. 192, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Separability Clause 
Section 15 of Ch. 192, Laws 1959 read 
“If any section, subdivision, sentence or 


MILK INDUSTRY 27-429 


word of this act shall be determined by 
a court of competent jurisdiction to be 
unconstitutional or inoperative, such de- 
termination shall not affect the remaining 
portions of this act.” 


Effective Date 
Section 17 of Ch. 192, Laws 1959 pro- 
vided the act should be in effect from 


and after its passage and approval. Ap- 
proved March 9, 1959, 
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NEW LAWS IN VOLUME 3 


For index see pocket supplement to Replacement Volume 9 


ENACTED IN 1955 


Casualty insurance covering state, insurer to waive defense of sovereign immunity, 
40-1204. 

Controlled access highways, 32-2001 to 32-2010. 

Cost of maintaining voluntary applicants to state hospital, 38-410 to 38-412. 

Emergency war and veterans’ housing facilities, 35-408 to 35-414. 

Highway patrol retirement system, 31-228 to 31-230. 

Highways not entirely within state as state highways, 32-1623, 32-1624. 

Motor vehicles as collectors’ items, registration, 53-106.1. 

Reconstruction of bridges, 32-713 to 32-716. 

Special mobile equipment, fee, 53-639 to 53-643. 

Special permits for vehicles engaged in single movement on highways, 53-119.1, 53- 
119.2. 

Study of effect of weights on highways, 32-1622. 

Three-unit combination truck-trailer, fees in lieu of those provided in 53-615, 53-615.1. 

Uniform act regulating traffic on highways, 32-2101 to 32-21-160. 


ENACTED IN 1957 


Amateur radio operator—special automobile license plates, 53-106.2 to 53-106.6. 
Blinker-red lights on firemen’s cars, 32-21-141.1, 32-21-141.2. 

Highways, relocation of utility facilities, 32-1625. 

Housing Authorities Law, new provision, 35-103.1, 35-125.1, 35-125.2. 

Itemized statement of payroll deductions, 41-117 

Legislative council, 43-709 to 43-715. 

Oil and gas well liens, 45-1003 to 45-1012. . 

Traffic on Highway Act, new provisions, 32-21-112.1, 32-21-112.2. 


ENACTED IN 1959 


Commercial tow car requirements, 32-21-161, 32-21-162. 

Consumer Loan Act, 47-201 to 47-228. 

Forest debris disposal, 28-404 to 28-412. 

Labor union regulation, 41-1801 to 41-1805. 

Legislative proceedings, dissemination, 43-901 to 43-904. 

Livestock sanitary board diagnostic laboratory, 46-201, note. 

Lobbyists, regulation, 43-801 to 43-808. 

Marriage, declaration of, drafting and penalty for violations, 48-130.1, 48-130.2. 

Mines and mining, roofing and ribs in coal mines, 50-474, 50-475. 

Prohibition against commercial enterprises on rights-of-way of controlled access facili- 
ties, 32-2009.1. 

Radar—use by police, 32-2150.1 to 32-2150.3. 

Reciprocity requirements for foreign insurers, 40-1334 to 40-1336. 

Regulation of vehicles—policy of state, 32-2124.1, 32-2124.2. 

Tax levy for public ferries, 32-1518. 

Unlawful operation of vehicle by child under 18, 32-21-163 to 32-21-165. 


AMENDMENTS IN VOLUME 3 


Animals running at large, 46-1717. 

Apprenticeship council, 41-1201, 41-1202. 

Bridges, 32-713, 32-714, 32-716. 

Butchers and meat peddlers, 46-504. 
Commissioner of labor and industry, 41-1603. 
County livestock protective committees, 46-2704. 
Crop lien, 45-1402. iy 

Emergency war and veterans’ facilities, 35-414. 
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AMENDMENTS IN VOLUME 3 (Continued) 


Estray livestock, 46-1005, 46-1008. 

Forest conservation, 28-119. 

Forests and forestry, 28-101, 28-103 to 28-105, 28-109 to 28-111. 

Grass conservation, 46-2303, 46-2305, 46-2320, 46-2326. 

Highway patrol, 31-104 to 31-106, 31-117, 31-125 to 31-127, 31-145, 31-146, 31-149, 31-155. 

Highway patrol retirement system, 31-201, 31-203, 31-206, 31-208 to 31-210, 31-212, 
31-215 to 31-219, 31-223. 

Highways, 

Commission, 32-1603, 32-1608, 32-1616. 
Controlled access, 32-2002 to 32-2004. 
Dumping debris, etc., 32-1014. 
General highway law, 32-103. 
Supervision, 32-302, 32-314. 

Home for senile men and women, 38-1106, 38-1108. 

Hours of labor, 41-1121. 

Housing Authorities Law, 35-103, 35-104, 35-109, 35-123, 35-125. 

Inebriates, 38-707, 38-708. 

Insane and feeble minded persons, 38-111, 38-208.2, 38-208.3, 38-209, 38-211, 38-214, 
38-502 to 38-507. 

Inspection of livestock, 46-801, 46-802, 46-804, 46-806. 

Insurance companies, 40-1302. 

Insurance, rating bureaus, 40-2413. 

Labor on public works, 41-701. 

Legislature, per diem and mileage, 43-310, 43-311. 

Livestock, herd districts, 46-1501. 

Marks and brands, 46-609. 

Marriage, 48-130, 48-134. 

Mines and mining, 50-501. 

Motor vehicles, 

Accident reports, 32-1201, 32-1202, 32-1206 to 32-1211, 32-1213. 

Additional fees or taxes, 53-615, 53-615.1, 53-616, 53-618, 53-619, 53-623 to 53-625, 
53-628. 

Amateur radio operators, special license plate, 53-106.2 to 53-106.6. 

Owner’s responsibility, 53-419, 53-422, 53-423, 53-434. 

Registration, 53-101, 53-106, 53-107, 53-108, 53-114, 53-116, 53-118, 53-120 to 
53-122, 53-129. 

Sales tax, 53-617. 

Oil and gas well liens, 45-1001 to 45-1003. 

Predatory animal control, 46-2102, 46-2104. 

Protection of forest and range resources, 28-603. 

Slashing and debris, 28-402. 

Speed and traffic regulations, 32-1123, 32-1127. 

State law library, 44-409. 

State training school and hospital, 38-801, 38-809, 38-812. 

Traffic Highway Act, 32-2105, 32-2114, 32-2128, 32-2130, 32-2131, 32-2133, 32-2134, 
32-2139, 32-2142, 32-2143, 32-2145, 32-2148, 32-2157, 32-2168, 32-2172, 32-2175, 32-21-117, 
32-21-122, 32-21-131 to 32-21-133, 32-21-143, 32-21-147, 32-21-151. 

Uniform Drug Act, 54-101, 54-103, 54-104, 54-106, 54-109, 54-119, 54-124, 54-125. 

Vocational rehabilitation, 41-801, 41-805, 41-806. 
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TITLE 28—FORESTS AND FORESTRY 
Chapter 1. State board of forestry—forest conservation and fire protection, 28-101, 
28-103 to 28-105, 28-109 to 28-111, 28-119. 
4. Disposal of slashings and forest debris, 28-402, 28-404 to 28-412, 


6. Protection and conservation of forest and farm resources by county com- 
missioners, 28-603. 


CHAPTER 1—STATE BOARD OF FORESTRY—FOREST CONSERVATION 
AND FIRE PROTECTION 


Section 28-101. State board of forestry created—membership. 

28-103. Definitions, as used in this chapter. 

28-104. Responsibility of actual owner of land or timber—scope of act. 
28-105. Powers of board. 

28-109. Duty of owner of classified forest land. 

28-110. What constitutes compliance. 

28-111. Determination of cost of fire protection—certification—tax levy. 
28-119. Sawdust piles—restriction. 


28-101. State board of forestry created—membership. For the pur- 
pose of protection and conservation of forest resources, forest range and 
water, of regulation of stream flow, and of prevention of soil erosion, 
and for the further purpose of more adequately promoting and facilitating 
the cooperation, financial and otherwise, between the state of Montana 
and all of the public and private agencies with which it is now or later 
may be associated in such work, there is hereby created the Montana 
state board of forestry, hereinafter designated as the board. The board 
shall consist of the governor of the state of Montana, who shall be ex 
officio chairman of the board, and seven additional members who shall 
be appointed by the governor as follows: 


(1) One member of the state water conservation board of Montana, 
upon the recommendation of this board. 


(2) One elector of the state of Montana upon the joint recom- 
mendation of the Blackfoot forest protective association and the northern 
Montana forestry association or their successors. 


(3) One elector of the state of Montana upon the joint recommenda- 
tion of the Montana stock growers’ association and the Montana wool 
growers’ association or their successors. 


(4) One elector of the state of Montana who shall be a representative 
farm woodland owner, owning not less than forty (40) acres and not 
more than four hundred (400) acres of forest land classified as such by 
the board. This member shall be appointed by the governor from indi- 
vidual recommendations to be submitted by the three farmers’ organiza- 
tions—the Montana state grange, the Montana farm bureau federation 
and the Montana farmers’ union or their successors. 
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(5) One elector of the state of Montana upon the recommendation of 
the Montana lumber manufacturers’ association or its successors. 

(6) One elector of the state of Montana who shall be a member of 
the faculty of the Montana school of forestry upon the recommendation 
of the president of the Montana state university. 

(7) One elector of the state of Montana on the recommendation of 
the regional forester, region one, U. 5S. forest service. 

The members appointed shall serve for a term of four (4) years, or 
during their continuance in office, as the case may be. In the event of 
death, resignation or disqualification of any member of the board, his suc- 
cessor shall be appointed in the same manner that he was appointed, and 
shall serve for the remainder of his term. The board shall hold two (2) 
regular meetings each year at the times and places designated by it. The 
dates of such regular meetings shall be shown in the permanent minute 
book of the board and notice of the date, time and place of each meeting 
shall be given in the manner prescribed by the board. The governor as 
ex officio chairman shall designate a member of the board to serve as 
acting-chairman of the board for such meetings as he personally is unable 
to attend. The state forester of Montana shall serve as secretary of the 
said board, and the board may contribute to his salary as indicated 
by section 81-1403. No compensation shall be paid to any member of 
the said board by the state of Montana for any services rendered or 
work done, except that members of the board attending authorized 
regular or special meetings for transacting official business will be allowed 
actual expenses in attendance at such meetings. Special meetings may 
be called in the manner prescribed by the board. 


History: En. Sec. 1, Ch. 128, L. 1939; 
amd. Sec. 1, Ch. 141, L. 1941; amd. Sec. 1, 
Ch. 169, L. 1959. 


Amendment 


The 1959 amendment, in the sixth sen- 
tence of the final paragraph, substituted 
“and the board may contribute to his sal- 
ary as indicated by section 81-1403” for 


“without compensation for such services 
or for any work done for the board, other 
than his regular compensation as state 
forester of Montana.” 


Repealing Clause 

Section 2 of Ch. 169, Laws 1959 re- 
pealed all acts or parts of acts in conflict 
therewith. 


28-103. Definitions, as used in this chapter. Forest land, for fire 
protection purposes, is defined as any land which has enough timber, 
standing or down; slash or brush, to constitute in the judgment of the 
board a fire menace to life or property, provided, that grassland and 
agricultural areas are included when such areas are intermingled with 
or contiguous to areas of forest land. 

Forest fire is defined as a fire burning uncontrolled on forest lands. 

Organized forest fire protection district is defined as a definite forest 
land area, the boundaries of which are fixed, and wherein, forest fire pro- 
tection is provided through the medium of an agency recognized by the 
board. 

Recognized agency is defined as an agency representing owners of 
forest lands in an organized forest fire protection district, organized for 
the purpose of providing forest fire protection in such district and rec- 
ognized by the board as giving adequate fire protection to such forest 
lands in accordance with rules and regulations prescribed by the board. 
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Any public agency administering and protecting forest lands may also be 
recognized by the board as such an agency. 


Forest fire season is defined as the period of each year beginning on 
May first and ending on September thirtieth, inclusive; provided, how- 
ever, that in the event of excessive or great fire danger, this period may 
be expanded when in the judgment of the state forester dangerous fire 
conditions exist. When so expanded, the state forester shall give public 


notice. 


‘Forest fire protection is defined as the work of prevention, detection 


and suppression of forest fires. 


Protection zone is a broad area within which the forest fire protec- 


tion costs are approximately the same. 


Protection zones will be des- 


ignated by the state forester, with the approval of the board. 


Owner is defined as the person, firm, association or corporation hav- 
ing the actual, beneficial ownership of forest land, or timber, other 
than an easement, right-of-way, or mineral reservation. 


History: En. Sec. 3, Ch. 128, L. 1939; 
amd. Sec. 1, Ch. 216, L. 1955; amd. Sec. 1, 
Ch. 93, L. 1959. 


Amendments 


The 1955 amendment deleted from the 
beginning of this section an introductory 
statement which read “The following 
words and phrases used in this act are 
hereby defined:” and in the paragraph 
defining ‘Forest fire season” increased 
the period of time the board may expand 
for the fire season from 30 to 60 extra 
days. 

The 1959 amendment added the defini- 
tions of forest land, forest fire and protec- 
tion zone; deleted a definition of fire dis- 
trict which read “fire district is defined as 
a subdivision of an organized forest pro- 
tection district, or a forest area outside the 
boundaries of an organized forest protec- 
tion district, but adjacent thereto and 
which can be made a part thereof”; in the 
definition of organized forest fire protec- 
tion district, the amendment inserted the 
words “forest fire protection is provided” 
and deleted from the end of that definition 


28-104. 
act. iia) 


the words “the forest landowners, whether 
state, county, municipal or private, pay 
the actual cost of fire protection and fire 
suppression on a pro-rata basis for acreage 
owned within the district”; in the defini- 
tion of recognized agency the amendment 
substituted “agency representing” for “an 
association,” inserted the words “fire” each 
time they appear after the word “forest” 
and deleted a phrase “and fire suppression 
in such district and financed by the own- 
ers in said district,” which appeared after 
the words “forest fire protection in such 
district”; in the definition of forest fire 
season the amendment substituted that 
portion of the definition beginning with 
the words “this period may” for the words 
“the board may expand the said season 
within any district, or in any part thereof, 
for not more than sixty (60) extra days, 
and when so expanded the board shall 
give such public notice thereof as it may 
deem necessary” and in the definition of 
forest fire protection the amendment sub- 
stituted “forest fires” for “fire in forest 
material or on forest land.” 


Responsibility of actual owner of land or timber—scope of 
In any instance where the owner as herein defined does not 


appear upon the public records as the holder of the legal title to such 
land or timber, he is nevertheless primarily responsible for the per- 
formance of the acts and duties imposed upon him by this act. Where 
the owner of the timber is not the owner of the land, the primary re- 
sponsibility for the performance of the acts and duties imposed by this 
act shall be upon the owner of the timber. 

(b) Sections 28-101 to 28-129 shall apply to all forest lands within 
the state of Montana which shall be officially classified by the board 
as forest lands according to the definition of forest land in section 
28-103 hereof. ! 


3 


28-105 FORESTS AND FORESTRY 


History: En. Sec. 4, Ch. 128, L. 1939; ‘much of former subd. (b) besides making 
amd. Sec. 3, Ch. 141, L. 1941; amd. Sec. 1, some changes in that subdivision. For 
Ch. 94, L. 1959. . section prior to amendment see parent 
volume. 

Amendment 


The 1959 amendment deleted a former 
second sentence of subd. (a) and deleted 


28-105. Powers of board. To effectuate, accomplish and maintain 
the purposes of this act, the board is hereby authorized and empowered: 


(a) To classify the forest land areas of the state for which conser- 
vation and fire protection measures are reasonably required, and to change 
or modify such classification from time to time as in its judgment shall 
be proper. 

(b) To create organized forest fire protection districts. 

(c) To provide through the state forester for forest fire protection 
of any forest lands by the state forester’s organization, or by contract or 
any other feasible means, in cooperation with any federal, state or other 
recognized agency or agencies. 

(d) To make and enforce reasonable rules and regulations for the 
purpose of enforcing and accomplishing the provisions and purposes of 
this act; provided, however, such rules and regulations shall not conflict 
with the powers of the state board of land commissioners. 

(e) To cooperate with the government of the United States and 
any of its bureaus, services and agencies in accordance with federal stat- 
utes and regulations thereunder. 


History: En. Sec. 5, Ch. 128, L. 1939; Amendment 
amd. Sec. 1, Ch. 90, L. 1959. The 1959 amendment made numerous 
q changes in this section. For section prior 


to amendment see parent volume. 


28-109. Duty of owner of classified forest land. Every owner of forest 
land classified as such by the board is hereby required to furnish protec- 
tion against the starting or existence, and to suppress the spread, of fire 
on such land during the full period of each forest fire season defined by 
this act. Such protection and suppression shall be in conformity with 
reasonable rules and standards for adequate fire protection to be pre- 
scribed by the board. If such owner does not provide for such protec- 
tion and suppression, said board may provide the same, at a cost to 
the landowner of not more than ten cents (10¢) per acre per year for 
Class I land and not more than three cents: (3¢) sper:acre per year for 
Class II land and in the event thereof, the owner of such land shall pay 
to the county treasurer of the county in which such land is situated, 
the charge for the same approved by the board, in accordance with the 
provisions of this act. No other charges shall be assessed those land- 
owners participating, except in cases of proven negligence on the part 
of the landowner or his agent. 


The forest land of Montana shall be classified for protection and as- 
sessment purposes as follows: 

(a) Class I Land. Shall include all forest land primarily suitable 
for production of timber, forest land primarily suitable for joint use for 
timber production and the grazing of livestock as a permanent or semi- 
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permanent joint use or as a temporary joint use during the interim be- 


tween logging and reforestation. 


(b) Class II Land. Shall include all lands primarily suitable for 
grazing or other agricultural purposes, which are intermingled with or 
contiguous to the land described in subsection a., above. 


History: En. Sec. 9, Ch. 128, L. 1939; 
amd. Sec. 2, Ch. 141, L. 1941; amd. Sec. 
1, Ch. 188, L. 1955; amd. Sec. 1, Ch. 91, 
L. 1959. 


Amendments 


The 1955 amendment substituted “eight 
(8¢) cents” for “five cents (5¢).” 

The 1959 amendment, in the third 
sentence, substituted “cost to the land- 
owner of not more than ten cents (10¢) 
per acre per year for Class I land and 
not more than three cents (3¢) per acre 
pereyear ior Class*171 land “for” cost“ of 
not less than one cent (1¢) or more than 
eight cents (8¢) per acre per annum”; 
added the third sentence to that section 
and all of the remainder of the section and 
deleted two provisos from the section 


of not more than 160 acres of forest land 
was deemed protected if more than % of 
it was within a radius of 1 mile of perma- 
nent habitation occupied during the fire 
season by the owner or someone under 
the owners direction, and providing fur- 
ther however, that if fire started, existed, 
or spread on such subdivision without im- 
mediate and reasonable measures for sup- 
pression it was to be prima facie evidence 
that protection was not being furnished 
and that upon such happening the board 
was to provide protection. 


Effective Date 
Section 2 of Ch. 188, Laws 1955 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 4, 1955. 


which provided that any legal subdivision 


28-110. What constitutes compliance. Every owner of Class I and 
Class II forest lands within an organized forest protection district, while 
a member of, or while participating in a recognized agency for forest 
protection shall be deemed to have fully complied with the require- 
ments of section 28-109. 


In establishing boundaries of organized forest fire protection districts 
covering forest lands described in section 28-109, a and b, the board may 
for the purpose of administrative convenience designate roads, pipelines, 
streams, or other recognizable landmarks as boundaries. 


History: En. Sec. 10, Ch. 128, L. 1939; 
amd. Sec. 1, Ch. 92, L. 1959. 


Amendment 

The 1959 amendment inserted the 
words “Class I and Class II” in the first 
paragraph and added the second para- 
graph. 

28-111. Determination of cost of fire protection — certification — tax 
levy. The state forester will prepare a fire protection plan, for the ap- 
proval of the board in which the fire protection costs for each classifi- 
cation within each protection zone is determined. The board will estab- 
lish the portion of the planned fire protection costs to be borne by the 
state, and the portion to be borne by the owners of classified forest 
land. The state forester will request the legislature to appropriate the 
state’s portion as approved by the board. After the appropriation is made 
by the legislature, the board will cause an assessment to be made on 
the owners of classified forest land, as specified in section 28-109, suffi- 
cient to bring the total amount received to the amount specified in the 
approved plan. 

On or before the second Tuesday in August of each year, the sec- 
retary shall determine the names of all owners who shall have failed to 
provide the forest fire protection for their lands required by this act, 
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together with the description of such lands and the acreage thereof, 
and calculate the total amount due to the board from each such owner 
for such forest fire protection which shall not exceed the maximum 
hereinbefore specified. 


The secretary shall submit a statement of the foregoing to the board 
and upon approval thereof by the board, the secretary shall certify in 
writing to the county assessor of each county, the names of such owners 
of forest lands in his county, together with a description of such lands 
and a statement of the amount so found to be due and owing by each 
of such owners to the board for forest fire protection. 


Upon receiving such certificate from the secretary showing the 
amount due, the county assessor shall extend the amounts so certified 
upon the county tax rolls covering such lands, and such sums shall be- 
come obligations of the owner to be paid and collected in the same manner 
and at the same time and with like penalties as general state and county 
taxes upon the same property are collected. All sums so collected shall 
be promptly transmitted to the state treasurer, who is hereby required 
to deposit the same in a special fund designated the foresters’ coopera- 
tive work fund, as provided for in section 81-1410, Revised Codes of 
Montana, 1947. 


History: En. Sec. 11, Ch. 128, L. 1939; paragraph and made numerous other 
amd. Sec. 1, Ch. 95, L. 1959, changes in this section. For section prior 


to amendment see parent volume. 
Amendment 


The 1959 amendment added the first 


28-119. Sawdust piles—restriction. No sawmill located within or con- 
tiguous to forest lands shall accumulate in one pile, sawdust in excess of 
an amount resulting from the sawing of five hundred thousand (500,000) 
feet log scale of saw logs, provided, however, that a larger sawdust pile 
may be accumulated when there is no reasonable danger of fire therefrom 
and a permit for the additional accumulation is granted by the state 
forester. Each sawdust pile so accumulated shall be prepared for burning 
by cribbing the base of each pile with slabs and burned in accordance with 
regulations issued by the board of forestry. 


History: En. Sec. 19, Ch. 128, L. 1939; Effective Date : 
amd. Sec. 1, Ch, 222, L. 1955. Section 2 of Ch. 222, Laws. 1955 pro- 
vided the act should be in effect from and 


Amendment after its passage and approval. Approved 
‘ The 1955 amendment inserted the words March 5, 1955. 
“and burned” in the last sentence. 


CHAPTER 4—DISPOSAL OF SLASHINGS AND FOREST DEBRIS 


Section 28-402. Disposal of slashings. 

28-404. Reduction or management of fire hazard created by cutting timber. 

28-405. Reduction of slash and forest debris along right-of-way. 

28-406. Purchaser will insure compliance, prior to purchase, will tratisndts 
withheld money to state forester—penalty. 

28-407. Disposal of slash—injunction against further cutting—disposal at 
expense of owner—liern and enforcement—orders. 

28-408. Supervision by state forester. 

28-409. Delegation of powers to state fire wardens. 

28-410. Contracts with owners of forest lands. 
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28-411. Methods of reducing hazards—contracts with forest protective 
agencies. 
28-412. Certificate of clearance. 


28-402. (2778.6) Disposal of slashings. Every person, firm or corpora- 
tion, hereinafter called the operator, who shall hereafter, for commercial 
purposes, cut any timber, logs, trees, posts, ties, poles, cordwood, pulp- 
wood or any other forest product upon any lands within the state of 
Montana, shall remove any forest fire hazard to the property of others 
that may be created by the slashings, or other forest debris incident to 
such cutting operations. Provided, however, that an expenditure in excess 
of seventy-five cents (75c) for each one thousand (1,000) feet log scale, 
or the equivalent thereof if products other than logs are cut, shall not 
be required. Slash and debris will be disposed of during the cutting opera- 
tions or as soon thereafter as is practical. Provided, however, that any 
fire hazard to the property of others created by said slash and debris shall 
under no conditions be allowed to remain for more than eighteen (18) 
months in any portion of the cutting area except with written permission 
of the state forester. If and when the operator has satisfactorily disposed 
of said slash or debris in accordance with the law and the rules and regula- 
tions of the state board of forestry he will be so notified, in writing, by the 
state forester. | 

Any operator, as defined herein, may elect to have said slash and debris, 
incident to his cutting operations treated, protected or disposed of by the 
state forester under the rules and regulations of the state board of for- 
estry. Said operator will deposit with the state forester the estimated 
costs of such disposal at such times and in such amounts as the state 
forester may direct, but in no event shall such deposit or payment exceed, 
in the aggregate, an amount equal to seventy-five cents (75c), multiplied 
by the number of thousand of feet log scale cut from the forest area 
involved. The state forester will refund to said operator all sums deposited 
over and above costs of slash and debris treatment, protection or disposal. 


Each person, firm or corporation, hereinafter called the purchaser, who 
shall hereafter purchase or contract to purchase any timbers, logs, ties, 
posts, poles or other forest. products cut from any forest lands within the 
state of Montana, shall within five (5) days after making said purchase 
or contract to purchase, notify the state forester of such purchase or 
contract together with the name of the person furnishing said forest 
products and the name of the owner of the land from which said products 
are cut. Each purchaser shall withhold, before making payment for such 
products a sum equal to seventy-five cents (75c) for each thousand (1,000) 
feet log scale or the equivalent thereof if forest products other than logs 
are to be cut under such contract, unless the state forester has notified 
said purchaser that slash and debris from the cutting operator furnishing 
the forest products has been disposed of, or that the cutting operator 
has complied with the law. When the state forester is satisfied that said 
slash and debris, creating a fire hazard to the property of others, has been 
or will be legally treated, protected or disposed of by the cutting operator 
in accordance with the requirements of law and of the rules and regula- 
tions of the state board of forestry, he will release said money withheld 
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by purchaser to insure compliance with the law. If, on or before the 
conclusion of said purchase or contract to purchase, the state forester has 
not released said withheld moneys the purchaser shall, upon demand, 
immediately remit the moneys withheld to the state forester. The state 
forester will issue receipt, therefore, to the purchaser. Said receipt shall 
discharge the purchaser from any and all liability for moneys withheld 
from cutting operator in the amounts shown by said receipt. The state 
forester shall retain such moneys as a surety covering treatment, protec- 
tion or removal of said slash and debris or may, at his discretion procure 
the treatment, protection or disposal of said slash and debris by applying 
said money, or so much thereof as may be necessary in payment of the 
costs of such abatement. 


History: En. Sec. 6, Ch. 95, L. 1927; Amendment 


amd, Sec. 1, Ch. 81, L. 1931; amd. Sec. 1, The 1955 amendment substituted “tim- 
Ch. 34, L. 1941; amd. Sec. 1, Ch. 83, L. pers” for “timber” and deleted the word 
1949; amd. Sec. 1, Ch. 18, L. 1953; amd. “trees” which appeared after the word 


Sec. 1, Ch. 230, L. 1955. “logs” near the beginning of the third 
paragraph. 


28-404. Reduction or management of fire hazard created by cutting 
timber. Everyone engaged, or about to engage, in the cutting of any 
forest product or conducting standing improvement such as, but not 
limited to, thinning, weeding and pruning, upon private lands within 
the state of Montana shall provide for the reduction or management 
of the fire hazard to the property of others thus created or to be created 
by entering into a fire hazard reduction agreement as provided in sec- 
tions 5 through 9 [28-408 to 28-412], inclusive of this act, or by posting 
a bond to the state of Montana in such form and for such amount as 
may be prescribed by the state forester; provided, however, that the 
amount of the bond so prescribed shall not be in excess of the amount 
which such person would be required to pay under said sections 5 through 
9 [28-408 to 28-412], inclusive, and that the bond shall be conditioned 
upon full and faithful compliance with all requirements under said 
sections 5 through 9 [28-408 to 28-412], inclusive, and the faithful re- 
duction or management of such fire hazards in the manner prescribed 
by law. Such bond shall be released upon completion of the work in 
compliance with the terms of the bond. The state forester shall issue a 
certificate of compliance with the terms of this section to all persons who 
have complied therewith. . 

History: En. Sec. 1, Ch. 207, L. 1959. ards created by cutting timber; providing 

i for the reduction of slash and forest debris 

Title of Act 


along right-of-way; and providing for a 
An act to reduce and manage fire haz- penalty for noncompliance of this act. 


28-405. Reduction of slash and forest debris along right-of-way. 
Everyone clearing right-of-way for any railroad, public highway, public 
trail, private road, trail, ditch, dyke, pipeline or wire lines, or any other 
transmission or transportation utility right-of-way, except temporary 
roads located within the boundaries of the cutting area and which are 
used in the actual logging operations, shall reduce the hazard resulting 
from such clearing or from the cutting of material for the construction 
of such public or private utility unless exempted by the state forester. 
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Hazard reduction, including burning where this method of disposal is 
used, shall be done as rapidly as cutting or clearing progresses; provided 
that upon application to the state forester he may grant a permit extend- 
ing the time within which such burning must be done in compliance 
with all the provisions of this chapter relating to burning permits dur- 
ing the closed season. 

The provisions of the section shall apply to all clearing of rights-of- 
way across private land and on behalf of the state, county, highway 
districts and road districts, whether the work be done by day labor, or 
by contract, and unless unavoidable emergency prevents, provision shall 
be made by the proper officials conducting, directing, or letting said work 
for withholding until it is complete, a sufficient portion of the payment 
therefor to assure compliance with this act. 

Violations of any of the provisions of this section shall be deemed a 
misdemeanor and be punishable by a fine of not less than one hundred 
dollars ($100.00) nor more than one thousand dollars ($1000.00). 

In addition to the penalty herein provided the offender may be en- 
joined, at the instance of the state forester from proceeding with such 
work until the provisions of this section shall have been complied with; 
and, upon application of the state forester to any court of competent 
jurisdiction, a writ of mandate shall issue compelling the offender to 
fully comply with the provisions thereof. 

History: En. Sec. 2, Ch. 207, L. 1959. 


28-406. Purchaser will insure compliance, prior to purchase, will 
transmit withheld money to state forester—penalty. The initial purchaser 
of forest products which have been cut or are about to be cut from any 
private lands within the state of Montana, shall before making such pur- 
chase or contract to purchase determine that the persons, firm or corpora- 
tion engaged, or about to engage, in the cutting of these forest products, 
has provided for the reduction or management of the fire hazard thus 
created, as provided in sections 1 through 9 [28-404 to 28-412] inclusive. 
When the hazard reduction agreement provides that the purchaser of 
forest products shall withhold moneys to insure faithful compliance with 
sections 1 through 9 [28-404 to 28-412] of this act, said purchaser will 
transmit any moneys which are withheld to the state forester. 

Violation of any of the provisions of this section shall be deemed a 
misdemeanor and be punishable by a fine of not less than one hundred 
dollars ($100.00) nor more than one thousand dollars ($1000.00). 

History: En. Sec. 3, Ch. 207, L. 1959. 


28-407. Disposal of slash—injunction against further cutting—disposal 
at expense of owner—lien and enforcement—orders. In the event one 
responsible therefor shall fail, refuse or neglect to properly dispose of 
slash in accordance with the requirements of sections 1 and 3 [28-404 and 
28-406], and such person responsible therefor is engaged or is about to 
engage, either for himself or for another, in cutting timber or other forest 
products, and thereby creating a fire hazard anywhere within the state, 
he may be enjoined from cutting such timber and thereby creating a fire 
hazard until he shall have complied with the provisions of sections 1 and 
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3 [28-404 and 28-406]. Such injunction proceedings may be instituted 
by the state forester as plaintiff and the court may in its discretion 
grant a temporary injunction. In any such proceedings no bond shall be 
required of the plaintiff and such proceedings shall be handled with 
expedition in the district court of the county where the land is located. 

If one responsible therefor has for any reason failed to comply with 
sections 1 and 3 [28-404 and 28-406], and has without such compliance 
cut any forest products and shall fail, refuse, or neglect to obtain com- 
pliance for a period of thirty days after being notified so to do by 
the state forester, the state forester, may, if he deems it advisable, com- 
plete, direct or authorize the disposal of such slash at the expense of 
the owner of the timber or other forest products cut or produced from 
the land upon which such fire hazard remains undisposed of as aforesaid. 

The cost and expense of such disposal, plus twenty per cent (20%) 
of the cost and expense of such disposal as a penalty, shall constitute a 
lien upon the forest products so cut or produced from such land. If pay- 
ment of the sum demanded be not made to the state forester within ten 
(10) days of such written demand, the state forester must transfer all 
papers relative to the unsatisfied demand for payment to the attorney 
general of the state, who shall bring legal action on behalf of the state 
to recover the debt. 

The state forester shall not file for record any lien against the property 
of any person who has been issued a certificate of compliance with sec- 
tions 1 and 3 [28-404 and 28-406], covering such property. 

All orders and directions issued by the state forester as required by 
this section and section 1 [28-404] shall be in writing and made in dupli- 
cate, the original of which shall be sent or delivered to the person to 
receive such orders, permits or directions; one copy shall be filed in the 
office of the state forester. 

History: En. Sec. 4, Ch. 207, L. 1959. 


28-408. Supervision by state forester. The state forester, under such 
rules as the state board of forestry may provide, shall supervise the re- 
duction or management of any fire hazard to the property of others created 
by the cutting of any forest product on private land in the state of Montana. 

The reduction or management of fire hazards referred to in this act 
may include or be limited to the taking of protective measures to prevent 
injury or the destruction of forest resources without actual abatement 
of the hazard. 

History: En. Sec. 5, Ch. 207, L. 1959. 


28-409. Delegation of powers to state fire wardens. The state for- 
ester is hereby authorized and empowered to delegate any power granted 
to the state forester under sections 5 through 9 [28-408 to 28-412], in- 
clusive, to any state forest fire warden. 3 

History: En. Sec. 6, Ch. 207, L. 1959. 

28-410. Contracts with owners of forest lands. The state forester is 
hereby authorized and empowered to enter into agreements with the 
owners of any forest lands or any operator engaged in operations on lands 
within the state of Montana whereby slash is created, and under said 
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contract the state forester may assume all responsibility for the reduc- 
tion or management of any fire hazard; any such contract shall provide 
the amount to be paid by the owner or operator to the state forester 
by reason of his agreement to assume the reduction or management, of 
such fire hazard. Said amount shall not exceed one dollar ($1.00) for each 
one thousand (1000) feet log scale, or the equivalent thereof if forest 
products other than logs are cut. 
History: En. Sec. 7, Ch. 207, L. 1959. 


28-411. Methods of reducing hazards—contracts with forest protective 
agencies. The reduction or management of such fire hazards shall be 
carried on by the state forester and the state fire wardens in keeping with 
modern and progressive forest practices and more effective fire control 
and the state forester is hereby authorized to enter into contracts with 
forest protective agencies, including agencies of the United States of 
America, for the reduction or management of such fire hazards when in 
his opinion the work can best be accomplished in that manner. The state 
forester, state fire wardens, and recognized forest protective agencies, in- 
cluding any agency of the United States of America, with which the 
state forester has entered into an agreement for the reduction or man- 
agement of any fire hazard as herein provided, and any officer or official 
of such agency, shall not be liable for any damage to the land, product, 
improvement, or other things of value of whatsoever nature upon the 
lands on which the fire hazards are being managed or reduced in accord- 
ance with provisions of sections 5 through 9 [28-408 to 28-412], inclusive, 
when all requisite care and caution has been used and such work is 
being or has been performed in compliance with the rules provided in 
section 5 [28-408]. 

History: En. Sec. 8, Ch. 207, L. 1959. 


28-412. Certificate of clearance. Any owner or operator who has 
entered into a contract with the state forester for the reduction or man- 
agement of any fire hazard and upon payment of the contract price in 
accordance with the terms of said contract and the full compliance with 
the terms of said contract by such owner or operator, shall be granted a 
certificate of clearance and be relieved of any and all further liability 
and responsibility for the removal or reduction of any such fire hazard; 
provided, however, that in such event the operator shall deposit a cash 
bond, equivalent to the contract price, with the state forester conditioned 
upon the faithful performance of said contract. 

History: En. Sec. 9, Ch. 207, L. 1959. 


CHAPTER 6—PROTECTION AND CONSERVATION OF FOREST AND 
FARM RESOURCES BY COUNTY COMMISSIONERS 


Section 28-603. Powers of board. 


28-603. Powers of board. (1) Boards of county commissioners may in 
their discretion establish fire seasons annually during which no person 
shall ignite or set any forest fire, or slash burning fire, or land clearing 
fire, or debris burning fire, or any open fire, within any forest, range or 
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crop lands, subject to the provisions of this act, without having obtained 
an official written permit to ignite or set such fire from a county rural 
fire chief or from a district rural fire chief authorized by the board to 
issue such permits for such lands; 


(2) Any person who shall ignite or set any forest fire, or slash burn- 
ing fire, or land clearing fire, or debris burning fire, or any open fire, within 
any forest, range or crop land subject to the provisions of this act without 
first having obtained a written permit to ignite or set such fire shall be 
guilty of a misdemeanor; 


(3) To augment rural crews in case of serious emergency the boards 
may provide for the organization and training of voluntary urban fire 
crews to be used in rural areas; 


(4) Any county rural fire chief and/or district rural fire chief may enter 
private property either with or without fire control crews for the purpose 
of suppressing fires, and are.exempt from any damage resulting from 
such activity ; 

(5) The board is authorized to appropriate from the general fund of 
the county not to exceed five thousand dollars ($5,000.00) per year for 
the purchase, care and maintenance of fire fighting equipment, or for the 
payment of wages to skilled operators of heavy mechanized equipment 
in the suppression of fires when deemed necessary; or if the general fund 
is budgeted to the full limit, the board may at any time fixed by law for 
levy and assessment of taxes levy a tax at such rate as in their judgment 
will be necessary to raise such needed sum not to exceed five thousand 


dollars ($5,000.00). 


History: En. Sec. 3, Ch. 173, L. 1945; Repealing Clause 
amd. Sec. 1, Ch. 40, L. 1955. Section 2 of Ch. 40, Laws 1955 repealed 
Arendaient all acts and parts of acts in conflict there- 
with. 


The 1955 amendment in subd. (5) 
raised the appropriation from $2,500 to Effective Date 
$5,000. Section 3 of Ch. 40, Laws 1955 pro- 
vided the act should be in effect from and 


after its passage and approval. Appraved 
February 23, 1955, 
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TITLE 29—FRAUDULENT CONVEYANCES 


CHAPTER I—UNIFORM FRAUDULENT CONVEYANCE ACT 


29-109. Rights of creditors whose claims have matured. 


Parties to Actions 


Although executor or administrator is 
not a necessary party to an action seek- 
ing to set aside an alleged fraudulent con- 
veyance of decedent, he is a proper party 


29-112. Construction of act. 


Application of Statute 

The uniform fraudulent conveyance act 
(sections 29-101 to 29-113) does not re- 
peal sections 91-3209, 91-3210, relating to 
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and the creditors have the right to resort 
to sections 91-3209, 91-3210 and cause the 
executor or administrator to commence 
and prosecute such an action. In re Es- 
ae OfrAdkinssiS3RpMiI275319 Ve 2a alas 
LS; 


conveyances in the lifetime of a decedent 
whose estate is insolvent. In re Estate of 


Adkins,.133,;Mi27,.3197 Pade bI2, 51S: 


TITLE 31—HIGHWAY PATROL 


Chapter 1. Montana highway patrol—creation—powers and duties, 31-104 to 31-106, 
31-117, 31-125 to 31-127, 31-145, 31-146, 31-149, 31-155. 
2. Highway patrolmen’s retirement system, 31-201, 31-203, 31-206, 31-208 to 
31-210, 31-212, 31-215 to 31-219, 31-223, 31-228 to 31-230. 


CHAPTER 1—MONTANA HIGHWAY PATROL—CREATION—POWERS 
AND DUTIES 


Section 31-104. Supervisor—term—salary—supervisory power—resident requirement. 

31-105. Qualifications of patrolmen—salary—probationary training—discharge 
—demotion—suspension—hearing. 

31-106. Equipment of patrolmen. 

31-117. Drivers’ examination section of highway patrol. 

31-125. Operators and chauffeurs must be licensed. 

31-126. What persons are exempt from license. 

31-127. What persons shall not be licensed. 

31-145. When court to forward license to board and report convictions. 

31-146. Mandatory revocation of license by board or supervisor upon 
proper authority. 

31-149. Period of suspension or revocation. 

31-155. Driving while license suspended or revoked. 


31-104. Supervisor—term—salary—supervisory power—resident re- 
quirement. The board shall select a highway patrol supervisor who shall 
hold his office until his appointment has terminated for cause, as herein- 
after set forth, and shall receive a salary of seven thousand dollars 
($7,000.00) per annum, and necessary traveling expenses. The super- 
visor shall have direct control and supervision of all patrolmen, subject 
to the approval of the Montana highway patrol board. The person named 
as supervisor shall have been a continuous resident of Montana for at 
least five (5) years. The supervisor, with the approval of the board and 
within the limits of any appropriation made available for such purposes, 
shall for such Montana highway patrol: 

1. Designate the authority and responsibility in each such rank, grade 
and position; 

2. Formulate standards, policies and qualifications in the selection of 
recruit patrolmen; 

3. Prescribe the official uniform of the Montana highway patrol; 

4. Station employees in such localities as he shall deem advisable for 
the enforcement of the traffic laws of this state; 

5. Charge against each employee the value of property of the state, 
lost or destroyed through the carelessness or neglect of such employee; 

6. Discharge, demote, or temporarily suspend after hearing as pro- 
vided in section 31-105, any employee of the department; 

7. Have purchased, or otherwise acquired, by the purchasing depart- 
ment of the state, motor equipment and all other equipment and commodi- 
ties deemed by him essential for the efficient operation of the Montana 
highway patrol. 

History: En. Sec. 4, Ch. 199, L. 1943; Amendment 
amd. Sec. 1, Ch, 102, L, 1957. The 1957 amendment increased the sal- 
ary of the supervisor from $6,000 to 
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$7,000 per annum and added all that por- Repealing Clause 
tion of this section beginning with the Section 2 of Ch. 102, Laws 1957, re- 


sentence “The supervisor, with the ap-  pealed all acts and parts of acts in conflict 
proval of the board and within the limits ean itemitlg p 


of any appropriation made available for 
such purposes, shall for such Montana 
highway patrol:” which introduces new 
subdivisions 1 to 


31-105. Qualifications of patrolmen—salary—probationary training— 
discharge—demotion—suspension—hearing. The board shall designate 
captains, not to exceed six (6) in number, sergeants, and patrolmen in such 
numbers as the board may deem necessary. Said patrolmen shall be 
chosen in equal numbers in the twelve (12) highway districts, provided 
however, that if sufficient qualified applications are not received from any 
one district that the board may in its discretion substitute other qualified 
applicants from any other districts. Replacements and additions to the 
force shall be selected in the same manner. The salary of the captains, 
sergeants and patrolmen shall be fixed by the board, with the approval 
of the state board of examiners, provided that the base salary for cap- 
tains shall be four hundred and twenty-five dollars ($425.00) per month, 
the base salary for sergeants shall be four hundred dollars ($400.00) per 
month, the base salary for patrolmen shall be three hundred and seventy- 
five dollars ($375.00) per month, the base salary for probationary patrol- 
men shall be three hundred dollars ($300.00) per month. In the event that 
said probationary patrolman is appointed permanently, he shall, at the time 
of such appointment, receive the base salary of patrolmen. These 
salaries shall be increased one per cent (1%) per year for each additional 
year of service. Captains and sergeants shall be selected from the patrol- 
men by the supervisor, subject to the approval of the highway patrol 
board. The duties and jurisdiction of the captains and sergeants shall 
be outlined, defined and under the control of the supervisor, subject to 
the approval of the Montana highway patrol board. Provided, however, 
that when patrolmen work a forty-eight (48) hour week the base salaries 
shall be as follows: Captains, four hundred seventy-five dollars ($475) 
per month: Sergeants, four hundred fifty dollars ($450) per month: Patrol- 
men, four hundred twenty-five dollars ($425) per month: Probationary 
patrolmen, three hundred fifty dollars ($350) per month. 

(a) Patrolmen shall possess the following qualifications: 

1. Sound and active physical and mental condition. 

2. Good moral character. 

3. Resident of Montana for at least three (3) years last past. 

4. Pass a satisfactory test in the operation of automobiles. 

5. Not over fifty-five per cent (55%) of the patrol shall belong to one 
political party. 

6. Citizens of the United States and state of Montana. 

For the purpose of this act, the supervisor, captains, sergeants and 
patrolmen shall be deemed patrolmen. The Montana highway patrol 
board shall prepare a schedule of compensation and expenses for all patrol- 
men and submit it to the state board of examiners for their approval, in 
conformity with this act. All patrolmen shall be placed under probation- 
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ary training and service for a period of six (6) months to one (1) year, 
during which time the highway patrol supervisor must recommend to the 
highway patrol board for permanent appointments or the patrolmen will 
automatically be dismissed. All captains and sergeants shall be placed 
under probationary training and service for a period of six (6) months to 
one (1) year, during which time the highway patrol supervisor must 
recommend to the highway patrol board for permanent appointments or 
the captains and sergeants will automatically revert to their previous 
ranks without prejudice. Patrolmen filling vacancies caused by the incum- 
bents’ entrance into the armed forces of the United States, shall, on the 
return of the incumbents be placed in the patrol reserve, without pay; 
otherwise they shall hold their permanent appointments while there are 
sufficient operating funds. Reserve patrolmen shall then be used for 
future replacements in the permanent patrol. 

Every person employed or appointed and designated as a supervisor, 
captain, sergeant, or patrolman under and pursuant to the provisions of 
this act, except as above provided, shall continue in service and hold his 
position without demotion until suspended, demoted, or discharged in 
the manner hereinafter provided, for one or more of the causes specified 
in the following paragraph. 

(b) Cause for suspension, demotion, or discharge will be: 


1. Cenviction of any crime involving moral turpitude in any court of 
competent jurisdiction subsequent to the commencement of such employ- 
ment. 

2. Gross neglect of duty or wilful violation or disobedience of orders 
or regulations. 

3. Loitering about or entering places of ill fame, ill repute, or where 
gambling is known to be conducted or to be in progress, except in the 
immediate discharge of duty. 

4. Conduct unbecoming an officer. 


5. Drinking intoxicating liquor while using state-owned cars or in 
uniform, or being intoxicated in a public place. 

6. Sleeping while on duty. 

7. Incapacity, or partial incapacity, materially affecting his ability 
to perform his official duties. 

8. Gross inefficiency in performing duties. 

9. Active participation in any political campaign by supporting or 
opposing, directly or indirectly, any political candidate, or contributing 
financially or otherwise, directly or indirectly, to the success or defeat 
of any political party or candidate. 

10. Wilful disobedience of rules and regulations adopted by the board, 
governing the conduct and discipline of members of the patrol. 


The charge or charges against any such employee shall be made in 
writing and shall be signed and sworn to by the person making the same, 
which written charge or charges shall be filed with the supervisor of the 
Montana highway patrol. Any charges involving suspension or dismissal 
of the supervisor or a captain shall be filed directly with the highway pa- 
trol board. 
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Upon the filing of the same, if the supervisor, in his opinion, believes 
that such charges constitute grounds for discharge, he shall order a 
hearing to be had thereon before the highway patrol board and fix a 
- time for such hearing, otherwise he shall dismiss such charges. 

(c) At least ten (10) days before the time appointed for said hearing, 
written notice specifying the charge or charges filed and stating the name 
of the person or persons making the charge or charges shall be served on 
the said employee personally, if his whereabouts is known, in the state of 
Montana. If at the time, the whereabouts of the said employee is unknown, 
or if he be outside of the state of Montana, service may be made upon him 
by mailing the said written notice to him at his last known place of 
residence in Montana. 


If the supervisor orders a hearing he may suspend such employee pend- 
ing the rendition of the decision made in such case. 

The highway patrol board shall be the authority to hear such charge 
or charges and render a decision and appropriate order. 


The highway patrol board shall have the power to compel the attend- 
ance of witnesses at any such hearing and to examine them under oath 
and to require the production of books, papers, and other evidence at 
such hearing and for that purpose issue subpoenas and cause the same to 
be served and executed in any part of the state. 

The employee accused shall be entitled to be confronted with the wit- 
nesses against him and have an opportunity to cross-examine the same and 
to introduce at such hearing testimony in his own behalf and shall be 
entitled to be represented by counsel at such hearing. The highway patrol 
board shall within fifteen (15) days after such hearing render its decision 
in writing and file same in its office with the supervisor and with the em- 
ployee accused also. 

If, after such hearing, the highway patrol board finds that any such 
charge or charges made against the employee are true, it may punish the 
offending party by reprimand, suspension without pay, demotion, or 
dismissal. 

(d) Any employee who is so suspended, demoted, or dismissed may 
have a right of appeal to the district court of Lewis and Clark county, 
within ten (10) days after such decision or determination of the highway 
patrol board, and said court shall review such decision or determination 
in a summary manner and shall render its decision upon such appeal 
within ninety (90) days from the filing of such appeal in said court. If 
such decision or determination of the highway patrol board shall be 
finally reversed or modified by said court, the said employee shall be 
reinstated in his position and the highway patrol board shall pay to the 
said employee any salary or wages withheld from him pending the deter- 
mination of the charge or charges, or as may be directed by the court. 

The highway patrol board shall have the authority to order the super- 
visor to file charges with the board if the supervisor in his judgment does 
not believe the charge or charges warrant a hearing. 

When the highway patrol supervisor has cause to believe that any 
member of the highway patrol has violated any of the hereinabove speci- 
fied grounds for suspension, demotion or discharge, or his conduct has 
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31-106 HIGHWAY PATROL 

warranted reprimanding, he may, with the approval of the Montana high- 
way patrol board, suspend, demote or reprimand the member. Suspension 
shall be without pay and for a period not to exceed twenty (20) days in 
time. In cases of demotion, the member shall receive the pay of the classifi- 


cation to which he is demoted. 


History: En. Sec. 5, Ch. 199, L. 1943; 
amd. Sec. 1, Ch. 187, L. 1951; amd. Sec. 
1, Ch. 219, L. 1953; amd. Sec. 1, Ch. 268, 
1.619555 amd, sec. 1; Ch.02257>L 195): 
amd. Sec. 1, Ch. 109, L. 1959. 


Amendments 


The 1955 amendment made numerous 
changes in this section. For section prior 
to amendment see parent volume. 

The 1957 amendment deleted the words 
“not to exceed nine (9) in number” which 
appeared after the word “sergeants” in the 
first sentence; deleted the provisions relat- 
ing to the supervisor’s salary; raised all 
the base salaries by $25 per month; de- 
leted the words “with three (3) years’ 
service’ in the provision providing for 
patrolmen’s base salaries; deleted a pro- 
viso which read “provided however, that 
the maximum increase allowable.by said 


31-106. Equipment of patrolmen. 


board shall not exceed five per cent (5%) 
of said base salaries; changed the provi- 
sion regarding the salary of probationary 
patrolman who is appointed permanently; 
added the sentence ‘These salaries shall 
be increased one per cent (1%) per year 
for each additional year of service’ and 
added subd. 10 in subsec. (b). 

The 1959 amendment in the first sen- 
tence substituted “six (6)” for “five (5)”; 
added the last sentence to the first para- 
graph, and in the list of qualifications, re- 
duced the period of residency from 5 
years to 3 years. 


Repealing Clauses 

Section 2 of Ch, 268, Laws 1955; Sec. 2 
of ‘Ch. 225, Laws 1957°and Sec. °2.6feGk: 
109, Laws of 1959 repealed all acts or 
parts of acts in conflict therewith. 


The highway patrol board shall fur- 


nish patrolmen with automobiles equipped and fitted with a distinctive 
siren and a particularly designated light for use at night. The patrol 
board shall furnish all patrolmen with uniforms and equipment necessary 
for the performance of their respective duties, with the approval of the 
captain of their respective districts: provided that any such equipment 
and uniforms shall remain the property of the state of Montana: provided 
further, that the said board shall have authority to destroy, sell, or dispose 
of any and all obsolete equipment or uniforms or parts thereof, and any 


moneys received therefrom shall be paid into the state general fund. 


History: En. Sec. 6, Ch. 199, L. 1943; . 


amd. Sec. 1, Ch. 31, L. 1955. 


Amendment 


The 1955 amendment completely re- 
wrote this section. For section prior to 
amendment see parent volume. 


31-107. Repealed. 


Repeal 


This section (Sec. 7, Ch. 199, L. 1943; 
amd. Sec. 1, Ch. 94, L. 1949), relating to 
speed limits was repealed by Sec. 158, 


31-108, 31-109. Repealed. 


Repeal 

These sections (Secs. 8, 9, Ch. 199, L. 
1943; amd. Sec. 1, Ch. 118, L. 1949), re- 
lating to criminal acts on highways and 
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Repealing Clause 


Section 2 of Ch. 31, Laws 1955 repealed 
all acts and parts of acts in conflict there- 
with. 


Ch. 263, Laws 1955, effective July 1, 1955. 
For new provisions, see secs. 32-2144 to 
32-2150. 


penalties therefor, were repealed by Sec. 
io Ch. 263, Laws 1955, effective July 1, 


CREATION—POWERS AND DUTIES 


31-111. 


Repeal 
This section (Sec. 11, Ch. 199, L. 1943), 


relating to persons procuring driver’s li- 


Repealed. 


31-125 


censes, fee therefor and prohibiting cer- 
tain persons from obtaining license, was 
repealed by Sec. 1, Ch. 102, Laws 1959. 


31-117. Drivers’ examination section of highway patrol. There is 
hereby created a drivers’ examination section of the Montana highway 
patrol, under the direct control and supervision of the Montana highway 
patrol board. Said board shall maintain a permanent place of business at 
the state capitol and shall meet at least once each month for the purpose 
of transacting business either as the drivers’ examining board, the high- 
way patrol board, or jointly for the two. The board shall select a chief 
examiner, and as many assistant chief examiners, and examiners as it 
deems necessary and shall provide for the necessary clerical help. 


The chief examiner, assistant chief examiners, and all examiners shall 
have the same qualifications as are required for members of the Montana 
highway patrol. The chief examiner shall rank as a captain, the assistant 
chief examiners shall rank as sergeants, and the examiners shall rank as 
patrolmen. 


History: En. Sec. 1, Ch. 267, L. 1947; 
amd. Sec. 1, Ch. 141, L. 1951; amd. Sec. 
1, Ch. 101, L. 1957. 


Amendment 


The 1957 amendment in the last sen- 
tence of the first paragraph substituted the 


“an assistant chief examiner, and as many 
examiners’ and in the second paragraph 
changed the rank of chief examiner from 
assistant supervisor to captain. 


Repealing Clause 
Section 2’ of -Ch. 101,) Laws 31957. re= 


words “and as many assistant chief ex- 
aminers, and examiners” for the words 


31-125. Operators and chauffeurs must be licensed. (a) No person, 
except those hereinafter expressly exempted, under section 31-126, Re- 
vised Codes of Montana, 1947, as amended by section 1, chapter 95, Laws 
of 1955, shall drive any motor vehicle upon a highway in this state unless 
such person has a valid Montana license as an operator or chauffeur under 
the provisions of this act. No person shall drive a motor vehicle as a 
chauffeur unless he holds a valid chauffeur’s license. No person shall 
receive a chauffeur’s license unless and until he surrenders to the board 
any operator’s license issued to him or an affidavit that he does not possess 
an operator’s license. 

(b) Any person holding a valid chauffeur’s license hereunder need 
not procure an operator’s license. 

(c) Whenever a city or town requires an operator or chauffeur to 
obtain a local driving license or permit, such a license or permit shall not 
be issued unless applicant therefore presents a state driver’s license valid 
under the provisions of this act. 

(d) Provided further, that any person who is engaged in a gainful 
occupation or business enterprise and who has resided in this state for 
a period exceeding ninety (90) days is considered to be a resident for 
the purpose of being licensed to drive a motor vehicle and must there- 
after be licensed to drive motor vehicles under the laws of this state. 


pealed all acts or parts of acts in conflict 
therewith. 


History: En. Sec. 9, Ch. 267, L. 1947; 
amd. Sec. 1, Ch. 37, L. 1951; amd. Sec. 
1, Ch. 79, L. 1957; Sec. 1, Ch. 51, L. 1959. 
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Amendments 


The 1957 amendment in subd. (a) added 
the words “under section 31-126, Revised 


31-126 HIGHWAY PATROL 


Codes of Montana, 1947, as amended by 2 of Ch. 51, Laws 1959 repealed all acts 
section 1, chapter 95, Laws of 1955,” and or parts of acts in conflict therewith. 
inserted “Montana” before the word ' 
“license.” Effective Date 
The 1959 amendment added subd. (d). Section 3 of Ch. 79, Laws 1957 pro- 
4 vided the act should be in effect from and 
Repealing Clauses after July 1, 1957. 
Section 2 of Ch. 79, Laws 1957 and Sec. 


31-126. What persons are exempt from license. The following persons 
are exempt from license hereunder: 


1. Any person while operating a motor vehicle in the service of the 
Army, Navy, or Marine Corps of the United States; 


2. Any person while driving or operating any road machine, farm 
tractor, or implement of husbandry temporarily operated or moved on a 
highway ; 

3. A nonresident who is at least fifteen (15) years of age and who has 
in his immediate possession a valid operator’s license issued to him in 
his home state or country may operate a motor vehicle in this state only 
as an operator ; 

4. A nonresident who is at least eighteen (18) years of age and who 
has in his immediate possession a valid chauffeur’s license issued to him 
in his home state or country may operate a motor vehicle in this state 
either as an operator or chauffeur subject to the age limits applicable to 
chauffeurs in this state except that any such person must be licensed as a 
chauffeur hereunder before accepting employment as a chauffeur from a 
resident of this state; 


5. Any nonresident who is at least eighteen (18) years of age, whose 
home state or country does not require the licensing of operators, may 
operate a motor vehicle as an operator only, for a period of not more than 
ninety (90) days in any calendar year, if the motor vehicle so operated 
is duly registered in the home state or country of such nonresident. 


6. A driver’s license issued hereunder to any person who enters the 
United States armed forces, if valid and in force and effect at the time 
such person enters the service, shall continue in full force and effect so 
long as such service shall continue unless such license is sooner sus- 
pended, revoked or cancelled for a cause as provided by law, and for not 
to exceed thirty (30) days following the date on which holder of such 
driver’s license is honorably separated from such service. During said 
thirty (30) day period, such license shall be’ valid only when in the 
immediate possession of the licensee while driving and the licensee has 
his discharge, separation, leave or furlough papers in his immediate 
possession. 


History: En. Sec. 10, Ch. 267, L. 1947; Effective Date 


amd. Sec. 1, Ch. 95, L. 1955. Section 3 of Ch. 95, Laws 1955 pro- 
Amendment vided the act should be in effect from and 
after its passage and approval. Approved 


The 1955 amendment added subd. 6. March 2, 1955. 
Repealing Clause 


Section 2 of Ch. 95, Laws 1955 repealed 
all acts and parts of acts in conflict there- 
with. 
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31-127. What persons shall not be licensed. The board shall not issue 
any license hereunder: 

1. To any person, as an operator, who is under the age of fifteen (15) 
_ years, except that the board may issue a restricted license as hereinafter 
provided to any person who is at least thirteen (13) years of age; 

2. To any person, as a chauffeur, employed by another for the prin- 
cipal purpose of driving a motor vehicle when in use exclusively for the 
transportation of property for compensation, who is under the age of 
eighteen (18) years, nor to any person, as a chauffeur, who is employed 
by another for the principal purpose of driving a motor vehicle transport- 
ing passengers for hire or transporting school children, who is under the 
age of twenty-one (21) years; 

3. To any person, as an operator or chauffeur, whose license has been 
suspended during such suspension, nor to any person whose license has 
been revoked, except as provided in section 31-149; 

4. To any person, as an operator or chauffeur, who is an habitual 
drunkard, or is addicted to the use of narcotic drugs; 

5. To any person, as an operator or chauffeur, who has previously 
been adjudged to be afflicted with or suffering from any mental disability 
or disease and who has not at the time of application been restored to 
competency by the methods provided by law; 

6. To any person, as an operator or chauffeur, who is required by this 
act to take an examination, unless such person shall have successfully 
passed such examination; 

7. To any person who is required under the provisions of the motor 
vehicle financial responsibility laws of this state to deposit proof of finan- 
cial responsibility and who has not deposited such proof; 

8. To any person as an operator or chauffeur, who is suffering from 
any form of epileptic type seizures or similar disorders characterized by 
lapse of consciousness or control, either temporary or prolonged, which is 
or may become chronic: provided that the board may in its discretion 
issue a license to a person suffering from epileptic type seizures or similar 
disorder characterized by lapse of consciousness or control, if otherwise 
qualified to be licensed to drive a motor vehicle, when the afflicted person 
can show that he has not experienced an epileptic type seizure or similar 
disorder characterized by lapse of consciousness or control for a period 
of two (2) years and when recommended by the state health officer as 
being controlled medically or otherwise to the degree that the affliction 
will not interfere with the safe operation of a motor vehicle. 


History: En. Sec. 11, Ch. 267, L. 1947; Effective Date 
amd. Sec. 1, Ch. 60, L. 1955. Section 3 of Ch. 60, Laws 1955 pro- 
vided the act should be in effect from and 
Amendment after July 1, 1955. 


The 1955 amendment added subd. 8. 
Cross-Reference 


Repealing Clause Reports of persons subject to epileptic 
Section 2 of Ch. 60, Laws 1955 repealed type seizures, sec. 69-127. 
all acts or parts of acts in conflict there- 
with. 
31-145. When court to forward license to board and report convictions. 
(a) Whenever any person is convicted of any offense for which this act 
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makes mandatory the revocation of the operator’s or chauffeur’s license of 
such person by the board, the court in which such conviction is had shall 
require the surrender to it of all operator’s and chauffeur’s licenses then 
held by the person so convicted. The court shall thereupon forward said 
license to the board and at the same time forward a record of such convic- 
tion to the board, providing that if such person does not possess a driver’s 
license the court shall so indicate in its report to the board. 


(b) Every court having jurisdiction over offenses committed under 
this act, or any other act of this state or municipal ordinance regulating 
the operation of motor vehicles on highways, shall forward to the board 
a record of the conviction of any person in said court for a violation of any 
said laws other than regulations governing standing or parking, and may 
recommend the suspension of the operator’s or chauffeur’s license of the 
person so convicted. 

(c) For the purposes of this act the term “conviction” shall mean a 
final conviction. Also, for the purposes of this act a forfeiture of bail or 
collateral deposited to secure a defendant’s appearance in court, which 
forfeiture has not been vacated, shall be reported to the board by the 
court having jurisdiction. 

(d) Any person convicted of any offense which makes mandatory the 
revocation of the operator’s or chauffeur’s license, such period of revoca- 
tion shall commence from date of conviction or forfeiture of bail. 

History: En. Sec. 29, Ch. 267, L. 1947; licenses to the board and at the same time 


amd. Sec. 1, Ch. 165, L. 1957. forward a record of such conviction to the 
board and to the registrar of motor ve- 
Amendment hicles” and added subd. (d). 
The 1957 amendment in subd. (a) in- f 
serted the period after the word “con- Repealing Clause 
victed” and substituted the sentence begin- Section 2 of Ch. 165, Laws 1957 re- 


ning “The court shall thereupon forward  pealed all acts or parts of acts in con- 
said license * * *” for the words “and flict therewith. 
the court shall thereupon forward said 


31-146. Mandatory revocation of license by board or supervisor upon 
proper authority. The board or supervisor upon proper authority shall 
forthwith revoke the license of any operator or chauffeur upon receiving a 
record of such operator’s or chauffeur’s conviction of any of the following 
offenses, when such conviction has become final: 


1. Manslaughter resulting from the operation of a motor vehicle; 

2. Driving a motor vehicle while under the influence of intoxicating 
liquor or narcotic drug or a combination thereof; 

3. Any felony in the commission of which a motor vehicle is used; 

4. Failure to stop and render aid as required under the laws of this 
state in the event of a motor-vehicle accident resulting in the death or 
personal injury of another; 

5. Perjury or the making of a false affidavit or statement under oath 
to the board under this act or under any other law relating to the owner- 
ship or operation of motor vehicles; 

6. Conviction, or forfeiture of bail not vacated, upon three (3) charges 
of reckless driving committed within a period of twelve (12) months. 
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History: En Sec. 30, Ch. 267, L. 1947; or a combination thereof” for the words 


amd. Sec. 1, Ch. 192, L. 1957. “a narcotic drug.” 
Amendment Repealing Clause 
The 1957 amendment in the first sen- Section 2: of “Ch. 192; Laws'1957 re- 


‘tence inserted the words “or supervisor  pealed all acts or parts of acts in conflict 
upon proper authority” and in subd. (2) therewith. 
substituted the words “or narcotic drug 

31-149. Period of suspension or revocation. (a) The board shall not 
suspend a driver’s license or privilege to drive a motor vehicle on the 
public highways for a period of more than one (1) year, except as permitted 
under section 31-155 and section 32-1202, Revised Codes of Montana, 1947. 

(b) Any person whose license or privilege to drive a motor vehicle 
on the public highways has been revoked shall not be entitled to have such 
license or privilege renewed or restored unless the revocation was for a 
cause which has been removed, except that after the expiration of one (1) 
year from the date of such revocation, such person may make application 
for a new license as provided by law, but the board shall not then issue a 
new license unless and until it is satisfied after investigation of character, 
habits, and driving ability of such person that it will be safe to grant the 
privilege of driving a motor vehicle on the public highways. 


History: En. Sec. 33, Ch. 267, L. 1947; “of such revocation” for the words “on 
amd. Sec. 1, Ch. 126, L. 1957. which the revoked license was surrendered 


to and received by the board.” 
Amendment 


The 1957 amendment added “and sec- Repealing Clause 
tion 32-1202, Revised Codes of Montana, Section 2.of; Ch:.126,. Laws. 1957 ‘re- 
1947” to subd. (a) and in subd. (b) in  pealed all acts or parts of acts in conflict 
the exception clause substituted the words therewith. 

31-155. Driving while license suspended or revoked. (a) Any person 
who drives a motor vehicle on any public highway of this state at a time 
when his privilege so to do is suspended or revoked shall be guilty of a 
misdemeanor and upon conviction shall be punished by imprisonment 
for not less than two (2) days or more than six (6) months and there 
may be imposed in addition thereto a fine of not more than five hundred 
dollars ($500.00). 

(b) The board upon receiving a record of the conviction of any per- 
son under this section upon a charge of driving a vehicle while the lh- 
cense of such person was suspended or revoked shall extend the period 
of such suspension or revocation for an additional like period. 

History: En. Sec. 39, Ch. 267, L. 1947; issue a new license for an additional pe- 


amd. Sec. 1, Ch. 84, L. 1959. riod of one (1) year from and after the 
date such person would otherwise have 
Amendment been entitled to apply for a new license.” 


The 1959 amendment in subd. (b) added t . 
the provisions relating to revocation and Repealing Clause 
deleted a clause from the end of that sub- Section 2 of Ch. 84, Laws 1959 repealed 
division which read: “and if the convic- all acts or parts of acts in conflict there- 
tion was upon a charge of driving while with. 
a license was revoked the board shall not 


CHAPTER 2—HIGHWAY PATROLMEN’S, RETIREMENT SYSTEM 


Section 31-201. Definitions. 
31-203. Montana highway patrolmen’s retirement board. 
31-206. Rules and regulations—actuarial data. 
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31-208. Service allowance. 

31-209. Payments by contributors. 

31-210. Contributions by the state of Montana. 

31-212. Voluntary retirement. 

31-215. Involuntary retirement allowance. 

31-216. Compulsory retirement allowance. 

31-217. Refunds in case of resignation or discharge. 

31-218. Payments upon death. 

31-219. Payments in case of death from natural causes. 

31-223. Service in the armed forces of the United States. 

31-228. Optional retirement allowance. 

31-229. Separability of provisions. 

31-230. Dormant savings accounts—transfer—subsequent re-entry to mem- 
bership. 


31-201. Definitions. The following words and phrases as used in this 
act, unless a different meaning is plainly implied by the context, shall 
have the following meanings: 

“Accumulated deductions,” the total of the amounts deducted from the 
salary of a contributor and paid into the fund, and standing to his credit 
in the fund, together with the regular interest thereon. 

“Beneficiary,” shall be such person or persons having an insurable 
interest in his life as he shall nominate by written designation, duly 
acknowledged and filed with the board. 

“Retired patrolman,’ any person in receipt of a retirement allowance 
under this act. 

“Board,” the Montana highway patrolmen’s retirement board. 

“Compulsory retirement age,” sixty years of age. 

“Contributor,” any person who has accumulated deductions in the fund, 
standing to his credit. 

“Final salary,’ the average annual compensation received by a con- 
tributor before any deductions have been made, and exclusive of mainte- 
nance, allowances and expenses, for any three (3) years of continuous 
service upon which contributions have been made, or, in the event a 
member has not served three (3) years, the total retirement compensation 
earned, divided by the number of years served. 

“Actuarial equivalent,” the accumulated contributions and the present 
value of the member’s state service based on length of service and mem- 
ber’s attained age used to provide a life or temporary life income to the 
legally designated person, based on such person’s attained age and sex 
at the time the option becomes available. 

“Fund,” the Montana highway patrolmen’s.retirement fund. 

“Involuntary retirement,” a retirement not for cause and before retire- 
ment age. 

“Member’s annuity,” payments for life derived from contributions 
made by the contributor. 

“Optional retirement age,’ the age at which a contributor may retire 
after twenty (20) years’ service or more. 

“Retirement age,” the age at which a member retires after twenty-five 
(25) years of creditable service with the Montana highway patrol. 

“Retirement allowance,” the state annuity plus the member’s annuity. 

“State annuity,” payments for life derived from contributions made by 
the state of Montana. 
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History: En. Sec. 1, Ch. 37, L. 1945; 
amd. Sec. 1, Ch. 243, L. 1955. 


Amendment 

The 1955 amendment substituted the 
present definition of “Beneficiary” for one 
which read “Beneficiary, any person in 
réceipt of a retirement allowance under 


SYSTEM 31-208 


of continuous service upon which con- 
tributions have been made, or, in the 
event a member has not served three (3) 
years,” for “for the five years of service 
immediately preceding retirement, or, in 
the event a member has not served five 
years” and added the definitions of “Re- 
tired patrolman,” and “actuarial equiva- 
lent.” 


this act”; in the definition of ‘Final sal- 
ary” substituted “for any three (3) years 


31-203. Montana highway patrolmen’s retirement board. There is here- 
by established the Montana highway patrolmen’s retirement board, which 
shall consist of five (5) members, who shall be the chairman of the Mon- 
tana highway patrol board, the supervisor of the Montana highway patrol, 
and three (3) members of the Montana highway patrolmen’s association. 
Immediately after the passage and approval of this act, the Montana high- 
way patrolmen’s association shall elect one (1) member whose term of 
office shall expire July 1, 1956, another member whose term of office shall 
expire on July 1, 1957, and another member whose term of office shall 
expire on July 1, 1958, and their successors shall be elected for a term 
of three (3) years, except that any person appointed to fill a vacancy 
shall be eligible for election. The secretary and attorney of the Montana 
highway patrol board shall be members ex-officio. 

History: En. Sec. 3, Ch. 37, L. 1945; “and,” substituted “three (3)” for “two 


amd. Sec. 2, Ch. 243, L. 1955. (2)” and deleted from the end of said 
sentence the words “to be annually elected 
Amendment 


by the said association” added the second 
The 1955 amendment deleted from the sentence and in the last sentence inserted 
first sentence the words “the attorney for 


the words “and attorney” and substituted 
the Montana highway patrol” which ap- 


the words “be members ex-officio” for 
peared between the words “patrol” and the words “act as secretary of the board.” 


31-206. Rules and regulations—actuarial data. The board may estab- 
lish such rules and regulations as it deems necessary, and is charged 
within the limitations of this act for its proper administration, operation, 
and enforcement, and shall be the authority under this act as to the condi- 
tions under which persons may be admitted to and continue to receive 
benefits under the retirement system. It shall keep such data as shall be 
necessary for actuarial valuation purposes. It shall cause to be made 
periodic actuarial investigations into the mortality and service experience 
of the contributors to and the beneficiaries of the fund, and shall adopt 
for the retirement system one or more mortality tables. 


History: En. Sec. 6, Ch. 37, L. 1945; ment it read “The board shall, from time 
amd. Sec. 3, Ch. 243, L. 1955. to time, establish such rules and regula- 
tions for the administration of this act as 

Amendment 


may be deemed necessary.” 
The 1955 amendment completely re- 
wrote the first sentence. Before amend- 


31-208. Service allowance. In computing the length of service of a con- 
tributor for retirement purposes, full credit shall be given to each contrib- 
utor for each year of service rendered to the patrol including service 
rendered prior to July 1, 1945, upon complying with the provisions of 
this act. As soon as practicable, the retirement board shall issue to each 
original member a certificate certifying the aggregate length of his service 
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prior to July 1, 1945. Such certificate shall be final and conclusive as to 
his prior service unless thereafter modified by the board upon application 
of the contributor. The time during which a contributor is absent from 
service without pay shall not be counted in computing the service of a 
contributor except service with the armed forces of the United States in 
time of war. 

History: En. Sec. 8, Ch. 37, L. 1945; 
amd. Sec. 4, Ch. 243, L. 1955. 


Amendment 


The 1955 amendment substituted ‘“ex- 
cept service with the armed forces of the 


United States in time of war” for “unless 
approved by the board” in the last sen- 
tence. 


31-209. Payments by contributors. Every member shall be required to 
contribute into the fund a sum equal to five per cent (5%) of his monthly 
salary, which sum shall be deducted from his salary and credited to his 
account in the fund, provided that when a member has served twenty-five 
(25) years in the Montana highway patrol all payments by him and con- 


tributions to his credit from the fund shall cease. 


History: En. Sec. 9, Ch. 37, L. 1945; 
amd. Sec. 5, Ch. 243, L. 1955. 


Amendment 


The 1955 amendment substituted “five 
per cent (5%)” for “three and one-half 
per cent (3%%),” substituted a comma 
for a period which appeared after the 
words “credited to his account in the 
fund” and deleted the words “Every mem- 
ber who was in the employ of the Mon- 
tana highway patrol prior to July 1, 1945, 
shall have the option and he may elect to 
make back payments to the date when he 
first entered the service of the Montana 
highway patrol. Such back payments may 
be spread over a period of two (2) years 
by having the regular payroll deduction 
of the contributor increased in an amount 
equal to the total of his back payments 
divided by twenty-four (24), which de- 
duction increase shall be credited to such 


back payments owing and shall be con- 
tinued until the full amount of such back 
payments shall have been completed. Any 
such deduction increase may be antici- 
pated in part or in full by the contributor 
at any time and must: be anticipated in 
full at the time of retirement before a 
retirement allowance is granted, and if 
not so anticipated and paid in full then a 
member’s annuity shall be calculated on 
the total accumulated deductions stand- 
ing to his credit in the fund, and the state 
annuity shall be reduced in proportion to 
the reduction which occurs in the mem-, 
ber’s annuity due to the amount of back 
payments not so anticipated. Every con- 
tributor who shall elect to make such 
back payments shall receive full credit 


-under this act for all contributions made 


into the fund and for all service credits 
to which he might thereby be entitled.” 


31-210. Contributions by the state of Montana. The state of Montana 
shall annually contribute to the fund fifteen per cent (15%) of all moneys 
received by the state of Montana from the collection of the motor vehicle 
driver’s license fee provided for under the laws of the state of Montana. 


History: En. Sec. 10, Ch. 37, L. 1945; 
amd. Sec. 6, Ch. 243, L. 1955. 


Amendment 

The 1955 amendment substituted “fif- 
teen per cent (15%)” for “ten per cent 
(10%)” and “under the laws of the state 


of Montana” for “in section 31-111 for a 
period of ten (10) years from and after 
July 1, 1945. But not to exceed seven 
and one-half (7%¢) cents for each such 
license sold, in the event the present fee 
should be raised in the ensuing ten (10) 
years.” 


31-212. Voluntary retirement. If a contributor has served twenty (20) 


years of creditable service with the Montana highway patrol, he is hereby 
granted the option and privilege of retiring and in such case, his retire- 
ment allowance shall be proportionately reduced. 
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History: En. Sec. 12, Ch. 37, L. 1945; “on an actuarial basis” which appeared 
amd. Sec. 7, Ch. 243, L. 1955. at the end of this section. 

Amendment 

The 1955 amendment deleted the words 


31-215. Involuntary retirement allowance. Should a contributor be dis- 
continued from service, not voluntarily, after having completed ten (10) 
years of total service, but before reaching retirement age, he shall, upon 
filing of application in the manner herein provided for retirement, be paid 
as he may elect as follows: (a) the full amount of accumulated deduc- 
tions standing to his credit; or (b) a member’s annuity of equivalent 
actuarial value to his accumulated deductions standing to his credit, plus 
the actuarial equivalent of a state annuity having a value equal to the 
present value of a state annuity then standing to his credit. 

History: En. Sec. 15, Ch. 37, L. 1945; “the actuarial equivalent of’ after the 
amd. Sec. 8, Ch. 243, L. 1955. word “plus” in subd. (b). 

Amendment 

The 1955 amendment inserted the words 


31-216. Compulsory retirement allowance. Any member, regardless of 
his years of service, who has attained the age of sixty (60) years, shall 
forthwith be retired. If he shall have served twenty-five (25) years or 
more, he shall receive the full retirement allowance as provided herein. If 
he shall have served less than twenty-five (25) years, he shall be entitled 
to the same options as provided in section 31-215, as amended. 

History: En. Sec. 16, Ch. 37, L. 1945; Amendment 


amd. Sec. 9, Ch. 243, L. 1955. The 1955 amendment added the words 
“as amended” at the end of this section. 


31-217. Refunds in case of resignation or discharge. Where a contrib- 
utor resigns of his own volition, or is discharged for cause before becom- 
ing entitled to a retirement allowance, then the deductions standing to his 
credit shall be paid to him. 


History: En. Sec. 17, Ch. 37, L. 1945; “seventy-five per cent (75%) of the ac- 
amd. Sec. 2, Ch. 109, L. 1947; amd. Sec. cumulated” which appeared after the word 
10, Ch. 243, L. 1955. “then” and inserted the word “the” be- 


fore the word “deductions.” 
Amendment 


The 1955 amendment deleted the words 


31-218. Payments upon death. If the board shall find that a contributor 
died as a direct and proximate result of injury received in the course of 
his employment, a retirement allowance shall be paid to his beneficiary. 

Such retirement allowance shall consist of: (a) a member’s annuity 
which shall be the actuarial equivalent of the contributor’s accumulated 
deductions standing to his credit; and (b) the actuarial equivalent of a 
state annuity which when added to the member’s annuity will provide 
a total annuity equal to fifty per cent (50%) of the final salary of the 
contributor, less the amount which is paid to any such beneficiary under 
the workmen’s compensation act of the state of Montana, during the period 
such compensation is paid or payable. 


History: En. Sec. 18, Ch. 37, L. 1945; Amendment 
amd. Sec. 11, Ch. 243, L. 1955. The 1955 amendment in the first para- 
graph substituted the word “beneficiary” 
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for the words “widow so long as she re- 
mains his widow and if and when such 
widow dies or remarries, then to his chil- 
dren under eighteen (18) years of age 
while they are under eighteen (18) years 
of age, and if and when there are no chil- 
dren under eighteen (18) years of age, 
then to the member’s parent or parents 
if they are dependent”; in the second 


HIGHWAY PATROL 


paragraph inserted the words “the actu- 
arial equivalent of” immediately after 
“(b)” and the words ‘which when added 
to the member’s annuity will provide a 
total annuity” after the words “a state 
annuity” and substituted the word ‘‘bene- 
ficiary” for the words “widow or children 
or dependent parent or parents.” 


31-219. Payments in case of death from natural causes. (a) If the re- 


tired patrolman dies before receiving in payments the present value of 
his member’s annuity and the state annuity as it was at the time of his 
retirement, the balance shall be paid to his beneficiary. (b) If a member 
dies before reaching retirement age, his beneficiary shall be entitled to the 


actuarial equivalent of the options 
amended. 


History: En. Sec. 19, Ch. 37, Ts 1945; 
amd. Sec. 12, Ch. 243, L. 1955. 


Amendment 

The 1955 amendment in subd. (a) sub- 
stituted the words “retired patrolman” 
for “beneficiary” and substituted the word 
“beneficiary” both times it appears in this 
section for the words “legal representa- 


as provided in section 31-215, as 


tives or to such person having an insur- 
able interest in his life as he shall nom- 
inate by written designation duly acknowl- 
edged and filed with the board”; in 
subd. (b) substituted the words “the 
actuarial equivalent of the options” for 
“either of the two options” and inserted 
the words “as amended” after “section 
S1=2152” 


31-223. Service in the armed forces of the United States. Any member 
of the Montana highway patrol now in or hereafter inducted into the 
armed forces of the United States, shall have the option: (a) to continue 
his payments into the fund; or (b) allow the board to make his payments 
for him during such military service, in which event he shall repay the 
fund the full amount of such payments upon his return to the Montana 
highway patrol, and such repayments must be made within two (2) years 
after his return to the patrol provided that a member’s service in the 
armed forces of the United States shall be credited to and made a part 
of the member’s service allowance. | 

History: En. Sec. 23, Ch. 37, L. 1945; 
amd. Sec. 13, Ch. 243, L. 1955. 

Amendment 

The 1955 amendment deleted the words 


“in the same manner as provided in sec- 
tion 31-209” which appeared between the 
words “patrol” and “provided.” 


31-228. Optional retirement allowance. Until the first payment on 
account of any retirement allowance is made-and subject to the condi- 
tions that, if he die after retirement and within thirty (30) days from 
the date upon which his election or changed election is received at the 
office of the retirement board, then said election is void and of no effect, 
and the death shall be considered as that of a member before retirement. 
A member or a beneficiary may elect, or revoke or change a previous 
election prior to the approval of the previous election to receive the 
actuarial equivalent of his retirement allowance as of the date of retire- 
ment, in a lesser retirement allowance, payable throughout life with one 
of the following options: 

Option 1. Upon his death, his lesser retirement allowance shall be 
continued throughout the life of and paid to such person, having an insur- 
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able interest in his life, as he nominates by written designation duly 
executed and filed with the board at the time of his retirement. 


Option 2. Upon his death, one-half of his lesser retirement allowance 
shall be continued throughout the life of and paid to such person, having 
an insurable interest in his life, as he nominates by written designation 
duly executed and filed with the board at the time of his retirement. 


Option 3. Such other benefit or benefits shall be paid, either to the 
beneficiary or to such other person or persons as he nominates, as, 
together with such lesser retirement allowance, are the actuarial equiva- 
lent of his retirement allowance, and shall be approved by the board. 


History: Section 31-228 added by Sec. 
14, Ch. 243, L. 1955. 


31-229. Separability of provisions. The provisions of this act are sever- 
able, and, if any of its provisions shall be held to be unconstitutional, the 
decision of the court shall not affect or impair any of the remaining provi- 
sions. It is hereby declared to [be] the legislative intent that this act would 
have been adopted had such unconstitutional provisions not been included 
herein. 


History: Section 31-229 added by Sec. Compiler’s Note 


14, Ch. 243, L. 1955. The bracketed word “be” was inserted 
by the compiler. 


31-230. Dormant savings accounts—transfer—subsequent re-entry to 
membership. The board may in its discretion transfer the savings account 
of a member to the pension accumulation fund if the account has been 
dormant for a period of ten (10) years; provided that no right of the mem- 
ber shall be jeopardized by such transfer and the savings account shall be 
transferred to the member’s name upon subsequent re-entry to member- 


ship. 
History: Section 31-230 added by Sec. Effective Date 
14, Ch. 243, L. 1955. Section 16 of Ch. 243, Laws 1955 pro- 


line Cl vided the act should be in effect from and 

Repea et Sn he after its passage and approval. Approved 
Section 15 of Ch. 243, Laws 1955 re- March 10, 1955. 

pealed all acts and parts of acts in con- 

flict therewith. 
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TITLE 32—HIGHWAYS, BRIDGES AND FERRIES 


Highways—definitions and classifications, 32-103. 

Supervision of public highways, 32-302, 32-314. 

7. Public bridges, 32-713 to 32-716. 

8. Guide-boards, Repealed—Section 158, Chapter 263, Laws of 1955. 

10. Obstructions and encroachments, 32-1014. 

11. Speed and traffic regulations, 32-1123, 32-1127. 

12. Uniform accident reporting act, 32-1201, 32-1202, 32-1206 to 32-1211, 
32-1213. 

15. Ferries, 32-1518. 

16. State highway commission and highway engineer—powers and duties, 
32-1603, 32-1608, 32-1616, 32-1622 to 32-1625. 

20. Controlled access highways, 32-2001 to 32-2010. 

21. Uniform act regulating traffic on highways, 32-2101 to 32-21-165. 


Chapter 1. 
3. 


CHAPTER 1—HIGHWAYS—DEFINITIONS AND CLASSIFICATIONS 
Section 32-103. Public highways defined. 


32-103. (1612) Public highways defined. As used in this act, “public 
roads and highways of this state” shall mean all streets, roads, highways, 
and related structures as have been, or shall be, built and maintained 
with appropriated funds of the United States and which have been, or 
shall be, built and maintained with funds of the state of Montana, or any 
political subdivision thereof, or which have been or shall be dedicated 


to public use or have been acquired by eminent domain. 


History: En. Sec. 2600, Pol. C. 1895; 
amd. Sec. 1, Ch. 44, L. 1903; re-en. Sec. 
1337, Rev. C. 1907; amd. Sec. 3, Ch. 72, L. 
1913; re-en. Sec. 3, Ch. 141, L. 1915; re-en. 
Sec. 3, Ch. 172, L. 1917; re-en. Sec. 1612, 
R. C. M. 1921; amd. Sec. 1, Ch. 247, L. 
1959. Cal. Pol. C. Sec. 2618. 


Amendment 


The 1959 amendment completely re- 
vised this section. For section prior to 
amendment see parent volume. 


Dedication or Abandonment 


Generally, no one except the owner of 
an unlimited estate or an estate in fee 
simple can make a dedication of land, but 
the owner of an equitable estate may 
make a dedication which will be effective 


and, while a mortgagor may divest his 
rights in property dedicated, he cannot 
affect the rights of the mortgagee. Des- 
cheemaeker v. Anderson, 131 M 322, 310 
Pe2d5872 591, 

Proof of facts to constitute a dedication 
must be clear, satisfactory and unequiv- 
ocal. Descheemaeker v. Anderson, 131 M 
O22,,510 2a ORF, SOT. 


Prescription 

Before a road may be established by 
prescription over the lands of another, the 
evidence must be clear and convincing 
that the use of the road by the public was 
adverse and not merely permitted by the 
landowner. Descheemaeker v. Anderson, 
131M 322,510 P 2d) 58755804 


CHAPTER 3—SUPERVISION OF PUBLIC HIGHWAYS 


Section 32-302. Powers and duties of county commissioners respecting highways. 


32-314. 


Inspection of highways and construction work—compensation. 


32-302. (1622) Powers and duties of county commissioners respecting 
highways. The boards of county commissioners of the several counties 
of the state have general supervision over the highways within their re- 


spective counties. 


1to1l. * * * [Subdivisions 1 to 11, same as parent volume. ] 
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12. The county commissioners of any county may, in their discretion, 
whenever highway construction work is to be financed in whole or in 
part by federal funds, and the secretary of commerce of the United States 
of America shall affirmatively find that under the circumstances relating 
to a given project some other method than competitive bidding is in the 
public interest, may in the construction of farm to market roads, also 
designated as secondary and feeder roads, enter into and contract jointly 
or independently with either the Montana state highway commission, 
the United States bureau of public roads, or any other federal agency 
heretofore established or which may be hereafter established, to acquire 
rights. of way, survey, construct, and do any other thing essential and 
practical in securing such roads by force account, unit price or other- 
wise as may be agreed upon by said state highway commission and said 
board of county commissioners. 


13. The county commissioners of any county may appoint a road 
foreman or supervisor who, subject to the direction and control of the 
commissioners, will prescribe the times and places, when and where, all 
work shall be done on the county roads. The foreman or supervisor shall 
report any delinquency or inefficiency of road employees to the commis- 
sioners for their action. The commissioners may authorize the road 
foreman or supervisor to hire and discharge road employees. 


History: En. Sec. 2, Ch. 3, Ch. 172, L. Amendments 
1913; amd. Sec. 2, Ch. 3, Ch. 141, L. 1915; The 1955 amendment added subd. 12. 


amd. Sec. 2, Ch. 3, Ch. 172, L. 1917; amd. The! 1959 amendment added subd. 13. 
Sec. 1, Ch. 15, Ex. L. 1919; re-en. Sec. 


1622, R. C. M. 1921; amd. Sec. 1, Ch. 128, Repealing Clauses 
L. 1925; amd. Sec. 1, Ch. 59, L. 1929; Section 2 of Ch. 109, Laws 1955 and 


amd. Sec. 1, Ch. 102, L. 1947; amd. Sec. Sec. 2 of Ch. 128, Laws 1959 repealed all 
1, Ch. 109, L. 1955; amd. Sec. 1, Ch. 128, acts and parts of acts in conflict there- 
L. 1959. Cal. Pol. C. Secs. 2641-2643. with. 


32-309. (1627) Removal of obstructions and repair of bridges. 


Degree of Care Notice 
County commissioners must exercise The provision of this section requiring 
ordinary care to keep its roads in a actual notice is a waiver of sovereign im- 
reasonably safe condition. Big Head v. munity and would not apply where a 
United States, 166 F Supp 510, 515. private individual was involved. Big Head 
v. United States, 166 F Supp 510, 515. 
32-314. (1632) Inspection of highways and construction work—com- 
pensation. The board of county commissioners may direct the county 
surveyor or some member or members of said board, to inspect the condi- 
tion of any highway or highways or proposed highway or any work, 
contract or otherwise, under the direction, supervision or control of the 
county officials, being done or completed on any highway or bridge in the 
county during the progress of the work or before any work is commenced, 
or after completion and before payment therefor, and such person or per- 
sons making such inspection shall receive for making such inspection 
when so directed the sum of fifteen dollars ($15.00) per day and actual ex- 
pense, which shall be audited and allowed in the same manner as other 
claims against the county. 


History: Ap. p. Sec. 1805, 5th Div. 1903; amd. Secs. 1-2, Ch. 76, L. 1905; 
Comp. Stat. 1887; amd. Secs. 2740-2741, re-en. Secs. 1387-1388, Rev. C. 1907; amd. 
Pol, C. 1895; amd. Secs. 51-52, Ch. 44, L. Secs. 12-13, Ch. 3, Ch. 72, L. 1913; amd. 
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Secs. 12-13, Ch. 3, Ch. 141, L. 1915; amd. 
Sec. 1, Ch. 106, L. 1917; amd. Sec. 12, Ch. 
3, Ch. 172, L. 1917; amd. Sec. 4, Ch. 15, 
Ex. L. 1919; re-en. Sec. 1632, R. C. M. 
1921; amd. Sec. 1, Ch. 176, L. 1929; amd. 
Sec. 1, Ch. 84, L. 1953; amd. Sec. 1, Ch. 
116, L. 1957. 


HIGHWAYS, BRIDGES AND FERRIES 


Amendment 


The 1957 amendment raised the inspec- 
tion fee from $12 to $15. 


Repealing Clause 


Section 2 of Ch. 116, Laws 1957 repealed 
all acts and parts of acts in conflict there- 


with. 


CHAPTER 4—ESTABLISHING, ALTERING AND VACATING 
PUBLIC. HIGHWAYS 


(1651) Defects in proceedings not to invalidate. 


Trosper et al., 103 M 401, 411, 63 P 2d 131 
should read 103 M 401, 411, 64 P 2d 109. 


32-417. 
Compiler’s Note 


Under the heading References in the 
parent volume the cited case of Peasley.v. 


CHAPTER 7—PUBLIC BRIDGES 


Section 32-713. Construction or reconstruction of bridges. 


32-714. Expending of funds—when authorized—resolution. 
32-715. Allotment—when made. 
32-716. Deduction of allotment from future regular apportionments to the 


particular financial district. 


32-713. Construction or reconstruction of bridges. The state highway 
commission is hereby authorized to allocate from available state construc- 
tion moneys for the federal aid highway system a sum of one million 
dollars ($1,000,000.00), or so much thereof as may be necessary, in any 
fiscal year for the construction or reconstruction of any major bridge or 
bridges on the state primary or secondary highway system when the 
construction or reconstruction of any such bridge or bridges would pro- 
hibit or seriously delay the orderly and necessary highway construction 
program in the financial districts if regularly apportioned funds were used. 


History: En. Sec. 1, Ch. 106, L. 1955; 
amd. Sec. 1, Ch. 35, L. 1957. 


Title of Act 


An act to provide for the reconstruc- 
tion of major bridges on the designated 
primary highways of the state of Mon- 
tana; providing that the highway commis- 
sion must adopt a resolution as a pre- 


ing that any such expenditure shall be de- 
ducted from future apportionments to the 
financial district; and repealing all acts 
and parts of acts in conflict herewith. 


Amendment 

The 1957 amendment inserted the words 
“construction or” before the word “re- 
construction” both times they appear and 


requisite to expenditure; and authorizing also inserted the words “or secondary” 


the state highway commission to allocate which appear between the words “pri- 
funds for such purposes prior to appor- mary” and “highway.” 
tionment to the financial district; provid- 

32-714. Expending of funds—when authorized—resolution. The allot- 


ment of funds under this act may be expended by the state highway com- 
mission on primary bridges where the engineer’s estimate of cost of con- 
struction or reconstruction is in excess of the sum of five hundred thousand 
dollars ($500,000.00), and on secondary bridges where the engineer’s esti- 
mate of cost of construction or reconstruction is in excess of the total 
estimated future regular apportionment of state construction moneys to 
the federal aid secondary system to the county or counties for a period of 
three (3) years, but only when the state highway commission by resolu- 
tion, as part of its finding of public necessity, declares that a bridge 
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32-806 


should be constructed or reconstructed on a designated portion of the state 


primary or secondary highway. 


History: En. Sec. 2, Ch. 106, L. 1955; 
amd. Sec. 2, Ch. 35, L. 1957. 


Amendment 


The 1957 amendment made substantial 
changes in this section. Prior to amend- 
ment it read “The allotment of funds un- 
der this act may be expended by the state 
highway commission only on_ bridges 


where the engineer’s estimate of cost of 
reconstruction is in excess of the sum of 
five hundred thousand dollars ($500,000.- 
00) but only when the state highway com- 
mission by resolution, as part of its find- 
ing of public necessity, declares that a 
bridge should be reconstructed on a de- 
signated portion of the state primary high- 
way.” 


32-715. Allotment—when made. The allotment of such funds shall be 
made from available state construction moneys before apportionment to 
the financial district in accordance with section 84-1817 of the Revised 
Codes of Montana, 1947, as amended. 

History: En. Sec. 3, Ch. 106, L. 1955. 


32-716. Deduction of allotment from future regular apportionments to 
the particular financial district. (a) The expenditure of moneys on the 
construction or reconstruction of primary bridges in any financial district 
from such allotment shall be deducted in equal installments from the fu- 
ture regular apportionments to that financial district over a period of not 
to exceed five (5) years, the first deduction commencing in the next fiscal 
year following the year in which the expenditure was made. 

(b) The expenditure of moneys on the construction or reconstruction 
of secondary bridges from such allotment shall be deducted in equal in- 
stallments from the future regular apportionments to the financial district 
pursuant to the provisions of section 84-1817 (3), Revised Codes of Mon- 
tana, 1947, as amended by chapter 240, Laws of 1953, over a period not to 
exceed ten (10) years, the first deduction commencing in the next fiscal 


year following the year in which the expenditure was made. 


History: En. Sec. 4, Ch. 106, L. 1955; 
amd. Sec. 3, Ch. 35, L. 1957. 


Amendment 


The 1957 amendment divided this sec- 
tion into subdivisions. In subd. (a) which 
was the entire section before amendment 
the words ‘‘on the construction or recon- 
struction of primary bridges” were insert- 
ed after the words “The expenditure of 
moneys.” 


Repealing Clauses 


Section 5 of Ch. 106, Laws 1955 and Sec. 
4 of Ch. 35, Laws 1957 repealed all acts 
and parts of acts in conflict therewith. 


Effective Date 


Section 6 of Ch. 106, Laws 1955 pro- 
vided the act should be in effect from and 
after the 30th day of June, 1955. 


CHAPTER 8—GUIDE-BOARDS 
(Repealed—Section 158, Ch. 263, Laws of 1955) 


32-801 to 32-803. (1715 to 1717) Repealed. 


Repeal 

These sections (Secs. 1 to 3 of Ch. 7 
of Ch. 141, L. 1915), relating to guide- 
boards along highways, were repealed 


by Sec. 158, Ch. 263, Laws 1955, effective 
July 1, 1955. 


32-804 to 32-806. (1718 to 1720) Repealed. 


Repeal 
These sections (Secs. 1 to 3, Ch. 142, 


L. 1921), relating to sign boards along 
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highways, were repealed by Sec. 158, Ch. 
263, Laws 1955, effective July 1, 1955. 


32-1011 
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CHAPTER 10—OBSTRUCTIONS AND ENCROACHMENTS 


Section 32-1014. Dumping garbage or other debris or refuse upon or near highway 
or public recreational property. 


32-1011. (1736) Repealed. 


Repeal 
This section (Sec. 11 of Ch. 6 of Ch. 
141, L. 1915), relating to a speed limit and 


the posting of such limit on bridges, was 
repealed by Sec. 158, Ch. 263, Laws 1955, 
effective July 1, 1955. 


32-1014. (1739) Dumping garbage or other debris or refuse upon 
or near highway or public recreational property. It shall be unlawful for 
any person or persons to dump or leave any garbage, dead animal or 
other debris or refuse in or upon any public highway, road, street or 
alley of this state, or in or upon any public recreational property, high- 
way, street, or alley under the control of the state of Montana or any po- 
litical subdivision thereof, or any officer or agent or department thereof, 
or within two hundred yards of such public highway, road, street, or 
alley or public recreational property. Any person found guilty of a vio- 
lation of this section shall be fined in the sum not exceeding twenty-five 
dollars, or imprisoned in the county jail for a period not exceeding 
thirty days, or be punished by both such fine and imprisonment, in the 
discretion of the court. The provisions of this section shall be enforced 
by all highway patrolmen, sheriffs, policemen, and all other enforcement 
agencies and officers of the state of Montana; provided, however, that 
game wardens shall have the right to enforce the provisions of this sec- 
tion in public recreational property. 


History: En. Sec. 90, Ch. 44, L 1903; 
re-en. Sec. 1434, Rev. C. 1907; re-en. Sec. 
14, Ch. 6, Ch. 72, L. 1913; re-en. Sec. 14, 
Ch. 6, Ch. 141, L. 1915; re-en. Sec. 1739, 
R. C. M. 1921; amd. Sec. 1, Ch. 237, L. 
1959. Cal. Pol. C. Sec. 2737. 


Amendment 
The 1959 amendment completely re- 


32-1015. (1740) Repealed. 


Repeal 


This section (Sec. 15 of Ch. 6 of Ch. 
141, L. 1915), relating to the depositing 
of dangerous articles on the highways, 


32-1017. (1741.1) Repealed. 
Repeal 


This section (Sec. 1, Ch. 74, L. 1929), 
relating to a penalty for the defacing of 


vised this section. For section prior to 
amendment see parent volume. 


Repealing Clause 


Section 2 of Ch. 237, Laws 1959 re- 
pealed all acts or parts of acts in con- 
flict therewith. 


was repealed by Sec. 158, Ch. 263, Laws 
1955, effective July 1, 1955. For new pro- 
vision see Sec. 32-21-111. 


signs or recicrs on roads closed to traffic, 
was repealed by Sec. 158, Ch. 263, Laws 
1955, effective July 1, 1955. 


CHAPTER 11—SPEED AND TRAFFIC REGULATIONS 


Section 32-1123. 


Standards of maximum dimensions, weights, speeds, etc. 


32-1127. Permits for excess size and weight. 


32-1101, 32-1102. (1742, 1743) Repealed. 


Repeal 


These sections (Secs. 7, 8, Ch. ToL, 
1917; amd. Sec. 1, Ch. 80, L. 1927), relat- 
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ing to speed and traffic regulations, were 
repealed by Sec. 158, Ch. 263, Laws, 1955, 


effective July 1, 1955. 
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32-1103. (1743.1) Repealed. 
Repeal 


fehis, cection -(oec.-l,.Chs 33,1." 1933: 
amd. Sec. 1, Ch. 70, L. 1949), relating to 
the requirement that vehicles carrying ex- 


32-1104. (1744) Repealed. 
Repeal 


This section (Sec. 81, Ch. 44, L. 1903; 
Pee SCC aly Geo Ob Cac, ula 1913: 
fescne i ec.rl; cu. o of Ch, 14T; i. 1915), 


32-1105. (1745) Repealed. 
Repeal 


This section (Sec. 82, Ch. 44, L. 1903; 
Peete ety a, a Oo. OluCh.» 72... 1913; 
re-en. Sec. 2, Ch. 8 of Ch. 141 L. 1915), 


32-1106. (1746) Repealed. 
Repeal 


This section (Sec. 83, Ch. 44, L. 1903; 
re-en. Sec. 3, Ch. 8 of Ch. 72, L. 1913; 
re-en. Sec. 3, Ch. 8 of Ch. 141, L. 1915), 


32-1123 


plosives or passengers for hire stop at 
railroad crossings, was repealed by Sec. 
ee Ch. 263, Laws 1955, effective July 1, 
1955. 


relating to rules upon the meeting of ve- 
hicles on highways, was repealed by Sec. 
re Ch. 263, Laws 1955, effective July 1, 
1955. 


prohibiting the employment of drunkards 
as drivers, was repealed by Sec. 158, Ch. 
263, Laws 1955, effective July 1, 1955. 


providing for the discharge from employ- 
ment of intoxicated drivers, was repealed 
by Sec. 158, Ch. 263, Laws 1955, effective 
July 1, 1955. 


32-1107 to 32-1109. (1746.1 to 1746.3) Repealed. 


Repeal 


These sections (Secs. 1, 3, 4, Ch. 166, 
1531929 amd.. secs. 1,.2;-Ch..198, L.-1943), 
relating to drunken driving and penalties 


32-1111. (1747) Repealed. 


Repeal 

This section (Sec. 84, Ch. 44, L. 1903; 
re-en. Sec. 4,.Ch. 8 of Ch. 72, L. 1913; 
re-en. Sec. 4, Ch. 8 of Ch. 141, L. 1915), 


32-1113. 


Operation and Effect 

Where the owner of a truck and his 
passengers were engaged in a rescue mis- 
sion during a flood, and the owner was 
not paid anything nor was he getting any 


32-1114. 


References 


Cited or applied in Watkins v. William- 
son, 132 M 46, 314 P 2d 872, 875: 


32-1115. 


Instructions 


In plaintiff's action against defendant 
road contractor for personal injuries sus- 
tained when automobile driven by plain- 
tiff’s husband ran into ditch in street, in- 
struction was erroneous and prejudicial to 


therefor, were repealed by Sec. 158, Ch. 
263, Laws 1955, effective July 1, 1955. For 
new provision see Sec. 32-2142. 


relating to the duty of drivers to guard 
against runaway horses, was repealed by 
Sec. 158, Ch. 263, Laws 1955, effective 
July 1, 1955. 


(1748.1) Owner or operator of vehicle released, etc. 


personal benefit, a passenger who went on 
the mission of his own accord was a 
“guest” within the meaning of the stat- 
utes. Watkins v. Williamson, 132 M 46, 
314 P 2d 872, 875. 


(1748.2) Assumption of risk by guest in motor vehicle, when. 


(1748.3) Imputation of ordinary negligence to guest. 


plaintiff which did not define contributory 
negligence as want of ordinary care and 
failed to adhere to the strict formula of 
proximate cause. Wolf v. Barry O’Leary, 
Inc.,) 1325 M.468,.318 Pi 2d. 582% 585; 


32-1123. Standards of maximum dimensions, weights, speeds, etc. The 


following standards are hereby made applicable to, and shall govern the 
maximum dimensions, weights and speeds of motor vehicles, and othei 
characteristics and factors thereof, operating over the highways of, and 
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in the state of Montana, to the exclusion of any other standards or any 
other requirements respecting the subject matter: 


(1) Width—No vehicle, unladen or with load, shall have a total 
outside width in excess of ninety-six (96) inches, except busses which 
may have a total outside width not to exceed one hundred two (102) 
inches, and such bus width shall be allowed only on paved highways 
twenty (20) feet or more in width; provided, however, that this restric- 
tion does not apply to implements of husbandry moved or propelled upon 
the highway during daylight hours for a distance of not more than fifty 
(50) miles, if the movement is incidental to the farming operations of 
the owner of the implement of husbandry; provided, further, that with 
respect to such implements of husbandry having a width in excess of 
twelve (12) feet, it shall be preceded and followed by flagmen escorts for 
the purpose of warning other highway users. 

(2) Height—No vehicle, unladen or with load, shall exceed a height 
of thirteen (13) feet, six (6) inches. 

(3) Length—(a) No single truck, unladen or with load, shall have 
an overall length, inclusive of front and rear bumpers, in excess of thirty- 
hyel(35) feet. 

(b) No single bus, unladen or with load, shall have an overall length, 
inclusive of front and rear bumpers, in excess of forty (40) feet. 


(c) No combination of (1) truck-tractor and semitrailer, (2) truck and 
trailer, or other combination of vehicles, shall consist of more than two 
units except that, at the discretion of the state highway commission, they 
may permit combinations of vehicles of not more than three units con- 
sisting of (3) tractor-semitrailer-semitrailer converted to full trailer by 
use of a dolly equipped with fifth wheel which shall be considered a part 
of the trailer for all purposes and not as a separate unit, or (4) tractor- 
semitrailer-full trailer, and no such combination of vehicles, unladen or 
with load, shall have an overall length, inclusive of front and rear bum- 
pers, in excess of sixty (60) feet, provided that when the combination 
consists of more than two (2) units the rear unit of such combination shall 
be equipped with breakaway brakes. 


(d) No motor vehicle shall tow more than one motor vehicle and no 
motor vehicle shall draw more than two motor vehicles attached thereto 
by the dual saddlemount method, that is by mounting the front wheels of 
one vehicle on the bed of another leaving the rear wheels only of such 
vehicle in contact with the roadway, nor shall such combination have an 
overall length, inclusive of front and rear bumpers, in excess of sixty (60) 
feet. 

(e) No passenger vehicle or truck of less than two thousand (2000) 
pounds “manufacturers’ rated capacity” shall tow more than one (1) 
trailer or semitrailer, nor shall such combination have an overall length, 
inclusive of front and rear bumpers, in excess of sixty (60) feet. 

(4) Speed—(a) Minimum speed. No motor vehicle shall be unneces- 
sarily driven at such slow speed as to impede or block the normal and 
reasonable movement of traffic. Exception to this requirement shall be 
recognized when reduced speed is necessary for safe operation or when a 
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vehicle or combination of vehicles is necessarily or in compliance with law 
or police direction proceeding at reduced speed. 


(b) Maximum speed. No person shall operate any truck or truck- 
tractor, the gross weight of which exceeds eight thousand (8000) pounds, 
at a speed greater than fifty (50) miles per hour. 


(c) Vehicles equipped with solid rubber or cushion tires shall be 
operated at a speed not in excess of ten (10) miles per hour. 


(5) Permissible Loads—(a) No axle shall carry a load in excess of 
eighteen thousand (18,000) pounds. An axle load shall be defined as the 
total load transmitted to the road by all wheels whose centers may be 
included between two (2) parallel transverse vertical planes forty (40) 
inches apart, extending across the full width of the vehicle. 


(b) The gross weight of any group of axles of any vehicle or combi- 
nation of vehicles, when the distance between the first and last axles of 
any group of axles is eighteen (18) feet or less, and the gross weight of 
any vehicle when the distance between the first and last axles of all the 
axles of the vehicle is eighteen (18) feet or less, shall not exceed that set 
forth in the following table of weights: 


Distance in feet between the first and last Maximum gross weight, in pounds, of any 
axles of any group of axles of any vehicle group of axles of any vehicle or combina- 
or combination of vehicles, or between the tion of vehicles, or of any vehicle. 


first and last axles of all of the axles of 
any vehicle. 


LS Sg RRO aa ROI a SPR SR PF 32,000 
5 ie Se BrP nd 32,000 
ole Whmueees Cn Ta Rely hl ayedute Sea 32,200 
a Se eee 32,900 
aD CANA CRN, Tee 8% 33,600 
CRO Nan wee. Pear. 2 2 34,300 
ING 2 det A ee Rl see 35,000 
Wipeeab hat cc gi te ween te 35,700 
12 5c bebe NS ate ol c 36,400 
Te Sk aS, i i RA ea hee 1A aL) 
DAE a Caleta is RUSH uy eet 200) 
Degee, uel Sets etiea es EE OOO 
15 (i oan dia Te DOYS OR RNA 
id CE oe a eee ie a relate mare 45,600 
1 Cab hk Male MERE EL Gol: 46,400 


(c) The gross weight of any vehicle or combination of vehicles, where 
the distance between the first and last axles of the vehicle or combination 
of vehicles is more than eighteen (18) feet, shall not exceed that set forth 
in the following table of weights: 
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Distance in feet between the first and last Maximum gross weight, in pounds, of any 
axles of all of the axles of a vehicle or vehicle or combination of vehicles. 
combination of vehicles. 
PO 22) DTS TI Tae reer SIs! eee 46,400 
LO SD SJ ORS TCE germane Wy We ee 47,200 
200. 32 ae NOE Se Ae Vee 48,000 
PAGED a lites Tos 5), Shs keke meses ANT: 48,800 
Zpviicerl gcse Te ie TE ae VO) eat ee ie 49,600 
Pata Wie SE ONY 8G TE pein ee 2 50,400 
AN TT ot 2 <1 os erent oo, 25 | CS ee 51,200 
ZO eatin eae beeing AS Ete! ool le Rates 55,250 
74 MUNN RSE Fo oha ee So CT A eee ae oy 56,100 
1A Oe EMTS Oe eae Se Pee cee 56,950 
4 eT Gui, LESS RE ie ome at fF. 57,800 
749 ESPERO VM DLO. 5. «Ao cee e s eT 58,650 
0 i 3 es SPR iene hg Se 59,500 
DAN PE ASI Lite? ileal oo nahh Se I 60,350 
i AMMO Ne eet, he uA Op i LID eens ai eat ia ate 61,200 
53) a ee ees ont. Lee 62,050 
Sf Sepang cai SN cotel 6 og Nt a eal a 62,900 
nfo ae ES cs Tek, 5 NAR eased rR fod 63,750 
OG ee ee eee ces tae OE ee 64,600 
BZ ecto Sa ea 2, ere ile 65,450 
Soop se SIL le ee Ste cate 66,300 
Boye Es Spe tortie Sey hs vies 68,000 
FUE et Sox id sa 2a pei a Agign) ay ay OOO 
A] hes ison do oN lek, Chris Rane 3 72,000 
EE 2 NS 7 ig A ee ae ee Bs Ta NY 73,280 
CAS Nba Say 0 ly are 7 mn Se eo beeen 73,280 
BAT 4 co 2 ate tt Se me = 73,280 
Eyl htig 4 ty 0g a eh WAN ee ees 2 ade 9 8 troy othe oft Cote 73,280 
TG ck chet ion co AL: > See em mIe aes Shey,» Ove 73,280 
Na eee ten... se erie ee: 73,280 
AS Nanos ern scons te hint mamas yee re EF 73,280 
AT, bo hirt S ni 5 9et aenaaee sd mameee BF ah 73,280 
50 : ie es ae een eee 10 oe 25 73,280 
phe shtawte em ae wee ete! .. Ho. lpia g drlonwanede ips yees Bh 
Vtg Mie Moke See taped OME cs, oe oe | lege Ween 73,600 
Do Oe da esBiry Sickest oc Yani gy ee nea ae eae Si 74,400 
Sf a an Me a Oe eR RL OES ih EEE 75,200 
BS AO HOU SIG OS MY ae er eee Pate ae 76,000 
BG DEOL SY Ihde Sia 62a SR, Bene ae eels ts b+ 76,400 
D7 SER ROT AEB Se 5h 2 | De ee eee eee 76,800 


(d) The distance between axles shall be measured to the nearest 
foot. When a fractional measurement is exactly one-half (%) foot the 
next larger whole number shall be used. 

(e) The maximum axle and axle group loads stated in paragraphs 
(a), (b) and (c) of clause (5) above are subject to reasonable reduction 
in the discretion of the state highway commission during periods when 
road subgrades have been weakened by water saturation or other causes. 
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({) The operation of vehicles or combinations of vehicles having 
dimensions or weights in excess of the maximum limits herein recom- 
mended shall be permitted only if and when authorized by special permit 
issued by the state highway commission or its officers, supervisors or 
agents acting pursuant to duly delegated authority from said commission, 


including the state highway patrol. 


History: En. Sec. 2, Ch. 123, L. 1947; 
amd. Sec. 1, Ch. 73, L. 1953; amd. Sec. 1, 
Ch. 250, L. 1955; amd. Sec. 1, Ch. 221, 
L. 1959. 


Amendments 


The 1955 amendment added to subd. 
(1) all that portion appearing after the 
words “‘ninety-six (96) inches”; paragraphs 
(c) and (d) of subd. (3) were completely 
rewritten, prior to this amendment they 
read “(c) No combination of truck-tractor 
and semitrailer, unladen or with load, shall 
have an overall length, inclusive of front 
and rear bumpers, in excess of 60 ft. 
(d) No other combination of vehicles shall 
consist of more than two units, and no 
such combination of vehicles, unladen or 
with load, shall have an overall length, 
inclusive of front and rear bumpers, in 
excess of 60 ft.”; added paragraph (e) 
to subd. (3) and from the end of para- 
graph (e) of subd. (5) deleted the words 
“provided that the maximum limitations 
expressed in paragraphs (a), (b) and (c) 
of clause (5) shall not apply to the inci- 
dental and occasional use of such high- 
ways by vehicles not usually, or ordinarily 
engaged in highway use and employed 
primarily in agricultural or industrial uses 
other than on such highways.” 

The 1959 amendment substituted present 
paragraph (b) of subd. (4) for a para- 
graph reading, “(b) Maximum speed. No 
truck shall be operated at a speed greater 
than forty-five (45) miles per hour. Pas- 
senger vehicles may be operated at such 


speeds as shall be consistent at all times 
with safety and the proper use of the 
roads”; and amended paragraph (c) of 
subd. (5) so as to increase the maximum 
gross weight for 39-foot wheel base ve- 
hicles or combinations from 67,150 to 
68,000 pounds; for 40-foot vehicles, from 
68,000 to 70,000 pounds; for 41l-foot ve- 
hicles, from 68,000 to 72,000 pounds; for 
42, 43, 44 and 45-foot vehicles, from 68,000 
to 73,280 pounds; for 46-foot vehicles, 
from 68,800 to 73,280 pounds; for 47-foot 
vehicles, from 69,600 to 73,280 pounds; for 
48-foot vehicles, from 70,400 to 73,280 
pounds; for 49-foot vehicles, from 71,200 
to 73,280 pounds; for 50-foot vehicles, 
from 72,000 to 73,280 pounds; and for 51- 
foot vehicles, from 72,800 to 73,280 
pounds. 


Repealing Clauses 


Section 2 of Ch. 250, Laws 1955 and 
Sec. 2 of Ch. 221, Laws 1959 repealed all 
acts and parts of acts in conflict therewith. 


Snow Conditions 


When traveling under snow conditions 
a driver should be alert for approaching 
vehicles and should take steps to keep his 
vehicle under control while passing 
through a snow cloud. Similarly, a driver 
following such a cloud should remain 
a safe distance behind, taking into con- 
sideration the probability that other ve- 
hicles will be coming through the cloud 
under conditions of reduced visibility. 
Merithew v. Hill, 167 F Supp 320, 327. 


32-1127. (1751.6) Permits for excess size and weight. The state high- 
way commission, and local authorities in their respective jurisdiction, may, 
in their discretion, upon application in writing and good cause being shown 
therefor, issue a special permit in writing, authorizing the applicant to 
operate or move a vehicle of a size or weight exceeding the maximum 
specified in this act upon any highway under the jurisdiction of and for 
the maintenance of which the body granting the permit is responsible; 
provided, however, that no permits are to be issued for movement ot 
vehicles carrying build-up or reducible loads in excess of nine (9) feet 
in width or exceeding the length, height, or weight specified in this act; 
provided, however, that no permits are to be issued for the moving of 
loads for any considerable distances over such highways when the loads 
in question are of such excess width that all traffic lanes upon the high- 
way concerned would be blocked to the serious inconvenience of normal 
traffic; and further provided that no permits are to be granted for the 
moving of loads of such excess width that a hazard to traffic would be 
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involved for any considerable distances over the highways concerned 
except to those applicants who carry public liability and property damage 
insurance for the protection of the traveling public as a whole. No permit 
shall be issued for a period of more than nine (9) months. 


The applicant for any special permit shall specifically describe the 
vehicle or vehicles and load to be operated or moved, and the particular 
state highways for which permit to operate is requested and whether 
such permit is required for single trip or for continuous operation. All 
fees collected under this act shall be forwarded to the state treasurer for 
deposit in the state highway general fund. 


(a) Special Permits—Discretion of Issuer—Conditions. The state high- 
way commission or local authority is authorized to issue or withhold such 
special permit at its discretion, or, if such permit is issued, to hmit the 
number of trips, or to establish seasonal or other time limitations within 
which the vehicle described may be operated on the public highways indi- 
cated, or otherwise to limit or prescribe conditions of operation of such 
vehicle or vehicles when necessary to assure against damage to the road 
foundation, surfaces or structures or safety of traffic and may require such 
undertaking or other security as may be deemed necessary to compensate 
for injury to any roadway or road structure. 


(b) Special Permits—Fees. The following fees, in addition to the reg- 
ular license and gross vehicle weight fees, shall be paid for all move- 
ments under special permits on the public highways under the jurisdic- 
tion of the state highway commission: 


Three dollars ($3.00) for each permit issued in excess of the size and 
weight specified in this act: provided, however, that term or blanket 
permits shall not be issued for overwidth loads in excess of fifteen (15) 
feet, overlength loads in excess of seventy (70) feet, and overheighth loads 
in excess of a limit determined by the highway commission. Loads in 
excess of these dimensions will be limited to trip permits. 


In addition to the three dollar ($3.00) fee specified herein for over- 
weight permits, there shall be charged (1) for single trip permits five 
dollars ($5.00) for distances to and including one hundred (100) miles, 
fifteen dollars ($15. 00) for distances from one hundred one (101) to one 
hundred ninety-nine (199) miles, and twenty-five dollars ($25.00) for dis- 
tances over two hundred (200) miles traveled, for such excess load over 
the gross allowable load specified in this section or the sum of the excess 
axle loads, whichever is greater. 


(c) Special Permits—Misrepresentations and Violations—Penalty—Dis- 
play of Permit. Any person who knowingly and wilfully misrepresents 
the size or weight of any load in obtaining a special permit or does not 
follow the requirements and conditions of the special permit or who 
operates any vehicle, the gross weight of which is in excess of the maxi- 
mum for which such vehicle may be eligible for license, without first 
obtaining a special permit, is guilty of a misdemeanor. 

Every special permit issued hereunder shall be carried in the vehicle 
or combination of vehicles to which it refers and shall be open to inspec- 
tion by any peace officer, officer of the Montana highway patrol, or 
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employees of the maintenance department of the Montana highway com- 
mission. 
A peace officer, officer of the Montana highway patrol, or employees 
of the maintenance department of the Montana highway commission 
who shall find any person operating a vehicle in violation of the condi- 
tions of a special permit issued hereunder may confiscate such permit 
and forward the same to the state highway commission which may return 
it to the permittee or revoke, cancel, or suspend it without refund. The 
state highway commission shall keep a record of all action taken upon 
permits so confiscated and if a permit shall be returned to the permittee, 
the action taken by*the commission shall be endorsed thereon. Any per- 
mittee whose permit is suspended or revoked may, upon request, receive 
a hearing before the commission or person designated by the commis- 
sion. The commission, after such hearing, may reinstate any permit or 


revise its previous action. 


History: En. Sec. 6, Ch. 171, L. 1931; 
amd. Sec. 2, Ch. 147, L. 1933; amd. Sec. 
5, Ch. 184, L. 1939; amd. Sec. 1, Ch. 254, 
L. 1955. 


Amendment 


The 1955 amendment inserted the first 
proviso clause in the first paragraph; de- 
leted the words “and every such permit 
shall designate the routes to be traversed 
and may contain any other restrictions or 
conditions deemed necessary by the body 
granting such permit, and may be can- 
celled at any time by such body for cause. 
Every such permit or a true copy thereof 
shall be carried in the vehicle to which 


it refers and shall be open to inspection 
by any peace officer, officer of the Mon- 
tana highway patrol, or employees of the 
maintenance department of the Montana 
highway commission and it shall be a 
misdemeanor for any person, firm or cor- 
poration to violate any of the terms or 
conditions of such permit” which ap- 
peared at the end of the first paragraph 
and added all of this section following 
the first paragraph. 


Repealing Clause 

Section 2 of Ch. 254, Laws 1955 repealed 
all acts and parts of acts in conflict there- 
with. 


32-1132, 32-1133. (1753, 1754) Repealed. 


Repeal 

These sections (Secs. 9, 11, Ch. 75, L. 
$917 tanid."Sec) 1)-Ch. 110, L.. 1919), re- 
lating to required accessories on motor 


vehicles and providing a penalty, were 
repealed by Sec. 158, Ch. 263, Laws 1955, 
effective July 1, 1955. 


32-1134 to 32-1137. (1754.1 to 1754.4) Repealed. 


Repeal 

These sections (Secs. 1 to 4, Ch. 134, L. 
1931), relating to driving on highways 
under construction and detours, designa- 


tion of through routes, and prohibiting 
the parking on bridges or obstructing 
highways, were repealed by Sec. 158, Ch. 
263, Laws 1955, effective July 1, 1955. 


32-1138, 32-1139. (1754.5, 1754.7) Repealed. 


Repeal 

These sections (Secs. 1, 3, Ch. 70, L. 
1933), relating to the concealing of iden- 
tity after an accident and providing a 


penalty therefor, were repealed by Sec. 
he Ch. 263, Laws 1955, effective July 1, 
1955. 


32-1140 to 32-1142. (1754.8 to 1754.10) Repealed. 


Repeal 
These sections (Secs. 1 to 3, Ch. 81, L. 
1933), relating to lights on the rear of 


32-1146. Repealed. 


Repeal 
This section (Sec. 1, Ch. 96, L. 1947), 
relating to the right of way of motorized 
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vehicles, and on protruding loads or ve- 
hicles, were repealed by Sec. 158, Ch. 263, 
Laws 1955, effective July 1, 1955. 


fire equipment, was repealed by Sec. 158, 
Ch. 263, Laws 1955, effective July 1, 1955. 


32-1201 HIGHWAYS, BRIDGES AND FERRIES 


CHAPTER 12—UNIFORM ACCIDENT REPORTING ACT 


Section 32-1201. Definitions. 
32-1202. Accidents involving death or personal injuries. 
32-1206. Duty upon striking fixtures, or other property upon a highway. 
32-1207. Immediate notice of accidents. 
32-1208. Written reports of accidents, additional information, form of report. 
32-1209. When driver unable to report. 
32-1210. Accident report forms. 
32-1211. Coroners to report. 
32-1213. Accident reports confidential. 


32-1201. Definitions. The following words and phrases used in this 
act shall, for the purpose of this act, have the meanings respectively 
ascribed to them in this act. 

(a) Registrar. The registrar of motor vehicles of this state. 

(b) Supervisor. The supervisor of the Montana highway patrol. 

(c) Board. The Montana highway patrol board of this state, acting 
through its duly authorized officers and agents. 

History: En. Secs. 1, 2, Ch. 210, L. (b) for one that read “Supervisor. The 


1939; amd. Sec. 1, Ch. 256, L. 1959. Montana highway patrol board, its duly 
appointed supervisor and patrolmen” and 
Amendment added subd. (c). 


The 1959 amendment substituted subd. 


32-1202. Accidents involving death or personal injuries. (a) The 
driver of any vehicle involved in an accident resulting in injury to or 
death of any person shall immediately stop such vehicle at the scene of 
such accident or as close thereto as possible, but shall then forthwith return 
to and in every event shall remain at the scene of the accident until he 
has fulfilled the requirements of section 32-1204. Every such stop shall 
be made without obstructing traffic more than is necessary. 

(b) Any person failing to stop or to comply with said requirements 
under such circumstances shall upon conviction be punished by imprison- 
ment for not less than thirty (30) days, nor more than one (1) year, or by 
a fine of not less than one hundred dollars ($100.00) nor more than five 
thousand dollars ($5,000.00), or by both such fine and imprisonment. 

(c) The board shall revoke the license or permit to drive of any 
resident and any nonresident’s operating privilege of any person, so con- 
victed for the period prescribed in section 31-149, Revised Codes of 
Montana, 1947, as amended. 


History: En. Sec. 3, Ch. 210, L. 1939; ent subd. (c) for one that read “The reg- 
Subd. (c) amd. Sec. 1, Ch. 212, L. 1947; istrar shall revoke the operator’s or chauf- 


amd. Sec. 2, Ch. 256, L. 1959. feur’s license of the person so convicted 
for a period of three (3) years from and 
Amendment after such conviction.” 


The 1959 amendment substituted pres- 


32-1206. Duty upon striking fixtures, or other property upon a high- 
way. ‘The driver of any vehicle involved in an accident resulting only in 
damage to fixtures or other property legally upon or adjacent to a high- 
way shall take reasonable steps to locate and notify the owner or person 
in charge of such property of such fact and of his name and address 
and of the registration number of the vehicle he is driving and shall upon 
request and if available exhibit his operator’s or chauffeur’s license and 
shall make report of such accident when and as required in section 32-1208. 
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History: En. Sec. 7, Ch. 210, L. 1939; 
amd. Sec. 3, Ch. 256, L. 1959, 


32-1209 


Amendment 


The 1959 amendment inserted the words 
“or other property” in this section. 


32-1207. Immediate notice of accidents. The driver of a vehicle in- 


volved in an accident resulting in injury to or death of any person or 
property damage to an apparent extent of one hundred dollars ($100.00) 
or more shall immediately by the quickest means of communication give 
notice of such accident to the local police department if such accident 
occurs within a municipality, otherwise to the office of the county sheriff 
or the nearest office of the highway patrol. 


History: En. Sec. 8, Ch. 210, L. 1939; 
amd. Sec. 4, Ch. 256, L. 1959. 
Amendment 


The 1959 amendment inserted the words 
“or property damage to an apparent ex- 


more’; substituted “highway patrol” for 
“supervisor” and deleted former subd. 
(b) which required the coroner to notify 
the office of the supervisor of a death re- 
sulting from a traffic accident within his 
jurisdiction. 


tent of one hundred dollars ($100.00) or 


32-1208. Written reports of accidents, additional information, form of 
report. (a) The driver of a vehicle which is in any manner involved in 
an accident resulting in bodily injury to or death of any person or total 
property damage to an apparent extent of one hurdred dollars ($100), 
or more shall within ten (10) days after such accident, forward a written 
report of such accident to the board. 

(b) Additional information. The board may require any driver of 
a vehicle involved in an accident, of which report must be made as pro- 
vided in this section, to file supplemental reports whenever the original 
report is insufficient, and may require witnesses of accidents to render 
reports. 

(c) Every law enforcement officer who in theeregular course of duty, 
investigates a motor vehicle accident, of which report must be made as 
required in this act, either at the time of and at the scene of the accident 
or thereafter by interviewing participants or witnesses shall within ten (10) 
days after completing such investigation, forward a written report of such 
accident to the board. 

(d) Form of report. The form of accident report required under sec- 
tion 32-1208 [this section], shall contain information sufficient to enable 
the department to determine whether the requirements for the deposit of 
security for safety responsibility are inapplicable by reason of the exist- 
ence of insurance or other exceptions specified in this act. 

History: En. Sec. 9, Ch. 210, L. 1939; 
amd. Sec. 5, Ch. 256, L. 1959. 


Amendment 


The 1959 amendment in subd. (a) in- 
serted the words “which is in any man- 
ner’; inserted the word “bodily”; raised 
$25 to $100; changed 24 hours to 10 days, 


32-1209. When driver unable to report. (a) An accident report is 
not required under this act from any person who is physically incapable 
of making such report during the period of such incapacity. 


(b) Whenever the driver of a vehicle is physically incapable of giving | 
an immediate notice of an accident as required in section 32-1207, and 
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and substituted “board” for ‘‘supervisor.” 
In subd. (b) the amendment substituted 
“board” for “supervisor.” In subd. (c) 
the amendment substituted “act” for sec- 
tion; changed 24 hours to 10 days and 
substituted “board” for “supervisor.” The 
amendment also added subd. (d). 


32-1210 HIGHWAYS, BRIDGES AND FERRIES 


there was another occupant in the vehicle at the time of the accident capa- 
ble of doing so, such occupant shall make or cause to be given the notice 
not given by the driver. 

(c) Whenever the driver is physically incapable of making a written 
report of an accident as required in section 32-1208, and such driver is 
not the owner of the vehicle, then the owner of the vehicle involved in 
such accident shall within ten (10) days after learning of such accident, 
make such report not made by the driver. 


(d) False reports. Any person who gives information in reports as 
required in section 32-1208, or in this section, knowing or having reason 
to believe that such information is false shall be fined not more than five 
hundred dollars ($500.00) or imprisonment for not more than six (6) 
months, or both. 


History: En. Sec. 10, Ch. 210, L. 1939; (c) and (d) and made numerous changes 
amd. Sec. 6, Ch. 256, L. 1959. ; in subd. (b). For section prior to amend- 


ment see parent volume. 
Amendment 


The 1959 amendment added subds. (a), 


32-1210. Accident report forms. (a) The board shall prepare and 
upon request supply to police departments, coroners, sheriffs, garages 
and other suitable agencies or individuals, forms for accident reports 
required hereunder, appropriate with respect to the persons required to 
make such reports and the purposes to be served. The written reports 
to be made by persons involved in accidents and by investigating officers 
shall call for sufficiently detailed information to disclose with references 
to a traffic accident the causes, conditions then existing, and the persons 
and vehicles involved. 


(b) Every accident'report required to be made in writing shall be made 
on the appropriate form approved by the board and shall contain all of the 
information required therein unless not available. 


(c) Penalty. The board may suspend the license or permit to drive 
of any resident and any nonresident. operating privilege of any person 
failing to report an accident as herein provided until such report has been 
filed. Any person convicted of failing to report an accident by the 
quickest means of communication or failing to forward a written report 
as required herein shall be deemed guilty of a misdemeanor and punished 
by a fine of not more than twenty-five dollars ($25.00). 

History: En. Sec. 11, Ch. 210, L. 1939; Amendment 
amd. Sec. 7, Ch. 256, L. 1959. The 1959 amendment in subds. (a) and 
(b) substituted “board” for “supervisor” 
and added all of subd. (c). 

32-1211. Coroners to report. Every coroner or other official perform- 
ing like functions shall on or before the 10th day of each month report in 
writing to the board the death of any person within his jurisdiction during 
the preceding calendar month as the result of a traffic accident, giving the 
time and place of the accident and the circumstances relating thereto. 

History: En. Sec. 12, Ch. 210, L. 1939; Amendment 


amd. Sec. 8, Ch. 256, L. 1959. — The 1959 amendment substituted 
“board” for “supervisor” and substituted 
“a traffic accident, giving the time and 
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place of the accident and the circum- 


involving a motor vehicle and the circum- 
stances relating thereto” for “an accident 


stances of such accident.” 


32-1213. Accident reports confidential. (a) All required accident re- 
ports and supplemental reports shall be without prejudice to the individual 
so reporting and shall be for the confidential use of the board or other 
state agencies having use for the records for accidental prevention pur- 
poses, or for the administration of the laws of this state relating to the 
deposit of security and proof of financial responsibility by persons driving 
or the owners of motor vehicles, except that the board may disclose the 
identity of a person involved in an accident when such identity is not 
otherwise known or when such person denies his presence at such accident. 


(b) All accident reports and supplemental intormation filed in connec- 
tion with the administration of the laws of this state relating to the deposit 
of security or proof of financial responsibility shall be confidential and not 
open to general public inspection, nor shall copying of lists of such reports 
be permitted, except, however, that such reports and supplemental informa- 
tion may be examined by any person named therein or by his reprsenta- 
tive designated in writing. 

(c) No such report shall be used as evidence in any trial, civil or 
criminal, arising out of an accident, except that the board shall furnish 
upon demand of any person who has, or claims to have, made such a 
report or upon the demand of any court, a certificate showing that a speci- 
fied accident report has or has not been made to the board solely to prove 
a compliance or a failure to comply with the requirement that such a report 
be made to the board. 


History: En. Sec. 14, Ch. 210, L. 1939; 
amd. Sec. 9, Ch. 256, L. 1959. 


Amendment 


The 1959 amendment subdivided this 
section into three subdivisions; substi- 
tuted “board” for “supervisor” each time 
it appears in subds. (a) and (c); inserted 
the words “or for the administration of 
the laws of this state relating to the de- 


posit of security and proof of financial 
responsibility by persons driving or the 
owners of motor vehicles” in subd. (a) 
and added subd. (b). 


Repealing Clause 

Section 10 of Ch. 256, Laws 1959 re- 
pealed all acts and parts of acts in conflict 
therewith. 


CHAPTER 15—FERRIES 


Section 32-1518. Tax levy for construction, maintenance, and repair of public ferries. 


32-1518. 
ferries. 


Tax levy for construction, maintenance, and repair of public 
The board of county commissioners may levy a special tax not to 


exceed two (2) mills on the dollar of the taxable property of the county 
for the purpose of constructing, maintaining and repairing public ferries. 


History: En. Sec. 1, Ch. 53, L. 1959. 


Title of Act 


An act’ to provide that the board of 
county commissioners may levy a special 
tax not to exceed two (2) mills on the 
dollar of the taxable property of the 
county for the purpose of constructing, 


A5 


maintaining and repairing public ferries; 
and providing for a repealing clause. 


Repealing Clause 


Section 2 of Ch. 53, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


382-1601 HIGHWAYS, BRIDGES AND FERRIES 


CHAPTER 16—STATE HIGHWAY COMMISSION AND HIGHWAY 
ENGINEER—POWERS AND DUTIES 


Section 32-1603. Duties of commission—reports. 

32-1608. Contracts, how awarded. . 

32-1616. Highway commission may sell or trade lands when and how, per- 
sonal property and printed matter. 

32-1622. Authority for agreements to study, analyze, or test the effects of 
weights on highways. 

32-1623. Designation of highways not located entirely and continuously within 
state as state highways—conditions. 

32-1624. Powers regarding such highways. 

32-1625. Facilities of utilities—relocation—cost—definitions. 


32-1601. (1783) State highway commission—creation—salary—bond, etc. 


References 


Cited or applied in Anderson v. United 
States Civil Service Comm., 119 F Supp 
567, 573. ‘ 


32-1603. (1785) Duties of commission—reports. The state highway 
commission shall maintain and preserve all its records in its office at the 
capitol; said office shall be kept open at such times as the business of the 
commission shall require. The commission shall file and safely keep a 
record of all proceedings and orders pertaining to the matters under its 
direction and copies of all plans, specifications, contracts, estimates and 
official acts. The commission shall prepare and submit to the governor 
on or before the fifteenth day of each month a report of the work con- 
structed, under construction, and proposed for construction and the prog- 
ress made during the preceding month, and shall make recommendations 
as to the needed improvements and their estimated cost. The commission 
shall prepare and submit to the governor and the legislative assembly 
during its regular session, and not later than the fifth legislative day, a 
comprehensive-condensed report of the commission’s activities for the 
preceding biennium. Such report shall include an accounting for all 
moneys received from federal or state sources; a: review of projects under- 
taken and completed; a summary of maintenance work performd by the 
commission; statistical tables covering personnel changes, compensation 
and status; a review of right-of-way procurement experience, including 
condemnation proceedings and average price paid per acre of land in repre- 
sentative areas of the state, and all other matters which would assist the 
legislative assembly in determining the financial and legal requirements of 
the commission for the following biennium. — 


History: En. Sec. 3, Ch. 10, Ex. L. sentences to this section relating to the 
1921; re-en Sec. 1785, R. C. M. 1921; biennial report. 
amd. Sec. 3, Ch. 86, L. 1945; amd. Sec. 1, 
Ch. 98, L. 1959. Repealing Clause 


. Section 2 of Ch. 98, Laws 1959 re- 
Amendment pealed -allyacts ‘and’ parts) of acts un leon= 
The 1959 amendment added the last two flict. therewith. 


32-1608. (1790) Contracts, how awarded. All contracts for work on 
state highways shall be let by the state highway commission, except as 
hereinafter provided. When the estimated cost of any piece of work shall 
exceed one thousand dollars ($1,000.00), it shall be the duty of the state 
highway commission to let such contract by competitive bidding, upon such 
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notice and upon such terms as the commission by its rules and regula- 
tions prescribe; provided that if the commission shall find such work may 
be done and performed by force account or by day’s labor in a more 
efficient manner, it may so conduct the work, and provided further that 
the commission may use convict labor as, in its judgment, is deemed 
proper. A contractor upon being awarded a contract for construction, 
improvement, maintenance or marking upon a state highway, and before 
entering upon such work shall execute to the state of Montana a bond 
to be approved by the commission, and to be conditioned for the faithful 
discharge of its duties under such contract. Provided, however, that on 
any highway construction work, which is financed in whole or in part by 
federal funds, and the secretary of commerce of the United States of 
America shall affirmatively find that under the circumstances relating 
to a given project some other method than competitive bidding is in the 
public interest, the state highway commission is authorized and em- 
powered to enter into contracts with any board of county commissioners 
of any county, whereby such county is authorized to acquire rights of 
way, survey and construct farm to market, secondary or feeder roads 
within such county, by force account, unit price or otherwise, as may be 
agreed upon by said state highway commission and said board of county 
commissioners. 

All contracts for work on state highways where federal and/or state 
funds are involved shall, when applicable, contain the prevailing rates of 
wages as set by collective bargaining in effect in the areas covered by 
heavy and highway labor agreements. 


History: En. Sec. 8, Ch. 10, Ex. L. 
1921; re-en. Sec. 1790, R. C. M. 1921; 
amd. Sec. 1, Ch. 91, L. 1955; amd. Sec. 1, 
Ch. 43, L. 1957. 


Amendments 

The 1955 amendment inserted the words 
“except as hereinafter provided” at the 
end of the first sentence and added the 
proviso clause. 

The 1957 amendment added the second 
paragraph. 


Repealing Clauses 
Section 2 of Ch. 91, Laws 1955 and 


Sec. 2 of Ch. 43, Laws 1957 repealed all 
acts and parts of acts in conflict there- 
with. 


Street Improvements by Municipality 


A city may create a special improve- 
ment district for street improvements 
where the street is also a part of a state 
highway and, in such instance, the con- 
tracts for the work must be awarded by 
the state highway commission. Wood v. 
City of Kalispell, 131 M 390, 310 P 2d 
1058, 1062. 


32-1609. (1791) Assent to federal aid road act. 


Operation and Effect 


Where, in order to comply with federal 
requirements in order to make a city 
street part of federal aid highway, the 
city adopted a resolution limiting its power 
to place speed limits and signs on the 
street, it was not a surrender of the po- 
lice power of the city, but rather a limi- 
tation upon the method or means by 


which such power might be exercised. 
City streets belong to the state and the 
city is but the trustee thereof. Bidling- 
meyer v. City of Deer Lodge, 128 M 292, 
274 P 2d 821,823. 


References 


Cited or applied in Wood v. City of 
Kalispell, 131 M 390, 310 P 2d 1058, 1061. 


32-1611, 32-1612. (1793, 1794) Repealed. 


Repeal 

These sections (Secs. 11, 12, Ch. 10, Ex. 
L. 1921), relating to the erection of stand- 
ard guide signs and providing a penalty 


Al 


for the defacing thereof, were repealed 
by Sec. 158, Ch. 263, Laws 1955, effective ° 
Sob hia wher) ASE 8 


32-1616 HIGHWAYS, BRIDGES AND FERRIES 


32-1616. Highway commission may sell or trade lands when and how, 
personal property and printed matter. (a) The state highway commis- 
sion of the state of Montana shall have the power to sell any interest in 
real estate, however acquired, by its state highway commission, belonging 
to the state of Montana and which is not necessary to the laying out, alter- 
ing, construction, improvement or maintenance of any state highway. If 
the property sought to be sold is reasonably of a value in excess of one 
hundred dollars ($100.00), the sale shall be to the highest bidder at public 
auction or by sealed bids to the discretion of the highway commission, at 
the office of the state highway commission, highway building in the city of 
Helena, Montana, after previous notice given by publication in a news- 
paper published in the county in which said real estate is situated, notice 
to be published once a week for two (2) successive weeks. Provided, 
however, the landowner from whom such land had been originally acquired 
by the state, or his successor in interest, shall have the option to purchase 
such land by offering therefor an amount of money equal to the highest 
bid received for such land. Such offer must be sent to the state highway 
commission by registered mail within ten (10) days from the date of such 
sale and such sale shall be for cash, lawful money of the United States. In 
all sales in property of a value in excess of one hundred dollars ($100.00) 
there must, before any sale, be an appraisal thereof by the highway com- 
mission and at a price representing a fair market value of such property 
and such appraised value shall be stated in the notice of sale. No sale 
shall be made of any property unless it has been appraised within three 
(3) months prior to the date of sale and no such sale shall be made for less 
than ninety per cent (90%) of the appraised value. If no bid or offer is 
made for any property offered for sale after appraisal and notice given as 
provided herein, the highway commission may at any time thereafter sell 
such property at private sale and may on such private sale accept as the 
purchase price therefor an amount not less than ninety per cent (90%) of 
the appraised value thereof. No title to any property sold under the pro- 
vision thereof shall pass from the state of Montana until the purchaser 
shall have paid the full amount of the purchase price therefor into the state 
treasury to the credit of the state highway fund. Provided, however, that 
whenever the state highway commission determines that any real property 
or any interest therein which is owned by the state through its state high- 
way commission, however acquired, is no longer necessary to the laying 
out, altering, construction, improvement or maintenance of any state high- 
way, the highway commission may exchange such real property or any 
interest therein, either as whole or partial consideration, for any other real 
property or interest therein needed for highway purposes, in the manner 
and upon the terms and conditions approved by the highway commission. 
Provided further, that the landowner from whom such land had been 
originally acquired by the state, or his successor in interest, shall have the 
right to require the state highway commission to offer such land for sale 
upon the same terms and conditions hereinbefore set out. The state high- 
way commission must notify such landowner or successor in interest of its 
intention to exchange such real property and such landowner or successor 
in interest must make his demand for sale upon the state highway commis- 
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sion by registered mail within ten (10) days after receipt of such notice of 
intention to exchange. 


(b) The state highway commission shall further have the power to 
sell at public or private sale, to be determined by the commission, any in- 
terest in personal property however acquired by the state highway commis- 
sion, and belonging to the state of Montana, and which is not necessary 
to the laying out, altering, construction, improvement or maintenance of 
any state highway or the administration thereof. 


(c) The highway commission shall also have the power to sell at pub- 
lic or private sale, maps, books, pamphlets or other printed matter pre- 
pared, or acquired, by the highway commission, and copies of any high- 
way records to the public, and is authorized to set a reasonable price 
therefor. 


The proceeds from each such sale shall be paid into the state treasury 
to the credit of the state highway fund. 


History: En. Sec. 1, Ch. 92, L. 1939; 
amd. Sec. 1, Ch. 210, L. 1959. 


Amendment 


The 1959 amendment designated the 
previous text of the section as subd. (a); 
inserted the words “by its state highway 
commission” after “however acquired” in 
the first sentence of subd. (a); deleted the 
words “and purchased by highway funds” 
where; they followed “belonging to the 
state of Montana” in the first sentence 
of subd. (a); inserted the proviso relating 


to former owner’s option to purchase as 
the third sentence of subd. (a); inserted 
at the beginning of the present fourth sen- 
tence of subd. (a) the clause pertaining to 
former owner’s offer to purchase; added 
the ninth, tenth, and eleventh sentences 


of subd. (a), and added subds. (b) and (c). 


Repealing Clause 


Section 2 of Ch. 210, Laws 1959 re- 
pealed all acts or parts of acts in conflict 
therewith. 


32-1622. Authority for agreements to study, analyze, or test the effects 


of weights on highways. The state highway commission is authorized to 
make and enter into agreements with the federal government or any state 
or group of states, or agencies thereof, or any nonprofit association, on 
a joint or cooperative basis, to study, analyze, or test the effects of weights 
on highway construction. Such studies or tests may be made either by 
designating existing highway or the construction of test strips, including 
natural resource roads, to the end that a proper solution of the many 
problems connected with the imposition on highways of motor vehicle 


weights may be determined. 


Such studies may determine the determination of values to be assigned 
various highway-user groups according to their gross weight or use. 


History: En. Sec. 1, Ch. 15, L. 1955. 


Title of Act 


An act providing for the state highway 
commission to enter into agreements with 
the federal government, or any state or 
group of states, or agencies thereof, or 
any nonprofit association, on a joint or 
cooperative basis, to study, analyze, or 
test the effects of weights on highway 
construction; and repealing all acts and 
parts of acts in conflict therewith. 


Repealing Clause 


Section 2 of Ch. 15, Laws 1955 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Date 
Section 3 of Ch. 15, Laws 1955 provid- 
ed the act should be in effect from and 


after its passage and approval. Approved 
February 5, 1955. 


32-1623. Designation of highways not located entirely and continuously 
within state as state highways—conditions. The state highway commission 
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HIGHWAYS, 
is hereby authorized to designate such public roads as shall be classed as 
state highways and subject to improvements under the provisions of the 
Federal Aid Road Act of Congress, approved July 11, 1916, and all other 
acts granting aid for public highways, even though such road or high- 
way is not located entirely and continuously within the boundaries of 
the state of Montana. The designation oF such roads or highways shall 
meet the following conditions: 

(1) That it shall be on an approved federal aid route and eligible for 
improvement under the Federal Aid Highway Acts; 

(2) That the location of a portion of such route outside the boundaries 
of the state of Montana is necessary because of natural geographical or 
physical conditions which make the construction of the highway within 
the state of Montana impossible or impracticable ; 

(3) That the portion of such route located outside the state of Mon- 
tana does not connect with and is not a part of the state highway system 
of the adjoining state. 


History: En. Sec. 1, Ch. 30, L. 1955. 


Title of Act 

An act to provide for the construction 
and maintenance of state highways which 
serve the people of the state of Montana, 
are located primarily in the state of Mon- 
tana, and which are partially located out- 
side the boundaries of the state of Mon- 
tana because of geographical or other 
physical conditions which make it impos- 
sible or impracticable to locate or con- 


tirely within the boundaries of the state 
of Montana; providing that said portion 
of highway outside the state of Montana 
does not connect to or is not a part of the 
state highway system of any adjoining 
state; providing that the cost of construc- 
tion, reconstruction, engineering, admin- 
istration, betterment and maintenance 
shall be paid out of funds of the state 
highway commission; repealing all acts 
and parts of acts in conflict therewith and 
providing an effective date. 


struct or reconstruct said highways en- 


32-1624. Powers regarding such highways. The state highway com- 
mission is authorized to do all things necessary or required to carry out 
fully the cooperation contemplated under the Federal Aid Highway Acts 
with regard to such roads and to expend funds for the construction, recon- 
struction, engineering, administration, betterment and maintenance thereof. 

History: En. Sec. 2, Ch. 30, L. 1955. Effective Date 
Repeciing Clanse Section 4 of Ch. 30, Laws 1955 provid- 


ed the act should be in effect from and 
Section 3 of Ch. 30, Laws 1955 repealed ft 
all acts and parts ef acts in conflict there- arter {tS passes es. and apo Oya ae 


February 17, 1955. 
with. 


32-1625. Facilities of utilities — relocation — cost — definitions. (a) 
The state highway commission shall have the power and authority to make 
and publish after appropriate hearings reasonable regulations for the in- 
stallation, construction, maintenance, repair, renewal and relocation of 
tracks, pipes, mains, conduits, cables, wires, towers, poles and other equip- 
ment and appliances (herein called “facilities”) of any utility in, on, along, 
over, across, through or under any project on (1) the Federal-Aid Primary 
System, or (2) the Federal-Aid Secondary System, or on (3) the Inter- 
state System, including extensions thereof within urban areas. Whenever 
the commission shall determine, after written notice supplied to all con- 
cerned not less than twenty (20) ‘days in advance of hearing and fair, 
public hearing at the time and place noticed for hearing (unless hearing 
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is waived by the utility or other interested parties in writing), that it is 
necessary that any such facilities which now are, or hereafter may be, 
located in, on, along, over, across, through or under any such Federal-Aid 
_ Primary System, Federal-Aid Secondary System, or on the Interstate Sys- 
tem, including extensions thereof within urban areas, should be relocated, 
the utility owning or operating such facilities shall relocate the same in 
accordance with the valid order of the commission, and seventy-five per 
cent (75%) of all costs of relocation, including acquisition of new right 
of way, dismantling, and removal, shall be paid by the state of Montana 
through the state highway commission. In case of any such relocation of 
facilities, as aforesaid, the public utility owning or operating the same, its 
successors or assigns, may maintain and operate such facilities, with the 
necessary appurtenances, in the new location or new locations. 


(b) Definitions. For the purposes of this section: 


The term “utility” shall include publicly, privately and cooperatively 
owned utilities. 


The term “cost of relocation” shall include the entire amount paid by 
such utility properly attributable to such relocation after deducting there- 
from any increase in the value of the new facility and any salvage value 
derived from the old facility; and, 


The term “Interstate System” means any highway now included or 
which shall hereafter be included as a part of the National System of In- 
terstate and Defense Highways, as provided in the Federal-Aid Highway 
Act of 1956, and any acts supplemental thereto or amendatory thereof. 

(c) The cost of relocating utility facilities in connection with any 
project on the Federal-Aid Primary System or Federal-Aid Secondary 
System or on the Interstate System is hereby declared to be a cost of 
highway construction. 

History: En. 32-1625 by Sec. 1, Ch. 254, of such facilities, shall be paid by the.state 


tee 9572 of Montana through the state highway 
; commission and that any such utilities 
Title of Act may maintain and operate any such facili- 


An act to amend and supplement chap-_ ties in the new location or locations; de- 
ter 16, entitled “State Highway Commis- fining terms used in this act; repealing all 
sion and Highway Engineer—Powers and acts and parts of acts in conflict with this 
Duties,” of Title 32, “Highways, Bridges act; and providing for an effective date. 
and Ferries,” Revised Codes of Montana, Tee ; 

1947, as amended and supplemented, by Constitutionality 

adding to said chapter 16, a new section to Section 2 of Ch. 254, Laws 1957 read “If 
be numbered section 32-1625 of said any part or parts of this act shall be held 
codes, to empower the state highway com- to be unconstitutional, such unconstitu- 
mission of the state of Montana to make tionality shall not affect the validity of the 
reasonable regulations for the removal, remaining parts of this act. The legisla- 
relocation, renewal and reconstruction of tive assembly hereby declares that it 
facilities of any utility, whether public, would have passed the remaining parts of 
private or cooperatively owned, in con- this act if it had known that such part or 
nection with any project on any Federal- parts would be declared unconstitutional.” 
Aid Primary Highway System, Federal- 


Aid Secondary Highway System, or on Repealing Clause 

any Interstate Highway System, and to Section 3 of Ch. 254, Laws 1957 read 
require utilities to relocate the same in “This act is hereby declared to be superior 
accordance with valid orders of the com- to and of controlling force over any code 


mission: providing that seventy-five per- provisions, statutes, session laws, and acts 
cent (75%) of the costs of removal, re- in any respect conflicting herewith, and 
location including acquisition of any new all acts and parts of acts in conflict here- 
right of way, renewal and reconstruction with are hereby repealed.” 
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Effective Date 


Section 4 of Ch. 254, Laws 1957 pro- 
vided the act should be in effect from and 


HIGHWAYS, BRIDGES AND FERRIES 


after its passage and approval. Approved 


March 19, 1957, 


CHAPTER 20—CONTROLLED ACCESS HIGHWAYS 


Designation as controlled access highway—resolution—findings. 


Design of controlled access facility—ingress and egress restricted. 


Section 32-2001. Purpose. 
32-2002. Definitions. 
32-2003. 
32-2004. Powers of highway authorities. 
32-2005. 
32-2006. Acquisition of property for facility. 
32-2007. New and existing facilities—grade crossing eliminations. 
32-2008. Existing roads and streets as service roads. 
32-2009. Marking of facility with signs. 


32-2009.1. Commercial enterprise or structure. 


32-2010. 


Violations specified—penalty. 


32-2001. Purpose. It is the declared policy of this state to facilitate 
the flow of traffic and promote public safety by controlling access to high- 
ways included by the bureau of public roads in the national system of 


interstate highways. 
History: En. Sec. 1, Ch. 104, L. 1955. 


Title of Act 


An act to provide for the planning, 
designation, establishment, use, regula- 
tion, alteration, improvement, mainte- 
nance, and vacation of controlled-access 
facilities; the acquisition of lands required 


and control of approaches; the establish- 
ment of local service roads; the prohibi- 
tion of certain acts thereon and provision 
for penalties therefor; repealing all acts 
and parts of acts in conflict therewith; and 
providing that this act shall be in full 
force and effect from and after its pas- 
sage and approval. 


therefor; the restriction of intersections 


32-2002. Definitions. When used in this act: 


(a) “Interstate highway” means any highway now included or which 
shall hereafter be included as a part of the National System of Inter- 
state Highways. 

(b) ‘Controlled access highway” means all portions of an interstate 
highway which the state highway commission shall determine and desig- 
nate for through traffic, over, from or to which owners or occupants of 
abutting land or other persons have no easement of access or only a 
limited easement of access, light, air or view, by reason of the fact that 
the property abuts upon such highway, or foreany other reason, and shall 
further include those portions of spurs to the interstate highway system 
which the state highway commission shall determine and designate as un- 
safe for or impeded by unrestricted access of traffic from intersecting 
streets or alleys or public or private roads or ways of passage. 

(c) “Controlled access facility” means and includes all streets, alleys, 
public roads, private roads and ways of passage intersecting any controlled 
access highway and all real property contiguous to the right of way of 
any controlled access highway. 

(d) “Existing highway” means and includes all highways, roads and 
streets heretofore established, constructed and in use. It shall not include 
new highways, roads or streets, or relocated highways, roads or streets, 
or portions of existing highways, roads or streets which are relocated. 


History: En. Sec. 2, Ch. 104, L. 1955; Amendment 
amd. Sec. 1, Ch. 121, L. 1957. The 1957 amendment substituted pres- 
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ent subd. (b) for one which formerly read 
“(b) ‘Controlled access highway’ means 
all portions of an interstate highway 
which the state highway commission shall 


32-2004 


determine and designate as unsafe for and 
impeded by unrestricted access of traffic 
from intersecting streets or alleys or pub- 
lic or private roads or ways of passage.” 


32-2003. Designation as controlled access highway—resolution—find- 
ings. No part or portion of an interstate highway shall be designated as 
a controlled access highway unless the state highway commission shall, by 
resolution adopted by the majority vote of the members in attendance at 
any regular or special meeting thereof, find and determine that it is neces- 
sary and/or desirable that the owners or occupants of the abutting land 
or other persons have no easement of access or only a limited easement of 
access, light, air or view by reason of the fact that their property abuts 
upon such highway or for any other reason: It is hereby declared that the 
requirement by the federal government that access be controlled is neces- 
sity for the passing of such resolution by the highway authorities; nor 
shall any part or portion of any interstate, or spurs to the interstate high- 
way system be designated as a controlled access highway unless the state 
highway commission shall, by resolution adopted by the majority vote of 
the members in attendance at any regular or special meeting thereof, find 
and determine that it is necessary and/or desirable that the rights of, or 
easements to access, light, air or view be acquired by the state so as to 
prevent such part or portion of highway from becoming unsafe for or im- 
peded by unrestricted access of traffic from intersecting streets or alleys 
or public or private roads or ways of passage. Such resolution shall con- 
tain a statement of the reasons for the adoption thereof, and shall set 
forth the location, distance and termini of the portion of the highway 
designated as a controlled access highway. 


History: En Sec. 3, Ch. 104, L. 1955; 
amd. Sec. 2, Ch. 121, L. 1957. 


congestion will result from unrestricted 
access thereto, or that hills, curves, or 


Amendment 

The 1957 amendment substituted that 
part of this section beginning with the 
words “it is necessary and/or desirable 
that the owners * * *” and continuing to 


other conditions with respect to traffic 
control or public safety render it unsafe 
to permit unrestricted access thereto.” The 
amendment also deleted the word “inter- 
state’ which appeared after the words 
“portion of the” in the last sentence. 


the last sentence for the words “traffic 


32-2004. Powers of highway authorities. The highway authorities of 
the state, counties, incorporated cities and towns, having authority to 
participate in the construction and maintenance of highways, are hereby 
authorized to plan, designate, establish, regulate, vacate, alter, improve, 
maintain, and provide controlled access facilities for public use wherever 
such authority or authorities shall find and determine the necessity or de- 
sirability of such controlled access facilities as defined in this chapter. 
Provided, that within incorporated cities and towns, and upon county roads 
within counties, such authority or authorities shall be subject to the con- 
sent of the governing body. Said highway authorities of the state, coun- 
ties, incorporated cities and towns, in addition to the specific powers 
granted in this act, shall also have and may exercise, relative to controlled 
access facilities, any and all additional authority now or hereafter vested 
in them relative to highways or streets within their respective jurisdic- 


DS 


32-2005 HIGHWAYS, BRIDGES AND FERRIES 


tions. Said units may regulate, restrict, or prohibit the use of such con- 
trolled access facilities by the various classes of vehicles or traffic. 
History: En Sec. 4, Ch. 104, L. 1955; controlled access facilities as defined in 


amd. Sec. 3, Ch. 121, L. 1957. this chapter” for the words “that traffic 
conditions will justify such special facili- 
Amendment ties” which appeared after the word “de- 


The 1957 amendment substituted the termine” near the end of the first sentence. 
words “the necessity or desirability of such 


32-2005. Design of controlled access facility—ingress and egress re- 
stricted. The highway authorities of the state, counties, incorporated 
cities and towns are authorized to so design any controlled access facility 
and to so regulate, restrict or prohibit access as to best serve the traffic 
for which such facility is intended. In this connection such highway 
authorities are authorized to divide and separate any controlled access 
facility into separate roadways by the construction of raised curbings, 
central dividing sections, or other physical separations, or by designat- 
ing such separate roadways by signs, markers, stripes, and other devices. 
No person shall have any rights of ingress or egress to, from or across 
controlled access facilities to or from abutting lands, except at such 
designated points at which access may be permitted, upon such terms 
and conditions as may be specified from time to time. 


History: En. Sec. 5, Ch. 104, L. 1955. 


32-2006. Acquisition of property for facility. For the purpose of this 
act, the highway authorities of the state, counties, incorporated cities and 
towns, respectively, or in cooperation one with the other, may acquire 
private or public property and property rights for controlled access 
facilities and service roads, including rights of access, air, view, and 
light, by gift, devise, purchase, or condemnation, in the same manner 
as such authorities are now or hereafter may be authorized by law to 
acquire property or property rights in connection with highways and 
streets within their respective jurisdictions. A right of way is hereby 
given, dedicated and set apart for controlled access facilities through, 
over, upon or across any county road and any street or alley intersecting 
a controlled access highway, and the acquisition of any such county road, 
street, or alley for use as a controlled access facility shall be deemed 
superior and a more necessary public use and purpose than the public 
use or purpose to which such road, street or alley has theretofore been 
dedicated. 


History: En. Sec. 6, Ch. 104, L. 1955. 


32-2007. New and existing facilities—grade crossing eliminations. The 
state or any of its subdivisions shall have authority, to provide for the 
elimination of intersections at grade of controlled access facilities with — 
existing state and county roads, and city or town streets at the right-of- 
way boundary line of such controlled access facility; and after the estab- 
lishment of any controlled access facility, no highway or street which is 
not a part of said facility shall intersect the same at grade. No incor- 
porated city or town street, county or state highway, or other public 
way shall be opened into or connected with any such controlled access 
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facility without the consent and previous approval of the highway author- 
ity in the state, county, incorporated city or town having jurisdiction 
over such controlled access facility. Provided, however, that the commis- 
‘sion may, whenever it determines that traffic is not thereby impeded 
and that public safety is not thereby impaired, authorize the continued 
intersection at grade of lightly traveled farm entrances and minor public 
roads as ways of access to controlled access highways in sparsely popu- 
lated rural areas. 


History: En. Sec. 7, Ch. 104, L. 1955. 


32-2008. Existing roads and streets as service roads. In connection 
with the development of any controlled access facility the state, county, 
or incorporated city or town highway authorities are authorized to plan, 
designate, establish, use, regulate, alter, improve, maintain, and vacate 
local service roads and streets or to designate as local service roads 
and streets any existing road or street, and to exercise jurisdiction over 
service roads in the same manner as is authorized over controlled access 
facilities under the terms of this act, whenever such local service roads 
are necessary for carrying out any of the provisions of this act. Such 
local service roads or streets shall be of appropriate design, and shall 
be separated from the controlled access facility proper by means of all 
devices determined to be necessary in carrying out the provisions of this 
act. 

History: En. Sec. 8, Ch. 104, L. 1955. 


32-2009. Marking of facility with signs. After the opening of any new 
and additional controlled access facility, or after the designation and 
establishment of any existing street or highway as included, the particu- 
lar highways and streets or those portions thereof designated and estab- 
lished, shall be physically marked and indicated by the erection and 
maintenance of signs indicating to drivers of vehicles that they are en- 
tering a controlled access area and that they are leaving a controlled ac- 
cess area. 

History: En. Sec. 9, Ch. 104, L. 1955. 


32-2009.1. Commercial enterprise or structure. No commercial enter- 
prise or structure can be constructed or operated on the publicly-owned 
right of way of, or on any publicly-owned or publicly-leased land used for, 
or in connection with a controlled-access facility. 

History: En. 32-2009.1 by Sec. 1, Ch. be constructed, located or operated within 


134, L. 1959. the limits of a right of way or a con- 
; trolled-access facility; and containing a 
Title of Act repealing clause. 
An act to amend Chapter 20, Title 32, ‘ 
of the Revised Codes of Montana, 1947, Repealing Clause 
by adding thereto a new section to be Section 2 of Ch. 134, Laws 1959 re- 


numbered 32-2009.1; providing that no pealed all acts and parts of acts in con- 
commercial enterprise or structure shall flict therewith. 


32-2010. Violations specified—penalty. After the opening of any new 
and additional controlled access highway facility, or after the designation 
and establishment of any existing street or highway as included, it shall 
be unlawful for any person (1) to drive a vehicle over, upon, or across 
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any curb, central dividing section, or other separation or dividing line on 
controlled access facilities; (2) to make a left turn or a semicircular or 
U-turn except through an opening provided for that purpose in the divid- 
ing curb section, separation, or line; (3) to drive any vehicle except in 
the proper lane provided for that purpose and in the proper direction and 
to the right of the central dividing curb, separation section, or line; (4) 
to drive any vehicle into the controlled access facility from a local serv- 
ice road except through an opening provided for that purpose in the 
dividing curb, or dividing section, or dividing line which separates such 
service road from the controlled access facility proper. Any person who 
violates any of the provisions of this section shall be guilty of a mis- 
demeanor and upon arrest and conviction therefor shall be punished by a 
fine of not less than five dollars ($5.00) nor more than one hundred dollars 
($100.00), or by imprisonment in the city or county jail for not less than 
five (5) days nor more than ninety (90) days, or by both fine and imprison- 
ment. 


History: En. Sec. 10, Ch. 104, L. 1955. with any federal aid highway act or any 


ps amendments to such acts.” 
Separability Clause 


Section 1? 6f“Ch. ~ 104°4Laws (1955-*as 
amended by Sec. 4 of Ch. 121, Laws 1957 
read “Severability. If any section, provi- 
sion, or clause of this act shall be declared 
invalid or inapplicable to any person or 
circumstance, such invalidity or inappli- 
cability shall not be construed to affect 
the portions not so held or persons or cir- 
cumstances not so affected. All laws or 
portions of laws inconsistent with the 
policy and provisions of this act are here- 
by repealed to the extent of such incon- 
sistency in its application to controlled 
access facilities provided for in this act. 
Provided further that nothing herein con- 
tained shall be construed to be in conflict 


Repealing Clauses 


Section 12 of Ch. 104, Laws 1955 and 
Sec. 5 of Ch. 121, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Dates 


Section 13 of Ch. 104, Laws 1955 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
Marehs2,.1955. 

Section 6 of Ch. 121, Laws 1957 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 5, 1957. 


CHAPTER 21—UNIFORM ACT REGULATING TRAFFIC ON HIGHWAYS 


Section 32-2101 


Definition of words and phrases. 


vehicle — motorcycle — motor-driven 


cycle—authorized emergency vehicle—school bus—bicycle—special 


Street or highway—private road or driveway—roadway—sidewalk— 


laned roadway—through highway—controlled-access highway. 


32-2102. Definitions — vehicle — motor 
mobile equipment. 
32-2103. Definitions—truck-tractor—farm tractor—road tractor. 
32-2104. Definitions—truck—bus—trackless trolley coach. 
32-2105. Definitions—trailer—semitrailer—pole trailer—house trailer. 
32-2106. Definitions—pneumatic tire—solid tire—metal tires. 
32-2107. Definitions—railroad—railroad train. 
32-2108. Definitions—explosives—flammable liquid. 
32-2109. Definitions—gross weight. 
32-2110. Definitions—supervisor—board—commiission. , 
32-2111. Definitions—person—pedestrian—driver—owner. 
32-2112. Police officer or highway patrolman. 
32-2113. Local authorities. 
32-2114. 
32-2115. Intersection. 
32-2116. Crosswalk. 
32-2117. Safety zone. 
32-2118. Business district—residence district. 
32-2119. 


or signal. 
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Official traffic-control devices—traffic-control signal—railroad sign 


32-2120. 
32-2121. 
32-2122. 
32-2123. 
32-2124. 
32-2124.1. 


32-2124.2. 


32-2125. 
32-2126. 
32-2127. 
32-2128. 
32-2129. 
32-2130. 
32-2131. 
32-2132. 


32-2133. 
32-2134. 
32-2135. 
32-2136. 
32-2137. 
32-2138. 
32-2139. 
32-2140. 
32-2141. 


REGULATING TRAFFIC ON HIGHWAYS 


Traffic. 

Right of way. 

Stop—stop, stopping, or standing—park. 

Arterial street—implement of husbandry—urban district. 

Provisions of act refer to vehicles upon the highways—exceptions. 

Operation of vehicles across public roads and highways not con- 
sidered operation on roads, when. 

Authority to regulate, license, or tax the fuel extends only to 
vehicles operated on public roads. 

Required obedience to traffic laws. 

Obedience to police officers and highway patrolmen. 

Public officers and employees to obey act. 

Authorized emergency vehicles. 

Traffic laws apply to persons driving animal-drawn vehicles. 

Provisions of act uniform throughout state. 

Powers of local authorities. 

This act not to interfere with rights of owners of real property 
with reference thereto. 

State highway commission to adopt sign manual. 

State highway commission to sign all state highways. 

Local traffic-control devices. 

Obedience to and required traffic-control devices. 

Traffic-control signal legend. 

Pedestrian control signals. 

Flashing signals. 

Display of unauthorized signs, signals, or markings. 

Interference with official traffic-control devices or railroad signs or 
signals. 


32-2142(1), 32-2142(2). Persons under the influence of intoxicating liquor or 


32-2143. 
32-2144. 
32-2145. 
32-2146. 
32-2147. 
32-2148. 


32-2149. 
32-2150. 
32£2150.1! 
S221 52 
32-2150.3. 
32-2151. 
S2e2 152; 
O82 1G 
32-2154: 
32-2155; 
32-2156. 
3222157. 
32-2158. 
32-2159. 
32-2160. 
32-2161. 
32-2162. 
32-2163. 
32-2164. 
32-2165. 
32-2166. 
32-2167. 
32-2168. 
32-2169. 
32-2170. 
822217 |: 
3222172. 
fa WEY 
3222174. 
32-2075. 
32-2176; 


of drugs. 
Reckless driving. 
Speed restrictions—basic rule. 
Establishment of state speed zones. 
When local authorities may and shall alter limits. 
Minimum speed regulations. 
Special speed limitations on trucks, truck-tractors, motor-driven 
cycles and vehicles towing house trailers. 
Special speed limitations. 
Charging violations. 
Use of radar—evidence admissible. 
Arrest without a warrant in radar cases. 
Erection of radar signs. 
Drive on right side of roadway—exceptions. 
Passing vehicles proceeding in opposite directions. 
Overtaking a vehicle on the left. 
When overtaking on right is permitted. 
Limitations on overtaking on the left. 
Further limitations on driving to left of center of roadway. 
No-passing zones. 
One-way roadways and rotary traffic islands. 
Driving on roadways laned for traffic. 
Following too closely. 
Driving on divided highways. 
Restricted access. 
Restrictions on use of controlled-access roadway. 
Required position and method of turning at intersections. 
Turning on curve or crest of grade prohibited. 
Starting parked vehicle. 
Turning movements and required signals. 
Signals by hand and arm or signal device. 
Method of giving hand-and-arm signals. 
Vehicle approaching or entering intersection. 
Vehicle turning left at intersection. 
Vehicle entering through highway or stop intersection. 
Vehicle entering highway from private road or driveway. 
Vehicles approaching ‘Yield Right-of-Way” sign. 
Operation of vehicles on approach of authorized emergency vehicles. 
Pedestrians subject to traffic regulations. 
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32-2177. Pedestrians’ right of way in crosswalk. 

32-2178. Crossing at other than crosswalks. 

32-2179. Drivers to exercise due care. 

32-2180. Pedestrians to use right half of crosswalk. 

32-2181. Pedestrians on roadways. 

32-2182. Pedestrian soliciting rides or business. 

32-2183. Intoxicated pedestrian. 

32-2184. Effect of regulations. 

32-2185. Traffic laws apply to persons riding bicycles. 

32-2186. Riding on bicycles. 

32-2187. Clinging to vehicles. 

32-2188. Riding on roadways and bicycle paths. 

32-2189. Carrying articles. 

32-2190. Lamps and other equipment on bicycles. 

32-2191. Obedience to signal indicating approach of train. 

32-2192. All vehicles must stop at certain railroad grade crossings. 

32-2193. Certain vehicles must stop at all railroad grade crossings. 

32-2194. Moving heavy equipment at railroad grade crossings. 

32-2195. Vehicles must stop at stop signs. 

32-2196. Stop before emerging from alley, driveway, or building. 

32-2197. Overtaking and passing school bus. 

32-2198. Special lighting equipment on school busses. 

32-2199. Stopping, standing, or parking outside of business or residence 

districts. 

32-21-100. Officers or highway patrolmen authorized to remove illegally 
stopped vehicles. 

32-21-101. Stopping, standing, or parking prohibited in specified places. 

32-21-102. Additional parking regulations. 

32-21-103. Unattended motor vehicles. 

32-21-104. Limitations on backing. 

32-21-105. Riding on motorcycles. 

32-21-106. Obstruction to driver’s view or driving mechanism. 

32-21-107. Driving on mountain highways. 

32-21-108. Coasting prohibited. 

32-21-109. Following fire apparatus prohibited. 

32-21-110. Crossing fire hose. 

32-21-111. Putting glass, etc., on highway prohibited. 

32-21-112. Riding on fenders or running boards prohibited. 

32-21-112.1. Riding in house trailers. 

32-21-112.2. Opening and closing vehicle doors. 

32-21-113. Shooting from or across highway. 

32-21-114. Scope and effect of regulations. 

32-21-115. When lighted lamps are required. 

32-21-116. Visibility distance and mounted height of lamps. 

32-21-117. Head lamps on motor vehicles. 

32-21-118. Tail lamps. 

32-21-119. New motor vehicles to be equipped with reflectors. 

32-21-120. Stop lamps and turn signals required on new motor vehicles. 

32-21-121. Application of succeeding sections. 

32-21-122. Additional equipment required on certain vehicles. 

32-21-123. Color of clearance lamps, side marker lamps, reflectors and back- 
up lamps. 

32-21-124. Mounting of reflectors, clearance lamps, and side marker lamps. 

32-21-125. Visibility of reflectors, clearance lamps, and marker lamps. 

32-21-126. Obstructed lights not required. 

32-21-127. Lamp or flag on projecting load. 

32-21-128. Lamps on parked vehicles. 

32-21-129. rasa on farm tractors, farm equipment, and implements of hus- 
andry. 

32-21-130. Lamps on other vehicles and equipment. 

32-21-131. Spot lamps and auxiliary lamps. 

32-21-132. Audible and visual signals on vehicles. 

32-21-133. Signal lamps and signal devices. 

32-21-134. Additional lighting equipment. 

32-21-135. Multiple-beam road-lighting equipment. 

32-21-136. Use of multiple-beam road-lighting equipment. 

ee eee Single-beam road-lighting equipment. 

32-21-138. 


Lighting equipment on motor-driven cycles. 
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32-21-139. Alternate road-lighting equipment. 
32-21-140. Number of driving lamps required or permitted. 
32-21-141. Special restrictions on lamps. 


32-21-141.1. Blinker-type red light on fireman’s private vehicle—use—identi- 


fication card. 


32-21-141.2. Violation—misdemeanor, 


Windshields must be unobstructed and equipped with wipers. 
Certain vehicles to carry flares or other warning devices. 


Vehicles without required equipment or in unsafe condition. 


Unlawful operation by child under eighteen—exclusive jurisdic- 


tion of district court—penalties—impounding of vehicle, when. 


32-21-142. Standards for lights on snow-removal equipment. 
32-21-143. Brakes. 

32-21-144. Brakes on motor-driven cycles. 

32-21-145. Horns and warning devices. 

32-21-146. Mufflers, prevention of noise. 

32-21-147. Mirrors. 

32-21-148. 

32-21-149. Restrictions as to tire equipment. 

32-21-150. Safety glazing material in motor vehicles. 
32-21-151. 

32-21-152. Display of warning devices when vehicle disabled. 
32-21-153. Vehicles transporting explosives. 

32-21-154. 

32-21-155. Inspections by officers of the department. 
32-21-156. Owners and drivers to comply with inspection laws. 
32-21-157. Penalties for misdemeanor. 

32-21-158. Uniformity of interpretation. 

32-21-159. Short title. 

32-21-160. Constitutionality. 

32-21-161. Commercial tow car requirements. 

32-21-162. Penalty. 

32-21-163. 

32-21-164. Summons—issuing to child under eighteen. 
32-21-165. 


authority. 


Court learning of unlawful operation by child under eighteen— 


32-2101. Definition of words and phrases. The following words and 
phrases when used in this act shall, for the purpose of this act, have mean- 
ings respectively ascribed to them in this article [32-2101 to 32-2123]. 


History: En. Sec. 1, Ch. 263, L. 1955. 


Compiler’s Note 

Sections 32-2101 to 32-2123 comprised 
Article I of Ch. 263, Laws 1955 entitled 
“Words and Phrases Defined.” 


Title of Act 


An act regulating traffic and the opera- 
tion of vehicles upon the public highways 
of the state of Montana, to make uniform 
the laws relating thereto and to be known 
as The Montana Uniform Act Regulat- 
ing Traffic on the Highways; defining 
certain terms used in the act; defining the 
power of local authorities to enact or en- 
force ordinances, rules, or regulations in 
regard to matters embraced within the 
provisions of this act; establishing rules 
of the road, and providing for the obedi- 
ence to and effect of traffic laws, excep- 
tions thereto, and defining the duties and 
obligations of authorized emergency ve- 
hicles; providing for obedience to traffic 
signs, signals, and markings and required 
traffic-econtrol devices; providing for driv- 
ing vehicles on the right side of roadway 
—overtaking and passing, and the limita- 
tions thereon, and establishment of no- 
passing zones, and restrictions on the use 
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of controlled access roadways; providing 
for the right of way for vehicles approach- 
ing or entering intersections, turning left 
at intersections, entering through high- 
way or stop intersection, or from private 
road or driveway; providing for pedeés- 
trians’ rights and duties and providing 
that drivers exercise due care; prohibit- 
ing pedestrians from soliciting rides or 
business; providing for turning and start- 
ing vehicles and signals to be given on 
stopping and turning; requiring special! 
stops and obedience to signals on ap- 
proach of train; and providing that ve- 
hicles stop at railroad grade crossings and 
providing for moving heavy equipment at 
railroad grade crossings and providing 
that a driver of a vehicle emerging from 
an alley, driveway, or building must stop: 
defining the duties of a driver of a vehicle 
on overtaking and passing school bus; 
establishing speed restrictions, limitations 
of speed, and speed zones; defining cer- 
tain crimes in the use and operation of 
vehicles and fixing penalties; regulations 
on stopping, standing and parking of ve- 
hicles and providing for additional park- 
ing regulations; providing for miscel- 
laneous rules on unattended motor ve- 
hicles; regulating riding on motorcycles, 


32-2102 


regulations on backing, obstruction to 
driver’s view or driving mechanism, driv- 
ing on mountain highways; prohibiting 
following fire apparatus, crossing fire 
hose; prohibiting the deposit of certain 
materials on the highways; providing for 
the operation of bicycles and play vehicles 
on the highway; providing for vehicle’s 
equipment and devices and inspection 
thereof; defining and regulating the light- 
ing equipment, brakes and other vehicular 
devices on motor vehicles and other ve- 
hicles while traveling on the public high- 
ways; providing for revocation of opera- 
tors’ and chauffeurs’ licenses upon the 
conviction of certain crimes and provid- 
ing that upon application to the Montana 
highway patrol board by operators or 
chauffeurs who have had their licenses 
revoked and upon proper showing on the 
part of the said applicant the board may 
issue restricted licenses; providing for en- 
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forcement; providing for uniformity of 
interpretation; providing that if part of 
this act be held unconstitutional it shall 
not affect remaining parts of act; repeal- 
ing sections 31-107, Revised Codes of 
Montana, 1947, as amended by section 1, 
chapter 94, Laws of 1949, 31-108 Revised 
Codes of Montana, 1947, as amended by 
section 1, chapter 118, Laws of 1949, 
31-109, 32-801, 32-802, 32-803, 32-804, 
32-805, 32-806, 32-1011, 32-1015, 32-1017, 
32-1101, 32-1102, 32-1103, Revised Codes 
of Montana, 1947, as amended by section 
1, chapter 70, Laws of 1949, 32-1104, 
32-1105, 32-1106, 32-1107, 32-1108, 32-1109, 
32-1111, 32-1132, 32-1133, 32-1134, 32-1135, 
32-1136, 32-1137, 32-1138, 32-1139, 32-1140, 
32-1141, 32-1142, 32-1146, 32-1611, 32-1612, 
69-1913, 69-1915, Revised Codes of Mon- 
tana, 1947; repealing all acts and parts of 
acts in conflict therewith; and providing 
effective date of act. 


32-2102. Definitions — vehicle— motor vehicle — motorcycle — motor- 
driven cycle—authorized emergency vehicle—school bus—bicycle—special 
mobile equipment. (a) Vehicle. Every device, in, upon, or by which any 
person or property is or may be transported or drawn upon a highway, ex- 
cept devices moved by human power or used exclusively upon stationary 
rails or tracks. | 

(b) Motor Vehicle. Every vehicle which is self-propelled and every 
vehicle which is propelled by electric power obtained from overhead trol- 
ley wires, but not operated upon rails. 

(c) Motorcycle. Every motor vehicle having a seat or saddle for the 
use of the rider and designed to travel on not more than three (3) wheels 
in contact with the ground, but excluding a tractor. 

(d) Motor-Driven Cycle. Every motorcycle, including every motor 
scooter, with a motor which produces not to exceed five (5) horsepower, 
and every bicycle with motor attached. 

(e) Authorized Emergency Vehicle. Vehicles of the fire department, 
fire patrol, police vehicles, and such ambulances and emergency vehicles 
of municipal departments or public service corporations or of persons as 
are designated or authorized by the board. 


({) School Bus. Every motor vehicle owned by a public or govern- 
mental agency and operated for the transportation of children to or from 
school or privately owned and operated for compensation for the trans- 
portation of children to or from school. 


(g) Bicycle. Every device propelled by human power upon which any 
person may ride, having two (2) tandem wheels either of which is more 
than twenty (20) inches in diameter. 


(h) Special Mobile Equipment. Every vehicle not designed or used 
primarily for the transportation of persons or property and incidentally 
operated or moved over the highways, including farm tractors, road con- 
struction or maintenance machinery, ditch-digging apparatus, well-boring 
apparatus and concrete mixers. The foregoing enumeration shall be 


60 


REGULATING TRAFFIC ON HIGHWAYS 32-2105 


deemed partial and shall not operate to exclude other such vehicles which 
are within the general terms of this section. 


History: En. Sec. 2, Ch. 263, L. 1955. Laws 1955 entitled “Vehicles and Equip- 


: D fi ty 
Compiler’s Note ment Defined 


Sections 32-2102 to 32-2109 comprised 
Subdivision I of Article I of Ch. 263, 


32-2103. Definitions—truck-tractor—farm tractor—road tractor. (a) 
Truck-tractor. Every motor vehicle designed and used primarily for 
drawing other vehicles and not so constructed as to carry a load other 
than a part of the weight of the vehicle and load so drawn. 


(b) Farm Tractor. Every motor vehicle designed and used primarily 
as a farm implement for drawing plows, mowing machines, and other 
implements of husbandry. 


(c) Road Tractor. Every motor vehicle designed and used for draw- 
ing other vehicles and not so constructed as to carry any load thereon 
either independently or any part of the weight of a vehicle or load so 
drawn. 


History: En. Sec. 3, Ch. 263, L. 1955. 


32-2104. Definitions—truck—bus—trackless trolley coach. (a) Truck. 
Every motor vehicle designed, used, or maintained primarily for the 
transportation of property. 


(b) Bus. Every motor vehicle designed for carrying more than ten 
(10) passengers and used for the transportation of persons; and every 
motor vehicle, other than a taxicab, designed and used for the transpor- 
tation of persons for compensation. 


(c) Trackless Trolley Coach. Every motor vehicle which is propelled 
by electric power obtained from overhead trolley wires but not operated 
upon rails. 

History: En. Sec. 4, Ch. 263, L. 1955. 


32-2105. Definitions—trailer—semitrailer—pole trailer—house trailer. 
(a) Trailer. Every vehicle with or without motive power, other than a 
pole trailer, designed for carrying property and for being drawn by a motor 
vehicle and so constructed that no part of its weight rests upon the towing 
vehicle. 

(b) Semitrailer. Every vehicle with or without motive power, other 
than a pole trailer, designed for carrying property and for being drawn by 
a motor vehicle and so constructed that some part of its weight and that of 
its load rests upon or is carried by another vehicle. 

(c) Pole Trailer. Every vehicle without power designed to be drawn 
by another vehicle and attached to the towing vehicle by means of a reach, 
or pole, or by being boomed or otherwise secured to the towing vehicle, 
and ordinarily used for transporting long or irregularly shaped loads such 
as poles, pipes, or structural members capable, generally, of sustaining 
themselves as beams between the supporting connections. 

(d) House Trailer. A trailer or a semitrailer which is designed, con- 
structed and equipped as a dwelling place, living abode or sleeping place 
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(either. permanently or temporarily) and is equipped for use as a con- 
veyance on streets and highways, or a trailer or semitrailer whose chassis 
and exterior shell is designed and constructed for use as a house trailer, 
as defined above, but which is used permanently or temporarily for the 
advertising, sales, display or promotion of merchandise or services, or 
for any commercial purpose except the transportation of property for hire 
or the transportation of property for distribution by a private carrier. 

History: En. Sec. 5, Ch. 263, L. 1955; subd. (a) and subd. (b) and added subd. 
amd. Sec. 1, Ch. 204, L. 1957. (d). 


Amendment Repealing Clause 


The 1957 amendment deleted the words Section 2 of Ch. 204, Laws 1957 repealed 
“persons or” which appeared between the all acts and parts of acts in conflict there- 
words “carrying” and “property” in both with. 


32-2106. Definitions—pneumatic tire—solid tire—metal tires. (a) Pneu- 
matic Tire. Every tire in which compressed air is designed to support 
the load. 


(b) Solid Tire. Every tire of rubber or other resilient material which 
does not depend upon compressed air for the support of the load. 


(c) Metal Tires. Every tire the surface of which in contact with the 
highway is wholly or partly metal or other hard nonresilient material. 
History: En. Sec. 6, Ch. 263, L. 1955. 


32-2107. Definitions—railroad—railroad train. (a) Railroad. A car- 
rier of persons or property upon cars, other than streetcars, operated upon 
stationary rails. 

(b) Railroad Train. A steam engine, electric or other motor, with or 
without cars coupled thereto, operated upon rails, except streetcars. 

History: En. Sec. 7, Ch. 263, L. 1955. 


32-2108. Definitions — explosives — flammable liquid. (a) Explosives. 
Any chemical compound or mechanical mixture that is commonly used or 
intended for the purpose of producing an explosion and which contains 
any oxidizing and combustive units or other ingredients in such propor- 
tions, quantities, or packing that an ignition by fire, by friction, by con- 
cussion, by percussion, or by detonator of any part of the compound or 
mixture may cause such sudden generation of highly heated gases that 
the resultant gaseous pressures are capable of producing destructive effects 
on contiguous objects or of destroying life or limb. 

(b) Flammable Liquid. Any liquid which has a flash point of seventy 
(70) degrees F., or less, as determined by a tagliabue or equivalent closed 
cup test device. 

History: En. Sec. 8, Ch. 263, L. 1955. 


32-2109. Definitions—gross weight. Gross Weight. The weight of a 
vehicle without load plus the weight of any load thereon. 
History: En. Sec. 9, Ch. 263, L. 1955. 


32-2110. Definitions—supervisor—board—commission. (a) Supervisor. 
The supervisor of the Montana highway patrol of this state. 
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(b) Board. The Montana highway patrol board of this state acting 
directly or through its duly authorized officers and agents. 
(c) Commission. The state highway commission of Montana. 


History: En. Sec. 10, Ch. 263, L. 1955. Laws 1955 entitled “Governmental Agen- 


. cies, Persons, Owners, etc., Defined.” 
Compiler’s Note : : j ‘ 


Sections 32-2110 to 32-2113 comprised 
Subdivision II of Article I of Ch. 263, 


32-2111. Definitions—person—pedestrian—driver—owner. (a) Person. 
Every natural person, firm, copartnership, association, or corporation. 

(b) Pedestrian. Any person afoot. 

(c) Driver. Every person who drives or is in actual physical control 
of a vehicle. 

(d) Owner. A person who holds the legal title of a vehicle or in the 
event a vehicle is the subject of an agreement for the conditional sale or 
lease therof with the right of purchase upon performance of the conditions 
stated in the agreement and with an immediate right of possession vested 
in the conditional vendee or lessee, or in the event a mortgagor of a ve- 
hicle is entitled to possession, then such conditional vendee or lessee or 
mortgagor shall be deemed the owner for the purpose of this act. 

History: En. Sec. 11, Ch. 263, L. 1955. 


32-2112. Police officer or highway patrolman. Every officer authorized 
to direct or regulate traffic or to make arrests for violations of traffic regu- 
lations. 

History: En. Sec. 12, Ch. 263, L. 1955. 


32-2113. Local authorities. Every county, municipal, and other local 
board or body having authority to enact laws relating to traffic under 
the constitution and laws of this state. 

History: En. Sec. 13, Ch. 263, L. 1955. 


32-2114. Street or highway—private road or driveway—roadway—side- 
walk—laned roadway—through highway—controlled-access highway. (a) 
Street or Highway. The entire width between the boundary lines of every 
street, highway and related structure as have been, or shall be, built and 
maintained with appropriated funds of the United States and which have 
been, or shall be, built and maintained with funds of the state of Montana, 
or any political subdivision thereof, or which have been or shall be dedi- 
cated to public use or have been acquired by eminent domain. 

(b) Private Road or Driveway. Every way or place in private owner- 
ship and used for vehicular travel by the owner and those having express 
or implied permission from the owner, but not by other persons. 

(c) Roadway. That portion of a highway improved, designed, or or- 
dinarily used for vehicular travel, exclusive of the berm or shoulder. In 
the event a highway includes two (2) or more separate roadways the term 
“roadway” as used herein shall refer to any Suen roadway separately but 
not to all such roadways collectively. 

(d) Sidewalk. That portion of a street between the curb lines or the 
lateral lines of a roadway, and the adjacent property lines, intended for 
use of pedestrians. 
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(e) Laned Roadway. A roadway which is divided into two (2) or 
more clearly marked lanes for vehicular traffic. 

(f) Through Highway. Every highway or portion thereof at the 
entrances to which vehicular traffic from intersecting highways is required 
by law to stop before entering or crossing the same and when stop signs 
are erected as provided in this act. 

(g) Controlled-access Highway. Every highway, street, or roadway, in 
respect to which owners or occupants of abutting lands and other persons 
have no legal right of access to or from the same except at such points only 
and in such manner as may be determined by the public authority having 
jurisdiction over such highway, street, or roadway. 

History: En. Sec. 14, Ch. 263, L. 1955; Amendment 
amd. Sec. 2, Ch. 247, L. 1959. The 1959 amendment substituted pres- 
OR ie Sirel width between the! beaut yaa mal 


Sections 32-2114 to 32-2123 comprised blicly maintained when a 
Subdivision III of Article I of Ch. 263, part thereof is open to the use of the 


Laws 1955 entitled “Highways, Restrict- ublic for the purpose of vehicular travel.” 
ed Districts, Zones, etc., Defined.” sts 


32-2115. Intersection. (a) The area embraced within the prolongation 
or connection of the lateral curb lines, or, if none, then the lateral bound- 
ary lines of the roadways of two (2) highways which join one another at, 
or approximately at, right angles, or the area within which vehicles travel- 
ing upon different highways joining at any other angle may come in con- 
flict. 

(b) Where a highway includes two roadways thirty (30) feet or more 
apart, then every crossing of each roadway of such divided highway by 
an intersecting highway shall be regarded as a separate intersection. In 
the event such intersecting highway also includes two (2) roadways thirty 
(30) feet or more apart, then every crossing of two (2) roadways of such 
highways shall be regarded as a separate intersection. 

History: En. Sec. 15, Ch. 263, L. 1955. 


32-2116. Crosswalk. (a) That part of a roadway at an intersection 
included within the connections of the lateral lines of the sidewalks on 
opposite sides of the highway measured from the curbs, or in the absence 
of curbs, from the edges of the traversable roadway. 


(b) Any portion of a roadway at an intersection or elsewhere dis- 
tinctly indicated for pedestrians crossing by lines or other markings on 
the surface. 

History: En. Sec. 16, Ch. 263, L. 1955. 


32-2117. Safety zone. The area or space officially set apart within a 
roadway for the exclusive use of pedestrians and which is protected or is 
so marked or indicated by adequate signs as to be plainly visible at all 
times while set apart as a safety zone. 

History: En. Sec. 17, Ch. 263, L. 1955. 


32-2118. Business district—residence district. (a) Business District. 
The territory contiguous to and including a highway when within any six 
hundred (600) feet along such highway there are buildings in use for busi- 
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ness or industrial purposes, including but not limited to hotels, banks, or 
office buildings, railroad stations, and public buildings which occupy at 
least three hundred (300) feet of frontage on one (1) side or three hun- 
dred (300) feet collectively on both sides of the highway. 

(b) Residence District. The territory contiguous to and including a 
highway not comprising a business district when the property on such 
highway for a distance of three hundred (300) feet or more is in the main 
improved with residences or residences and buildings in use for business. 

History: En. Sec. 18, Ch. 263, L. 1955. 


32-2119. Official traffic-control devices—traffic-control signal—railroad 
sign or signal. (a) Official Traffic-control Devices. All signs, signals, 
markings, and devices not inconsistent with this act placed or erected by 
authority of a public body or official having jurisdiction, for the purpose of 
regulating, warning, or guiding traffic. 

(b) Traffic-control Signal. Any device, whether manually, electrically, 
or mechanically operated, by which traffic is alternately directed to stop 
and to proceed. 

(c) Railroad Sign or Signal. Any sign, signal, or device erected by 
authority of a public body or official or by a railroad and intended to give 
notice of the presence of railroad tracks or the approach of a railroad train. 

History: En. Sec. 19, Ch. 263, L. 1955. 


32-2120. Traffic. Pedestrians, ridden or herded animals, vehicles, street- 
cars, and other conveyances either singly or together while using any 
highways for purposes of travel. 

History: En Sec. 20, Ch. 263, L. 1955. 


32-2121. Right of way. The privilege of the immediate use of the road- 
way. 
History: En. Sec. 21, Ch. 263, L. 1955. 


32-2122. Stop—stop, stopping, or standing—park. (a) Stop. When re- 
quired means complete cessation from movement. 

(b) Stop, Stopping, or Standing. When prohibited means any stopping 
or standing of a vehicle, whether occupied or not, except when necessary 
to avoid conflict with other traffic or in compliance with the directions of 
a police officer, highway patrolman, or traffic-control sign or signal. 

(c) Park. When prohibited means the standing of a vehicle, whether 
occupied or not, otherwise than temporarily for the purpose of and while 
actually engaged in loading or unloading. 

History: En. Sec. 21.1, Ch. 263, L. 1955. 


32-2123. Arterial street—implement of husbandry—urban district. (a) 
Arterial Street. Any U. S. or state numbered route, controlled-access high- 
way, or other major radial or circumferential street or highway designated 
by local authorities within their respective jurisdictions as part of a major 
arterial system or highway. 

(b) Implement of Husbandry. Every vehicle which is designed for 
agricultural purposes and exclusively used by the owner thereof in the 
conduct of his agricultural operations. 
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(c) Urban District. The territory contiguous to and including any 
street which is built up with structures devoted to business, industry, or 
dwelling houses situated at intervals of less than one hundred (100) feet 
for a distance of a quarter (4%) of a mile or more. 
History: En. Sec. 21.2, Ch. 263, L. 1955. 


32-2124. Provisions of act refer to vehicles upon the highways—excep- 
tions. The provisions of this act relating to the operation of vehicles refer 
exclusively to the operation of vehicles upon highways except: 

1. Where a different place is specifically referred to in a given section. 

2. The provisions of Article IV [32-2142, 32-2143] of this act and chap- 
ter 12, Title 32, Revised Codes of Montana, 1947, shall apply upon high- 
ways and elsewhere throughout the state. 

History: En. Sec. 22, Ch. 263, L. 1955. “Obedience 


Laws.” 
Compiler’s Note 


Sections 32-2124 to 32-2132 comprised 
Article II of Ch. 263, Laws 1955 entitled 


to and Effect of Traffic 


32-2124.1. Operation of vehicles across public roads and highways not 
considered operation on roads, when. The operation of motor vehicles 
directly across the public roads and highways of this state, especially as 
required in the transportation of natural resource products, including agri- 
cultural products and livestock, shall not be considered to be the operation 
of such vehicles on the public roads and highways of this state; provided, 
that such crossings are adequately marked with such warning signs or 
devices, and are subject to relating to stopping before entry, and to restora- 
tion of any damage, as may reasonably be prescribed by the state or local 
agency in control of safety of operation of the public highway involved. 


History: En. Sec. 4, Ch. 247, L. 1959. 


Title of Act 


An act to amend section 32-103 of the 
Revised Codes of Montana, 1947, defining 
public highways, to provide for certain 
changes in the definition; to amend sec- 
tion 32-2114 of the Revised Codes of 
Montana, 1947, enacted as section 14, 
Chapter 263 of the Montana Session Laws 


provide changes in definition; to amend 
section 84-1831 of the Revised Codes of 
Montana, 1947, enacted as section 2, 
Chapter 162 of the Montana Session Laws 
of 1955, relating to definitions for the 
purpose of special fuel tax; to establish 
the policy of the state of Montana in the 
regulation, licensing and taxation of fuel 
used in motor vehicles operated in the 
state; and containing a repealing clause. 


of 1955, defining street or highway, to 


32-2124.2. Authority to regulate, license, or tax the fuel extends only 
to vehicles operated on public roads. The authority to regulate motor 
vehicles, to license the same, or to tax the fuel used therein, under the 
provisions of any statutes of the state of Montana, shall only be exercised 
as to vehicles operated on the public roads and highways of this state. 

History: En. Sec. 5, Ch. 247, L. 1959. Repealing Clause 
Section 6 of Ch. 247, Laws 1959 re- 
pealed all acts or parts of acts in conflict 
therewith. 

32-2125. Required obedience to traffic laws. It is unlawful and, unless 
otherwise declared in this act with respect to particular offenses, it is a 
misdemeanor for any person to do any act forbidden or fail to perform any 
act required in this act. 


History: En. Sec. 23, Ch. 263, L. 1955. 
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32-2126. Obedience to police officers and highway patrolmen. No per- 
son shall wilfully fail or refuse to comply with any lawful order or di- 
rection of any police officer or highway patrolman pertaining to the use 
of the highways by traffic. 

History: En. Sec. 24, Ch. 263, L. 1955. 


32-2127. Public officers and employees to obey act. (a) The provisions 
of this act applicable to the drivers of vehicles upon the highways shall 
apply to the drivers of all vehicles owned or operated by the United States, 
this state, or any county, city, or town, district, or any other political 
subdivision of the state, except as provided in this section and subject to 
such specific exceptions as are set forth in this act with reference to au- 
thorized emergency vehicles. 

(b) Persons Working on Highways—Exceptions. Unless specifically 
made applicable, the provisions of this chapter except those contained in 
Article IX [32-2176 to 32-2183] hereof shall not. apply to persons, teams, 
motor vehicles and other equipment while actually engaged in work upon 
the surface of a highway but shall apply to such persons and vehicles when 
traveling to or from such work. 

History: En Sec. 25, Ch. 263, L. 1955. 


32-2128. Authorized emergency vehicles. (a) The driver of an au- 
thorized emergency vehicle, when responding to an emergency call or 
when in the pursuit of an actual or suspected violator of the law or when 
responding to but not upon returning from a fire alarm, may exercise the 
privileges set forth in this section, but subject to the conditions herein 
stated. 

(b) The driver of an authorized emergency vehicle may: 

1. Park or stand, irrespective of the provisions of this act; 

2. Proceed past a red or stop signal or stop sign, but only after slow- 
ing down as may be necessary for safe operation; 

3. Exceed the speed limits so long as he does not endanger life or 
property ; 

4, Disregard regulations governing direction of movement or turning 
in specified directions. 

(c) The exemptions herein granted to an authorized emergency ve- 
hicle shall apply only when such vehicle is making use of audible and 
visual signals meeting the requirements of section 129 [32-21-132] of this 
act, except that an authorized emergency vehicle operated as a police 
vehicle need not be equipped with or display a red light visible from in 
front of the vehicle. 

(d) The foregoing provisions shall not relieve the driver of an au- 
thorized emergency vehicle from the duty to drive with due regard for 
the safety of all persons, nor shall such provisions protect the driver 
from the consequences of his reckless disregard for the safety of others. 

History: En. Sec. 25.1, Ch. 263, L. 1955; Amendment 
amd. Sec. 1, Ch. 169, L. 1957. The 1957 amendment substituted “sec- 
tion 129” for “section 131” in subd. (c). 

32-2129. Traffic laws apply to persons driving animal-drawn vehicles. 

Every person driving an animal-drawn vehicle upon a roadway shall be 
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granted all of the rights and shall be subject to all of the duties applicable 
to the driver of a vehicle by this act, except those provisions of this act 
which by their very nature can have no application. 

History: En. Sec. 26, Ch. 263, L. 1955. 


32-2130. Provisions of act uniform throughout state. The provisions 
of this act shall be applicable and uniform throughout this state and in all 
political subdivisions and municipalities therein and no local authority shall 
enact or enforce any ordinance, rule, or regulations in conflict with the 
provisions of this act unless expressly authorized herein. Local authori- 
ties may, however, adopt additional traffic regulations which are not in 
conflict with the provisions of this act. 

History: En. Sec. 27, Ch. 263, L. 1955; Amendment 


amd. Sec. 1, Ch. 201, L. 1957. The 1957 amendment made no change in 
this section. 


32-2131. Powers of local authorities. (a) The provisions of this act 
shall not be deemed to prevent local authorities with respect to streets and 
highways under their jurisdiction and within the reasonable exercise of 
the police power from: 


1. Regulating the standing or parking of vehicles; 

2. Regulating the trafic by means of police officers or traffic-control 
devices ; 

3. Regulating or prohibiting processions or assemblages on the high- 
ways; 

4, Designating particular highways as one-way highways and requir- 
ing that all vehicles thereon be moved in one (1) specific direction; 

5. Regulating the speed of vehicles in public parks; 

6. Designating any highway as a through highway and requiring that 
all the vehicles stop before entering or crossing the same, designating any 
intersection as a stop intersection, and requiring all vehicles to stop at 
one or more entrances to such intersections; 

7. Restricting the use of highways as authorized in section 32-1128, 
Revised Codes of Montana, 1947; 

8. Regulating the operation of bicycles and requiring the registration 
and licensing of same, including the requirement of a registration fee; 

9. Regulating or prohibiting the turning of vehicles or specified types 
of vehicles at intersections; 

10. Altering the speed limits as authorized herein; 

11. Regulating the driving of vehicles by any person who is an ha- 
bitual user of, or under the influence of, any narcotic drug or who is under 
the influence of any other drug to a degree which renders him incapable 
of safely driving a vehicle within the incorporated limits of any city or 
town. 

12. Regulating or prohibiting any person who is under the influence 
of intoxicating liquor from driving or being in actual physical control of 
any vehicle within the incorporated limits of any city or town. 

13. Regulating or prohibiting the driving of vehicles by any person 
in a willful or wanton disregard for the safety of persons or property with- 
in the incorporated limits of any city or town. 
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14. Enacting as ordinances any and all provisions of this act and any 
and all other acts regulating traffic, pedestrians, vehicles and operators 
thereof, not in conflict with state law or federal regulations and to enforce 


_the same within their jurisdiction. 


History: En. Sec. 28, Ch. 263, L. 1955; 
amd. Sec. 2, Ch. 201, L. 1957; amd. Sec. 
1, Ch. 240, L. 1959. 


Amendments 


The 1957 amendment inserted new sub- 
secs. 11 to 13 under subd. (a) and renum- 
bered former subsec. 11 as subsec. 14. The 
1957 amendment also deleted two former 
subds. (b) and (c) which read “(b) No 
local authority shall erect or maintain any 
stop sign or traffic control signal at any 
location so as to require the traffic on any 
state highway to stop before entering or 
crossing any intersecting highway unless 
approval in writing has first been obtained 
from the state highway commission. 

“(c) No ordinance or regulation enacted 
under subdivisions (4), (5), (6), (7) or 


signs giving notice of such local traffic 
regulations are posted upon or at the 
entrances to the highway or part thereof 
affected as may be most appropriate.” 
The 1959 amendment substituted pres- 
ent subd. (14) for one that read ‘“Adopt- 
ing such other traffic regulations as are 
specifically authorized by this act.” 


Repealing Clause 

Section 2 of Ch. 240, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 
Section 3 of Ch. 240, Laws 1959, pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 11, 1959. 


(10) of section 28(a) shall be effective until 


32-2132. This act not to interfere with rights of owners of real prop- 
erty with reference thereto. Nothing in this act shall be construed to pre- 
vent the owner of real property used by the public for purposes of ve- 
hicular travel by permission of the owner, from prohibiting such use, or 
from requiring other or different or additional conditions than those speci- 
fied in this act, or otherwise regulating such use as may seem best to such 
owner. 

History: En. Sec. 29, Ch. 263, L. 1955. 


32-2133. State highway commission to adopt sign manual. The state 
highway commission shall adopt a manual and specifications for a uniform 
system of traffic-control devices consistent with the provisions of this act 
for use upon highways within the state. Such uniform system shall cor- 
relate with and so far as possible conform to the system then current as 
approved by the American association of state highway officials, provided 
however, that the commission shall adopt for use on controlled-access high- 
ways, the interstate sign manual as adopted by the American association 
of state highway officials, February 10, 1958, and approved by the United 
States department of commerce, bureau of public roads, February 21, 1958. 
and all subsequent amendments relating thereto. 


History: En. Sec. 30, Ch. 263, L. 1955; 
amd. Sec. 1, Ch. 241, L. 1959. 


Compiler’s Note 

Sections 32-2133 to 32-2141 comprised 
Article III of Ch. 263, Laws 1955 entitled 
“Traffic Signs, Signals, and Markings.” 


Amendment 


The 1959 amendment added the proviso 
in the last sentence of this section. 


32-2134. State highway commission to sign all state highways. (a) 
The state highway commission shall place and maintain such traffic-con- 
trol devices, conforming to its manual and specifications, upon all state 
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highways as it shall deem necessary to indicate and to carry out the pro- 
visions of this act or to regulate, warn, or guide traffic. 

(b) No local authority shall place or maintain any traffic-control de- 
vice upon any highway under the jurisdiction of the state highway com- | 
mission except by the latter’s permission. 

(c) The commission only shall erect, place and maintain such traffic- 
control devices conforming to its manual and specifications upon any con- 
trolled-access highway or controlled-access facility. The erection of any 
sign, marker, or emblem upon a controlled-access facility or controlled- 
access highway by any other public authority, or agent, or by any private 
individual, firm or corporation is forbidden and is hereby declared to be a 
misdemeanor and punished as provided in section “E” [subsec. (e) ]. 

(d) The erection, placement, or maintenance of any sign, marker, 
emblem or traffic-control device upon any state highway except a con- 
trolled-access highway or controlled-access facility, shall be subject to the 
rules, regulations and specifications as the commission shall adopt and 
publish in the interest of public safety and convenience. 

(e) The erection of any sign, emblem, marker or traffic-control device 
in violation of this section shall be a misdemeanor and upon conviction, 
punishable by a fine of not less than twenty-five dollars ($25.00) nor more 
than three hundred dollars ($300.00). 

(f{) Every such unauthorized sign, emblem, marker or traffic-control 
device or portion thereof encroaching into, over, or upon a right of way of 
any state highway, or controlled-access highway is hereby declared to be 
a public nuisance, and the highway commission is hereby empowered to 
remove the same or cause it to be removed without notice and without 
liability for such removal. 

History: En. Sec. 31, Ch. 263, L. 1955; Repealing Clause 


amd. Sec. 1, Ch. 224, L. 1959. Section 2 of Ch. 224, Laws of 1959 re- 
Re COR ore Awe RE acts or parts of acts in conflict 
The 1959 amendment added subds. (c) ; 

fosCEy: 


32-2135. Local traffic-control devices. (a) Local authorities in their 
respective jurisdictions shall place and maintain such traffic-control devices 
upon highways under their jurisdiction as they may deem necessary to in- 
dicate and to carry out the provisions of this act or local traffic ordinances 
or to regulate, warn, or guide traffic. All such traffic-control devices here- 
after erected shall conform to the state manual and specifications. 

History: En. Sec. 32, Ch. 263, L. 1955. 


32-2136. Obedience to and required traffic-control devices. (a) The 
driver of any vehicle shall obey the instructions of any official traffic-con- 
trol device applicable thereto placed in accordance with the provisions of 
this act, unless otherwise directed by a highway patrolman or police offi- 
cer, subject to the exceptions granted the driver of an authorized emer- 
gency vehicle in this act. 

(b) No provision of this act for which signs are rvantirel shall be 
enforced against an alleged violator if at the time and place of the alleged 
violation an official sign is not in proper position and sufficiently legible to 
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be seen by an ordinarily observant person. Whenever a particular sec- 
tion does not state the signs are required, such section shall be effective 
even though no signs are erected or in place. 

History: En. Sec. 33, Ch. 263, L. 1955. 


32-2137. Traffic-control signal legend. Whenever traffic is controlled 
by traffic-control signals exhibiting the words “Go,” “Caution,” or “Stop,” 
or exhibiting different colored lights successively one at a time, or with 
arrows, the following colors only shall be used and said terms and lights 
shall indicate and apply to drivers of vehicles and pedestrians as follows: 

(a) Green Alone or “Go”: 

1. Vehicular traffic facing the signal may proceed straight through or 
turn left or right unless a sign at such place prohibits either such turn. 
But vehicular traffic, including vehicles turning right or left, shall yield 
the right of way to other vehicles and to pedestrians lawfully within the 
intersection of an adjacent crosswalk at the time such signal is exhibited. 

2. Pedestrians facing the signal may proceed across the roadway with- 
in any marked or unmarked crosswalk. 

(b) Yellow Alone or “Caution” When Shown Following the Green or 
“GoSienal: 

1. Vehicular traffic facing the signal is thereby warned that the red or 
“Stop” signal will be exhibited immediately thereafter and such vehicular 
traffic shall not enter or be crossing the intersection when the red or 
“Stop” signal is exhibited. 

2. Pedestrians facing such signals are thereby advised that there is 
insufficient time to cross the roadway, and any pedestrian then starting 
to cross shall yield the right of way to all vehicles. 

(c) Red Alone or “Stop”: 

1. Vehicular traffic facing the signal shall stop before entering the 
crosswalk on the near side of the intersection or, if none, then before en- 
tering the intersection and shall remain standing until green or “Go” is 
shown alone. 

2. No pedestrian facing such signal shall enter the roadway unless he 
can do so safely and without interfering with any vehicular traffic. 

(d) Red with Green Arrow: 

1. Vehicular traffic facing such signal may cautiously enter the inter- 
section only to make the movement indicated by such arrow but shall 
yield the right of way to pedestrians lawfully within the crosswalk and 
to other traffic lawfully using the intersection. 

2. No pedestrian facing such signal shall enter the roadway unless 
he can do so safely and without interfering with any vehicular traffic. 

(e) Traffic Control Signal at Place Other Than Intersection: 

1. In the event an official traffic-control signal is erected and main- - 
tained at a place other than an intersection, the provisions of this section 
shall be applicable except as to those provisions which by their very na- 
ture can have no application. 

2. Any stop required shall be made at a sign or marking on the pave- 
ment indicating where the stop shall be made, but in the absence of any 
such sign or marking the stop shall be made at the signal. 

History: En. Sec. 34, Ch. 263, L. 1955. 
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32-2138. Pedestrian control signals. Whenever special pedestrian con- 
trol signals exhibiting the words “Walk” or “Wait” or “Don’t Walk” are 
in place such signals shall indicate as follows: 

(a) Walk. Pedestrians facing such signal may proceed across the 
roadway in the direction of the signal and shall be given the right of way 
by the drivers of all vehicles. 

(b) Wait or Don’t Walk. No pedestrian shall start to cross the road- 
way in the direction of such signal, but any pedestrian who has par- 
tially completed his crossing on the walk signal shall proceed to a sidewalk 
or safety island while the wait signal is showing. 

History: En. Sec. 35, Ch. 263, L. 1955. 


32-2139. Flashing signals. (a) Whenever an illuminated flashing red 
or yellow signal is used in a traffic sign or signal it shall require obedience 
by vehicular traffic as follows: 


1. Flashing Red (stop signal). (a) When a red lens is illuminated 
with rapid intermittent flashes, drivers of vehicles shall stop before en- 
tering the nearest crosswalk at an intersection or at a limit line when 
marked, or, if none, then before entering the intersection, and the right to 
proceed shall be subject to the rules applicable after making a stop at a 
stop sign. 

(b) This section shall not apply at railroad grade crossings. Conduct 
of drivers of vehicles approaching railroad grade crossings shall be gov- 
erned by the rules as set forth in section 88 [32-2191] of this act. 

2. Flashing Yellow (caution signal). When a yellow lens is illuminated 
with rapid intermittent flashes, drivers of vehicles may proceed through 
the intersection or past such signal only with caution. 

History: En. Sec. 36, Ch. 263, L. 1955; Amendment 


amd. Sec. 2, Ch. 169, L. 1957. The 1957 amendment substituted “sec- 
tion 88” for “section 89” in subd. (b). 


32-2140. Display of unauthorized signs, signals, or markings. (a) No 
person shall place, maintain, or display upon or in view of any highway 
any unauthorized sign, signal, marking or device which purports to be or 
is an imitation of or resembles an official traffic-control device or railroad 
sign, or signal, or which attempts to direct the movement of traffic, or 
which hides from view or interferes with the effectiveness of any official 
traffic-control device or any railroad sign or signal. 


(b) No person shall place or maintain nor shall any public authority 
permit upon any highway any traffic sign or signal bearing thereon any 
commercial advertising. 

(c) This section shall not be deemed to prohibit the erection upon 
private property adjacent to highways of signs giving useful directional 
information and of a type that cannot be mistaken for official signs. 

(d) The prohibition of this section shall not apply to portable “Cau- 
tion” signs placed in the vicinity of schools at those times during which 
school children are going to and coming from school. 

(e) Every such prohibited sign, signal, or marking is hereby declared 
to be a public nuisance and the authority having jurisdiction over the high- 
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way is hereby empowered to remove the same or cause it’ to be removed 
without notice. 


History: En. Sec. 37, Ch. 263, L. 1955. 


32-2141. Interference with official traffic-control devices or railroad 
signs or signals. No person shall, without lawful authority, attempt to 
or in fact alter, deface, injure, knock down, or remove any official traffic- 
control device or any railroad sign or signal or any inscription, shield, or 
insignia thereon, or any other part thereof. 


History: En. Sec. 38, Ch. 263, L. 1955. 


32-2142(1). Persons under the influence of intoxicating liquor or of 
drugs. (a) It is unlawful and punishable as provided in paragraph (c) 
of this section for any person who is under the influence of intoxicating 
liquor to drive or be in actual physical control of any vehicle within this 
state. 


(b) It is unlawful and punishable as provided in paragraph (c) of this 
section for any person who is an habitual user of or under the influence 
of any narcotic drug or who is under the influence of any other drug to a 
degree which renders him incapable of safely driving a vehicle to drive a 
vehicle within this state. The fact that any person charged with a viola- 
tion of this paragraph is or has been entitled to use such drug under the 
laws of this state shall not constitute a defense against any charge of 
violating this paragraph. 

(c) Every person who is convicted of a violation of this section will 
be punished by imprisonment for not more than six (6) months, or by 
fine of not less than fifty dollars ($50.00) nor more than five hundred 
dollars ($500.00), or by both such fine and imprisonment. On a second 
or subsequent conviction he shall be punished by imprisonment for not 
less than thirty (30) days nor more than one (1) year, or in the discre- 
tion of the court, a fine of not less than three hundred dollars ($300.00) 
nor more than one thousand dollars ($1,000.00), or by both such fine and 
imprisonment. 


(d) Each and every municipality in this state is hereby given author- 
ity to enact the foregoing paragraphs (a), (b) and (c) of this section, with 
the word “state” in the first sentence of paragraph (b) changed in each 
instance to read “municipality,” as an ordinance, and is hereby given 
jurisdiction of the enforcement of said ordinance, and of the imposition of 
the fines and penalties therein provided. | 


The board shall forthwith revoke the license or permit to drive and 
operating privilege and any nonresident operating privilege of any person 
cofivicted under this section or under any ordinance enacted pursuant to 
the authority of this section; providing, however, that the board shall 
have the authority after such revocation upon proper application and 
proper showing made to the board by the party whose license has been 
revoked to issue to said party a restricted operator’s or chauffeur’s license 
allowing the said party to drive a motor vehicle to and from and in the 
course of his business only, and such restricted license shall remain in 
effect at the will of said board. 


73 


32-2142 (2) 


History: En. Séc. 39, Ch. 263, L. 1955; 
amd. Sec. 3, Ch. 201, L. 1957. 


Compiler’s Notes 

Section 32-2142 was amended twice in 
the 1957 Session. Once by section 3 of 
Ch. 201, Laws 1957, effective March 9, 
1957 and once by section 1 of Ch. 194, 
Laws 1957, effective July 1, 1957. Neither 
chapter mentioned nor contained the 
changes by the other chapter but each 
amended the section in different particu- 
lars. The amendments do not seem to 
conflict with each other and both would be 
effective if not in conflict. The section as 
set out above is the one as amended by 
Ch. 201. The section as amended by Ch. 
194 is set out as 32-2142(2). 

Sections 32-2142 and 32-2143 comprised 
Article IV of Ch. 263, Laws 1955 entitled 
“Driving While Intoxicated, and Reckless 
Driving.” 


Amendment 


*The 1957 amended added subd. (d) and 
in the last paragraph inserted the words 
“or under any ordinance enacted pursuant 
to the authority of this section’ which 
appear immediately preceding the proviso 
clause. 


HIGHWAYS, BRIDGES AND FERRIES 


_ Subd. (a) 


Operation and Effect 


By defining the words “actual,” “phys- 
ical,” and “control” as they are used in 
their ordinary meanings, it was held that 
if a person has existing or present bodily 
restraint, directing influence, domination 
or regulation of an automobile while un- 
der the influence of intoxicant he violates 
the statute. State v. Ruona, 133 M 243, 
321 P.2d 615, 618. 

Movement of the vehicle is unnecessary 
to charge an offense under this provision. 
State v. Rouna, 133° M243 32h P 2d Ons, 
618. 


Validity 

The term “actual physical control” as 
used in this section is not so vague, am- 
biguous, and uncertain as to render the 


statute void. State v. Rouna, 133 M 243, 
3217 P.i2d;.615. 


References 

Cited in State ex rel. Aho v. Justice 
Court of Laurel Township, 131 M 585, 313 
P 2d 542. 


32-2142(2). Persons under the influence of intoxicating liquor or of 


drugs. (a) 


It is unlawful and punishable as provided in paragraph (d) 


of this section for any person who is under the influence of intoxicating 
liquor to drive or be in actual physical control of any motor vehicle upon 
the highways of this state. 


(b) In any criminal prosecution for a violation of paragraph (a) of 
this section relating to driving a vehicle while under the influence of in- 
toxicating liquor, the amount of alcohol in the defendant’s blood at the 
time alleged as shown by chemical analysis of the defendant’s blood, shall 
give rise to the following presumptions: 


1. If there was at that time 0.05 per cent or less by weight of alcohol 
in the defendant’s blood, it shall be presumed that the defendant was not 
under the influence of intoxicating liquor: 


2. If there was at that time in excess of 0.05 per cent but less than 
0.15 per cent by weight of alcohol in the defendant’s blood, such fact shall 
not give rise to any presumption that the defendant was or was not under 
the influence of intoxicating liquor, but such fact may be considered with 
other competent evidence in determining the guilt or innocence of the 
defendant: i 


3. If there was at that time 0.15 per cent or more by weight of alcohol 
in the defendant’s blood, it shall be presumed that the defendant was 
under the influence of intoxicating liquor: 

4. The foregoing provisions of paragraph (b) shall not be construed 
as limiting the introduction of any other competent evidence bearing upon 
the question whether or not the defendant was under the influence of in- 
toxicating liquor. 
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(c) It is unlawful and punishable as provided in paragraph (d) of this 
section for any person who is an habitual user of or under the influence 
of any narcotic drug or who is under the influence of any other drug to 
a degree which renders him incapable of safely driving a motor vehicle to 
drive a motor vehicle within this state. The fact that any person charged 
with a violation of this paragraph is or has been entitled to use such a 
drug under the laws of this state shall not constitute a defense against 
any charge of violating this paragraph. 

(d) Every person who is convicted of a violation of this section shall 
be punished by imprisonment in the county or city jail for not more than 
six (6) months or by a fine of not less than one hundred dollars ($100.00) 
or more than five hundred dollars ($500.00) or by both such fine and 
imprisonment. On a second conviction he shall be punished by imprison- 
ment in the county or city jail for not less than ten (10) days nor more 
than six (6) months, to which may be added, at the discretion of the court 
a fine of not less than three hundred dollars ($300.00) nor more than five 
hundred dollars ($500.00). On the third or subsequent conviction he 
shall be punished by imprisonment for a term of not less than thirty (30) 
days nor more than one (1) year, to which may be added at the discre- 
tion of the court a fine of not less than five hundred [dollars] ($500.00) nor 
more than one thousand dollars ($1,000.00). 

The board shall forthwith revoke the license or permit to drive and 
operating privilege and any nonresident operating privilege of any person 
convicted under this section; providing, however, that the board shall 
have the authority after such revocation upon proper application and 
proper showing made to the board by the party whose license has been 
revoked to issue to said party a restricted operator’s or chauffeur’s license 
allowing the said party to drive a motor vehicle to and from and in the 
course of his business only, and such restricted license shall remain in 
effect at the will of said board. 


History: En. Sec. 39, Ch. 263, L. 1955; 
amd. Sec. 1, Ch. 194, L. 1957. 


Compiler’s Note 


subd. (c); inserted the word “a” after the 
words “entitled to use such” in that sub- 
division; and made numerous changes in 
subd. (d), formerly it read: “Every person 


Section 32-2142 was amended twice in 
the 1957 Session. Once by section 3 of 
Ch. 201, Laws 1957, effective March 9, 
1957 and once by section 1 of Ch. 194, 
Laws 1957, effective July 1, 1957. Neither 
chapter mentioned nor contained the 
changes by the other chapter but each 
amended the section in different particu- 
lars. The amendments do not seem to con- 
flict with each other, and both would be 
good if they are not in conflict. The sec- 
tion as set out above is the one as amended 
by Ch. 194. The section as amended by 
Ch. 201 is set out as 32-2142(1). 


Amendment 


The 1957 amendment in subd. (a) in- 
serted the word “motor” and substituted 
“upon the highways of” for “within”; 
added subd.(b) renumbering former subds. 
(b) and (c) as (c) and (d); inserted the 
word “motor” each time it appears in 
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who is convicted of a violation of this sec- 
tion will be punished by imprisonment for 
not more than six (6) months, or by fine 
of not less than fifty dollars ($50.00) nor 
more than five hundred dollars ($500.00), 
or by both such fine and imprisonment. 
On a second or subsequent conviction he 
shall be punished by imprisonment for not 
less than thirty (30) days nor more than 
one (1) year, or in the discretion of the 
court, a fine of not less than three hundred 
dollars ($300.00) nor more than one thou- 
sand dollars ($1,000.00), or by both such 


fine and imprisonment.” 


Repealing Clause 


Section 2 of Ch. 194, Laws 1957 repealed 
all acts or parts of acts in conflict there- 
with. 


Separability Clause 
Section 3 of Ch. 194, Laws 1957 read 


32-2143 


“If any clause, sentence, section, para- 
graph or part of this act shall for any 
reason be adjudged by any court of com- 
petent jurisdiction to be invalid or inop- 
erative, such judgment shall not affect, 
impair or invalidate the remainder of this 
act but shall be confined in its operation 
to the clause, sentence, section, paragraph 
or part directly adjudged to be invalid or 
inoperative.” 


Effective Date 


Section 4 of Ch. 194, Laws 1957 pro- 
vided the act should be in full force and 
effect from and after July 1, 1957. 
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Blood Test 


Under information charging driver of 
death car with manslaughter, blood test 
taken from defendant soon after his ar- 
rival at hospital pursuant to his written 
consent, which was transmitted to state 
board of health, analyzed and showed an 
alcohol concentration of 0.13 per cent, 
was admissible in evidence as was the 
testimony of chemist of state board of 
health that the percentage of alcohol 
concentration was high enough to indicate 
that defendant was under the influence of 
intoxicating liquor at the time his car 
hit garage. State v. Haley, 132 M 366, 318 


P 2d 1084, 1087. 


32-2143. Reckless driving. (a) Any person who drives any vehicle 
in willful or wanton disregard for the safety of persons or property is 
guilty of reckless driving. 


(b) Every person convicted of reckless driving shall be punished 
upon a first conviction by imprisonment for a period of not more than 
ninety (90) days, or by fine of not less than twenty-five dollars ($25.00) 
nor more than three hundred dollars ($300.00), or by both such fine and 
imprisonment, and on a second or subsequent conviction shall be punished 
by imprisonment for not less than ten (10) days nor more than six (6) 
months, or by a fine of not less than fifty dollars ($50.00) nor more than 
five hundred dollars ($500.00), or by both such fine and imprisonment. 


(c) Each and every municipality in this state is hereby given au- 
thority to enact the foregoing paragraphs (a) and (b) of this section as 
an ordinance, and is hereby given jurisdiction of the enforcement of said 
ordinance and of the imposition of the fines and penalties therein provided. 


History: En. Sec. 40, Ch. 263, L. 1955, 


all acts and parts of acts in conflict there- 
amd. Sec. 4, Ch. 201, L. 1957. 


with. 


Effective Date 
Section 6 of Ch. 201, Laws 1957 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March: 9.195759" 


Amendment 

The 1957 amendment added subd. (c). 
Repealing Clause 

Section 5 of Ch. 201, Laws 1957 repealed 


32-2144. Speed restrictions—basic rule. (a) Every person operating 
or driving a vehicle of any character on a public highway of this state 
shall drive the same in a careful and prudent manner, and at a rate of 
speed no greater than is reasonable and proper under the conditions exist- 
ing at the point of operation, taking into account amount and character of 
traffic, condition of brakes, weight of vehicle, grade and width of high- 
way, condition of surface, and freedom of obstruction to view ahead, and 
so as not to unduly or unreasonably endanger the life, limb, property, 
or other rights of any person entitled to the use of the street or highway. 

(b) Where no special hazard exists that requires lower speed for 
compliance with paragraph (a) of this section the speed of any vehicle 
not in excess of the limits specified in this section or established as here- 
inafter authorized, shall be lawful, but any speed in excess of tthe limits 
specified in this section or established as hereinafter authorized shall be 
unlawful: 3 
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1. Twenty-five (25) miles per hour in any urban district; 

2. Thirty-five (35) miles per hour on any highways under construction 
or repairs; 
| 3. Fifty-five (55) miles per hour in such other locations during the 

nighttime ; 

Daytime means from a half (%) hour before sunrise to a half (%4) 
hour after sunset. Nighttime means at any other hour. 

The speed limits set forth in this section may be altered as authorized 
in sections 42 and 43 [32-2145 and 32-2146]. 

(c) The driver of every vehicle shall, consistent with the requirements 
of paragraph (a), drive at an appropriate reduced speed when approaching 
and crossing an intersection or railway grade crossing, when approaching 
and going around a curve, when approaching a hill crest, when traveling 
upon any narrow or winding roadway, and when special hazard exists 
with respect to pedestrians or other traffic or by reason of weather or 
highway condition. 

History: En. Sec. 41, Ch. 263, L. 1955. Passenger Carriers 


ate Although carrier of persons for hire 
Compiler’s Note must exercise the highest degree of care, 
Sections 32-2144 to 32-2150 comprised it is not an insurer of passenger’s safety. 
Article V of Ch. 263, Laws 1955 entitled Wilson v. Northland Greyhound Lines, 
“Speed Restrictions.” Inc., 166 F Supp 667, 669. 


32-2145. Establishment of state speed zones. Whenever the board shall 
determine upon the basis of an engineering and traffic investigation that 
any speed hereinbefore set forth is greater or less than is reasonable or 
safe under the conditions found to exist at any intersection or other place 
or upon any part of a highway, said board may determine and declare a 
reasonable and safe speed limit thereat which when appropriate signs 
giving notice thereof are erected shall be effective at all times or during 
hours of daylight or darkness or at such other times as may be determined 
at such intersections or other place or part of the highway. This act is not 
in any way to be construed as authority to set a state-wide speed limit. 


History: En. Sec. 42, Ch. 263, L. 1955; Amendment 
amd. Sec. 1, Ch. 204, L. 1959. The 1959 amendment added the last 
sentence. 


32-2146. When local authorities may and shall alter limits. (a) 
Whenever local authorities in their respective jurisdictions determine on 
the basis of an engineering and traffic investigation that the speed per- 
mitted under this act is greater or less than is reasonable and safe under 
the conditions found to exist upon a highway or part or a highway, the 
local authority may determine and declare a reasonable and safe limit 
thereon which: 

1. Decreases the limit at intersection; or 

2. Increases the limit within an urban district but not to more than 
fifty-five (55) miles per hour during nighttime; or 

3. Decreases the limit outside an urban district, but not to less than 
thirty-five (35) miles per hour. 

(b) Local authorities in their respective jurisdictions shall determine 
by an engineering and traffic investigation the proper speed for all arte- 
rial streets and shall declare a reasonable and safe limit thereon which 


‘UT, 
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may be greater or less than the speed permitted under this act for an 
urban district. 

(c) Any altered limit established as hereinabove authorized shall be 
effective at all times or during hours of darkness or at other times as may 
be determined when appropriate signs giving notice thereof are erected 
upon such street or highway. 

(d) Any alteration of speed limits on state highways or extensions 
thereof in a municipality by local authorities shall not be effective until 
such alteration has been approved by the commission. 

History: En. Sec. 43, Ch. 263, L. 1955. 


32-2147. Minimum speed regulations. (a) No person shall drive a 
motor vehicle at such a slow speed as to impede or block the normal and 
reasonable movement of traffic except when reduced speed is necessary for 
safe operation or in compliance with law. 

Police officers or highway patrolmen are hereby authorized to enforce 
this provision by directions to drivers, and in the event of apparent willful 
disobedience to this provision and refusal to comply with direction of an 
officer in accordance herewith the continued slow operation by a driver 
shall be a misdemeanor, except that inability to comply with such order 
will not be construed as willful disobedience. 

(b) Whenever the board or local authorities within their respective 
jurisdictions determine on the basis of an engineering and traffic investi- 
gation that slow speeds on any part of a highway consistently impede the 
normal and reasonable movement of traffic, the board or such local au- 
thority may determine and declare a minimum speed limit below which 
no person shall drive a vehicle except when necessary for safe operation or 
in compliance with law. 

History: En. Sec. 44, Ch. 263, L. 1955. 


32-2148. Special speed limitations on trucks, truck-tractors, motor- 
driven cycles and vehicles towing house trailers. (a) No person shall 
operate any truck or truck-tractor the gross weight of which exceeds six 
thousand (6,000) pounds at a speed greater than fifty (50) miles per hour. 

(b) No person shall operate any motor-driven cycle at any time men- 
tioned in section 112, chapter 263, Laws of 1955 [32-21-115], at a speed 
greater than thirty-five (35) miles per hour unless such motor-driven cycle 
is equipped with a head lamp or lamps which are adequate to reveal a 
person or vehicle at a distance of three hundred (300) feet ahead. 

(c) No person shall operate a vehicle which is towing a house trailer 
at a speed greater than a maximum of fifty (50) miles per hour. 

History: En. Sec. 45, Ch. 263, L. 1955; pounds to 6,000 pounds and the speed from 


amd. Sec. 1, Ch. 241, L. 1957. .45 miles to 50 miles and added subd. (c). 
Amendment Repealing Clause 
The 1957 amendment in subd. (a) in- Section 2 of Ch. 241, Laws 1957 repealed 
creased the gross weight from 4,000 all acts and parts of acts in conflict there- 
with. 


‘ 32-2149. Special speed limitations. (a) No person shall drive any ve- 
hicle equipped with solid rubber or cushion tires at a speed greater than 
a maximum of ten (10) miles per hour. 
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(b) No person shall drive a vehicle over any bridge or other elevated 
structure constituting a part of a highway at a speed which is greater 
than the maximum speed which can be maintained with safety to such 
bridge or structure, when such structure is signposted as provided in this 
section. 

(c) The board upon request from any local authority may, or upon 
its own initiative shall, conduct an investigation of any bridge or other 
elevated structure constituting a part of a highway, and if it shall there- 
upon find that such structure cannot with safety to itself withstand ve- 
hicles traveling at the speed otherwise permissible under this act, the 
board shall determine and declare the maximum speed of vehicles which 
such structure can withstand, and shall cause or permit suitable signs stat- 
ing such maximum speed to be erected and maintained at a distance of 
not less than one hundred (100) feet before each end of such structure. 

(d) Upon the trial of any person charged with a violation of this sec- 
tion, proof of said determination of the maximum speed by said board 
and the existence of said signs shall constitute conclusive evidence of the 
maximum speed which can be maintained with safety to such bridge or 
structure. 

History: En. Sec. 46, Ch. 263, L. 1955. 


32-2150. Charging violations. In every charge of violation of any 
speed regulation in this act the complaint, also the summons, or notice to 
appear, shall specify the speed at which the defendant is alleged to have 
driven, also the speed applicable within the district or at the location. 

History: En. Sec. 47, Ch. 263, L. 1955. 


32-2150.1. Use of radar—evidence admissible. The speed of any 
motor vehicle may be measured by the use of radiomicro waves or other 
electrical device. The results of such measurements shall be accepted as 
evidence of the speed of such motor vehicle in any court or legal proceed- 
ings where the speed of the motor vehicle is at issue. 


History: En. Sec. 1, Ch. 120, L. 1959. 


Title of Act 


An act relating to the use of radiomicro 
waves or other electrical devices to detect 
speed of vehicles being operated upon the 
public highways of the state of Montana; 
providing that the speed of vehicles may 
be measured by use of radiomicro or 
other electrical device; providing that the 
results of such measurements shall be ac- 
cepted as evidence of speed in any court 
or legal proceedings where the speed of 


32-2150.2. 


Arrest without a warrant in radar cases. 


a vehicle is at issue; authorizing arrests 
without a warrant when officer is in uni- 
form or displays his badge of authority 
and when such officer has observed the 
recording of vehicle’s speed by radiomicro 
waves or other electrical device or has re- 
ceived a radio message from another offi- 
cer and where made immediately there- 
after or as a result of an uninterrupted 
pursuit; providing for the erection of signs 
to warn motorists; repealing all acts or 
parts of acts in conflict herewith. 


The driver of any 


such motor vehicle may be arrested without a warrant under this act pro- 
vided the arresting officer is in uniform or displays his badge of authority 


and has either: 


(a) Observed the recording of the speed of the vehicle by radiomicro 


waves or other electrical device; or 


(b) Received, from the officer who has observed the speed of the 
vehicle recorded by the radiomicro waves or other electrical device, a radio 
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message giving the license number or other sufficient identification of the 
vehicle and the recorded speed, dispatched immediately after the speed of 
the vehicle was recorded; and 
(c) That the arrest without a warrant of any such driver must be 
made immediately after such observation or radio message and as the 
result of uninterrupted pursuit. 
History: En. Sec. 2, Ch. 120, L. 1959. 


32-2150.3. Erection of radar signs. (a) No operator of a motor 
vehicle may be arrested under this act unless signs have been placed at or 
near the state line on the primary highway system, outside towns or 
cities having over two thousand five hundred (2,500) population, and out- 
side county seats on the primary highways to indicate the legal rate of 
speed and that the speed of vehicles may be measured by radiomicro waves 
or other electrical device. . 

(b) Any municipality which uses radiomicro waves or other elec- 
trical device for law enforcement purposes shall erect and maintain ap- 
propriate signs giving notice of such use at a conspicuous place at or near 
the corporate limits of the municipality, upon each state highway and 
arterial street or highway entering the municipality, and at such other 
places as may be deemed necessary by the municipal authorities for the 
information of the traveling public. 

History: En. Sec. 3, Ch. 120, L. 1959. pealed all acts or parts of acts in conflict 
Repealing Clause there wits 
Section 40f Ch.7120," Laws 1959: re- 


32-2151. Drive on right side of roadway—exceptions. (a) Upon all 
roadways of sufficient width a vehicle shall be driven upon the right half 
of the roadway, except as follows: 

1. When overtaking and passing another vehicle proceeding in the 
same direction under the rules governing such movement; 

2. When the right half of a roadway is closed to traffic while under 
construction or repair; 

3. Upon a roadway divided into three (3) marked lanes for traffic 
under the rules applicable thereon; or 

4. Upon a roadway sete and signposted a one-way traffic. 

(b) Upon all roadways any vehicle proceeding at less than the normal 
speed of traffic at the time and place and under the conditions then exist- 
ing shall be driven in the right-hand lane then available for traffic, or as 
close as practicable to the right-hand curb or edge of the roadway except 
when overtaking and passing another vehicle proceeding in the same di- 
rection or when preparing for a left turn at an intersection or into a 
private road or driveway. 


History: En. Sec. 48, Ch. 263, L. 1955. “Driving on Right Side of Roadway— 


: Overtaking and Passing, etc.” 
Compiler’s Note a ea 


Sections 32-2151 to 32-2163 comprised 

Article VI of Ch. 263, Laws 1955 entitled 
32-2152. Passing vehicles proceeding in opposite directions. Drivers 
of vehicles proceeding in opposite directions shall pass each other to the 
right, and upon roadways having width for not more than one (1) line of 
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traffic in each direction each driver shall give to the other at least one- 
half (%4) of the main-traveled portion of the roadway as nearly as possible. 
History: En. Sec. 49, Ch. 263, L. 1955. 


32-2153. Overtaking a vehicle on the left. The following rules shall 
govern the overtaking and passing of vehicles proceeding in the same di- 
rection, subject to those limitations, exceptions, and special rules herein- 
after stated: 

(a) The driver of a vehicle overtaking another vehicle proceeding in 
the same direction shall pass to the left thereof at a safe distance and shall 
not again drive to the right side of the roadway until safely clear of the 
overtaken vehicle. 

(b) Except when overtaking and passing on the right is permitted, 
the driver of an overtaken vehicle shall give way to the right in favor of 
the overtaking vehicle on audible signal and shall not increase the speed 
of his vehicle until completely passed by the overtaking vehicle. 

History: En. Sec. 50, Ch. 263, L. 1955. 


32-2154. When overtaking on right is permitted. (a) The driver of 
a vehicle may overtake and pass upon the right of another vehicle only 
under the following conditions: 

1. When the vehicle overtaken is making or about to make a left turn; 


2. Upon a street or highway with unobstructed pavement not occupied 
by parked vehicles of sufficient width for two (2) or more lines of moving 
vehicles in each direction; 


3. Upon a one-way street, or upon any roadway on which traffic is 
restricted to one (1) direction of movement, where the roadway is free 
from obstructions and of sufficient width for two (2) or more lines of 
moving vehicles. 


(b) The driver of a vehicle may overtake and pass another vehicle 
upon the right only under conditions permitting such movement in safety. 
In no event shall such movement be made by driving off the pavement or 
main-traveled portion of the roadway. 

History: En. Sec. 51, Ch. 263, L. 1955. 


32-2155. Limitations on overtaking on the left. No vehicle shall be 
driven to the left side of the center of the roadway in overtaking and 
passing another vehicle proceeding in the same direction unless such left 
side is clearly visible and is free of oncoming traffic for a sufficient dis- 
tance ahead to permit such overtaking and passing to be completely made 
without interfering with the safe operation of any vehicle approaching 
from the opposite direction or any vehicle overtaken. In every event the 
overtaking vehicle must return to the righthand side of the roadway before 
coming within one hundred (100) feet of any vehicle approaching from 
the opposite direction. 

History: En. Sec. 52, Ch. 263, L. 1955. 


t 


32-2156. Further limitations on driving to left of center of roadway. 
(a) No vehicle shall at any time be driven to the left side of the roadway 
under the following conditions: 
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1. When approaching the crest of a grade or upon a curve in the 
highway where the driver’s view is obstructed within such distance as to 
create a hazard in the event another vehicle might approach from the 
opposite direction; 

2. When approaching within one hundred (100) feet of or traversing 
any intersection or railroad grade crossing; 

3. When the view is obstructed upon approaching within one hundred 
(100) feet of any bridge, viaduct, or tunnel. 

(b) The foregoing limitations shall not apply upon a one-way roadway. 

History: En. Sec. 53, Ch. 263, L. 1955. ° 


32-2157. No-passing zones. (a) The commission is hereby author- 
ized to determine those portions of any highway where overtaking and 
passing or driving to the left of the roadway would be especially hazard- 
ous and may by appropriate signs or markings on the roadway indicate 
the beginning and end of such zones and when such signs or markings are 
in place and clearly visible to an ordinarily observant person every driver 
of a vehicle shall obey the directions thereof. 

(b) Where signs or markings are in place to define a no-passing zone 
as set forth in paragraph (a) no driver shall at any time drive on the left 
side of the roadway within such no-passing zone or on the left side of 
any pavement striping designed to mark such no-passing zone throughout 
its length. 

History: En. Sec. 54, Ch. 263, L. 1955; word “or” for “and” between the words 


amd. Sec. 1, Ch. 97, L. 1957. “signs” and “markings.” 
Amendment Repealing Clause 
The 1957 amendment divided this sec- Section 2 of Ch. 97, Laws 1957 repealed 


tion into subdivisions by adding a new _ all acts and parts of acts in conflict there- 
subd. (b) and in subd. (a) substituted the with. 


32-2158. One-way roadways and rotary traffic islands. (a) The com- 
mission may designate any highway or any separate roadway under its 
jurisdiction for one-way traffic and shall erect appropriate signs giving 
notice thereof. 

(b) Upon a roadway designated and signposted for one-way traffic a 
vehicle shall be driven only in the direction designated. 

(c) A vehicle passing around a rotary traffic island shall be driven 
only to the right of such island. 

History: En. Sec. 55, Ch. 263, L. 1955. 


32-2159. Driving on roadways laned for traffic. Whenever any road- 
way has been divided into two (2) or more clearly marked lanes for traf- 
fic the following rules in addition to all others consistent herewith shall 
apply. 

(a) A vehicle shall be driven as nearly as practicable entirely within 
a single lane and shall not be moved from such lane until the driver has 
first ascertained that such movement can be made with safety. 

(b) Upon a roadway which is divided into three (3) lanes a vehicle 
shall not be driven in the center lane except when overtaking and passing 
another vehicle where the roadway is clearly visible and such center lane 
is clear of traffic within a safe distance, or in preparation for a left turn or 
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where such center lane is at the time allocated exclusively to traffic moving 
in the direction the vehicle is proceeding and is signposted to give notice 
of such allocation. 


_ (c) Official signs may be erected directing slow-moving traffic to use 
a designated lane or designating those lanes to be used by traffic moving 
in a particular direction regardless of the center of the roadway and 
drivers of vehicles shall obey the directions of every such sign. 

History: En. Sec. 56, Ch. 263, L. 1955. 


32-2160. Following too closely. (a) The driver of a motor vehicle 
shall not follow another vehicle more closely than is reasonable and pru- 
dent, having due regard for the speed of such vehicles and the traffic upon 
and the condition of the highway. 


(b) The driver of any truck tractor, truck or motor vehicle drawing 
another vehicle when traveling upon a roadway outside of a business or 
residence district and which is following another truck tractor, truck or 
motor vehicle drawing another vehicle shall, whenever conditions permit, 
leave sufficient space so that an overtaking vehicle may enter and occupy 
such space without danger, except that this shall not prevent a truck 
tractor, truck or motor vehicle drawing another vehicle from overtaking 
and passing any like vehicle or other vehicle. 


(c) Motor vehicles being driven upon any roadway outside of a busi- 
ness or residence district in a caravan or motorcade whether or not tow- 
ing other vehicles shall be so operated as to allow sufficient space between 
each such vehicle or combination of vehicles so as to enable any other 
vehicle to enter and occupy such space without danger. This provision 
shall not apply to funeral processions. 


History: En. Sec. 57, Ch. 263, L. 1955. 


32-2161. Driving on divided highways. Whenever any highway has 
been divided into two (2) roadways by leaving an intervening space or 
by physical barrier or clearly indicated dividing section so constructed as 
to impede vehicular traffic, every vehicle shall be driven only upon the 
right-hand roadway and no vehicle shall be driven over, across, or within 
any such dividing space, barrier, or section except through an opening 
in such physical barrier or dividing section or space or at a cross-over 
or intersection established by public authority. 

History: En. Sec. 58, Ch. 263, L.. 1955. 


32-2162. Restricted access. No person shall drive a vehicle onto or 
from any controlled-access roadway except at such entrances and exits as 
are established by public authority. 

History: En. Sec. 59, Ch. 263, L. 1955. 


32-2163. Restrictions on use of controlled-access roadway. The com- 
mission may by resolution or order entered in its minutes, and local 
authorities may by ordinance with respect to any controlled-access road- 
way under their respective jurisdictions prohibit the use of any such 
roadway by pedestrians, bicycles, or other nonmotorized traffic or by any 
person operating a motor-driven cycle. 
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The commission or the local authority adopting any such prohibitory 
regulation shall erect and maintain official signs on the controlled-access 
roadway on which such regulations are applicable and when so erected 
no person shall disobey the restrictions stated on such signs. 

History: En. Sec. 60, Ch. 263, L. 1955. 


32-2164. Required position and method of turning at intersections. 
The driver of a vehicle intending to turn at an intersection shall do so 
as follows: 


(a) Right Turns. Both the approach for a right turn and a right 
turn shall be made as close as practicable to the right-hand curb or edge 
of the roadway. 


(b) Left Turn on Two-Way Roadways. At any intersection where 
traffic is permitted to move in both directions on each roadway entering 
the intersection, an approach for a left turn shall be made in that portion 
of the right half of the roadway nearest the center line thereof and by 
passing to the right of such center line where it enters the intersection 
and after entering the intersection the left turn shall be made so as to 
leave the intersection to the right of the center line of the roadway 
being entered. Whenever practicable the left turn shall be made in that 
portion of the intersection to the left of the center of the intersection. 


(c) Left Turns on Other Than Two-Way Roadways. At any intersec- 
tion where traffic is restricted to one (1) direction on one (1) or more 
of the roadways, the driver of a vehicle intending to turn left at any 
such intersection shall approach the intersection in the extreme left-hand 
lane lawfully available to traffic moving in the direction of travel of such 
vehicle and after entering the intersection the left turn shall be made so 
as to leave the intersection, as nearly as practicable, in the left-hand lane 
lawfully available to traffic moving in such direction upon the roadway 
being entered. 


(d) Placing of Markers, Buttons and Signs. 


1. Local authorities in their respective jurisdictions may cause mark- 
ers, buttons, or signs to be placed within or adjacent to intersections 
and thereby require and direct that a different course from that specified 
in this section be traveled by vehicles turning at an intersection, and 
when markers, buttons, or signs are so placed no driver of a vehicle shall 
turn a vehicle at an intersection other than as directed and required by 
such markers, buttons, or signs. 


History: En. Sec. 61, Ch. 263, L. 1955. titled “Turning and Starting and Signals 


; on Stopping and Turning.” 
Compiler’s Note is be e 


Sections 32-2164 to 32-2169 comprised | 
Article VII of Ch. 263, Laws 1955 en- 


32-2165. Turning on curve or crest of grade prohibited. No vehicle 
shall be turned so as to proceed in the opposite direction upon any curve, 
or upon the approach to, or near the crest of a grade, where such vehicle 
cannot be seen by the driver of any other vehicle approaching from either 
direction within five hundred (500) feet. | 


History: En. Sec. 62, Ch. 263, L. 1955. 
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32-2166. Starting parked vehicle. No person shall start a vehicle 
which is stopped, standing, or parked unless and until such movement 
can be made with reasonable safety. 

History: En. Sec. 63, Ch. 263, L. 1955. 


32-2167. Turning movements and required signals. (a) No person 
shall turn a vehicle at an intersection unless the vehicle is in proper posi- 
tion upon the roadway as required by section 61 [32-2164] or turn a vehicle 
to enter a private road or driveway, or otherwise turn a vehicle from a 
direct course or move right or left upon a roadway unless and until such 
movement can be made with reasonable safety. No person shall so turn 
any vehicle without giving an appropriate signal in the manner herein- 
after provided in the event any other traffic may be affected by such move- 
ment. 

(b) A signal of intention to turn right or left when required shall be 
given continuously during not less than the last one hundred (100) feet 
traveled by the vehicle before turning. 

(c) No person shall stop or suddenly decrease the speed of a vehicle 
without first giving an appropriate signal in the manner provided herein 
to the driver of any vehicle immediately to the rear when there is oppor- 
tunity to give such signal. 

History: En. Sec. 64, Ch. 263, L. 1955. 


32-2168. Signals by hand and arm or signal device. (a) Any stop or 
turn signal when required herein shall be given either by means of the 
hand and arm or by a signal lamp or lamps, except as otherwise provided 
in paragraph (b). 

(b) Any motor vehicle in use on a highway shall be equipped with, 
and required signal shall be given by, a signal lamp or lamps when the 
distance from the center of the top of the steering post to the left outside 
limit of the body, cab, or load of such motor vehicle exceeds twenty-four 
(24) inches, or when the distance from the center of the top of the steer- 
ing post to the rear limit of the body or load thereof exceeds fourteen 
(14) feet. The latter measurement shall apply to any single vehicle, also 
to any combination of vehicles. 

History: En. Sec. 65, Ch. 263, L. 1955; “or mechanical signal device” which ap- 


amd. Sec. 1, Ch. 105, L. 1957. peared after the words “signal lamp or 
lamps” in both subds. (a) and (b) and in 
Amendment subd. (b) substituted the word “cab” for 


The 1957 amendment deleted the words “cap.” 


32-2169. Method of giving hand-and-arm signals. All signals herein 
required given by hand and arm shall be given from the left side of the 
vehicle in the following manner and such signals shall indicate as follows: 

1. Left Turn. Hand and arm extended horizontally. 

2. Right Turn. Hand and arm extended upward. 

3. Stop or Decrease Speed. Hand and arm extended downward. 


History: En. Sec. 66, Ch. 263, L. 1955. 
32-2170. Vehicle approaching or entering intersection. (a) The driver 


of a vehicle approaching an intersection shall yield the right of way to a 
vehicle which has entered the intersection from a different highway. 
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(b) When two (2) vehicles enter an intersection from different high- 
ways at approximately the same time, the driver of the vehicle on the 
left shall yield the right of way to the vehicle on the right. 

(c) The right-of-way rules declared in paragraphs (a) and (b) are 
modified at through highways and otherwise as hereinafter stated in this 
article. 


History: En. Sec. 67, Ch. 263, L. 1955.. Article VIII of Ch. 263, Laws 1955 en- 


titled “Rights of Way.” 
Compiler’s Note i é 


Sections 32-2170 to 32-2175 comprised 


32-2171. Vehicle turning left at intersection. The driver of a vehicle 
within an intersection intending to turn to the left shall yield the right 
of way to any vehicle approaching from the opposite direction which is 
within the intersection or so close thereto as to constitute an imme- 
diate hazard, but said driver, having so yielded and having given a signal 
when and as required by this act, may make such left turn and the drivers 
of all other vehicles approaching the intersection from said opposite 
direction shall yield the right of way to the vehicle making the left turn. 
The provisions of this section shall not be applicable where it is otherwise 
directed by appropriate signs or signals. 


History: En. Sec. 68, Ch. 263, L. 1955. 


32-2172. Vehicle entering through highway or stop intersection. (a) 
The driver of a vehicle shall stop as required by section 92 [32-2195] of 
this act at the entrance to a through highway and shall yield the right of 
way to other vehicles which have entered the intersection from said 
through highway or which are approaching so closely on said through 
highway as to constitute an immediate hazard but said driver having 
so yielded may proceed and the drivers of all other vehicles approaching 
the intersection on said through highway shall yield the right of way to 
the vehicle so proceeding into or across the through highway. 

(b) The driver of a vehicle shall likewise stop in obedience to a stop 
sign as required herein at an intersection where a stop sign is erected at 
one (1) or more entrances thereto although not a part of a through 
highway and shall proceed cautiously, yielding to vehicles not so obliged 
to stop which are within the intersection or approaching so closely as to 
constitute an immediate hazard, but may then proceed. 

History: En. Sec. 69, Ch. 263, L. 1955; Amendment 


amd. Sec. 3, Ch. 169, L. 1957. The 1957 amendment substituted “sec- 
tion 92” for “section 93” in subd. (a). 


32-2173. Vehicle entering highway from private road or driveway. The 
driver of a vehicle about to enter or cross a highway from a private road 
or driveway shall yield the right of way to all vehicles approaching on said 
highway. 

History: En. Sec. 70, Ch. 263, L. 1955. 


32-2174. Vehicles approaching “Yield Right-of-Way” sign. When the 
intersection is designated by the commission, or the local authority having 
jurisdiction, as a “Yield Right-of-Way” intersection, the driver of a vehicle 
approaching the “Yield Right-of-Way” sign shall slow to a speed of not 
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more than fifteen (15) miles per hour and yield right of way to all vehicles 
approaching from the right or left on the intersecting roads, or streets, 
which are so close as to constitute an immediate hazard. If a driver is 
involved in a collision at an intersection or interferes with the movement 
of other vehicles after driving past a “Yield Right-of-Way” sign, such 
collision or interference shall be deemed evidence of the driver’s failure 
to yield right of way. 
History: En. Sec. 71, Ch. 263, L. 1955. 


32-2175. Operation of vehicles on approach of authorized emergency 
vehicles. (a) Upon the immediate approach of an authorized emergency 
vehicle making use of audible and visual signals meeting the requirements 
of section 129 [32-21-132] of this act, or of a police vehicle properly and 
lawfully making use of an audible signal only, the driver of every other 
vehicle shall yield the right of way and shall immediately drive to a 
position parallel to, and as close as possible to, the right-hand edge or 
curb of the roadway clear of any intersection and shall stop and remain in 
such position until the authorized emergency vehicle has passed, except 
when otherwise directed by a police officer or highway patrolman. 

(b) This section shall not operate to relieve the driver of an authorized 
emergency vehicle from the duty to drive with due regard for the safety 
of all persons using the highway. 


History: En. Sec. 72, Ch. 263, L. 1955; Repealing Clause 
amd. Sec. 4, Ch. 169, L. 1957. Section 5 of Ch. 169, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
Amendment La) 


The 1957 amendment substituted “sec- 
tion 129” for ‘‘section 130” in subd. (a). 


32-2176. Pedestrians subject to traffic regulations. (a) Pedestrians 
shall be subject to traffic-control signals at intersections as provided in 
section 34 [32-2137] of this act unless required by local ordinance to 
comply strictly with such signals, but at all other places pedestrians shall 
be accorded the privileges and shall be subject to the restrictions stated 
in this article [32-2176 to 32-2183]. 

(b) Local authorities are hereby empowered by ordinance to require 
that pedestrians shall strictly comply with the directions of any official 
traffic-control signal and may by ordinance prohibit pedestrians from 
crossing any roadway in a business district or any designated highways 
except in a crosswalk. 

History: En. Sec. 73, Ch. 263, L. 1955. Article IX of Ch. 263, Laws 1955 en- 


ever. titled “Pedestrians’ Rights and Duties.” 
Compiler’s Note 


Sections 32-2176 to 32-2183 comprised 


32-2177. Pedestrians’ right of way in crosswalk. (a) When traffic-con- 
trol signals are not in place or not in operation the driver of a vehicle 
shall yield the right of way, slowing down or stopping if need be to so 
yield, to a pedestrian crossing the roadway within a crosswalk when the 
pedestrian is upon the half of the roadway upon which the vehicle is travel- 
ing, or when the pedestrian is approaching so closely from the opposite 
half of the roadway as to be in danger, but no pedestrian shall suddenly 


87 


32-2178 HIGHWAYS, BRIDGES AND FERRIES 


leave a curb or other place of safety and walk or run into the path of 
a vehicle which is so close that it is impossible for the driver to yield. 
This provision shall not apply under the conditions stated in section 75 
(b) [32-2178 (b)]. 

(b) Whenever any vehicle is stopped at a marked crosswalk or at any 
unmarked crosswalk at an intersection to permit a pedestrian to cross the 
roadway, the driver of any other vehicle approaching from the rear shall 
not overtake and pass such stopped vehicle. 


History: En. Sec. 74, Ch. 263, L. 1955. 


32-2178. Crossing at other than crosswalks. (a) Every pedestrian cross- 
ing a roadway at any point other than within a marked crosswalk or within 
an unmarked crosswalk at an intersection shall yield the right of way to 
all vehicles upon the roadway.., 

(b) Any pedestrian crossing a roadway at a point where a pedestrian 
tunnel or overhead pedestrian crossing has been provided shall yield the 
right of way to all vehicles upon the roadway. 

(c) Between adjacent intersections at which traffic-control signals 
are in operation pedestrians shall not cross at any place except in a marked 
crosswalk. 


History: En. Sec. 75, Ch. 263, L. 1955. no reasonable opportunity to avoid strik- 


ing decedent after he took the perilous 


Last Clear Chance 


Decedent, who was killed while cross- 
ing highway, did not come into a position 
of peril any appreciable length of time be- 
fore the injury. Had he stood still defend- 
ant would have avoided striking him. 
The evidence showed that it was the sud- 
den running of deceased into the moving 
automobile that produced his injuries and 
death. Under the evidence defendant had 


step. Under such circumstances an in- 
struction on last clear chance had no place 
in the case. Hightower v. Alley, 132 M 
349, 318 P 2d 243, 248. 


Ordinary Care 


Pedestrian must use ordinary care for 
his own safety in attempting to cross 
highway. Hightower v. Alley, 132 M 349, 
SIS P 2d 243, 247. 


32-2179. Drivers to exercise due care. Notwithstanding the foregoing 
provisions of this article [32-2176 to 32-2183] every driver of a vehicle shall 
exercise due care to avoid colliding with any pedestrian upon any road- 
way and shall give warning by sounding the horn when necessary and 
shall exercise proper precaution upon observing any child or any confused 
or incapacitated person upon a roadway. 


History: En. Sec. 76, Ch. 263, L. 1955. 


32-2180. Pedestrians to use right half of crosswalk. Pedestrians shall 
move, whenever practicable, upon the right half of crosswalks. 


History: En. Sec. 77, Ch. 263, L. 1955. 


32-2181. Pedestrians on roadways. (a) Where sidewalks are provided 
it shall be unlawful for any pedestrian to walk along and upon an adjacent 
roadway. 

(b) Where sidewalks are not provided any pedestrian walking along 
and upon a highway shall, when practicable, walk only on the left side 
of the roadway or its shoulder facing traffic which may approach from the 
opposite direction. 

History: En. Sec. 78, Ch. 263, L. 1955. 
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32-2182. Pedestrian soliciting rides or business. (a) No person shall 
stand in a roadway for the purpose of soliciting a ride, employment, or 
_ business from the occupant of any vehicle. 

(b) No person shall stand on or in proximity to a street or highway 
for the purpose of soliciting the watching or guarding of any vehicle while 
parked or about to be parked on a street or highway. 

History: En. Sec. 79, Ch. 263, L. 1955. 


32-2183. Intoxicated pedestrian. No person shall walk upon or along 
the highway while under the influence of intoxicating liquor. 
History: En. Sec. 80, Ch. 263, L. 1955. 


32-2184. Effect of regulations. (a) It is a misdemeanor for any person 
to do any act forbidden or fail to perform any act required in this article 
[32-2184 to 32-2190]. 

(b) These regulations applicable to bicycles shall apply whenever a 
bicycle is operated upon any highway or upon any path set aside for the 
exclusive use of bicycles subject to those exceptions stated herein. 


History: En. Sec. 81, Ch. 263, L. 1955. “Operation of Bicycles and Play Ve- 


hicles.” 
Compiler’s Note 


Sections 32-2184 to 32-2190 comprised 
Article X of Ch. 263, Laws 1955 entitled 


32-2185. Traffic laws apply to persons riding bicycles. Every person 
riding a bicycle upon a roadway shall be granted all of the rights and 
shall be subject to all of the duties applicable to the driver of a vehicle 
by this act, except as to special regulations in this article [32-2184 to 
32-2190] and except as to those provisions of this act which by their 
very nature can have no application. 

History: En. Sec. 82, Ch. 263, L. 1955. 


32-2186. Riding on bicycles. A person propelling a bicycle shall not 
ride other than upon or astride a permanent and regular seat attached 
thereto. 

History: En. Sec. 83, Ch. 263, L. 1955. 


32-2187. Clinging to vehicles. No person riding upon any bicycle, 
coaster, roller skates, sled, or toy vehicle shall attach the same or himself 
to any vehicle upon a roadway. 

History: En. Sec. 84, Ch. 263, L. 1955. 


32-2188. Riding on roadways and bicycle paths. (a) Every person 
operating a bicycle upon a roadway shall ride as near to the right side of 
the roadway as practicable, exercising due care when passing a standing 
vehicle or one proceeding in the same direction. 

(b) Persons riding bicycles upon a roadway shall not ride more than 
two (2) abreast except on paths or parts of roadways set aside for the 
exclusive use of bicycles. 

(c) Whenever a usable path for bicycles has been provided adjacent 
to a roadway, bicycle riders shall use such path and shall not use the road- 
way. 

History: En. Sec. 85, Ch. 263, L. 1955. 
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32-2189. Carrying articles. No person operating a bicycle shall carry 
any package, bundle, or article which prevents the driver from keeping at 
least one (1) hand upon the handle bars. 

History: En. Sec. 86, Ch. 263, L. 1955. 


32-2190. Lamps and other equipment on bicycles. (a) Every bicycle 
when in use at nighttime shall be equipped with a lamp on the front which 
shall emit a white light visible from a distance of at least five hundred 
(500) feet to the front and with a'red reflector on the rear of a type ap- 
proved by the board which shall be visible from all distances from fifty 
(50) feet to three hundred (300) feet to the rear when directly in front 
of lawful upper beams of head lamps on a motor vehicle. A lamp emitting 
a red light visible from a distance of five hundred (500) feet to the rear 
may be used in addition to the red reflector. 

(b) Every bicycle shall be equipped with a brake which will enable 
the operator to make the braked wheels skid on dry, level, clean pavement. 

History: En. Sec. 87, Ch. 263, L. 1955. 


32-2191. Obedience to signal indicating approach of train. (a) When- 
ever any person driving a vehicle approaches a railroad grade crossing 
under any of the circumstances stated in this section, the driver of such 
vehicle shall stop within fifty (50) feet but not less than fifteen (15) 
feet from the nearest rail of such railroad, and shall not proceed until he 
can do so safely. The foregoing requirements shall apply when: 


1. A clearly visible electric or mechanical signal device gives warning 
of the immediate approach of a railroad train; 

2. A crossing gate is lowered or when a human flagman gives or con- 
tinues to give a signal of the approach or passage of a railroad train; 


3. A railroad train approaching within approximately one thousand 
five hundred (1,500) feet of the highway crossing emits a signal audible 
from such distance and such railroad train, by reason of its speed or near- 
ness to stich crossing, is an immediate eacertl: 


4, An approaching railroad train is plainly visible and is in haan 
proximity to such crossing. 

(b) No person shall drive any vehicle through, around, or under any 
crossing gate or barrier at a railroad crossing while such gate or barrier 
is closed or is being opened or closed. 


History: En. Sec. 88, Ch. 263, L. 1955. Article XI of Ch. 263, Laws 1955 entitled 


“Special Stops Required.” 
Compiler’s Note R a : 


Sections 32-2191 to 32-2198 comprised 


32-2192. All vehicles must stop at certain railroad grade crossings. The 
commission and local authorities are hereby authorized to designate 
particularly dangerous highway grade crossings of railroads and to erect 
stop signs thereat. When such stop signs are erected the driver of any 
vehicle shall stop within fifty (50) feet but not less than fifteen (15) feet 
from the nearest rail of Sich railroad and shall proceed only upon exer- 
cising due care. 


History: En. Sec. 89, Ch. 263, L. 1955. 
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32-2193. Certain vehicles must stop at all railroad grade crossings. (a) 
The driver of any motor vehicle carrying passengers for hire, or of any 
school bus carrying any school child, or of any vehicle carrying explosive 
substances or flammable liquids as a cargo or part of a cargo, before cross- 
ing at grade any track or tracks of a railroad, shall stop such vehicle 
within fifty (50) feet but not less than fifteen (15) feet from the nearest 
rail of such railroad and while so stopped shall listen and look in both 
directions along such track for any approaching train, and for signals 
indicating the approach of a train, except as hereinafter provided, and 
shall not proceed until he can do so safely. After stopping as required 
herein and upon proceeding when it is safe to do so the driver of any said 
vehicle shall cross only in such gear of the vehicle that there will be no 
necessity for changing gears while traversing such crossings and the 
driver shall not shift gears while crossing the track or tracks. 

(b) No stop need be made at any such crossing where a police officer 
or highway patrolman or traffic-control signal directs traffic to proceed. 

(c) This section shall not apply at street-railway grade crossings with- 
in a business or residence district. 

‘History: En. Sec. 90, Ch. 263, L. 1955. 


32-2194. Moving heavy equipment at railroad grade crossings. (a) No 
person shall operate or move any crawler-type tractor, steam shovel, der- 
rick, roller or any equipment or structure having a normal operating 
speed of ten (10) or less miles per hour or a vertical body or load clear- 
ance of less than one-half (4%) inch per foot of the distance between 
any two (2) adjacent axles or in any event of less than nine (9) inches, 
measured above the level surface of a roadway, upon or across any tracks 
at a railroad grade crossing without first complying with this section. 

(b) Notice of any such intended crossing shall be given to a station 
agent of such railroad and reasonable time be given to such railroad to 
provide proper protection at such crossing. 

(c) Before making any such crossing the person operating or moving 
any such vehicle or equipment shall first stop the same not less than 
fifteen (15) feet nor more than fifty (50) feet from the nearest rail of 
such railroad and while so stopped shall listen and look in both directions 
along such track for any approaching train and for signals indicating the 
approach of a train, and shall not proceed until the crossing can be made 
safely. 

(d) No such crossing shall be made when warning is given by auto- 
matic signal or crossing gates or a flagman or otherwise of the immediate 
approach of a railroad train or car. If a flagman is provided by the railroad, 
movement over the crossing shall be under his direction. 

History: En. Sec. 91, Ch. 263, L. 1955. 


32-2195. Vehicles must stop at stop signs. (a) The commission with 
reference to state highways and local authorities with reference to other 
highways under their jurisdiction may designate through highways and 
erect stop signs at specified entrances thereto or may designate any inter- 
section as a stop intersection and erect like signs at one (1) or more 
entrances to such intersection. 
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(b) Every said sign shall bear the word “Stop” in letters not less than 
eight (8) inches in height and such sign shall at nighttime be rendered 
luminous by steady or flashing internal illumination, or by a fixed floodlight 
projected on the face of the sign, or by efficient reflecting elements on 
the face of the sign. 

(c) Every stop sign shall be erected as near as practicable to the 
nearest line of the crosswalk on the near side of the intersection or, if 
there is no crosswalk, then as close as practicable to the nearest line of the 
roadway. 

(d) Every driver of a vehicle approaching a stop sign shall stop before 
entering the crosswalk on the near side of the intersection or in the event 
there is no crosswalk shall stop at a clearly marked stop line, but if none, 
then at the point nearest the intersecting roadway where the driver has 
a view of approaching traffic on the intersecting roadway before entering 
the intersection except when directed to proceed by a police officer or high- 
way patrolman or traffic-control signal. 

History: En. Sec. 92, Ch. 263, L. 1955. 


32-2196. Stop before emerging from alley, driveway, or building. The 
driver of a vehicle within a business or residence dictrict emerging from 
an alley, driveway, or building, shall stop such vehicle immediately prior 
to driving onto a sidewalk or onto the sidewalk area extending across 
any alleyway or driveway and shall yield the right of way to any pedestrian 
as may be necessary to avoid collision, and upon entering the roadway 
shall yield the right of way to all vehicles approaching on said roadway. 

History: En. Sec. 93, Ch. 263, L. 1955. 


32-2197. Overtaking and passing school bus. (a) The driver of a 
vehicle upon a highway outside of a business or residence district upon 
meeting or overtaking from either direction any school bus which has 
stopped on the highway for the purpose of receiving or discharging any 
school children shall stop the vehicle before reaching such school bus when 
there is in operation on said bus a visual signal as specified in section 129 
[32-21-132] and said driver shall not proceed until such school bus resumes 
motion, or is signaled by the school bus driver to proceed as the visual 
signals are no longer actuated. 

(b) Every bus used for the transportation of school children shall bear 
upon the front and rear thereof plainly visible signs containing the words 
“SCHOOL BUS” in letters not less than eight (8) inches in height, and 
in addition shall be equipped with visual signals meeting the requirements 
of section 129 [32-21-132] of this act, which shall be actuated by the driver 
of said school bus whenever but only whenever such vehicle is stopped on 
the highway for the purpose of receiving or discharging school children. 

(c) When a school bus is being operated upon a highway for purposes 
other than the actual transportation of children either to or from school 
all markings thereon indicating “SCHOOL BUS” shall be covered or con- 
cealed. 

(d) The driver of a vehicle upon a highway with separate roadways 
need not stop upon meeting or passing a school bus which is on a different 
roadway or when upon a controlled-access highway and the school bus is 
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stopped in a loading zone which is a part of or adjacent to such highway 
and where pedestrians are not permitted to cross the roadway. 


History: En. Sec. 94, Ch. 263, L. 1955. Cross-Reference 


For other school bus regulations see 
secs, 75-3308 to 75-3311. 


32-2198. Special lighting equipment on school busses. It shall be un- 
lawful to operate any flashing warning signal light on any school bus 
except when any said school bus is stopped on a highway for the purpose 
of permitting school children to board or alight from said school bus. 


History: En. Sec. 95, Ch. 263, L. 1955. Cross-Reference 


For other school bus regulations see 
secs. 75-3308 to 75-3311. 


32-2199. Stopping, standing, or parking outside of business or resi- 
dence districts. (a) Upon any highway outside of a business or residence 
district no person shall stop, park, or leave standing any vehicle, whether 
attended or unattended, upon the paved or main-traveled part of the 
highway when it is practical to stop, park, or so leave such vehicle off 
such part of said highway, but in every event an unobstructed width of 
the highway opposite a standing vehicle shall be left for the free passage 
of other vehicles; and no person shall stop, stand or park any vehicle 
upon such highway unless such vehicle can be seen by the driver of any 
other vehicle approaching, from either direction, within five hundred (500) 
feet and unless drivers approaching from opposite directions are visible 
to each other when both are at least five hundred (500) feet from the 
vehicle to be stopped, turned or parked, except in cases of justifiable 
emergency. 

(b) This section shall not apply to the driver of any vehicle which is 
disabled while on the paved or main-traveled portion of a highway in such 
manner and to such extent that it is impossible to avoid stopping and 
temporarily leaving such disabled vehicle in such position. 


History: En. Sec. 96, Ch. 263, L. 1955. Article XII of Ch. 263, Laws 1955 entitled 


Compiler’s Note “Stopping, Standing, and Parking.” 


Sections 32-2199 to 32-21-102 comprised 


DECISIONS UNDER FORMER LAW 


Stalled Truck erator of a passing vehicle offered to assist 

Where truck had run out of gas, its truck driver in getting truck off the 
driver was negligent in not removing the highway. Burns v. Fisher, 132 M 26, 313 
vehicle from the highway when the op- P 2d 1044, 1048. 


32-21-100. Officers or highway patrolmen authorized to remove illegally 
stopped vehicles. (a) Whenever any police officer or highway patrolman 
finds a vehicle standing upon a highway in violation of any of the foregoing 
provisions of this article [32-2199 to 32-21-102] such officer or highway 
patrolman is hereby authorized to move such vehicle, or require the driver 
or other person in charge of the vehicle to move the same, to a position 
off the paved or main-traveled part of such highway. 

(b) Whenever any police officer or highway patrolman finds a vehicle 
unattended upon any bridge or causeway or in any tunnel where such 
vehicle constitutes an obstruction to traffic, such officer or highway patrol- 
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man is hereby authorized to provide for the removal of such vehicle to 
the nearest place of safety. 


History: En. Sec. 97, Ch. 263, L. 1955. 


32-21-101. Stopping, standing, or parking prohibited in specified places. 
(a) No person shall stop, stand, or park a vehicle, except when necessary 
to avoid conflict with other traffic or in compliance with law or the direc- 
tions of a police officer or highway patrolman or traffic-control device, in 
any of the following places: 

On a sidewalk; 

In front of a public or private driveway; 

Within an intersection ; 

Within fifteen (15) feet of a fire hydrant; 

On a crosswalk; 

Within twenty (20) feet of a crosswalk at an intersection; 

Within thirty (30) feet upon the approach to any flashing beacon, 
stop sign, or traffic-control signal located at the side of a roadway; 

8. Between a safety zone and the adjacent curb or within thirty (30) 
feet of points on the curb immediately opposite the ends of a safety zone, 
unless the local authorities indicate a different length by signs or mark- 
ings ; | | 

9. Within fifty (50) feet of the nearest rail of a railroad crossing; 

10. Within twenty (20) feet of the driveway entrance to any fire sta- 
tion and on the side of a street opposite the entrance to any fire station 
within seventy-five (75) feet of said entrance when properly signposted; 

11. Alongside or opposite any street excavation or obstruction when 
stopping, standing, or parking would obstruct traffic; 

12. On the roadway side of any vehicle stopped or parked at the edge 
or curb of a street; 

13. Upon any bridge or other elevated structure upon a highway or 
within a highway tunnel; 

14. At any place where official signs prohibit stopping. 

(b) No person shall move a vehicle not lawfully under his control 
into any such prohibited area or away from a curb such distance as is 
unlawful. 


History: En. Sec. 98, Ch. 263, L. 1955. 


al ee pee ee 


32-21-102. Additional parking regulations. (a) Except as otherwise 
provided in this section every vehicle stopped or parked upon a roadway 
where there are adjacent curbs shall be so stopped or parked with the 
right-hand wheels of such vehicle parallel to and within eighteen (18) 
inches of the right-hand curb. 

(b) Local authorities may by ordinance permit parking of vehicle 
with the left-hand wheels adjacent to and within eighteen (18) inches 
of the left-hand curb of a one-way roadway. 

(c) Local authorities may by ordinance permit angle parking on any 
roadway, except that angle parking shall not be permitted on any federal- 
aid or state highway unless the commission has determined by resolution 
or order entered in its minutes that the roadway is of sufficient width 
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to permit angle parking without interfering with the free movement of 
traffic. 

(d) The commission with respect to highways under its jurisdiction 
may place signs prohibiting or restricting the stopping, standing, or 
parking of vehicles on any highway where in its opinion, as evidenced by 
resolution or order entered in its minutes, such stopping, standing, or 
parking, is dangerous to those using the highway or where the stopping, 
standing, or parking of vehicles would unduly interfere with the free 
movement of traffic thereon. Such signs shall be official signs and no 
person shall stop, stand, or park any vehicle in violation of the restric- 
tions stated on such signs. 

History: En. Sec. 99, Ch. 263, L. 1955. 


32-21-103. Unattended motor vehicles. No person driving or in charge 
of a motor vehicle shall permit it to stand unattended without first stop- 
ping the engine, and effectively setting the brake thereon and, when 
standing upon any grade, turning the front wheels to the curb or side of 
the highway in such a manner as to prevent the vehicle from rolling onto 
the roadway. 


History: En. Sec. 100, Ch. 263, L. 1955. prised Article XIII of Ch. 263, Laws 1955 
‘ entitled “Miscellaneous Rules.” 
Compiler’s Note 


Sections 32-21-103 to 32-21-113 com- 


32-21-104. Limitations on backing. The driver of a vehicle shall not 
back the same unless such movement can be made with reasonable safety 
and without interfering with other traffic. 

History: En. Sec. 101, Ch. 263, L. 1955. 


32-21-105. Riding on motorcycles. A person operating a motorcycle 
shall ride only upon the permanent and regular seat attached thereto, 
and such operator shall not carry any other person nor shall any other 
person ride on a motorcycle unless such motorcycle is designed to carry 
more than one (1) person, in which event a passenger may ride upon 
the permanent and regular seat if designed for two (2) persons, or upon 
another seat firmly attached to the rear or side of the operator. 

History: En. Sec. 102, Ch. 263, L. 1955. 


32-21-106. Obstruction to driver’s view or driving mechanism. (a) No 
person shall drive a vehicle when it is so loaded, or when there are in the 
front seat such number of persons, exceeding three (3), as to obstruct 
the view of the driver to the front or sides of the vehicle or as to inter- 
fere with the driver’s control over the driving mechanism of the vehicle. 

(b) No passenger in a vehicle shall ride in such position as to interfere 
with the driver’s view ahead or to the sides, or to interfere with his control 
over the driving mechanism of the vehicle. 

History: En Sec. 103, Ch. 263, L. 1955. 


32-21-107. Driving on mountain highways. The driver of a motor ve- 
hicle traveling through defiles or canyons or on mountain highways shall 
hold such motor vehicle under control and as near the right-hand edge 
of the highway as reasonably possible. 

History: En. Sec. 104, Ch. 263, L. 1955. 
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32-21-108. Coasting prohibited. The driver of any motor vehicle when 
traveling upon a down grade shall not coast with the gears of such vehicle 
in neutral or with the clutch manually disengaged. 
History: En. Sec. 105, Ch. 263, L. 1955. 


32-21-109. Following fire apparatus prohibited. The driver of any ve- 
hicle other than one on official business shall not follow any fire apparatus 
traveling in response to a fire alarm closer than five hundred (500) feet or 
drive into or park such vehicle within the block where fire apparatus has 
stopped in answer to a fire alarm. 

History: En. Sec. 106, Ch. 263, L. 1955. 


32-21-110. Crossing fire hose. No vehicle shall be driven over any un- 
protected hose of a fire department when laid down on any street, or 
private driveway, to be used at any fire or alarm of fire, without the con- 
sent of the fire department official in command. 

History: En. Sec. 107, Ch. 263, L. 1955. 


32-21-111. Putting glass, etc., on highway prohibited. (a) No person 
shall throw or deposit upon any highway any glass bottle, glass, nails, 
tacks, wire, cans, or any other substance likely to injure any person, animal, 
or vehicle upon such highway. 

(b) Any person who drops, or permits to be dropped or thrown, upon 
any highway any destructive or injurious material shall immediately 
remove the same or cause it to be removed. 

(c) Any person removing a wrecked or damaged vehicle from a high- 
way shall remove any glass or other injurious substance dropped upon 
the highway from such vehicle. : 

History: En. Sec. 108, Ch. 263, L. 1955. 


32-21-112. Riding on fenders or running boards prohibited. Any person 
driving a vehicle shall not permit passengers to ride on the fenders or run- 
ning boards nor shall any passenger ride on the fenders or running boards 
of a vehicle. 

History: En. Sec. 109, Ch. 263, L. 1955. 


32-21-112.1. Riding in house trailers. No person or persons shall oc- 
cupy a house trailer while it is being moved upon a public highway. 


History: Sec. 109.1, Ch. 263, L. 1955 as ing on fenders and running boards of ve- 


hicles; by prohibiting persons from riding 


added by Sec. 1, Ch. 167, L. 1957. 


Title of Act 

An act to amend chapter 263 of the 
Session Laws of the Thirty-Fourth Legis- 
lative Assembly of the state of Montana, 
1955, by adding thereto two new sections 


in trailer houses being towed along high- 
ways; by prohibiting persons from open- 
ing vehicle doors on side available to 
traffic when such acts create a hazard; by 
repealing all acts and parts of acts in con- 
flict herewith. 


numbered 109.1 and 109.2, relating to rid- 


32-21-112.2. Opening and closing vehicles doors. No person shall 
open the door of a motor vehicle on the side available to moving traffic 
unless and until it is reasonably safe to do so, nor shall any person leave a 
door open on the side of a vehicle available to moving traffic for a period 
of time longer than necessary to load or unload passengers. 
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History: Sec. 109.2, Ch. 263, L. 1955 as all acts or parts of acts in conflict there- 
added by Sec. 1, Ch. 167, L. 1957. with. 

Repealing Clause 

Section 2 of Ch. 167, Laws 1957 repealed 


32-21-113. Shooting from or across highway. No person shall shoot any 
firearm from or across the roadway of any state or federal highway. 
History: En. Sec. 110, Ch. 263, L. 1955. Cross-Reference 
Shooting game from automobile or 
highway prohibited, sec. 26-301, par. 1. 

32-21-114. Scope and effect of regulations. (a) It is a misdemeanor 
for any person to drive or move or for the owner to cause or knowingly 
permit to be driven or moved on any highway any vehicle or combina- 
tion of vehicles which is in such unsafe condition as to endanger any 
person, or which does not contain those parts or is not at all times 
equipped with such lamps and other equipment in proper condition and 
adjustment as required in this article [32-21-114 to 32-21-153] or which is 
equipped in any manner in violation of this article, or for any person to 
do any act forbidden or fail to perform any act required under this article 
[32-21-114 to 32-21-153]. 

(b) Nothing contained in this article [32-21-114 to 32-21-153] shall be 
construed to prohibit the use of additional parts and accessories on any 
vehicle not inconsistent with the provisions of this article [32-21-114 to 
32-21-153]. 

(c) The provisions of this article [32-21-114 to 32-21-153] with re- 
spect to equipment on vehicles shall not apply to implements of husbandry, 
road machinery, road rollers, or farm tractors except as herein made 
applicable. 


History: En. Sec. 111, Ch. 263, L. 1955. prised Article XIV of Ch. 263, Laws 1955 
titled “Equi t.”” 
Compiler’s Note entitie quipmen 


Sections 32-21-114 to 32-21-153 com- 


32-21-115. When lighted lamps are required. Every vehicle upon a 
highway within this state at any time from a half (4%) hour after sunset to 
a half (%4) hour before sunrise and at any other time when due to in- 
sufficient light, or unfavorable atmospheric conditions, persons and ve- 
hicles on the highway are not clearly discernible at a distance of five hun- 
dred (500) feet ahead shall display lighted lamps and illuminating devices 
as hereinafter respectively required for different classes of vehicles, subject 
to exceptions with respect to parked vehicles. 

History: En. Sec. 112, Ch. 263, L. 1955. 


- 32-21-116. Visibility distance and mounted height of lamps. (a) 
Whenever requirement is hereinafter declared as to the distance from 
which certain lamps and devices shall render objects visible or within 
which such lamps or devices shall be visible, said provisions shall apply 
during the times stated in section 112 [32-21-115] in respect to a vehicle 
without load when upon a straight, level, unlighted highway under normal 
atmospheric conditions unless a different time or condition is expressly 
stated. 
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(b) Whenever requirement is hereinafter declared as to the mounted 
height of lamps or devices it shall mean from the center of such lamp or 
device to the level ground upon which the vehicle stands yes such ve- 
hicle is without a load. 


History: En. Sec. 113, Ch. 263, L. 1955. 


32-21-117. Head lamps on motor vehicles. (a) Every motor vehicle 
other than a motorcycle or motor-driven cycle shall be equipped with at 
least two (2) head lamps with at least one (1) on each side of the front 
of the motor vehicle, which head lamps shall comply with the require- 
ments and limitations set forth in this article [32-21-114 to 32-21-153]. 


(b) Every motorcycle and every motor-driven cycle shall be equipped 
with at least one (1) and not more than two (2) head lamps which shall 
comply with the requirements and limitations of this article [32-21-114 to 
32-21-153]. 

(c) Every head lamp upon every motor vehicle, including every 
motorcycle and every motor-driven cycle, shall be located at a height 
measured from the center of the head lamp of not more than fifty-four (54) 
inches nor less than twenty-four (24) inches to be measured as set forth 
in section 113(b) [32-21-116(b)], chapter 263 of the Session Laws of the 
Thirty-fourth Legislative Assembly of the state of Montana, 1955. 


History: En. Sec. 114, Ch. 263, L. 1955; Repealing Clause 
amd. Sec. 1, Ch. 103, L. 1957. Section 2 of Ch. 103, Laws 1957 sanaaled 
Amendment all acts and parts of acts in conflict there- 
with. 


The 1957 amendment in subd. (c) 
changed the lower minimum height of 
head lamps from 28 to 24 inches. 


32-21-118. Tail lamps. (a) Every motor vehicle, trailer, semitrailer, 
and pole trailer and any other vehicle which is being drawn at the end of a 
train of vehicles, shall be equipped with at least one (1) tail lamp mounted 
on the rear, which, when lighted as hereinbefore required, shall emit a red 
light plainly visible from a distance of five hundred (500) feet to the rear, 
provided that in the case of a train of vehicles only the tail lamp on the 
rearmost vehicle need actually be seen from the distance specified. And 
further, every such above-mentioned vehicle, other than a truck-tractor, 
registered in this state and manufactured or assembled after January 1, 
1956, shall be equipped with at least two (2) tail lamps mounted on the 
rear, which when lighted.as herein required, shall comply with the pro- 
visions of this section. | 

(b) Every tail lamp upon every vehicle shall be located at a height 
of not more than seventy-two (72) inches nor less than twenty (20) 
inches. 

(c) Either tail lamp or a separate lamp shall be so constructed and 
placed as to illuminate with a white light the rear registration plate and 
render it clearly legible from a distance of fifty (50) feet to the rear. Any 
tail lamp or tail lamps, together with any separate lamp for illuminating 
the rear registration plate, shall be so wired as to be lighted whenever 
the head lamps or auxiliary driving lamps are lighted. 


History: En. Sec. 115, Ch. 263, L. 1955. 
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32-21-119. New motor vehicles to be equipped with reflectors. (a) 
Every new motor vehicle hereafter sold and operated upon a highway, 
other than a truck-tractor, shall carry on the rear, either as a part of the 
_ tail lamps or separately, two (2) red reflectors, except that every motor- 
cycle and motor-driven cycle shall carry at least one (1) reflector, meeting 
the requirements of this section, and except that vehicles of the type men- 
tioned in section 119 [32-21-122] shall be equipped with reflectors as re- 
quired in those sections applicable thereto. 

(b) Every such reflector shall be mounted on the vehicle at a height 
not less than twenty (20) inches nor more than sixty (60) inches meas- 
ured as set forth in section 113(b) [32-21-116(b)], and shall be of such 
size and characteristics and so mounted as to be visible at night from all 
distances within three hundred (300) feet to fifty (50) feet from such 
vehicle when directly in front of lawful upper beams of head lamps, ex- 
cept that visibility from a greater distance is hereinafter required of re- 
flectors on certain types of vehicles. 

History: En. Sec. 116, Ch. 263, L. 1955. 


32-21-120. Stop lamps and turn signals required on new motor vehicles. 
From and after January 1, 1956, it shall be unlawful for any person to sell 
any new motor vehicle, including any motorcycle or motor-driven cycle, 
in this state or for any person to drive such vehicle on the highways unless 
it is equipped with at least one (1) stop lamp meeting the requirements 
of section 130 [32-21-133]. 

History: En. Sec. 117, Ch. 263, L. 1955. 


32-21-121. Application of succeeding sections. Those sections of this 
act which follow immediately including sections 119, 120, 121, 122, and 124 
[32-21-122, 32-21-123, 32-21-124, 32-21-125, and 32-21-127] relating to clear- 
ance and marker lamps, reflectors, and stop lights, shall apply as stated in 
said sections to vehicles of the type therein enumerated, namely passenger 
busses, trucks, truck tractors, and certain trailers, semitrailers, and pole 
trailers, respectively, when operated upon any highway, and said vehicles 
shall be equipped as required and all lamp equipment required shall be 
lighted at all times mentioned in section 112 [32-21-115] except that clear- 
ance and side marker lamps need not be lighted on any said vehicle when 
operated within any municipality where there is sufficient light to render 
clearly discernible persons and vehicles on the highway at a distance of 
five hundred (500) feet. 

History: En. Sec. 118, Ch. 263, L. 1955. 


32-21-122. Additional equipment required on certain vehicles. In ad- 
dition to other equipment required in this act the following vehicles shall 
be equipped as herein stated under the conditions stated in section 118 
[32-21-121]. 

(a) On every bus or truck, whatever its size, there shall be the fol- 
lowing: 

On the rear, two (2) reflectors, one (1) at each side, and one (1) stop 
light. 

(b) On every bus or truck eighty (80) inches or more in over-all 
width, in addition to the requirements in paragraph (a): 
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On the front, two (2) clearance lamps, one (1) at each side. 

On the rear, two (2) clearance lamps, one (1) at each side. 

On each side, two (2) side marker lamps, one (1) at or near the front 
and one (1) at or near the rear. 

On each side, two (2) reflectors, one (1) at or near the front and one 
(1) at or near the rear. 

(c) On every truck-tractor: 

On the front, two (2) clearance lamps, one (1) at each side. 

On the rear, one (1) stop light. 

(d) On every trailer or semitrailer having a gross weight in excess of 
three thousand (3,000) pounds: 

On the front, two (2) clearance lamps, one (1) at each side. 

On each side, two (2) side marker lamps, one (1) at or near the front 
and one (1) at or near the rear. * 

On each side, two (2) reflectors, one (1) at or near the front and one 
(1)°at.or:near the rear: 

On the rear, two (2) clearance lamps, one (1) at each side, also two 
(2) reflectors, one (1) at each side, and one (1) stop light. 

(e) On every pole trailer in excess of three thousand (3,000) pounds 
gross weight: 

On each side, one (1) side marker lamp and one (1) clearance lamp 
which may be in combination, to show to the front, side, and rear. 

On the rear of the pole trailer or load, two (2) reflectors, one (1) at 
each side. 

({) On every trailer, semitrailer, or pole trailer weighing three thou- 
sand (3,000) pounds gross or less: 

On the rear, two (2) reflectors, one (1) on each side. If any trailer or 
semitrailer is so loaded or is of such dimensions as to obscure the stop 
light on the towing vehicle, then such vehicle shall also be equipped with 
one (1) stop light. 

(g) On every truck or truck-trailer combination actively engaged in 
transporting logs: 

(1) Binders on Logging Vehicles 

(a) At least three (3) binders shall be required as standard equip- 
ment on any truck or truck-trailer combination actively engaged in 
transporting logs upon the public highways of the state of Montana; 

(b) Such binders to be of steel chain or steel cable; 

(c) The minimum diameter of any portion of such binders shall be 
three-eighths (34) of one inch; 

(d) Such binders shall be of sufficient length to encompass any 
load when secured by a fastener. 

(2) Use of Fasteners to Secure Binders 

(a) Binders used to secure loads of logs together shall be fastened 
by means of a fastener. 

(b) The minimum diameter of the portions of the fastener under 
direct stress from the binder shall be three-eighths (34) of one inch. 

(c) The handle, or leverage portion of the fastener, when in use in 
tightening and holding the binder, shall be securely fastened to the 
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binder or to the fastener in such a way that it cannot be accidentally 

loosened. 

(3) Number and Location of Binders 

At least two (2) binders shall be in use on all loads. Such binders 
shall be placed as close as reasonably possible to the front and rear bunks. 

(4) Securing Short Loads 

In the event short logs are loaded on top of longer logs, sufficient 
binders shall be used to secure both ends of such short logs to the main 
body of the load. 

(5) Procedure for Loading—Width Limits 


(a) The maximum width of any vehicle, unladen or with load, 
shall not exceed a width of ninety-six (96) inches, unless permits for 
excess width have been granted by virtue of section 32-1127, Revised 
Codes of Montana, 1947, as amended. 

(b) No logs may extend laterally beyond the stakes which form 
the outer boundary of the load at the top of such stakes. Logs or poles 
loaded above the tops of the stakes shall be loaded in a pyramidal 
fashion. 


(h) The board is hereby empowered to make additional rules and 
regulations governing the use of safety equipment on motor vehicles, 
vehicles and/or combination of vehicles, that is, trailer hitches, safety 
chains, mounts, tow bars and other similar equipment as it shall deem 
advisable for the protection of the public; provided further that any viola- 
tion of any rules and regulations adopted by the board shall be deemed a 
misdemeanor. 


History: En. Sec. 119, Ch. 263, L. 1955; Repealing Clause 
amd. Sec. 1, Ch. 233, L. 1959. Section 2 of Ch. 233, Laws 1959 re- 
rnendinent pealed all acts or parts of acts in conflict 
therewith. 


The 1959 amendment added all of subd. 
(g) and renumbered old subdivision (g) 
as (h). 

32-21-123. Color of clearance lamps, side marker lamps, reflectors and 
back-up lamps. (a) Front clearance lamps and those marker lamps and 
reflectors mounted on the front or on the side near the front of a vehicle 
shall display or reflect an amber color. 

(b) Rear clearance lamps and those marker lamps and reflectors 
mounted on the rear or on the sides near the rear of a vehicle shall display 
or reflect a red color. 

(c) All lighting devices and reflectors mounted on the rear of any ve- 
hicle shall display or reflect a red color, except the stop light or other sig- 
nal device, which may be red, amber, or yellow, and except that the light 
illuminating the license plate shall be white and the light emitted by a 
back-up lamp may be white, amber, or red. 

History: En. Sec. 120, Ch. 263, L. 1955. 


32-21-124. Mounting of reflectors, clearance lamps, and side marker 
lamps. (a) Reflectors when required by section 119 [32-21-122] shall 
be mounted at a height not less than twenty-four (24) inches and not | 
higher than sixty (60) inches above the ground on which the vehicle 
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stands, except that if the highest part of the permanent structure of the 
vehicle is less than twenty-four (24) inches the reflector at such point 
shall be mounted as high as that part of the permanent structure will per- 
mit. 

The rear reflectors on a pole trailer may be mounted on each side of 
the bolster or load. 

Any required red reflector on the rear of a vehicle may be incorporated 
with the tail lamp, but such reflector shall meet all the other reflector re- 
quirements of this act. 

(b) Clearance lamps shall be mounted on the permanent structure of 
the vehicle in such a manner as to indicate its extreme width and as near 
the top thereof as practicable. Clearance lamps and side marker lamps 
may be mounted in combination provided illumination is given as re- 
quired herein with reference to both. 

History: En. Sec. 121, Ch. 263, L. 1955. 


32-21-125. Visibility of reflectors, clearance lamps, and marker lamps. 
(a) Every reflector upon any vehicle referred to in section 119 [32-21-122] 
shall be of such size and characteristics and so maintained as to be readily 
visible at nighttime from all distances within six hundred (600) feet to 
one hundred (100) feet from the vehicle when directly in front of lawful 
upper beams of headlamps. Reflectors required to be mounted on the 
sides of the vehicle shall reflect the required color of light to the sides, 
and those mounted on the rear shall reflect a red color to the rear. 

(b) Front and rear clearance lamps shall be capable of being seen and 
distinguished under normal atmospheric conditions at the times lights are 
required at a distance of five hundred (500) feet from the front and rear 
respectively, of the vehicle. 

(c) Side marker lamps shall be capable of being seen and distinguished 
under normal atmospheric conditions at the times lights are required at a 
distance of five hundred (500) feet from the side of the vehicle on which 
mounted. 

History: En. Sec. 122, Ch. 263, L. 1955. 


32-21-126. Obstructed lights not required. Whenever motor and other 
vehicles are operated in combination during the time that lights are re- 
quired, any lamp (except tail lamps) need not be lighted which, by reason 
of its location on a vehicle of the combination, would be. obscured by 
another vehicle of the combination, but this shall not affect the require- 
ments that lighted clearance lamps be displayed on the front of the fore- 
most vehicle required to have clearance lamps nor that all lights required 
on the rear of the rearmost vehicle of any combination shall be lighted. 

History: En. Sec. 123, Ch. 263, L. 1955. 


32-21-127. Lamp or flag on projecting load. Whenever the load upon 
‘ any vehicle extends to the rear four (4) feet or more beyond the bed or 
body of such vehicle there shall be displayed at the extreme rear end of the 
_ load, at the times specified in section 112 [32-21-115] hereof, a red light or 
lantern plainly visible from a distance of at least five hundred (500) feet 
to the sides and rear. The red light or lantern required under this section 
shall be in addition to the red light required upon every vehicle, At any 
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other time there shall be displayed at the extreme rear end of such load a 
red flag or cloth not less than twelve (12) inches square and so hung that 
the entire area is visible to the driver of a vehicle approaching from the 
rear. 

History: En. Sec. 124, Ch. 263, L. 1955. 


32-21-128. Lamps on parked vehicles. (a) Whenever a vehicle is law- 
fully parked upon a street or highway during the hours between a half 
(14) hour after sunset and a half (42) hour before sunrise and in the event 
there is sufficient light to reveal any person or object within a distance of 
five hundred (500) feet upon such street or highway no lights need be 
displayed upon such parked vehicle. 


(b) Whenever a vehicle is parked or stopped upon a roadway or 
shoulder adjacent thereto, whether attended or unattended, during the 
hours between a half (%4) hour after sunset and a half (%4) hour before 
sunrise and there is not sufficient light to reveal any person or object 
within a distance of five hundred (500) feet upon such highway, such 
vehicle so parked or stopped shall be equipped with one (1) or more 
lamps meeting the following requirements: At least one (1) lamp shall 
display a white or amber light visible from a distance of five hundred (500) 
feet to the front of the vehicle, and the same lamp or at least one (1) 
other lamp shall display a red light visible from a distance of five hundred 
(500) feet to the rear of the vehicle, and the location of said lamp or lamps, 
shall always be such that at least one (1) lamp or combination of lamps 
meeting the requirements of this section is installed as near as practicable 
to the side of the vehicle which is closest to passing traffic. The foregoing 
provisions shall not apply to a motor-driven cycle. 

(c) Any lighted headlamp upon a parked vehicle shall be depressed 
or dimmed. 

History: En. Sec. 125, Ch. 263, L. 1955. 


32-21-129. Lamps on farm tractors, farm equipment, and implements 
of husbandry. (a) Every farm tractor and every self-propelled farm 
equipment unit or implement of husbandry not equipped with an electric 
lighting system shall at all times mentioned in section 112 [32-21-115] be 
equipped with at least one (1) lamp displaying a white light visible from 
a distance of not less than five hundred (500) feet to the front of such 
vehicle and shall also be equipped with at least one (1) lamp displaying a 
red light visible from a distance of not less than five hundred (500) feet 
to the rear of such vehicle and two (2) red reflectors visible from a dis- 
tance of one hundred (100) to six hundred (600) feet to the rear when 
illuminated by the upper beams of headlamps. The lights required herein 
shall be positioned so that one (1) lamp showing to the front and one (1) 
lamp or reflector showing to the rear will indicate the furthest projection of 
said tractor, unit or implement on the side of the road used in passing 
such vehicle. 

(b) Every combination of farm tractor and towed unit of farm equip- 
ment or implement of husbandry not equipped with an electric lighting 
system shall at all times mentioned in section 112 [32-21-115] be equipped 
with the following lamps: 
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(1) At least one (1) lamp mounted to indicate as nearly as practicable 
the extreme left projection of said combination and displaying a white 
light visible from a distance of not less than five hundred (500) feet to 
the front of said combination, and 

(2) Two (2) lamps each displaying a red light visible from a distance 
of not less than five hundred (500) feet to the rear of said combination, 
or as an alternative, at least one (1) lamp displaying a red light visible 
from a distance of not less than five hundred (500) feet to the rear 
thereof and two (2) red reflectors visible from a distance of one hundred 
(100) to six hundred (600) feet to the rear thereof when illuminated by 
the upper beams of headlamps, which said lamps or reflectors shall be 
mounted in such manner as to indicate as nearly as practicable the ex- 
treme left and right rear projections of said towed unit or implement on 
the highway. | 

(c) Every farm tractor and every self-propelled unit of farm equip- 
ment or implement of husbandry equipped with an electric lighting system 
shall at all times mentioned in section 112 [32-21-115] be equipped with 
two (2) single-beam or multiple-beam headlamps meeting the requirements 
of sections 132 or 134 [32-21-135 or 32-21-137] of this act respectively, or 
as an alternative, section 136 [32-21-139] of this act, and two (2) red 
lamps visible from a distance of not less than five hundred (500) feet to 
the rear, or in the alternative, one (1) red lamp visible from a distance 
of not less than five hundred (500) feet to the rear and two (2) red re- 
flectors visible from a distance of one hundred (100) to six hundred (600) 
feet to the rear when illuminated by the upper beams of headlamps; and 
such red lamps or reflectors shall be mounted in the rear of said farm 
tractor or self-propelled implement of husbandry so as to indicate as 
nearly as practicable the extreme left and right projections of said vehicle 
on the highway. 

(d) Every combination of farm tractor and towed farm equipment or 
towed implement of husbandry equipped with an electric lighting system 
shall at all times mentioned in section 112 [32-21-115] be equipped with 
the following lamps: 

(1) The farm tractor element of every such combination shall be 
equipped with two (2) single-beam or multiple-beam headlamps meeting 
the requirements of sections 132, 134, or 136 [32-21-135, 32-21-137, or 32- 
21-139] of this act, and 


(2) The towed unit of farm equipment or implement of husbandry 
element of such combination shall be equipped with two (2) red lamps 
visible from a distance of not less than five hundred (500) feet to the rear, 
or as an alternative, one (1) red lamp visible:'from a distance of not less 
than five hundred (500) feet to the rear and two (2) red reflectors visible 
from a distance of one hundred (100) to six hundred (600) feet to the rear 
when illuminated by the upper beams of headlamps; and such red lamps 
or reflectors shall be located so as to indicate as nearly as practicable the 
extreme left and right projections of said towed unit or implement on the 
highway, and . 

(3) Said combination shall also be equipped with a lamp displaying 
a white or amber light, or any shade of color between white and amber, 
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visible from a distance of not less than five hundred (500) feet to the front 
and a lamp displaying a red light visible from a distance of not less than 
five hundred (500) feet to the rear, which said lamp or lamps shall be in- 
stalled or capable of being positioned so as to indicate to the front and 
rear the furthest projection of said combination on the side of the road 
used by other vehicles in passing such combination. 

History: En. Sec. 126, Ch. 263, L. 1955. 


32-21-130. Lamps on other vehicles and equipment. Every vehicle, in- 
cluding animal-drawn vehicles and vehicles referred to in section 111 (c) 
[32-21-114(c)], not specifically required by the provisions of this article 
[32-21-114 to 32-21-153] to be equipped with lamps or other lighting de- 
vices, shall at all times specified in section 112 [32-21-115] of this act be 
equipped with at least one (1) lamp displaying a white light visible from 
a distance of not less than five hundred (500) feet to the front of said 
vehicle, and shall also be equipped with two (2) lamps displaying red 
light visible from a distance of not less than five hundred (500) feet to 
the rear of said vehicle, or as an alternative, one (1) lamp displaying a red* 
light visible from a distance of not less than five hundred (500) feet to the 
rear and two (2) red reflectors visible for distances of one hundred (100) 
to six hundred (600) feet to the rear when illuminated by the upper 
beams of headlamps. 

History: En. Sec. 127, Ch. 263, L. 1955. 


32-21-131. Spot lamps and auxiliary lamps. (a) Spot Lamps. Any 
motor vehicle may be equipped with not to exceed two (2) spot lamps and 
every lighted spot lamp shall be turned off upon approaching another moy- 
ing vehicle from either direction. 

(b) Fog Lamps. Any motor vehicle may be equipped with not to 
exceed two (2) fog lamps mounted on the front at a height not less than 
twelve (12) inches nor more than thirty (30) inches above the level sur- 
face upon which the vehicle stands and so aimed that when the vehicle is 
not loaded none of the high-intensity portion of the light to the left of the 
center of the vehicle shall at a distance of twenty-five (25) feet ahead 
project higher than a level of four (4) inches below the level of the center 
of the lamp from which it comes. Lighted fog lamps meeting the above 
requirements may be used with lower head-lamp beams as specified in 
section 132 (b) [32-21-135(b)], chapter 263, Laws of 1955. 

(c) Auxiliary Passing Lamps. Any motor vehicle may be equipped 
with not to exceed two (2) auxiliary passing lamps mounted on the front 
at a height not less than twenty-four (24) inches nor more than forty-two 
(42) inches above the level surface upon which the vehicle stands. The 
provisions of section 132 [32-21-135], chapter 263, Laws of 1955, shall apply 
to any combination of head lamps and auxiliary passing lamps. 

(d) Auxiliary Driving Lamps. Any motor vehicle may be equipped 
with not to exceed two (2) auxiliary driving lamps mounted on the front 
at a height not less than sixteen (16) inches nor more than forty-two (42) 
inches above the level surface upon which the vehicle stands. The pro- 
visions of section 132 [32-21-135], chapter 263, Laws of 1955, shall apply 
to any combination of heads lamps and auxiliary driving lamps. 
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History: En. Sec. 128, Ch. 263, L. 1955;. Repealing Clause 
amd. Sec. 1, Ch. 147, L. 1957. Section 2 of Ch. 147, Laws 1957 repealed 
nian all acts and parts of acts in conflict there- 
with. 


The 1957 amendment in subds. (c) and 
(d) substituted “two (2)” for “one (1)” 
and made the word “lamp” plural wher- 
ever used. 

32-21-132. Audible and visual signals on vehicles. (a) Every author- 
ized emergency vehicle shall, in addition to any other equipment and dis- 
tinctive markings required by this act, be equipped with a siren, exhaust 
whistle or bell capable of giving an audible signal. 


(b) Every bus used for the transportation of school children and 
every authorized emergency vehicle shall, in addition to any other equip- 
ment and distinctive markings required by this act, be equipped with sig- 
nal lamps mounted as high and as widely spaced laterally as practicable, 
which shall be capable of displaying to the front two (2) alternately 
flashing red lights located at the same level and to the rear two (2) 
alternately flashing red lights located at the same level, and these lights 
shall have sufficient intensity to be visible at five hundred (500) feet in 
normal sunlight. 


(c) A police vehicle when used as an authorized emergency vehicle 
may but need not be equipped with alternately flashing red lights speci- 
fied herein. The use of the signal equipment described herein shall impose 
upon drivers of other vehicles the obligation to yield right of way and stop 
as prescribed in sections 72 and 94 [32-2175 and 32-2197] of this act. 


History: En. Sec. 129, Ch. 263, L. 1955; Repealing Clause 
amd. Sec. 1, Ch. 40, L. 1959 Section 2 of Ch. 40, Laws 1959 repealed 
rae dent all acts or parts of acts in conflict there- 
with 


The 1959 amendment in subd. (b) sub- 
stituted the word “red” for the word 
“amber” following the words “front two 
(2) alternately flashing.” 


32-21-133. Signal lamps and a a devices. (a) Any motor vehicle 
may be equipped and when required under this act shall be equipped 
with a stop lamp or lamps on the rear of the vehicle which shall display 
a red or amber light, or any shade of color between red and amber, 
visible from a distance of not less than one hundred (100) feet to the rear 
in normal sunlight, and which shall be actuated upon application of the 
service (foot) brake, and which may but need not be incorporated with 
one (1) or more other rear lamps. 

(b) Any motor vehicle may be equipped and when required under 
this act shall be equipped with lamps showing to the front and rear for 
the purpose of indicating an intention to turn either to the right or left. 
When lamps are used for such purposes, the lamps showing to the front 
shall be located on the same level and as widely spaced laterally as prac- 
ticable and when in use shall display a white or amber light, or any shade 
of color between white and amber, visible from a distance of not less than 
one hundred (100) feet to the front in normal sunlight, and the lamps 
showing to the rear shall be located at the same level and as widely spaced 
laterally as practicable and when in use shall display a red or amber light, 
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or any shade of color between red and amber, visible from a distance of 
not less than one hundred (100) feet to the rear in normal sunlight. When 
actuated such lamps shall indicate the intended direction of turning by 
flashing the lights showing to the front and rear on the side toward which 
the turn is made. 
(c) No stop lamp or signal lamp or device shall project a glaring 
light. 
History: En. Sec. 130, Ch. 263, L. 1955; = signal devices are used for such purposes, 


amd. Sec. 2, Ch. 105, L. 1957. said devices shall be self-illuminated when 
in use at the times mentioned in section 
Amendment 112.” 
The 1957 amendment deleted from subd. ‘ 
(b) the words ‘for mechanical signal de- Repealing Clause 


vices” which appeared after the words Section 3 of Ch. 105, Laws 1957 repealed 
“equipped with lamps” in the first sentence all acts and parts of acts in conflict there- 
and also deleted from the end of subd. (b) — with. 

a sentence which read “Where mechanical 


32-21-134. Additional lighting equipment. (a) Any motor vehicle may 
be equipped with not more than two (2) side cowl or fender lamps which 
shall emit an amber or white light without glare. 

(b) Any motor vehicle may be equipped with not more than one (1) 
running board courtesy lamp on each side thereof which shall emit a white 
or amber light without glare. 

(c) Any motor vehicle may be equipped with not more than two (2) 
back-up lamps either separately or in combination with other lamps, but 
any such back-up lamps shall not be lighted when the motor vehicle is in 
forward motion. 

(d) Any vehicle may be equipped with lamps which may be used for 
the purpose of warning the operators of other vehicles of the presence of a 
vehicular traffic hazard requiring the exercise of unusual care in approach- 
ing, overtaking, or passing, and when so equipped may display such 
warning in addition to any other warning signals required by this act. The 
lamps used to display such warning to the front shall be mounted at the 
same level and as widely spaced laterally as practicable and shall display 
simultaneously flashing white or amber lights, or any shade of color be- 
tween white and amber. The lamps used to display such warning to the 
rear shall be mounted at the same level and as widely spaced laterally as 
practicable, and shall show simultaneously flashing amber or red lights, 
or any shade of color between amber and red. These warning lights shall 
be visible from a distance of not less than five hundred (500) feet under 
normal atmospheric conditions at night. 

History: En. Sec. 131, Ch. 263, L. 1955. 


32-21-135. Multiple-beam road-lighting equipment. Except as herein- 
after provided, the headlamps or the auxiliary driving lamp or the auxili- 
ary passing lamp or combination thereof on motor vehicles other than 
motorcycles or motor-driven cycles shall be so arranged that the driver 
may select at will between distributions of light projected to different 
elevations and such lamps may, in addition, be so arranged that such se- 
lection can be made automatically, subject to the following limitations: 

(a) There shall be an uppermost distribution of light, or composite 
beam, so aimed and of such intensity as to reveal persons and vehicles at 
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a distance of at least three hundred fifty (350) feet ahead for all conditions 
of loading. 

(b) There shall be a lowermost distribution of light, or composite 
beam, so aimed and of sufficient intensity to reveal persons and vehicles at 
a distance of at least one hundred (100) feet ahead; and on a straight 
level road under any condition of loading none of the high-intensity por- 
tion of the beam shall be directed to strike the eyes of an approaching 
driver. 

(c) Every new motor vehicle, other than a motorcycle, or motor- 
driven cycle, registered in this state after January 1, 1956, which has 
multiple-beam road-lighting equipment shall be equipped with a beam in- 
dicator, which shall be lighted whenever the uppermost distribution of 
light from the headlamps is in use, and shall not otherwise be lighted. 
Said indicator shall be so designed and located that when lighted it will 
be readily visible without glare to the driver of the vehicle so equipped. 

History: En. Sec. 132, Ch. 263, L. 1955. 


32-21-136. Use of multiple-beam road-lighting equipment. (a) When- 
ever a motor vehicle is being operated on a roadway or shoulder adjacent 
thereto during the times specified in section 112 [32-21-115], the driver 
shall use a distribution of light, or composite beam, directed high enough 
and of sufficient intensity to reveal persons and vehicles at a safe distance 
in advance of the vehicle subject to the following requirements and limi- 
tations: 

(b) Whenever the driver of a vehicle approaches an oncoming vehicle 
within one thousand (1,000) feet, such driver shall use a distribution of 
light or composite beam so aimed that the glaring rays are not projected 
into the eyes of the oncoming driver. 


The lowermost distribution of light specified in Item 1 of section 132 
(b) [32-21-135(b)] shall be deemed to avoid glare at all times, regardless 
of road contour and loading. 


(c) Whenever the driver of a vehicle follows another vehicle within 
three hundred (300) feet to the rear, such driver shall use a distribution of 
light permissible under this act other than the uppermost distribution of 
light specified in paragraph (a) of section 132 [32-21-135]. | 

History: En. Sec. 133, Ch. 263, L. 1955. 


32-21-137. Single-beam road-lighting equipment. Head lamps arranged 
to provide a single distribution of light shall be permitted on motor ve- 
hicles manufactured and sold prior to one (1) year after the effective date 
of this act in lieu of multiple-beam road-lighting equipment herein speci- 
fied if the single distribution of light complies with the following require- 
ments and limitations: 


1. The head lamps shall be so aimed that when the vehicle is not 
loaded none of the high-intensity portion of the light shall at a distance of 
_ twenty-five (25) feet ahead project higher than a level of five (5) inches 
below the level of the center of the lamp from which it comes, and in no 
case higher than forty-two (42) inches above the level on which the 
vehicle stands at a distance of seventy-five (75) feet ahead. 
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2. The intensity shall be sufficient to reveal persons and vehicles at a 
distance of at least two hundred (200) feet. 
History: En. Sec. 134, Ch. 263, L. 1955. 


32-21-138. Lighting equipment on motor-driven cycles. The head lamp 
or head lamps upon every motor-driven cycle may be of the single-beam or 
multiple-beam type but in either event shall comply with the requirements 
and limitations as follows: 


1. Every said head lamp or head lamps on a motor-driven cycle shall 
be of sufficient intensity to reveal a person or a vehicle at a distance of 
not less than one hundred (100) feet when the motor-driven cycle is op- 
erated at any speed less than twenty-five (25) miles per hour and at a 
distance of not less than two hundred (200) feet when the motor-driven 
cycle is operated at a speed of twenty-five (25) or more miles per hour, 
and at a distance of not less than three hundred (300) feet when the motor- 
driven cycle is operated at a speed of thirty-five (35) or more miles per 
hour. 


2. In the event the motor-driven cycle is equipped with a multiple- 
beam head lamp or head lamps the upper beam shall meet the minimum 
requirements set forth above and shall not exceed the limitations set forth 
in section 132 (a) [32-21-135(a)] and the lowermost beam shall meet the 
requirements applicable to a lowermost distribution of light as set forth 
in section 132(b) [32-21-135(b) ]. 

3. In the event the motor-driven cycle is equipped with a single-beam 
lamp or lamps, said lamp or lamps shall be so aimed that when the ve- 
hicle is loaded none of the high-intensity portion of light at a distance of 
twenty-five (25) feet ahead, shall project higher than the level of the cen- 
ter of the lamp from which it comes. 

History: En. Sec. 135, Ch. 263, L. 1955. 


32-21-139. Alternate road-lighting equipment. Any motor vehicle may 
be operated under the conditions specified in section 112 [32-21-115] when 
equipped with two (2) lighted lamps upon the front thereof capable of 
revealing persons and objects seventy-five (75) feet ahead in lieu of lamps 
required in section 132 [32-21-135] or section 134 [32-21-137] provided, 
however, that at no time shall it be operated at a speed in excess of twenty 
(20) miles per hour. 

History: En. Sec. 136, Ch. 263, L. 1955. 


32-21-140. Number of driving lamps required or permitted. (a) At 
all times specified in section 112 [32-21-115], at least two (2) lighted lamps 
shall be displayed one (1) on each side at the front of every motor ve- 
hicle other than a motorcycle or motor-driven cycle, except when such 
vehicle is parked subject to the regulations governing lights on parked 
vehicles. 

(b) Whenever a motor vehicle equipped with head lamps as herein 
required is also equipped with any auxiliary lamps or a spot lamp or any 
other lamp on the front thereof projecting a beam of intensity greater 
than three hundred (300) candlepower, not more than a total of four (4) 
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of any such lamps on the front of a vehicle shall be lighted at any one 
time when upon a highway. 
History: En. Sec. 137, Ch. 263, L. 1955. 


32-21-141. Special restrictions on lamps. (a) Any lighted lamp or 
illuminating device upon a motor vehicle other than head lamps, spot 
lamps, auxiliary lamps, or flashing turn signals, emergency vehicle warning 
lamps, and school bus warning lamps, which projects a beam of light of 
an intensity greater than three hundred (300) candlepower shall be so 
directed that no part of the high intensity portion of the beam will strike 
the level of the roadway on which the vehicle stands at a distance of more 
than seventy-five (75) feet from the vehicle. 


(b) No person shall drive or move any vehicle or equipment upon a 
highway with any lamp or device thereon displaying a red light visible 
from directly in front of the center thereof. This section shall not apply 
to any vehicle upon which a red light visible from the front is expressly 
authorized or required by this code. 


(c) Flashing lights are prohibited except on an authorized emergency 
vehicle, school bus, snow-removal equipment, or on any vehicle as a 
means for indicating a right or left turn, or the presence of a vehicular 
traffic hazard requiring unusual care in approaching, overtaking, or 
passing. 

History: En. Sec. 138, Ch. 263, L. 1955. 


32-21-141.1. Blinker-type red light on fireman’s private vehicle—use— 
identification card. Firemen, when authorized by. the chief of their re- 
spective department, shall be permitted to use a blinker-type red light on 
the front of their privately owned motor vehicles with the word “FIRE” 
inscribed on the lens, which lens shall not exceed five and one-half inches 
in diameter. This light shall be used on emergency duty only. 

Any fireman displaying the emergency red light on his privately owned 
motor vehicle, shall also carry attached to a convenient location on the 
vehicle to which the red light is attached, an identification card showing 
the name of the owner of said vehicle, the organization to which he be- 
longs, and bearing the signature of the chief of his department, authorizing 
the emergency use of said light. 


History: En. Sec. 1, Ch. 154, L. 1957. vately owned motor vehicles when on 
‘ emergency duty only; describing the emer- 
Title of Act gency light; providing that it shall be a 


An act permitting the use of a red misdemeanor for the misuse thereof; and 
blinker-type light by firemen on their pri- containing a repealing clause. 
32-21-141.2. Violation—misdemeanor. Any person violating the’ pro- 
visions of this act [32-21-141.1, 32-21-141.2] is guilty of a misdemeanor. 
History: En. Sec. 2, Ch. 154, L. 1957. Repealing Clause 
Section 3 of Ch. 154, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. . 
32-21-142. Standards for lights on snow-removal equipment. (a) The 
commission shall adopt standards and specifications applicable to head 
lamps, clearance lamps, identification and other lamps on snow-removal 
equipment when operated on the highways of this state in lieu of the lamps 
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otherwise required on motor vehicles by this act. Such standards and 
specifications may permit the use of flashing lights for purposes of iden- 
tification on snow-removal equipment when in service upon the highways. 
The standards and specifications for lamps referred to in this section shall 
correlate with, and so far as possible, conform with those approved by 
the American association of state highway officials. 


(b) It shall be unlawful to operate any snow-removal equipment on 
any highway unless the lamps thereon comply with and are lighted when 
and as required by the standards and specifications adopted as provided 
in this section. 

History: En. Sec. 139, Ch. 263, L. 1955. 


32-21-143. Brakes. (a) Brake Equipment Required. 


1. Every motor vehicle, other than a motorcycle or motor-driven cycle, 
when operated upon a highway shall be equipped with brakes adequate to 
control the movement of and to stop and hold such vehicle, including two 
(2) separate means of applying the brakes, each of which means shall 
be effective to apply the brakes to at least two (2) wheels. If these two 
(2) separate means of applying the brakes are connected in any way, they 
shall be so constructed that failure of any one (1) part of the operating 
mechanism shall not leave the motor vehicle without brakes on at least 
two (2) wheels. 


2. Every motorcycle and every motor-driven cycle, when operated 
upon a highway, shall be equipped with at least one (1) brake which may 
be operated by hand or foot. 

3. Every trailer or semitrailer of a gross weight of three thousand 
(3,000) pounds or more when operated upon a highway shall be equipped 
with brakes adequate to control the movement of and to stop and to hold 
such vehicle and so designed as to be applied by the driver of the towing 
motor vehicle from its cab, and said brakes shall be so designed and con- 
nected that in case of an accidental break-away of the towed vehicle the 
brakes shall be automatically applied. 

4. Every new motor vehicle, trailer, or semitrailer hereafter sold in 
this state and operated upon the highways shall be equipped with service 
brakes upon all wheels of every such vehicle, except that any vehicle hav- 
ing three (3) or more axles shall have brakes on the wheels of at last two 
(2) axels, and except any motorcycle or motor-driven cycle, or any semi- 
trailer of less than one thousand five hundred (1,500) pounds gross weight 
need not be equipped with brakes. 

5. One of the means of brake operation shall consist of a mechanical 
connection from the operating lever to the brake shoes or bands and this 
brake shall be capable of holding the vehicle, or combination of vehicles, 
stationary under any condition of loading on any upgrade or down grade 
upon which it is operated. 

6. The brake shoes operating within or upon the drums on the ve- 
hicle wheels of any motor vehicle may be used for both service and hand 
operation. 

(b) Performance Ability of Brakes. Every motor vehicle or combi- 
nation of vehicles at all times and under all conditions of loading shall, 
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upon application of the service (foot) brake, be capable of decelerating and 
developing a braking force equivalent to such deceleration according to 
the minimum requirements set forth herein, and also of stopping within 
the distances set forth herein: 


Stopping Deceleration Equivalent 
distance in feet braking force 
in feet per second in percentage 
per second of vehicle or 
combination 
weight 
Passenger vehicles not including busses_____ 25 17 53.0% 


Single-unit vehicles with a manufacturer’s 

gross vehicle weight rating of less than 

RO GO POUTLCS af Se eon nee re ee 30 14 43.5% 
Single-unit, 2-axle vehicles with a manu- 

facturer’s gross vehicle weight rating 

piel O,000spoundstor*morege mie sd. Ueoy as 40 14 43.5% 
All other vehicles and combinations with 

a manufacturer’s gross vehicle weight 

rating of 10,000 or more pounds___________ 50 14 43.5% 


Compliance with standards set forth herein shall be determined either 
(1) by actual road tests conducted on a substantially level (not to exceed 
a plus or minus one per cent (1%) grade), dry, smooth, hard-surfaced road 
that is free from loose material, and with stopping distances measured 
from the actual instant braking controls are moved and from an initial 
speed of twenty (20) miles per hour, or else (2) by suitable mechanical 
tests in a testing lane which recreates such same conditions, or (3) by 
a combination of both methods. : 

Stopping distance shall be measured from the instant braking controls 
are moved and from an initial speed of twenty (20) miles per hour. 


History: En. Sec. 140, Ch. 263, L. 1955; and” and substituted the word “or” for 
amd. Sec. 1, Ch. 81, L. 1957. “and except” which appears before the 
words “any semitrailer.” 


Amendment 
The 1957 amendment in subd. 4 inserted Repealing Clause 
the words “except that any vehicle having Section 2 of Ch. 81, Laws 1957 repealed 


three (3) or more axles shall have brakes all acts or parts of acts in conflict there- 
on the wheels of at least two (2) axles, with. 


32-21-144. Brakes on motor-driven cycles. (a) The board is author- 
ized to require an inspection of the brake on any motor-driven cycle and 
to disapprove any such brake which they find will not comply with the 
performance ability standard set forth in section 140 [32-21-143] or which 
in their opinion is not so designed or constructed as to insure reasonable 
and reliable performance in actual use. 

(b) The registrar may refuse to register or may suspend or revoke 
the registration of any vehicle referred to in this section when it has been 
determined that the brakes thereon do not comply with the provisions of 
this section. 

(c) No person shall operate on any highway any vehicle referred to in 
this section in the event the board has disapproved the brake equipment 
upon such vehicle or type of vehicle. 

History: En. Sec. 141, Ch. 263, L. 1955. 
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32-21-145. Horns and warning devices. (a) Every motor vehicle when 
operated upon a highway shall be equipped with a horn in good working 
order and capable of emitting sound audible under normal conditions from 
_a distance of not less than two hundred (200) feet, but no horn or other 
warning device shall emit an unreasonably loud or harsh sound or a 
whistle. The driver of a motor vehicle shall when reasonably necessary 
to insure safe operation give audible warning with his horn but shall not 
otherwise use such horn when upon a highway. 

(b) No vehicle shall be equipped with nor shall any person use upon 
a vehicle any siren, whistle, or bell, except as otherwise permitted in this 
section. 

(c) It is permissible but not required that any commercial vehicle be 
equipped with a theft alarm signal device which is so arranged that it 
cannot be used by the driver as an ordinary warning signal. 

(d) Any authorized emergency vehicle may be equipped with a siren, 
whistle, or bell, capable of emitting sound audible under normal conditions 
{from a distance of not less than five hundred (500) feet and of a type ap- 
proved by the board, but such siren shall not be used except when such 
vehicle is operated in response to an emergency call or in the immediate 
pursuit of an actual or suspected violator of the law, in which said latter 
events the driver of such vehicle shall sound said siren when reasonably 
necessary to warn pedestrians and other drivers of the approach thereof. 

History: En. Sec. 142, Ch. 263, L. 1955. 


32-21-146. Mufflers, prevention of noise. (a) Every motor vehicle 
shall at all times be equipped with a muffler in good working order and in 
constant operation to prevent excessive or unusual noise and annoying 
smoke, and no person shall use a muffler cut-out, by-pass, or similar de- 
vice upon a motor vehicle on a highway. 


(b) The engine and power mechanism of every motor vehicle shall be 
so equipped and adjusted as to prevent the escape of excessive fumes or 
smoke. 

History: En. Sec. 143, Ch. 263, L. 1955. 


32-21-147. Mirrors. On and after January 1, 1960, every motor vehicle, 
shall be equipped with a mirror so located as to reflect to the driver a 
view of the highway for a distance of at least two hundred (200) feet to 
the rear of such motor vehicle. 


History: En. Sec. 144, Ch. 263, L. 1955; to the rear thereof from the driver’s posi- 
amd. Sec. 1, Ch. 113, L. 1959. tion,’ which appeared after the words 
“every motor vehicle.” 


Amendment 
The 1959 amendment added the words Repealing Clause 
“On and after January 1, 1960” and de- Sectionw2 of (Ch. “113. Laws 1959) re- 


leted the words “which is so constructed pealed all acts or parts of acts in conflict 
or loaded as to obstruct the driver’s view therewith. 


32-21-148. Windshields must be unobstructed and equipped with wipers. 
(a) No person shall drive any motor vehicle with any sign, poster, or 
other nontransparent material upon the front windshield, side wings, or 
side or rear windows of such vehicle which obstructs the driver’s clear view 
of the highway or any intersecting highway. 
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(b) The windshield on every motor vehicle shall be equipped with a 
device for clearing rain, snow, or other moisture from the windshield, 
which device shall be so constructed as to be controlled or operated by 
the driver of the vehicle. 

(c) Every windshield wiper upon a motor vehicle shall be maintained 
in good working order. 

History: En. Sec. 145, Ch. 263, L. 1955. 


32-21-149. Restrictions as to tire equipment. (a) Every solid rubber 
tire on a vehicle shall have rubber on its entire traction surface at least 
one (1) inch thick above the edge of the flange of the entire periphery. 

(b) No person shall operate or move on any highway any motor 
vehicle, trailer, or semitrailer having any metal tire in contact with road- 
way. 

(c) No tire on a vehicle moved on a highway shall have on its 
periphery any block, stud, flange, cleat, or spike or any other protuber- 
ance of any material other hate rubber which projects beyond the tread 
of the traction surface of the tire, except that it shall be permissible to 
use farm machinery with tires having protuberances which will not injure 
the highway, and except also that it shall be permissible to use tire chains 
of reasonable proportions upon any vehicle when required for safety 
because of snow, ice, or other conditions tending to cause a vehicle to skid. 

(d) The commission and local authorities in their respective jurisdic- 
tions may in their discretion issue special permits authorizing the opera- 
tion upon a highway of traction engines or tractors having movable tracks 
with transverse corrugations upon the periphery of such movable tracks 
or farm tractors or other farm machinery, the operation of which upon 
the highway would otherwise be prohibited under this act. 

History: En. Sec. 146, Ch. 263, L. 1955. 


32-21-150. Safety glazing material in motor vehicles. (a) On and after 
January 1, 1956, no person shall sell any new motor vehicle as specified 
herein, nor shall any new motor vehicle as specified herein be registered 
thereafter unless such vehicle is equipped with safety glazing material 
wherever glazing material is used in doors, windows, and windshields. 
The foregoing provisions shall apply to all passenger-type motor vehicles, 
including passenger busses and school busses, but in respect to trucks, in- 
cluding truck tractors, the requirements as to safety glazing material shall 
apply to all glazing material used in doors, windows, and windshields in 
the driver's compartments of such vehicles. 

(b) The term “safety glazing materials” means glazing materials so 
constructed, treated or combined with other materials as to reduce substan- 
tially in comparison with ordinary sheet glass or plate glass, the likelihood 
of injury to persons by objects from exterior sources or by these safety 
glazing materials when they may be cracked or broken. 

History: En. Sec. 147, Ch. 263, L. 1955. 


32-21-151. Certain vehicles to carry flares or other warning devices. 
(a) No person shall operate any motor truck of one (1) ton capacity or 
greater, passenger bus, or truck tractor upon any highway outside the 
corporate limits of municipalities at any time unless there shall be carried 
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in such vehicle the following equipment except as provided in paragraph 
(b) : 

1. At least three (3) flares or three (3) red electric lanterns or three 
(3) portable red emergency reflectors.each of which shall be capable 
of being seen and distinguished at a distance of not less than six hundred 
(600) feet under normal atmospheric conditions at nighttime. 


No portable reflector unit shall be used for the purpose of compliance 
with the requirements of this section unless it is so designed and con- 
structed as to display a minimum of twenty-four (24) square inches of 
reflective surface, or two (2) reflecting elements; one above the other, 
either of which shall be capable of reflecting red light clearly visible from 
all distances within six hundred (600) feet to one hundred (100) feet 
under normal atmospheric conditions at night when directly in front of 
lawful upper beams of headlamps. 

2. At least three (3) red-burning fusees unless red electric lanterns 
or red portable emergency reflectors are carried. 

3. At least two (2) red-cloth flags, no less than twelve (12) inches 
square, with standards to support such flags. 


(b) No person shall operate at the time and under the conditions 
stated in paragraph (a) any motor vehicle used for the transportation 
of explosives, any cargo tank truck used for the transportation of flam- 
mable liquids or compressed gases, or any motor vehicle using compressed 
gas as a fuel unless there shall be carried in such vehicle three (3) red 
electric lanterns or three (3) portable red emergency reflectors meeting 
the requirements of paragraph (a) of this section, and there shall not be 
carried in any said vehicle any flares, fusees, or signal produced by flame. 

History: En. Sec. 148, Ch. 263, L. 1955; hour before sunrise” which appeared be- 


amd. Sec. 1, Ch. 108, L. 1957. + tween the words “time” and “unless.” 
Amendment Repealing Clause 
The 1957 amendment in subd. (a) in- Section 2 of Ch. 108, Laws 1957 repealed 


serted the words “of one (1) ton capacity all acts and parts of acts in conflict there- 
or greater” and deleted the words “from with. 
a half (44) hour after sunset to a half (%) ; 

32-21-152. Display of warning devices when vehicle disabled. (a) 
Whenever any motor truck, passenger bus, truck, tractor, trailer, semi- 
trailer, or pole trailer is disabled upon the traveled portion of any high- 
way or the shoulder thereof outside of any municipality at any time 
when lighted lamps are required on vehicles the driver of such vehicle 
shall display the following warning devices upon the highway during the 
time the vehicle is so disabled on the highway except as provided in para- 
graph (b): 

1. A lighted fusee, a lighted red electrjc lancern or a portable red 
emergency reflector shall be immediately placed at the traffic side of the 
vehicle in the direction of the nearest approaching traffic. 

2. As soon thereafter as possible but in any event within the burning 
period of the fusee (15 minutes), the driver shall place three (3) liquid 
burning flares (pot torches), or three (3) lighted red electric lanterns 
or three (3) portable red emergency reflectors on the traveled portion 
of the highway in the following order: 
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(1) One (1), approximately one hundred (100) feet from the disabled 
vehicle in the center of the lane occupied by such vehicle and toward 
traffic approaching in that lane. 

(II) One (1), approximately one hundred (100) feet in the opposite 
direction from the disabled vehicle and in the center of the traffic lane occu- 
pied by such vehicle. 

(III) One (1), at the traffic side of the disabled vehicle not less than 
ten (10) feet rearward or forward thereof in the direction of the nearest 
approaching traffic. If a lighted red electric lantern or a red portable 
emergency reflector has been placed at the traffic side of the vehicle in 
accordance with paragraph (1) of this section, it may be used for this 
purpose. 

(b) Whenever any vehicle referred to in this section is disabled 
within five hundred (500) feet of a curve, hillcrest, or other obstruction 
to view, the warning signal in that direction shall be so placed as to 
afford ample warning to other users of the highway, but in no case less 
than five hundred (500) feet from the disabled vehicle. 


(c) Whenever any vehicle of a type referred to in this section is 
disabled upon any roadway of a divided highway during the time that 
lights are required, the appropriate warning devices prescribed in para- 
graphs (a) and (e) of this section shall be placed as follows: 

One (1) at a distance of approximately two hundred (200) feet from 
the vehicle in the center of the lane occupied by the stopped vehicle and 
in the direction of traffic approaching in that lane; one (1) at a distance of 
approximately one hundred (100) feet from the vehicle, in the center of 
the lane occupied by the vehicle and in the direction of traffic approaching 
in that lane; one (1) at the traffic side of the vehicle and approximately 
ten (10) feet from the vehicle in the direction of the nearest approaching 
traffic. 

(d) Whenever any vehicle of a type referred to in this section is dis- 
abled upon the traveled portion of a highway or the shoulder thereof out- 
side of any municipality at any time when the display of fusees, flares, red 
electric lanterns or portable red emergency reflectors is not required, the 
driver of the vehicle shall display two (2) red flags upon the roadway 
in the lane of traffic occupied by the disabled vehicle, or at a distance of 
approximately one hundred (100) feet in advance of the vehicle, and one 
(1) at a distance of approximately one hundred (100) feet to the rear 
of the vehicle. 

(e) Whenever any motor vehicle used in the transportation of ex- 
plosives or any cargo tank truck used for the transportation of any flam- 
mable liquid or compressed flammable gas, or any motor vehicle using 
compressed gas as a fuel, is disabled upon any highway of this state at 
any time or place mentioned in paragraph (a) of this section, the driver 
of such vehicle shall immediately display the following warning devices: 
one (1) red electric lantern or portable red emergency reflector placed 
on the roadway at the traffic side of the vehicle and two (2) red electric 
lanterns or portable red reflectors, one (1) placed approximately one hun- 
dred (100) feet to the front ‘and one (1) placed approximately one hundred 
(100) feet to the rear of the disabled vehicle in the center of the traffic 


116 


REGULATING TRAFFIC ON HIGHWAYS OULD 


lane occupied by such vehicle. Flares, fusees, or signals produced by 
flame shall not be used as warning devices for disabled vehicles of the 
type mentioned in this paragraph. 

(f) The flares, fusees, red electric lanterns, portable red emergency 
reflectors and flags to be displayed as required in this section shall conform 
with the requirements of section 148 [32-21-151] applicable thereto. 


History: En. Sec. 149, Ch. 263, L. 1955. 


DECISIONS UNDER FORMER LAW 


Flares on Stalled Truck placing flares required by Laws (1943, 
Driver of truck was negligent in allow- Chapter 199, Section 8. Burns v. Fisher, 
ing the truck, which had run out of gas, 132 M 26, 313 P 2d 1044, 1048. 
to stand on highway at nighttime without 


32-21-153. Vehicles transporting explosives. Any person operating any 
vehicle transporting any explosive as a cargo or part of a cargo upon a 
highway shall at all times comply with the provisions of this section. 


(a) Said vehicle shall be marked or placarded on each side and the 
rear with the word “EXPLOSIVES” in letters not less than eight (8) 
inches high, or there shall be displayed on the rear of such vehicle a red 
flag not less than twenty-four (24) inches square marked with the word 
“DANGER” in white letters six (6) inches high. 


(b) Every said vehicle shall be equipped with not less than two (2) 
fire extinguishers, filled and ready for immediate use, and placed at a 
convenient point on the vehicle so used. 


(c) The board is hereby authorized and directed to promulgate such 
additional regulations governing the transportation of explosives and other 
dangerous articles by vehicles upon the highway as it shall deem advisable 
for the protection of the public. 

History: En. Sec. 150, Ch. 263, L. 1955. Cross-Reference 
Other provisions relating to marking 
vehicles transporting explosives, secs. 69- 
1925, 69-1926. 

32-21-154. Vehicles without required equipment or in unsafe condition. 
No person shall drive or move on any highway any motor vehicle, trailer, 
semitrailer, or pole trailer, or any combination thereof unless the equip- 
ment upon any and every said vehicle is in good working order and adjust- 
ment as required in this act and said vehicle is in such safe mechanical 
condition as not to endanger the driver or other occupant or any person 
upon the highway. | 


History: En. Sec. 151, Ch. 263, L. 1955. prised Article XV of Ch. 263, Laws 1955 
i entitled “Inspection of Vehicles.” 
Compiler’s Note 


Sections 32-21-154 to 32-21-156 com- 


32-21-155. Inspections by officers of the department. (a) The super- 
visor, members of the state highway patrol, and such other officers and 
employees of the department as the supervisor may designate, may at any 
time upon reasonable cause to believe that a vehicle is unsafe or not 
equipped as required by law, or that its equipment is not in proper adjust- 
ment or repair, require the driver of such vehicle to stop and submit such 
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vehicle to an inspection and such test with reference thereto as may be 
appropriate. | 

(b) In the event such vehicle and its equipment are found to be in 
safe condition and in full compliance with the law, the officer making such 
inspection may issue to the driver an official certificate of inspection and 
approval of such vehicle specifying those parts or equipment so inspected 
and approved. 


(c) In the event such vehicle is found to be in unsafe condition or 
any required part or equipment is not present or is not in proper repair 
and adjustment the officer shall give a written notice to the driver and 
shall send a copy to the board. Said notice shall specify the deficiencies 
and require that such vehicle be placed in safe condition and its equip- 
ment in proper repair and adjustment,within five (5) days. 

History: En. Sec. 152, Ch. 263, L. 1955. 


32-21-156. Owners and drivers to comply with inspection laws._ (a) 
No person driving a vehicle shall refuse to submit such vehicle to an 
inspection and test when required to do so by the supervisor or an author- 
ized officer or employee of the department. 


(b) Every owner or driver, upon receiving a notice as provided in 
section 152 [32-21-155], shall comply therewith and shall within five (5) 
days have the deficiencies corrected and shall forward notification of such 
correction to the board. In lieu of compliance with this paragraph the 
vehicle shall not be operated, except as provided in the next succeeding 
paragraph. 

(c) No person shall operate any vehicle after receiving a notice with 
reference thereto as above provided, except as may be necessary to return 
such vehicle to the residence or place of business of the owner or driver, 
if within a distance of twenty (20) miles, or to a garage, until said vehicle 
and its equipment has been placed in proper repair and adjustment and 
otherwise made to conform to the requirements of this act. 

History: En. Sec. 153, Ch. 263, L. 1955. 


32-21-157. Penalties for misdemeanor. (a) It is a misdemeanor for 
any person to violate any of the provisions of this act unless such viola- 
tion is by this act or other law of this state declared to be a felony. 


(b) Every person convicted of a misdemeanor for a violation of any 
of the provisions of this act for which another penalty is not provided 
shall for a first conviction thereof be punished by a fine of not less than 
ten dollars ($10.00) nor more than one hundred dollars ($100.00) or by 
imprisonment for not more than ten (10) days; for a second conviction 
within one (1) year thereafter such person shall be punished by a fine 
of not less than twenty-five dollars ($25.00) nor more than two hundred 
dollars ($200.00) or by imprisonment for not more than twenty (20) days 
or by both such fine and imprisonment; upon a third or subsequent convic- 
tion within one (1) year after the first conviction such person shall be 
punished by a fine of not less than fifty dollars ($50.00) nor more than 
five hundred dollars ($500.00) or by imprisonment for not more than six 
(6) months or by both fine and imprisonment. 
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(c) On failure of payment of fines, the offender, in cases of misde- 
meanor, shall be imprisoned in the county jail in the county in which the 
offense has been committed, and said imprisonment shall be computed 
upon the basis of two dollars ($2.00) of said fine for each day’s incarcera- 
tion. 

(d) Upon conviction the court costs, or any part thereof, may also be 
assessed against the defendant in the discretion of the court. 


History: En. Sec. 154, Ch. 263, L. 1955. Ch. 263, Laws 1955 entitled “Penalties 
: and Disposition of Fines and Forfeitures.” 
Compiler’s Note 


This section comprised Article XVI of 


32-21-158. Uniformity of interpretation. This act shall be so interpreted 
and construed as to effectuate its general purpose to make uniform the law 
of those states which enact it. 

History: En. Sec. 155, Ch. 263, L. 1955. 


Compiler’s Note 


Sections 32-21-158 to 32-21-160 com- 
prised Article XVII of Ch. 263, Laws 


1955 entitled “Effect of and Short Title 
of Act.” 


32-21-159. Short title. This act may be cited as the Uniform Act Regu- 
lating Traffic on Highways. 
History: En. Sec. 156, Ch. 263, L. 1955. 


32-21-160. Constitutionality. If any part or parts of this act shall be 
held to be unconstitutional, such unconstitutionality shall not affect the 
validity of the remaining parts of this act. The legislature hereby declares 
that it would have passed the remaining parts of this act if it had known 
that such part or parts thereof would be declared unconstitutional. 


History: En. Sec. 157, Ch. 263, L. 1955. 32-1104, 32-1105, 32-1106, 32-1107, 32-1108, 
32-1109, 32-1111, 32-1132, 32-1133, 32-1134, 


Repealing Clause 

Section 158 of Ch. 263, Laws 1955 read 
“Repeal. That sections 31-107, Revised 
Codes of Montana, 1947, as amended by 
section 1, chapter 94, Laws of 1949, 31- 
108, Revised Codes of Montana, 1947, as 


32-1135, 32-1136, 32-1137, 32-1138, 32-1139, 
32-1140, 32-1141, 32-1142, 32-1146, 32-1611, 
32-1612, 69-1913, 69-1915, Revised Codes 
of Montana, 1947, and all acts and-parts 
of acts in conflict herewith are hereby 
repealed.” 


amended by section 1, chapter 118, Laws 
of 1949, 31-109, 32-801, 32-802, 32-803, 
32-804, 32-805, 32-806, 32-1011, 32-1015, 
32-1017, 32-1101, 32-1102, 32-1103, Revised 
Codes of Montana, 1947, as amended by 
section 1, chapter 70, Laws of 1949, July 1, 1955.” 

32-21-161. Commercial tow car requirements. Every commercial tow 
car used to tow a vehicle by means of a crane, hoist, tow bar, tow line, or 
dolly shall: 

(a) Be equipped with and carry not less than two (2) red flares or two 
(2) red lanterns or two (2) warning lights or reflectors, which reflectors 
shall be of a type approved by the Montana highway patrol board. 

(b) Be equipped with at least two (2) highway warning signs of a 
uniform type prescribed by the Montana highway patrol board and shall 
be so designed as to be visible both day and night. The operator of a 
commercial tow car used for the purpose of rendering assistance to other 
vehicles shall, when the rendering of assistance necessitates the obstruction 


YES 


Effective Date 


Section 159 of Ch. 263, Laws 1955 read 
“Time of Taking Effect. This act shall 
be in full force and effect from and after 
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of any portion of the roadway outside a business or residence district, place 
a highway warning sign two hundred (200) feet in advance of and two 
hundred (200) feet to the rear of the disabled vehicle, except as otherwise 
provided in this section. When a motor vehicle is disabled on the high- 
way, such tow car operator called to render assistance during the hours 
of darkness shall immediately upon arrival place warning signs upon the 
highway as prescribed in this section and in addition thereto shall place 
not less than one (1) red flare, red lantern or warning light or reflector in 
close proximity to each warning sign. 

(c) Be equipped with and carry a fire extinguisher of at least two 
(2) quart capacity of a type capable of extinguishing a fire. 

(d) Be equipped with a lamp emitting a flashing or steady red light 
mounted on top of the cab of the tow car or on the top of the crane or 
hoist if such light can be seen from the front of the tow car. The light 
from such lamp must be visible for a distance of one thousand (1,000) 
feet under normal atmospheric conditions, and shall be mounted in such a 
manner that it can be securely fastened with the lens of the lamp facing 
the rear of the tow car upon which it is mounted. When standing at the 
location from which the disabled vehicle is to be towed, the operator of 
the tow car may unfasten the red light and place it in any position deemed 
advisable to warn approaching drivers. When the disabled vehicle is 
ready for towing the red light must be turned to rear of the tow car upon 
which it is mounted and securely locked in this position. Additional red 
lights of an approved type may be displayed at either or both sides of the 
tow car as the case may warrant during the period of preparation at the 
location from which the disabled vehicle is to be towed. 

(e) Be equipped with one (1) or more brooms and the operator of 
the tow car engaged to remove a disabled vehicle from the scene of an 
accident shall remove all glass and debris deposited upon the roadway by 
the disabled vehicle which is to be towed. 

(f) Be equipped with and carry a shovel and whenever practical the 
tow -car operator engaged to remove any disabled vehicle shall spread dirt 
upon that portion of the roadway where oil or grease has been deposited 
by such disabled vehicle. 


(g) Be equipped with and carry a portable electrical extension cord 
for use in displaying a light on the rear of the disabled vehicle. The length 
of such extension cord shall not be less than the length of the combined 
vehicles and whenever a disabled vehicle is towed during the hours of 
darkness and the rear lamp or lamps on the disabled vehicle cannot be 
lighted, the tow car operator shall provide for such rear light by means of 
the extension cord herein referred to. 

The owner or operator of a commercial tow car who complies with the 
requirements of this section may stop or park such tow car upon a high- 
way for the purpose of rendering assistance to a disabled vehicle, notwith- 
standing other provisions of this code. 

History: En. Sec. 1, Ch. 201, L. 1959. devices for the protection of motorists; 

; by prescribing the procedure for mount- 

Title of Act ing and displaying such lights and warn- 


An act to require commerical tow cars ing devices; by providing that the opera- 
to be equipped with lights and warning tors of commercial tow car must clean 
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of darkness; by fixing penalty for viola- 
tion of act; by repealing all acts or parts 
of acts in conflict herewith. 


debris from roadway at accident scenes; 
by providing for warning devices on dis- 
abled vehicles being towed during hours 


32-21-162. Penalty. Any person violating any of the provisions of this 
act shall be deemed guilty of a misdemeanor and subject to a penalty not 
to exceed one hundred dollars ($100.00). 


History: En. Sec. 2, Ch. 201, L. 1959. 


Repealing Clause 
Section 3 of Ch. 201, Laws 1959 re- 


pealed all acts or parts of acts in conflict 
therewith. 


32-21-163. Unlawful operation by child under eighteen—exclusive 
jurisdiction of district court—penalties—impounding of vehicle, when. 
The district courts of the state of Montana shall have exclusive original 
jurisdiction in all proceedings concerning the unlawful operation of motor 
vehicles by children under the age of eighteen (18) years. Whenever, 
after a hearing before the court, it shall be found that a child under the age 
of eighteen (18) years has unlawfully operated a motor vehicle, the court 
may (a) impose a fine, not exceeding fifty dollars ($50.00), (b) may revoke 
the driver’s license of such child, or suspend the same for such time as may 
be fixed by the court, and (c) may order any motor vehicle owned or 
operated by such child to be impounded by the probation officer for such 
time, not exceeding sixty (60) days, as shall be fixed by the court; pro- 
vided, however, that if the court shall find that the operation of such 
motor vehicle was without the consent of the owner, then such vehicle 
shall not be impounded. Upon nonpayment of any fine herein provided 
for, the court may order that any motor vehicle owned by said child or 
operated by said child with the consent of the owner shall be impounded 
until the fine shall be paid, or may order that the driver’s license of such 
child shall be taken up and held by the probation officer until payment of 
said fine, or may cause both said motor vehicle and said driver’s license 
to be taken up and impounded until such fine shall be paid; but no child 
shall be committed to or held in any detention facility or jail by reason of 
nonpayment of such fine. 


History: En. Sec. 1, Ch. 215, L. 1959. 


Title of Act 


An act vesting in district courts the 
exclusive jurisdiction of proceedings in- 
volving unlawful operation of motor ve- 
hicles by persons under eighteen (18) 
years of age; providing penalties for un- 
lawful operation of motor vehicles by 
persons under eighteen (18) years of age; 


providing for the issuance of summons 
and for further proceedings before the 
district court relating to unlawful opera- 
tion of motor vehicles by persons under 
eighteen (18) years of age, and relating 
to enforcement of penalties imposed in 
such proceedings; and providing for an 
effective date and repealing all acts in 
conflict herewith. 


Whenever any 


32-21-164. Summons—issuing to child under eighteen. 
child under the age of eighteen (18) years shall unlawfully operate a 
motor vehicle in the presence of any peace officer of any county, city or 
town, or in the presence of any state highway patrolman, such officer may 
deliver to said child a form of summons describing the nature of the 
offense, with instructions thereon to report to the district court of the 
county wherein the offense occurs; and the court shall be informed thereof 
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by the delivery of a copy of said summons to the probation officer, who 
shall in turn deliver the same to the district judge. 
History: En. Sec. 2, Ch. 215, L. 1959. 


32-21-165. Court learning of unlawful operation by child under eighteen 
—authority. Whenever the court shall be informed that a child has un- 
lawfully operated a motor vehicle said child shall be required to appear 
before the court and the court shall, after a hearing and investigation, take 
action as provided in section 1 [32-21-163] hereof, or may dismiss the 
proceeding if it be found and determined that it is for the best interests of 
the child so to do. 

History: En. Sec. 3, Ch. 215, L. 1959. Effective Date 


: Section 4 of Ch. 215, Laws 1959 pro- 
Repealing Clause vided the act should be in effect from and 


Section 5 of Ch. 215, Laws 1959 re- after its passage and approval. Approved 
pealed all acts and parts of acts in con- March tl 1959: 


flict therewith. 
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Chapter 1. Ora RE authorities law, 35-103, 35-103.1, 35-104, 35-109, 35-123, 35-125 to 
35-125.2. 
4. Emergency war and veterans’ housing facilities, 35-408 to 35-414. 


CHAPTER 1—HOUSING AUTHORITIES LAW 


Section 35-103. Definitions. 
35-103.1. Low rent housing for elderly families. 
35-104. Notice, hearing and creation of authority. 
35-109. Powers of authority. 
35-123. Contracts with federal government. 
35-125. Additional powers of authority. 
35-125.1. Payments by housing authorities to local bodies. 
35-125.2. Act controlling. 

35-103. (5309.3) Definitions. The following terms, wherever used or 
referred to in this act shall have the following respective meanings, un- 
less a different meaning clearly appears from the context: 

ieee | ale as parent yolute, | 

(2) “City” shall mean any city which is, or is about to be, included 
in the territorial boundaries of an authority when created hereunder. 

(3) and (4). *** [Subdivisions (3) and (4), same as parent volume. | 

(5) “Municipality” shall mean any city, town or incorporated village. 
which is located within the territorial boundaries of an authority. 

(6) to (17). * * * [Subdivisions (6) to (17), same as parent volume. ] 

(18) “Persons of low income” shall mean persons or families who 
lack the amount of income which is necessary (as determined by the 
authority undertaking the housing project) to enable them, without finan- 
cial assistance, to live in decent, safe and sanitary dwellings, without over- 
crowding. 

(19) “Elderly families” shall mean families the head of which (or his 
spouse) is sixty-five years of age or over and who otherwise qualify as 
“persons of low income” within the meaning of the definition set forth 
in (18) above. 

History: En. Sec. 3, Ch. 140, L. 1935; “the city of the first or second class”; in 


amd. Sec. 1, Ch. 193, L. 1957. subd. (5) deleted the words “other than 
the city as defined above” which appeared 
Amendment after the word “village” and added subds. 


The 1957 amendment in subd. (2) sub- (18) and (19). 

stituted the words “any city” for the words 

35-103.1. Low rent housing for elderly families. For the purpose of 
increasing the supply of low-rent housing for elderly families, an authority 
may develop, construct and operate new housing or acquire, remodel and 
operate existing housing in order to provide accommodations designed 
specifically for such elderly families; provided, that any application of 
the authority for federal financial assistance for such housing for elderly 
families shall first be approved by the council by resolution duly adopted. 
Notwithstanding the provisions of this or any other law, an authority, in 
respect to dwelling units suitable to the needs of elderly families, may 
extend a prior preference in occupancy to such elderly families; provided, 
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that an authority may agree to conditions as to tenant eligibility or prefer- 
ence required by the federal government pursuant to federal law in any 
contract for financial assistance with the authority. 


History: En. 35-103.1 by Sec. 2, Ch. 193, 
L. 1957. 


35-104. (5309.4) Notice, hearing and creation of authority. Any 
twenty-five (25) residents of a city and of the area within ten (10) miles 
from the territorial boundaries thereof may file a petition with the city 
clerk setting forth that there is a need for an authority to function in the 
city and said surrounding area. Upon the filing of such a petition the city 
clerk shall give notice of the time, place and purposes of a public hearing 
at which the council will determine the need for an authority in the city © 
and said surrounding area. Such notice shall be given at the city’s ex- 
pense by publishing a notice, at least ten (10) days preceding the day on 
which the hearing is to be held, in a newspaper having a general circula- 
tion in the city and said surrounding area or, if there be no such news- 
paper, by posting such a notice in at least three (3) public places within 
the city, at least ten (10) days preceding the day on which the hearing is 
to be held. 

Upon the date fixed for said hearing held upon notice as provided here- 
in, an opportunity to» be heard shall be granted to all residents and tax- 
payers of the city and said surrounding area and to all other interested 
persons. After such a hearing, the council shall determine: 

(1) Whether unsanitary or unsafe inhabited dwelling accommodations 
exist in the city and said surrounding area, and/or 

(2) Whether there is a lack of safe or sanitary dwelling accommoda- 
tions in the city and said surrounding area available for all the inhabitants 
thereof. 

In determining whether dwelling accommodations are unsafe or un- 
sanitary, the council shall take into consideration the following: the 
physical condition and age of the buildings; the degree of overcrowding; 
the percentage of land coverage; the light and air available to the in- 
habitants of such dwelling accommodations; the size and arrangement of 
the rooms; the sanitary facilities; and the extent to which conditions exist 
in such buildings which endanger life or property by fire or other causes. 

If it shall determine that either or both of the above enumerated con- 
ditions exist, the council must draft an ordinance authorizing the mayor 
to appoint five (5) commissioners to act as an authority, which said ordi- 
nance shall not be effective until it has been approved by a majority vote 
of the electors within the city limits voting, either at a special or general 
election. Said commission shall be a public body and a body corporate 
and politic upon the completion of the taking of the following proceed- 
ings: 

The commissioners shall present to the secretary of the state an appli- 
cation signed by them, which shall set forth (without any detail other 
than the mere recital) (1) that a notice has been given and public hearing 
has been held as aforesaid, that the council made the aforesaid determina- 
tion after such hearing, and that the mayor has appointed them as com- 
missioners; (2) the name, and official residence of each of the commis- 
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sioners, together with a certified copy of the appointment evidencing their 
right to office, the date and place of induction into and taking oath of office, 
and that they desire the housing authority to become a public body and a 
body corporate and politic under this act; (3) the term of office of each 
of the commissioners; (4) the name which is proposed for the corporation; 
and (5) the location of the principal office of the proposed corporation. 
The application shall be subscribed and sworn to by each of said commis- 
sioners before an officer authorized by the laws of the state to take and 
certify oaths, who shall certify upon the application that he personally 
knows the commissioners and knows them to be the officers as asserted 
in the application, and that each subscribed and swore thereto in the off- 
cer’s presence. The secretary of state shall examine the application and if 
he finds that the name proposed for the corporation is not identical with 
that of a person or of any other corporation of this state or so nearly 
similar as to lead to confusion and uncertainty he shall receive and file 
it and shall record it in an appropriate book of record in his office. 


When the application has been made, filed and recorded, as herein pro- 
vided, the authority shall constitute a public body and a body corporate 
and politic under the name proposed in the application; the secretary of 
state shall make and issue to the said commissioners, a certificate of in- 
corporation pursuant to this act, under the seal of the state, and shall 
record the same with the application. 


The boundaries of such authority shall include said city and the area 
within ten (10) miles from the territorial boundaries of said city but in 
no event shall it include the whole or a part of any other city unless a 
resolution shall have been adopted by the governing body of such other 
city declaring that there is a need for such authority to exercise its powers 
within that city. In case an area lies within ten (10) miles of the bounda- 
ries of more than one city, such area shall be deemed to be within the 
boundaries of the authority embracing such area which was first estab- 
lished, all priorities to be determined on the basis of the time of the issu- 
ance of the aforesaid certificates by the secretary of state. No housing 
authority shall operate in any area in which an authority already estab- 
lished is operating without the consent by resolution of the authority 
already operating therein. After the creation of an authority, the subse- 
quent existence within its territorial boundaries of more than one city 
shall in no way affect the territorial boundaries of such authority. ° 


If the council, after a hearing as aforesaid, shall determine that neither 
of the above enumerated conditions exist, it shall adopt a resolution deny- 
ing the petition. After three (3) months shall have expired from the date 
of the denial of any such petition, subsequent petitions may be filed as 
aforesaid and new hearings and determinations made thereon. 


In any suit, action or proceedings involving the validity or enforce- 
ment of, or relating to any contract of the authority, the authority shall be 
conclusively deemed to have been established in accordance with the pro- 
visions of this act upon proof of the issuance of the aforesaid certificate 
by the secretary of state. A copy of such certificate, duly certified by the 
secretary of state shall be admissible in evidence in any such suit, action 
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or proceeding, and shall be conclusive proof of the filing and contents 


thereof. 
History: En. Sec. 4, Ch. 140, L. 1935; 


amd. Sec. 1, Ch. 68, L. 1953; amd. Sec. 3, 
Ch. 193, L. 1957. 


Amendment 


The 1957 amendment in the first sen- 
tence of the ninth paragraph substituted 


been adopted by the governing body of 
such other city declaring that there is a 
need for such authority to exercise its 
powers within that city” for the words 
“nor any area included within the bound- 
aries of another authority” and in the same 
paragraph inserted the sentence “No hous- 


the words “unless a resolution shall have ing authority shall operate * * *.” 


35-109. (5309.9) Powers of authority. An authority shall constitute 
a public body and a body corporate and politic, exercising public powers, 
and having all the powers necessary or convenient to carry out and ef- 
fectuate the purposes and provisions of this act, including the following 
powers in addition to others herein granted: 


To investigate into living, dwelling and housing conditions and into 
the means and methods of improving such conditions; to determine where 
unsafe, or unsanitary dwelling or housing conditions exist; to study and 
make recommendations concerning the plan of any city or municipality lo- 
cated within its boundaries in relation to the problem of clearing, replanning 
and reconstruction of areas in which unsafe, or unsanitary dwelling or 
housing conditions exist, and the providing of dwelling accommodations 
for persons of low income, and to cooperate with any city, municipal or 
regional planning agency; to prepare, carry out and operate housing proj- 
ects; to provide for the construction, reconstruction, improvement, altera- 
tion or repair of any housing project or any part thereof; to take over by 
purchase, lease or otherwise any housing project located within its boun- 
daries undertaken by any government; to act as agent for the federal 
government in connection with the acquisition, construction, operation 
and/or management.of a housing project or any part thereof; to arrange 
with any city or municipality located in whole or in part sete its boun- 
daries or with a government for the furnishing, planning, replanning, in- 
stalling, opening or closing of streets, options or property rights or for the 
furnishing of property or services in connection with a project; 


To arrange with the state, its subdivision and agencies, and any county, 
city or municipality of the state, to the extent that it is within the scope of 
each of their respective functions, (a) to cause the services customarily 
provided by each of them to be rendered for the benefit of such housing 
authority and/or the occupants of any housing projects and (b) to provide 
and maintain parks and sewage, water and other facilities adjacent to or 
in connection with housing projects and (c) to change the city or mu- 
nicipality map, to plan, replan, zone or rezone any part of the city or mu- 
nicipality ; to lease or rent any of the dwelling or other accommodations or 
any of the lands, buildings, structures or facilities embraced in any housing 
project and to establish and revise the rents or charges therefor; to enter 
upon any building or property in order to conduct investigations or to 
make surveys or soundings; to purchase, lease, obtain options upon, ac- 
quire by gift, grant, bequest, devise, or otherwise any property real or 
personal or any interest therein from any person, firm, corporation, city, 
municipality, or government; 
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To acquire by eminent domain any real property, including improve- 
ments and fixtures thereon; to sell, exchange, transfer, assign, or pledge 
any property real or personal or any interest therein to any person, firm, 
corporation, municipality, city, or government; to own, hold, clear and 
improve property, to insure or provide for the insurance of the property or 
operations of the authority against such risks as the authority may deem 
advisable; to procure insurance or guarantees from a federal government 
of the payment of any debts or parts thereof secured by mortgages made 
or held by the authority on any property included in any housing project; 

To borrow money upon its bonds, notes, debentures or other evidences 
of indebtedness and to secure the same by pledges of its revenues, and 
(subject to the limitations hereinafter imposed) by mortgages upon prop- 
erty held or to be held by it, or in any other manner; in connection with 
any loan, to agree to limitations upon its right to dispose of any housing 
project or part thereof or to undertake additional housing projects; in 
connection with any loan by a government, to agree to limitations upon 
the exercise of any powers conferred upon the authority by this act; to 
invest any funds held in reserves or sinking funds, or any funds not re- 
quired for immediate disbursement, in property or securities in which 
savings banks may legally invest funds subject to their control; 

To sue and be sued; to have a seal and to alter the same at pleasure; to 
have perpetual succession; to make and execute contracts and other in- 
struments necessary or convenient to the exercise of the powers of the 
authority to make and from time to time amend and repeal by-laws, rules 
and regulations not inconsistent with this act, to carry into effect the 
powers and purposes of the authority ; 

To conduct examinations and investigations and to hear testimony and 
take proof under oath at public or private hearings on any matter material 
for its information; 

To issue subpoenas requiring the attendance of witnesses or the pro- 
duction of books and papers and to issue commissions for the examina- 
tion of witnesses who are out of the state or unable to attend before the 
authority, or excused from attendance; and to make available to such 
agencies, boards or commissions as are charged with the duty of abating 
or requiring the correction of nuisances or like conditions, or of demolish- 
‘ing unsafe or unsanitary structures within its territorial limits, its findings 
and recommendations with regard to any building or property where con- 
ditions exist which are dangerous to the public health, morals, safety or 
welfare. 


Any of the investigations or examinations provided for in this act may 
be conducted by the authority or by a commmittee appointed by it, con- 
sisting of one or more commissioners, or by counsel, or by an officer or 
employee specially authorized by the authority to conduct it. Any com- 
missioner, counsel for the authority, or any person designated by it to 
conduct an investigation or examination shall have power to administer 
oaths, take affidavits and issue subpoenas or commissions. 


An authority may exercise any or all of the powers herein conferred 
upon it, either generally or with respect to any specific housing project or 
projects, through or by an agent or agents which it may designate, includ- 
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ing any corporation or corporations which are or shall be formed under 
the laws of this state, and for such purposes an authority may cause one 
or more corporations to be formed under the laws of this state or may 
acquire the capital stock of any corporation or corporations. 

Any corporate agent, all of the stock of which shall be owned by the 
authority or its nominee or nominees, may to the extent permitted by law 
exercise any of the powers conferred upon the authority herein. In addi- 
tion to all of the other powers herein conferred upon it, an authority may 
do all things necessary and convenient to carry out the powers expressly 
given in this act. No provisions with respect to the acquisition, operation 
or disposition of property by other public bodies shall be applicable to 
an authority unless the legislature shall specifically so state. 

Before any housing projects or additional units to existing housing 
projects shall be undertaken by an authority or a contract with the federal 
government shall be executed therefor, the city or town council must pass 
an ordinance authorizing the same, and said ordinance shall not be effective 
until it has been approved by a majority vote of the electors within the 
corporate limits of such city or town voting either at a special or general 
election. Provided, however, that provisions on elections herein contained 
shall not be applicable to repair, maintenance, painting or remodeling of 
existing units nor to applications on file with the public housing adminis- 
tration on the effective date of this act. 

ee - ath ee i Fee 140, pape Amendment 
amd. ° ° e 95 e Cc. 1 
Ch. 193, L.'1957. eiiauenenenr ey Ate 
government shall” in the first sentence of 
the last paragraph. 

35-123. (5309.23) Contracts with federal government. In addition 
to the powers conferred upon the authority by other provisions of this 
act, the authority is empowered to borrow money and/or accept grants 
from the federal government for or in aid of the construction of any 
housing project which such authority is authorized by this act to under- 
take, to take over any land acquired by the federal government for the 
construction of a housing project, to take over or lease or manage any 
housing project constructed or owned by the federal government, and to 
these ends, to enter into such contracts, mortgages, trust indentures, . 
leases or other agreements as the federal government may require in- 
cluding agreements that the federal government shall have the right to 
supervise and approve the construction, maintenance and operation of 
such housing project. In any contract with the federal government for 
annual contributions to an authority, the authority may obligate itself 
(which obligation shall be specifically enforceable and shall not constitute 
a mortgage, notwithstanding any other laws) to convey to the federal 
government possession of or title to the project to which such contract 
relates, upon the occurrence of a substantial default (as defined in such 
contract) with respect to the covenants or conditions to which the author- 
ity is subject; such contract may further provide that in case of such 
conveyance, the federal government may complete, operate, manage, 
lease, convey or otherwise deal with the project in accordance with the 
terms of such contract; provided, that the contract requires that, as soon 
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as practicable after the federal government is satisfied that all defaults 
with respect to the project have been cured and that the project will 
thereafter be operated in accordance with the terms of the contract, the 
federal government shall reconvey to the authority the project as then 
constituted. It is the purpose and intent of this act to authorize every 
authority to do any and all things necessary to secure the financial aid 
and the cooperation of the federal government in the construction, mainte- 
nance and operation of any housing project which the authority is em- 
powered by this act to undertake. 


History: En. Sec. 23, Ch. 140, L. 1935; 
amd. Sec. 5, Ch. 193, L. 1957. 


Amendment 


The 1957 amendment inserted the sec- 
ond sentence beginning “In any contract 
with the federal government * * *.” 


35-125. (5309.25) Additional powers of authority. A housing au- 
thority shall have the power (notwithstanding anything to the contrary 
contained in this act or in any other provision of law) to agree to any 
conditions attached to federal financial assistance relating to the deter- 
mination of prevailing salaries or wages or payment of not less than 
prevailing salaries or wages or compliance with labor standards, in the 
development or administration of projects, and to include in any contract 
let in connection with a project, stipulations requiring that the contractor 
and any subcontractor comply with requirements as to minimum salaries 
or wages and maximum hours of labor, and comply with any conditions 
which the federal government may have attached to the financial aid of 
the project. 


History: En. Sec. 25, Ch. 140, L. 1935; 
amd. Sec. 4, Ch. 153, L. 1941; amd. Sec. 6, 
Ch. 193, L. 1957. 


Amendment 

The 1957 amendment inserted after the 
statement in parentheses the words “to 
agree to any conditions attached to federal 


mination of prevailing salaries or wages or 
payment of not less than prevailing sal- 
aries Or wages or compliance with labor 
standards, in the development or admin. 
istration of projects, and”; inserted “sal- 
aries or’ between “minimum” and 
“wages” and substituted “the” for “its” 
before the word “financial.” 


financial assistance relating to the deter- 


35-125.1. Payments by housing authorities to local bodies. Notwith- 
standing any limitations in this or any other law, any housing authority 
may agree to make such payments to the county, city or municipality, 
the state, or any political subdivision or agency thereof (which payments 
such bodies are hereby authorized to accept) as the authority finds con- 
sistent with the maintenance of the low-rent character of housing projects 
or the achievement of the purposes of this housing authorities law. 


History: En. Sec. 35-125.1 by Sec. 7, 
Ch. 193, L. 1957. 


35-125.2. Act controlling. Insofar as the provisions of this act are 
inconsistent with the provisions of any other law, the provisions of this 
act shall be controlling. 

History: En. Sec. 9, Ch. 193, L. 1957. 


Severability Clause 


Section 8 of Ch. 193, Laws 1957 read 
“Notwithstanding any other evidence of 
legislative intent, it is hereby declared to 
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be the controlling legislative intent that if 
any provision of this act, or the application 
thereof to any person or circumstances, is 
held invalid, the remainder of the act and 
the application of such provision to per- 
sons or circumstances other than those as 


35-408 HOUSING 


Effective Date 
Section 11 of Ch. 193, Laws 1957 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 9, 1957. 


to which it is held invalid, shall not be 
affected thereby.” 


Repealing Clause 


Section 10 of Ch. 193, Laws 1957 re- 
pealed all acts and parts of acts in conflict 
therewith. 


CHAPTER 4—EMERGENCY WAR AND VETERANS’ HOUSING 


FACILITIES 
Section 35-408. Purpose. 
35-409. Definitions. 
35-410. Authority of local agencies to acquire housing. 
35-411. Administration of housing facilities. 
35-412. Exemption from rental and tenant selection provisions of housing 
authority law. 
35-413. Prior acts validated. 
35-414. Termination of operation. 


35-408. Purpose. It is hereby declared that there exists a housing short- 
age in the state of Montana. That of the hundreds of veterans dismissed 
from the military service, many of such veterans and other persons are 
still unable to find adequate housing for themselves or their families, and 
by reason thereof are being compelled to live in unsafe, unsanitary and 
congested dwellings. That by virtue of the Housing Act of 1950, being 
Title II, Chapter 94, Public Law 475 of the laws of the Eighty-first Con- 
gress Second Session, war and veterans’ housing projects constructed in 
the state of Montana by federal government will be destroyed and removed 
unless otherwise provided for. That the adoption of this act will enable 
many veterans and their families to maintain their status.in the community 
and conduct their employment without worry as to the health, sanitary 
conditions and welfare of their families. 


History: En. Sec. 1, Ch. 9, L. 1955. 


Compiler’s Note 
Chapter 9 of Laws 1955 contained a 
preamble which read as follows: 


“WHEREAS, the Thirty-second Legis- 
lative Assembly of the state of Montana 
in the year 1951 did enact into law chapter 
41 of the Session Laws of said assembly 
providing for the acquisition and opera- 
tion of temporary and emergency war 
and veterans’ housing facilities by local 
agencies, and 

“WHEREAS, by the terms and pro- 
visions of chapter 41 of the Session Laws 


of 1951, it is provided that in no event 
shall housing facilities be operated and 
maintained by any local agency after the 
first day of May, 1955, and 

“WHEREAS, if permitted to expire, 
great hardship will result to veterans and 
their families now unable to find other 
accommodations.” 


Title of Act 

An act to provide for the operation of 
temporary and emergency war and vet- 
erans’ housing facilities by local agencies. 


35-409, Definitions. The following terms, whenever used or referred to 
in this act, shall have the following respective meanings, unless a different 
meaning clearly appears from the context: : 


(1) 


housing authority of the state. 


“Local agency” means any county, city, town, school district, or 


(2) “Housing” means any temporary war or veterans’ housing ac- 


quired from the United States of America under the terms and provisions 
of the Housing Act of 1950, being Title II, Chapter 94, Public Law 475, 
of the laws of the Eighty-first Congress, Second Session, for the purpose 
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of providing temporary housing for veterans and for families of service- 
men, located within the boundaries of any local agency. 


(3) “Veterans” includes, in so far as permitted by federal law, any 
' person who has served in the military or naval forces of the United States 
and has been discharged or released therefrom under conditions other 
than dishonorable. 


(4) “Families of servicemen” includes, in so far as permitted by fed- 
eral law, the families of any person who is serving in the military or naval 
forces of the United States, and the unmarried widow of a deceased 
veteran. 


(5) “Families” is limited to the spouse and legal dependents who are 
members of the household. 
History: En. Sec. 2, Ch. 9, L. 1955. 


35-410. Authority of local agencies to acquire housing. For the purposes 
of this act, any local*agency may expend or use its funds and employ 
its personnel to do anything necessary to maintain housing acquired under 
the terms of the Federal Public Housing Act of 1950, and may remodel, 
repair, or remove and re-erect such housing facilities, but shall not erect 
or construct new housing facilities. The local agency may also provide 
for the installation of necessary appurtenances and utilities. For the pur- 
‘ poses of this act, any local agency may enter into agreements with the 
federal government pursuant to the Housing Act of 1950. 

History: En. Sec. 3, Ch. 9, L. 1955. 


35-411. Administration of housing facilities. The local agency shall 
administer any housing facility acquired pursuant to this act and shall 
let or lease accommodations therein to veterans and families of service- 
men upon such terms and for such rentals as is reasonable, but in such 
manner as to secure, in so far as practical, a return of the investments made 
by it; provided, however, that before any return of investments in such 
housing shall accrue to any housing authority there shall first be paid to. 
any state and/or political subdivision thereof, annual sums in lieu of 
taxes which amounts so paid for any year, upon such property, shall not 
exceed the taxes which would be paid to the state and/or subdivision 
thereof, as the case may be, upon such property if it were not exempt 
from taxation, with such further allowances as may be considered to be 
appropriate for expenditures by the government for streets, utilities or 
other public services to serve such property. 

History: En. Sec. 4, Ch. 9, L. 1955. 


35-412. Exemption from rental and tenant selection provisions of hous- 
ing authority law. In providing housing for veterans and other families, 
single veterans, and families of servicemen, pursuant to the provisions of 
this act, a housing authority shall not be subject to any of the provisions 
of the housing authority law relating to rentals and tenant selection. 

History: En. Sec. 5, Ch. 9, L. 1955. 


35-413. Prior acts validated. Any and all contracts, undertakings, and 
commitments, together with acts and proceedings in respect thereto, here- 
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tofore done or undertaken by any local agency for the provisions of hous- 
ing for veterans and their families or single veterans and families of 
servicemen are hereby validated and declared legal. 

History: En. Sec. 6, Ch. 9, L. 1955. 


35-414. Termination of operation. The operation and maintenance of 
any housing facility acquired pursuant to this act may be terminated at 
any time if consistent with the terms of the federal act under which it was 
acquired, or if the legislature determines that the necessity therefor no 
longer exists, but in no event shall such housing facility be operated and 
maintained by any local agency after the first day of May, 1961. 


When any housing facility is discontinued, in whole or in part, it shall 
be liquidated in such manner as will secure the greatest return to the 
local agency; provided, however, that any lands acquired under this act 
may be retained by the local agency. The term “liquidated” as used in 
this section, in so far as the same pertains to any temporary housing 
facility dwelling structures, shall mean and include dismantling, and dis- 
posal thereof by the local agency for purposes other than a dwelling place 
for human beings. 


History: En. Sec. 7, Ch. 9, L. 1955; Effective Dates 


amd. Sec. 1, Ch. 17, L. 1959. Section 9 of Ch. 9, Laws 1955 provided 

the act should be in effect from and after 

Sar ee 4 Ree oe its passage and approval. Approved Feb- 
iY amendment subDstitute ruary 1, 1955. 

for 1959. Section 3 of Ch. 17, Laws 1959 provided 

Repealing Clause the act should be in effect from and after 


it d 1 | : 
Section 8 of Ch. 9, Laws 1955 and Sec. De eee yey: approval. Approved Feb 


2 of Ch. 17, Laws 1959 repealed all acts 
or parts of acts in conflict therewith. 
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TITLE 38—INSANE AND FEEBLE MINDED 


| Chapter 1. 


The Montana state hospital—management, 38-111. 
Examination of persons mentally deranged—commitment, 38-208.2, 38- 
208.3, 38-209, 38-211, 38-214. 


Examination and commitment of person as mentally deranged but not 
dangerous—voluntary application for admission, 38-410 to 38-412. 


State hospital for inebriates, 38-707, 38-708. 


per 
ag ne 


Montana state training school and hospital, 38-801, 38-809, 38-809.1, 38-812. 


1 

2 

4 

> Parole of patients, 38-502 to 38-507. 

a 

1. Home for senile men and women, 38-1106, 38-1108. 


CHAPTER 1—THE MONTANA STATE HOSPITAL—MANAGEMENT 


Section 38-111. 
38-111. 


Periodic medical examination. 


Periodic medical examination. 


It shall be the duty of the 


hospital medical staff to examine patients who have curable diseases 


every six months. 


History: En. Sec. 3, Ch. 165, L. 1943; 
amd. Sec. 1, Ch. 153, L. 1957. 


Amendment 


The 1957 amendment deleted from the 
end of this section the words “and file a 
written report with the board giving the 
name of the patient and the name of the 


mitted, and the name and address of at 
least one of the relations of the patient if 
such can be ascertained.” 


Repealing Clause 


Section 2 of Ch. 153, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


place from which the patient was com- 


CHAPTER 2—EXAMINATION OF PERSONS MENTALLY 
DERANGED—COMMITMENT 


Section 38-208.2. Legal commitment within 5 days after emergency admission. 
38-208.3. Cost of commitment proceedings. 


38-209. Delivery of insane person at state hospital. 
38-211. Fees of physicians. ; . 
38-214. Hearing and examination of insane person—maintenance—contribu- 


tion by relatives—when had. 


38-201. (1431) Examination before magistrate—affidavit and warrant, etc. 
References 


Cited or applied in State v. Kitchens, 129 
M 331, 286 P 2d 1079, 1080. 


38-208.2. Legal commitment within 5 days after emergency admission. 
Within five (5) days after the admission to the state hospital of patients 
who have not been legally committed as hereinbefore provided, the 
superintendent or acting superintendent of said hospital shall have such 
patients legally committed thereto by the district court of the third 
judicial district of the state of Montana in and for the county of Deer 
Lodge or shall release and discharge such patients from said hospital, 
if, by reason of the absence of the district judge of the third judicial 
district of the state of Montana, in and for the county of Deer Lodge, 
or, if a jury trial is being held by such district judge, and prevents the 
handling of said matter as aforementioned, the patient shall be legally 
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committed as soon after the return of the district judge as possible, or as 

soon as the district judge is available to attend to such admission. 
History: En. Sec. 2, Ch. 182, L. 1953; Repealing Clause 

amd. Sec. 1, Ch. 92, L. 1957. Section 2 of Ch. 92, Laws 1957 repealed 
A endivent all acts and parts of acts in conflict there- 


fh: 
The 1957 amendment added all that por- ie 

tion of this section beginning with the 

words “if, by reason of the absence of the 

district judge * * *” to end of section. 


38-208.3. Cost of commitment proceedings. In all cases provided for 
by this act the costs of commitment proceedings shall be paid by the 
county of the patients’ residences, and, after the order of commitment has 
been signed by the district judge of the third judicial district of the state 
of Montana, in and for the county of Deer Lodge, said order and all other 
papers relative to the commitment of said person shall be forwarded 
by the clerk of the district court in and for the county of Deer Lodge, 
to the clerk of the district court of the county of the patients’ residences, 
or of the county from which the patient has been sent to the state hospital, 
and shall be placed on record and filed in that office, and shall not be 
placed on record and filed in the office of the clerk of the district court of 
Deer Lodge County, unless the patient is a resident of, or has been sent 
from Deer Lodge County. 


History: En. Sec. 3, Ch. 182, L. 1953; 
amd. Sec. 1, Ch. 77, L. 1955; amd. Sec. 1, 
Che 127; Li: 1957; 


Amendments 


The 1955 amendment substituted the 
words “patient’s residence” for the words 


“patients’ residences” and added the ex- 
ception clause. 
The 1957 amendment substituted the 


words “patients’ residences” for the words 
“patient’s residence” and the words “and, 
after the order of commitment has been 


38-209. 


(1439) Delivery of insane person at state hospital. 


signed * * *’ to end of section for the 
exception clause added by 1955 amend- 
ment which read “except that when the 
state hospital cannot determine the legal 
residence, the costs. shall be paid by the 
county from which the certificate of the 
county physician is issued.” 


Repealing Clauses 


Section: 2 ‘of (Ghi77, “Laws1955 and 
Sec. 2 of Ch. 127, Laws 1957 repealed all 
acts and parts of acts in conflict there- 
with. 


The insane 


person, together with the order of the judge, and the certificate of the 
physicians must be delivered to the sheriff of the county in which said 
order is made, or to a responsible relative or friend, as determined 
by the judge who signs said order, and by him must be delivered to the 
officer in charge of the Montana state hospital. The superintendent or 
person in charge of the state hospital for the insane may refuse to receive 
any person upon any order, if the papers presented do not comply with 
the provisions of this chapter. 


History: Ap. p. Sec. 2308, Pol. C. 1895; “in which said order is made, or to a 


amd. Sec. 5, p. 164, L. 1897; re-en. Sec. 
1142, Rev. C. 1907; re-en. Sec. 1439, R. C. 
M. 1921; amd. Sec. 5, Ch. 117, L. 1939; 
amd. Sec. 1, Ch. 181, L. 1957. Cal. Pol. C. 
Sec. 2172. 


Amendment , 
The 1957 amendment inserted the words 


responsible relative or friend, as deter- 
mined by the judge who signs said order” 
in the first sentence. 


Repealing Clause 


Section 2 of Ch. 181, Laws 1957 repealed 
all acts and parts of acts in conflict. there- 
with. 
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38-211. (1441) Fees of physicians. The physicians attending each 
examination of an insane person are allowed each such fee as may be 
fixed and determined by the court and in addition their actual traveling 
- expenses, not to exceed the sum of ten cents (10¢) for each and every 
mile actually and necessarily traveled by said physician in attending 
said examination, and in returning to his home therefrom, to be paid by 
the county treasurer of the county, where the examination was had, on the 
order of the judge. 

The clerk of the district court must give to such physician a certificate, 
under seal, of travel and attendance, which shall entitle him to receive 
the amount therein stated from the county treasurer. 


History: Ap. p. Sec. 2310, Pol. C. 1895; determined by the court” for the words 
re-en. Sec. 1144, Rev. C. 1907; amd. Sec. ‘“‘five dollars” in the first paragraph. 
1, Ch. 84, L. 1911; re-en. Sec. 1441, R. C. 


M. 1921; amd. Sec. 7, Ch. 117, L. 1939; Effective Date 
amd. Sec. 1, Ch. 134, L. 1957. Section 2 of Ch. 134, Laws 1957 pro- 
vided the act should be in effect from and 
Amendment after its passage and approval. Approved 


The 1957 amendment substituted the March 7, 1957. 

words “each such fee as may be fixed and 

38-214. (1444) Hearing and examination of insane person—mainte- 
nance—contribution by relatives—when had. (1) When the judge has 
fixed the time for hearing and examination, as provided in section 38-201, 
the clerk of court must immediately deliver to the county board of public 
welfare a written notice giving the name of person named in the affidavit 
and warrant, his place of residence, and the name of the person making 
the affidavit, and some member of the staff of such board must within thirty 
(30) days after the notice is served on the board make an investigation 
to ascertain and determine the financial condition of the person named 
in such affidavit and warrant, the property and value thereof, if any be 
owned by such person, the income, if any, therefrom, names of relatives, 
if any, legally liable for the support and maintenance of such person, and 
their financial condition and ability to pay the cost of such proceeding, 
transportation to the Montana state hospital, and care and maintenance of 
such person therein, and shall make a written report of such investigation 
and file the same with the clerk of the court and serve a copy of the report 
upon the superintendent of the Montana state hospital. 


(2) It shall be the duty of the judge, before whom the sanity hearing 
is had, to take evidence as to the financial worth of said person, the prop- 
erty and value thereof owned by him, if any, and the income, if any 
therefrom, and the financial condition and ability of any and all persons 
legally liable for his support and maintenance to pay the costs of such 
proceeding, transportation to the state hospital and care and maintenance 
of such person therein, and when the report of the member of the staff 
of the county public welfare board making the aforesaid investigation has 
been filed in the office of the clerk of the court it shall be considered and 
deemed a part of such evidence. All evidence introduced shall be reduced 
to writing and filed in the office of the clerk of said court, together with 
all orders, subpoenas, affidavits, complaints, warrants and papers used on 
said hearing or made by said judge, and said clerk shall enter upon the 
journal of the minutes of probate proceedings a record of all proceedings 
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had, in the same manner as proceedings in probate. Copies of all the 
evidence relating to the financial condition of the person shall be sent to 
the superintendent of the Montana state hospital. 


(3) If, after all of the evidence, including the welfare report has been 
filed as aforementioned, it appears from said evidence that such person 
has any means, money or property out of which the costs of the proceed- 
ing, transportation to the state hospital and his maintenance therein, or 
any part thereof could be paid, it shall be the duty of the judge before 
whom such hearing is had, to issue a citation to any person or persons in 
possession of such property, or any thereof, and to the relatives of such 
person, if any there be in the county of which such person is a resident, 
citing them to appear and show cause why a guardian should not be 
appointed for such person, and why said guardian should not be ordered 
to pay the costs of such proceeding, transportation to the state hospital 
and cost of the maintenance of such person, or so much thereof as his 
means will permit, which citation shall be served and all proceedings 
thereunder conducted as provided by sections 91-4301 to 91-4322, and if 
it appears to the court that such person has property that can be applied 
towards the payment of the costs of the proceeding, transportation to the 
state hospital and his maintenance therein, it shall be the duty of the court 
to make an order to that effect, stating how much of such person’s 
property shall be so applied, the amount to be fixed with due regard to 
the proper preservation of the estate of such person, provided that the 
amount fixed for the maintenance of such person in such hospital shall 
not, in any event, exceed the sum of three dollars ($3.00) per day for 
the first ninety (90) days from and after the date of the first admission, 
and thereafter shall not exceed the sum of two dollars ($2.00) per day. 
If it appears to the court that such person has no means, money or prop- 
erty, or not sufficient means, money or property, to pay the costs of the 
proceeding, transportation to the state hospital and his maintenance there- 
in, but has relatives who are legally liable for his maintenance and sup- 
port, and upon whom citation has been served as herein provided, who 
are financially able to pay such costs of proceedings, transportation and 
maintenance, or a part thereof, it shall be the duty of the court to make 
an order to that effect, stating therein the names of such relatives, and 
requiring them to pay such costs of proceedings, transportation and mainte- 
nance, in such hospital, or so much thereof as may be fixed in such order; 
provided that the amount fixed for the maintenance of such person in such 
hospital shall not, in any event, exceed the sum of three dollars ($3.00) 
per day for the first ninety (90) days from and after the date of the first 
admission, and thereafter shall not exceed the sum of two dollars ($2.00) 
per day. 

(4) If it appears to the court that such person is an indigent and has 
no relatives legally liable for his support and maintenance the court shall 
make an order so stating and that such person is to be received at such 
hospital as an indigent person. Provided, however, that in the event any 
such person so admitted as a patient under the provision of this act as an 
indigent person shall thereafter be found not to have been indigent, or shall 
come into an estate of inheritance, or acquire property of any kind, or be 
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the recipient, or entitled to the receipt, of any income of any nature, trust 
or otherwise, that in any of such event, while the person remains a patient 
at the state hospital, the state of Montana shall be entitled to recover the 
cost and care for the maintenance of said patient from any of such assets 
owned, earned or accruing to said patient, and provided further that after 
dismissal as a patient, any such recovery shall apply only against an estate 
of inheritance. 


(5) Whenever any order is made by the court directing the payment 
of the costs of proceeding, transportation and maintenance or any part 
thereof of any person out of the estate of such person, or by any relatives 
thereof legally liable for his support and maintenance, such order must 
be filed in the office of the clerk of the court and such court must make 
duplicate certified copies thereof, delivering one thereof to the board of 
county commissioners of such county and transmitting the other thereof 


to the superintendent of the Montana state hospital. 


History: En. Sec. 8, p. 165, L. 1897; 
re-en. Sec. 1147, Rev. C. 1907; re-en. Sec. 
1444, R. C. M. 1921; amd. Sec. 9, Ch. 117, 
L. 1939; amd. Sec. 3, Ch. 76, L. 1943; 
amd. Sec. 1, Ch. 49, L. 1955; amd. Sec. 1, 
Ch. 131, L. 1959. Cal. Pol. C. Secs. 2179- 
2180. 


Amendments 


The 1955 amendment in subd. (1) sub- 
stituted the words “within thirty (30) 
days after the notice is served on the 
board” for the words “without delay” and 
the words “and serve a copy of the re- 
port upon the superintendent of the Mon- 
tana state hospital” for the words “prior 
to the time set for such hearing and 
examination”; deleted from the beginning 
of subd. (2) the words “On the hearing 
and examination, if the person is ad- 
judged to be insane and an order is made 
committing him to the state hospital, or 
if it is adjudged that there is reason to 
believe that his mind is disordered to 
such an extent that he should be placed 
in hospital for observation for the pur- 
pose of ascertaining and determining his 
condition of mind and whether he should 
be committed to such hospital and an 


order is made therefor,” made several 
minor changes throughout subd. (2) and 
added the present last sentence; in the 
beginning of subd. (3) between the words 
“Tf” and “it” inserted the following “after 
all of the evidence, including the welfare 
report has been filed as aforementioned,” 
and substituted the words “the sum of 
three dollars ($3.00) per day for the first 
ninety (90) days from and after the date 
of the first admission, and thereafter 
shall not exceed the sum of two dollars 
($2.00) per day” for the words “one dol- 
lar ($1.00) per day” both times they ap- 
pear; subd. (5) above was formerly part 
of subd. (4). 

The 1959 amendment added the proviso 
to subd. (4). 


Repealing Clauses 

Section 2 of Ch. 49, Laws 1955 and Sec. 
2 of Ch. 131, Laws 1959 repealed all acts 
and parts of acts in conflict therewith. 


Effective Date 
Section 3 of Ch. 131, Laws 1959 pro- 
vided the act should be in effect from and 


after its full passage and approval. Ap- 
proved March 5, 1959. 


CHAPTER 4—EXAMINATION AND COMMITMENT OF PERSON AS 
MENTALLY DERANGED BUT NOT DANGEROUS—VOLUNTARY 
APPLICATION FOR ADMISSION 


Section 38-410. Determination of financial ability—procedure. 

38-411. Maximum charges. 

38-412. Later commitment—court to make order relative to charges. 

38-410. Determination of financial ability—procedure. At the time the 

judge makes his order directing that a. person who has signed a volun- 
tary application for admission to the Montana state hospital be admitted 
to said hospital he shall follow the same procedure relative to determining 
the financial ability of such person as set forth in section 38-214 and the 
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clerk of the district court and the county board of public welfare shall also 
follow the same procedure as set forth in section 38-214. 


History: En. Sec. 1, Ch. 129, L. 1955. Montana state hospital by those who 
? make a voluntary application for admis- 
Title of Act sion to the Montana state hospital and 


An act to provide for the payment of fixing the amount to be charged therefor. 
the cost of care and maintenance at the 


38-411. Maximum charges. The charge for the cost of care and mainte- 
nance of a person who is admitted to the Montana state hospital as a 
voluntary applicant shall not exceed the following amounts: Three dol- 
lars ($3.00) per day for the first ninety (90) days from and after the date 
of the first admission, and thereafter not to exceed the sum of two dollars 
($2.00) per day. 

History: En. Sec. 2, Ch. 129, L. 1955. 


38-412. Later commitment—court to make order relative to charges. 
Should a voluntary applicant later be committed to the Montana state 
hospital by an order made by a district judge under the provisions of 
section 38-405 or section 38-406, he shall again make an order relative 
to the charges for the cost of care and maintenance in accordance with the 
aforementioned investigation and report and all the evidence submitted at 
the hearing on the voluntary application. 

History: En. Sec. 3, Ch. 129, L. 1955. pealed all acts and parts of acts in con- 


flict th ith. 
Repealing Clause be ile 
Section 4 of Ch. 129, Laws 1955 re- 


CHAPTER 5—PAROLE OF PATIENTS 


Section 38-502. Convalescent leave of patients from Montana state hospital. 
38-503. Permitting patient to leave. 
38-504. Termination of convalescent leave. 
38-505. Report by person under whom patient is placed on convalescent leave. 
38-506. Support of patient placed on convalescent leave, discharged by lapse 
of time. 
38-507. Clothing for patient on convalescent leave or discharged patient. 


38-502. Convalescent leave of patients from Montana state hospital. 
The superintendent of the Montana state hospital may grant a convales- 
cent leave to a patient under general conditions prescribed by the state 
board of commissioners for the insane. 

History: En. Sec. 2, Ch. 145, L. 1941; words ‘convalescent leave” for the word 
amd. Sec. 1, Ch. 152, L. 1957. “parole.” 

Amendment 

The 1957 amendment substituted the 


38-503. Permitting patient to leave. A patient of the Montana state 
hospital may be permitted by the superintendent to leave the institution on 
convalescent leave and remain in the custody of a parent, relative, legal 
guardian or other person. 

History: En. Sec. 3, Ch. 145, L. 1941; words “convalescent leave’ for the word 
amd. Sec. 2, Ch. 152, L. 1957. “parole.” 


Amendment 
The 1957 amendment substituted the 
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38-504. Termination of convalescent leave. All such patients, while 
on convalescent leave, shall remain in the legal custody, and under the 
control of the state board of commissioners for the insane, ahd at any 
time during such convalescent leave, upon evidence satisfactory to the 
superintendent or to the state board of commissioners for the insane, that 
convalescent leave should terminate, such patient must be returned to the 
Montana state hospital. The written order of the state board of commis- 
sioners for the insane, certified by the superintendent of the hospital, shall 
be sufficient warrant to any officer to retake and return such patient to 
actual custody in the Montana state hospital. 

History: En. Sec. 4, Ch. 145, L. 1941; words “convalescent leave” for the word 
amd. Sec. 3, Ch. 152, L. 1957. “parole” each time they appear. 

Amendment 

The 1957 amendment substituted the 


38-505. Report by person under whom patient is placed on convales- 
cent leave. The person to whom such person shall be placed on con- 
valescent leave shall report the physical, moral and mental condition 
of the patient to the superintendent either in person or by writing as 
often and as fully as the superintendent may require, and subject to such 
recommendations and regulations as the state board of commissioners 
for the insane may determine. In case of failure so to report on request, 
the inmate may be returned to the Montana state hospital. The patient 
shall be accessible to representatives of the hospital. 

History: En. Sec. 5, Ch. 145, L. 1941; words “placed on convalescent leave” for 
amd. Sec. 4, Ch. 152, L. 1957. the word “paroled.” 

Amendment 

The 1957 amendment substituted the 


38-506. Support of patient placed on convalescent leave, discharged 
by lapse of time. The Montana state hospital placing a patient on con- 
valescent leave as aforesaid shall not be liable for his support while on 
convalescent leave. Such liability shall devolve upon the legal guardian, 
parent, or person or persons under whose care the patient is placed on 
convalescent leave, or upon any other person legally liable for his support. 
The public welfare officials of the county where the patient resides or is 
found, shall be responsible for providing relief and care for such patient 
on convalescent leave who is unable to maintain himself, or who is unable 
to secure support from the person under whose care he was placed on 
convalescent leave, as for any other person in need of relief and care, 
under the provisions of the public welfare laws. The person under whose 
care the patient is placed on convalescent leave or any other person legally 
liable for his support, shall, if such convalescent leave be revoked, be 
liable for any expense incurred by the state or county in procuring the 
return of such patient to the hospital. 


The superintendent of the Montana state hospital shall have the power 
and it shall be his duty to place on convalescent leave any patient under 
his control when he believes it to be for the best interests of such patient 
and society to do so. If any patient so placed on convalescent leave shall 
not be returned to said institution within a period of two (2) years there- 
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after, he shall be deemed discharged therefrom and entry shall be made 
accordingly in the records of the institution; and if any patient who has 
escaped from said institution shall not be returned thereto within two (2) 
years thereafter, he shall be deemed discharged therefrom and an entry 
made accordingly in the records of said institution. Whenever a patient 
shall be discharged whether by convalescent leave continuing for a period 
of two (2) years or by having escaped and not having been returned within 
two (2) years, the superintendent of the Montana state hospital shall im- 
mediately notify in writing the judge of the court by which said patient 
was committed and no person so discharged shall be recommitted to the 
state hospital except by court order and upon proceedings as required 
by law for commitment in the first instance. Provided, however, that 
nothing herein contained shall be construed as a restoration of civil rights 
of persons so discharged or as a restoration to sanity, or to relieve the 
superintendent of the Montana state hospital from the obligation of 
supervising patients on convalescent leave to the extent of available facili- 
ties and finances. 


History: En. Sec. 6, Ch. 145, L. 1941; “paroled”; in the first sentence substituted 
amd. Sec. 1, Ch. 149, L. 1953; amd. Sec. the word “placing” for the word “parol- 
SC hh77152,.L..1957; ing,” and inserted the words “on convales- 
cent leave” between the words “patient” 


Amendment and “as’; in the second sentence sub- 

The 1957 amendment throughout this stituted the word “under” for the word 
section substituted the words “on con- “to” and in the third and fourth sentences 
valescent leave” and “placed on convales- substituted the word “under” for the word 
cent leave” for the words “parole” and “in.” 


38-507. Clothing for patient on convalescent leave or discharged 
patient. No patient or inmate shall be discharged or placed on convales- 
cent leave from the Montana state hospital without suitable clothing 
adapted to the season in which he is discharged. 

History: En. Sec. 7, Ch. 145, L. 1941; words “placed on convalescent leave’ for 
amd, Sec. 6, Ch. 152, L. 1957. the word “paroled.” 

Amendment 

The 1957 amendment substituted the 


CHAPTER 7—STATE HOSPITAL FOR INEBRIATES 


Section 38-707. Charges for maintenance and treatment of patient. 
38-708. Financial condition of patient—liability of relatives. 

38-707. (1451) Charges for maintenance and treatment of patient. The 
cost for care and maintenance of all persons committed to the Montana 
state hospital for inebriates shall not exceed the following amounts: Three 
dollars ($3.00) per day for the first ninety (90) days from and after the 
date of the first admission, and thereafter not to exceed the sum of two 
dollars ($2.00) per day. Should the person admitted, or the persons legally 
liable for his support, be found to be financially unable to pay for the cost 
of care and maintenance the same shall be a proper charge against the 
county from which the patient is admitted. 

History: En. Sec. 8, Ch. 139, L. 1911; Amendment 
re-en. Sec. 1451, R. C. M. 1921; amd. Sec. The 1955 amendment completely re- 


1, Ch. 130, L. 1955. wrote this section. For sectiom prior to 
amendment see parent volume, 
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38-708. (1452) Financial condition of patient—liability of relatives. (1) 
Whenever an examination or hearing for committal to the state hospital 
for inebriates is had and the person is adjudged and ordered to be confined 
_in the state hospital for inebriates, it shall be the duty of the judge, the 
clerk of the district court and the county board of public welfare to deter- 
mine the financial condition of the person admitted and the persons legally 
liable for his support, and to make an order relative to the payment of 
the charges for the cost of care and maintenance in accordance with the 
provisions of section 38-214. 


History: En. Sec. 9, Ch. 139, L. 1911; Repealing Clause 
re-en. Sec. 1452, R. C. M. 1921; amd. Sec. Section 3 of Ch. 130, Laws 1955 re- 
2, Ch. 130, L. 1955. pealed all acts and parts of acts in con- 


Amendment flict therewith. 


The 1955 amendment completely re- 
wrote this section. For section prior to 
amendment see parent volume. 


CHAPTER 8—MONTANA STATE TRAINING SCHOOL AND HOSPITAL 


Section 38-801. Montana state training school and hospital established. 

38-809. Duty of board as to approved applications—board required to de- 
termine amount paid by person admitted or parents. 

38-809.1. Investigation of financial conditions of persons liable for support and 
maintenance of person presently in school—change in order for 
payment. 

38-812. Citation to persons liable to testify as to financial condition—order 
for support. 


38-801. Montana state training school and hospital established. That 
the institution heretofore established at Boulder, in Jefferson county, state 
of Montana, as a training school and hospital for the education, training 
and detention of subnormal minors and adults and epileptics, shall be 
known and designated as the “Montana state training school and hospital,” 
and shall be under the general direction, supervision and control of the 
state board of education, with a local executive board appointed in the 
manner, and having the powers and duties granted to and imposed upon 
such local executive board by the provisions of sections 75-302 to 75-309. 

History: En. Sec. 1, Ch. 183, L. 1943; ing school’ wherever they appear in this 
amd. Sec. 1, Ch. 37, L. 1959. section. 


Amendment Repealing Clause 


The 1959 amendment added the words Section 2 of Ch. 37, Laws 1959 re- 
“and hospital” following the words “train- pealed all acts and parts of acts in con- 
flict therewith. 


38-809. Duty of board as to approved applications—board required to 
determine amount paid by person admitted or parents. (1) When an 
application has been filed with a county board of public welfare, and the 
reports of the member of the staff investigating such application, and the 
report of the county physician of his examination of the person named 
therein, have been filed with such board, if such board finds and deter- 
mines that he is a proper person to be placed in such training school and © 
hospital, such board shall ascertain from the superintendent thereof if 
there is room for his accommodation in such school, and if there is, the 
board may then make an order approving such application, and authoriz- 
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ing the transportation to and the placing of such person in such school, 
and if it appears to such board that the person named in said application 
has means, money or property out of which the cost of his transportation, 
care, maintenance, clothing and other necessary personal expenses in such 
school, or some part thereof could be paid, or that he has parents, or other 
relatives legally liable for his support and maintenance who are financially 
able to pay for such transportation, care, maintenance, clothing and other 
necessary personal expenses while in such school, or a part thereof, the 
board shall make an order requiring the person or persons having posses- 
sion of any of said moneys, means or property, or such parents or other 
relatives, to appear before such board, at a time and place fixed in said 
order, to testify before such board regarding any such money, means or 
property of such person or the financial ability of such parents or other 
relatives to pay for such transportation, care, maintenance, clothing and 
other necessary expenses. 


(2) Azter nearing such evidence and examining the report of the in- 
vestigator filed with such board, the board shall fix and determine the 
amount, if any, to be paid for such transportation, maintenance, care, 
clothing and other necessary expenses while in such school out of any 
money, means or property of such person, or by his parents or other rela- 
tives who are legally liable for his support and maintenance; provided, 
however, that the amount payable per day, under such order, shall not 
exceed the average per capita operating cost per day for such school as 
certified by the superintendent; provided further that the amount so cer- 
tified by the superintendeit shall be the amount fixed by such order, unless 
the board shall affirmatively determine after investigation that a lesser 
amount should be payable. 


(3) The board shall have the power at any time, at the request of any 
person concerned or of its own motion, to review and change any order 
for support so made, and may, if necessary, require a further hearing and 
investigation as provided for in subparagraph (1) of this section. 


(4) If any person liable to make any payments provided for by this 
section shall fail or refuse to make such payments; the said payments shall 
be collectible by a civil suit brought in the name of the state of Montana. 
The county attorney of the county in which the order was made, or in 
which such person resides, is hereby authorized and required to demand 
payment of such person and institute a suit, if necessary, to recover such 
payments. 


History: En. Sec. 9, Ch. 183, L. 1943; which placed a maximum of $2.00 a day 
amd. Sec. 1, Ch. 186, L. 1953; amd. Sec. contribution and deleted a provision in 


1, Ch. 73, L. 1959. that subdivision which required the 
county clerk to make certified copies of 
Amendment the application and order and give it to 


The 1959 amendment in subd. (1) in- the officer transporting the person to the 
serted the words ‘and hospital” after the school, and added subdivisions (3) and 
words “in such training school’; substi- (4). 
tuted the proviso in subd. (2) for one 


38-809.1. Investigation of financial conditions of persons liable for sup- 
port and maintenance of person presently in school—change in order for 
payment. As soon as possible after the effective date of this act the 
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superintendent of the Montana state training school and hospital shall 
certify to the boards of county commissioners of the various counties of 
the state of Montana the names of all persons who have been committed 
from their respective counties, and of all persons residing within such 
counties who are responsible for payments for care and maintenance of 
any person committed to the school. It shall be the duty of each such 
board of county commissioners to require a new investigation of the 
financial condition and resources of each such person liable for payments 
and, if such board shall determine that the payments made by such person 
should be charged in accordance with the standard provided in section 
38-809, Revised Codes of Montana, 1947, as amended, a new order requir- 
ing such changed payments shall be entered by such board. 


History: En. 38-809.1 by Sec. 2, Ch. 73, Compiler’s Note 


L. 1959. The effective date of this act is March 
2, 1959. 
38-812. Citation to persons liable to testify as to financial condition— 


order for support. If it appears to the court on such hearing that the 
person named in such application has money, means or property out of 
which the cost of transportation and care, maintenance, clothing and other 
necessary personal expenses of such person in such school, or some part 
thereof could be paid, or has parents or other relatives legally liable for 
his support and maintenance and financially able to pay the same, or a 
part thereof, a citation may be issued by the court to the person or persons 
having possession of such moneys, means or property, or any part thereof, 
and to said parents or other relatives, requiring them to appear and testify 
concerning such property, or their financial ability to pay for such trans- 
portation, care, maintenance, clothing and other expenses at such school, 
and on such hearing the court may make such order or orders as may be 
deemed proper for the payment thereof, or some part thereof, out of the 
moneys, means or property of such person or by such parents or other rela- 
tives, which order or orders shall be filed in the office of the clerk of the 
court, and such clerk shall make a certified copy thereof and deliver the 
same to the county board of public welfare; provided, however, that the 
amount payable per day under such order shall not exceed the average per 
capita operating cost per day for such school as certified by the superin- 
tendent; provided further that the amount so certified by the superin- 
tendent shall be the amount fixed by such order, unless the court shall 
affirmatively determine after investigation that a lesser amount should be 
payable. 

History: En. Sec. 12, Ch. 183, L. 1943; 


amd. Sec. 2, Ch. 186, L. 1953; amd. Sec. 
6Chs 73-1. 1959. 


Repealing Clause 

Section 5 of Ch. 73, Laws 1959 repealed 
all acts and parts of acts in conflict there- 
with. 
Amendment 


The 1959 amendment substituted the Effective Date 


present proviso in this section for one 
which placed a maximum of $2.00 a day 
for the contribution. 


Section 4 of Ch. 73, Laws 1959 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 2, 1959, 
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CHAPTER 11—HOME FOR SENILE MEN AND WOMEN 


Section 38-1106. Care and custody of patient—cost of maintenance. 
38-1108. Transfer of patients from state hospital to home. 


38-1102 to 38-1105. Repealed. 


Repeal 


These sections (Secs. 7 to 10, Ch. 206, 
L. 1949), relating to procedure for admit- 
tance and commitment to the Montana 


38-1106. 


Care and custody of patient—cost of maintenance. 


home for senile men and women, were 
repealed by Sec. 1, Ch. 230, Laws 1959, 
effective March 11, 1959. 


Upon 


delivery of any person to the home, the patient shall be under the care, 
custody and control of the superintendent until discharged by the superin- 
tendent or by a court of competent jurisdiction. 

The provision of the law applicable to the costs of the care and main- 
tenance of persons otherwise committed and confined in the state hospital 
at Warm Springs shall be applicable likewise to the costs of the care and 


maintenance of senile persons. 
History: En. Sec. 11, Ch. 206, L. 1949; 
amd. Sec. 2, Ch. 230, L. 1959. 
Amendment 


The 1959 amendment deleted the words 
“the superintendent thereof shall retain 


the duplicate warrant and endorse his re- 
ceipt upon the original which shall be filed 
in the court of commitment. Upon such” 
which appeared after the words “delivery 
of any person to the home.” 


38-1107. Repealed. 
Repeal came violently insane, was repealed by 
This section (Sec. 12, Ch. 206, L. 1949), Sec. 1, Ch. 230, Laws 1959, effective 
relating to the commitment to the state March 11, 1959, 
hospital of inmates of the home who be- 
38-1108. ‘Transfer of patients from state hospital to home. ‘The super- 


intendent of the hospital at Warm Springs, Montana, is authorized to have 
examinations of the patients at that institution made by competent doctors 
for the purpose of ascertaining whether some patients there should be 
transferred to the home, and if as a result of such examinations any per- 
sons are found to be senile, the state board of examiners of the state of 
Montana is authorized to order their transfer from the state hospital at 
Warm Springs, Montana, to the home. 


History: En. Sec. 13, Ch. 206, L. 1949; 
amd. Sec. 3, Ch. 230, L. 1959. 


Amendment 

The 1959 amendment deleted the words 
“now in confinement” which appeared 
after the words “whether some patients.” 


Repealing Clause 


Section 4 of Ch. 230, Laws 1959 res 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 
Section ‘5 of Ch. 230, Laws 1959 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 11, 1959, 
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Chapter 286, Laws 1959, enacted a new Montana Insurance 
Code, effective January 1, 1961. This Code is compiled as sec- 
tions 40-2601 to 40-5859 in a separately bound booklet. Section 
673 of Ch. 286, Laws 1959, repealed all of previous Title 40 
except sections 40-1334 to 40-1336, 40-1703, 40-1723 to 40-1725, 
and 40-1727. However, the repeal does not become effective 
until January 1, 1961, so material pertaining to the repealed 
sections is contained herein. 


For the statutory law on insurance prior to January 1, 1961, 
see parent volume and this pocket supplement. 


For the statutory law on insurance on and after January 1, 
1961, see the separately bound booklet entitled “Montana In- 
surance Code.” 


TITLE 40—INSURANCE AND INSURANCE COMPANIES 


Chapter 12. State insurance commission, 40-1204. 
13. Insurance companies—license and general regulations, 40-1302, 40-1334 
to 40-1336. 
24. Insurance rate regulation—rating bureaus, 40-2413. 


CHAPTER 2—PARTIES—INSURABLE INTEREST 
40-214. (8078) Transfer after loss. 


Fire Insurance though contract of sale is cancelled by 


When buyer obtains fire insurance for the seller after fire. American Equitable 
the benefit of the seller, seller’s right to Assurance Co. v. Newman, 132 M 63, 313 


the proceeds passes to the assignee al- P 2d 1023, 1027. 
CHAPTER 10—LIFE, HEALTH AND ACCIDENT INSURANCE 


40-1002. (8159) Insurable interest. 


References 


Cited or applied in Feely v. Lacey, 133 
M 283, 322 P 2d 1104, 1107. 


CHAPTER 11—INSURANCE AND SURETY COMPANIES’ 
REGULATION BY COMMISSIONER OF INSURANCE 


40-1109. (170) Abstracting life insurance policies—license and fee. 


Application of Section not from its failure to have a_ license. 
This section was inapplicable to life in- Professional & Business Men’s Life Ins. 
surance company seeking damages against o. v. Bankers Life Co., 163 F Supp 274, 


defendant where plaintiff’s injury resulted 276, 291. 
from the conduct of the defendant, and 
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40-1201 INSURANCE 


CHAPTER 12—STATE INSURANCE COMMISSION 


Section 40-1204. Agreement by insurer waiving right to raise defense of sovereign 
immunity. 


40-1201 to 40-1203. 
' Repeal 
These sections (Secs. 1 to 3, Ch. 103, 


L. 1939, as amended by Sec. 1, Ch. 179, ie 
1955), relating to a state insurance com- 


Repealed. 


mission whose duty related to insurance 
on state owned property, were repealed 
by Sec. 1, Ch. 163, Laws 1959, effective 
March 7, 1959. 


40-1204. Agreement by insurer waiving right to raise defense of sov- 
ereign immunity. All contracts or policies of casualty insurance covering 
state-owned properties or state risks must contain therein as a part 
thereof, an agreement on the part of the insurer waiving all right to 
raise the defense of sovereign immunity and no money shall be paid out 
of the state treasury to any person, firm or corporation, as a consideration 
or premium on any policy or contract of casualty insurance unless said 
policy or contract of casualty insurance contains said agreement. 

' History: En. Sec. 1, Ch. 74, L. 1955. 


Title of Act 


all acts and parts of acts in conflict there- 
with. 


An act providing that all contracts or 


policies* of casualty insurance covering ~ 


state-owned properties or state risks must 


Construction of Section 
This section is limited to state-owned 
property and provides for a specific policy 


provision waiving the right to raise the 
defense of sovereign immunity. Holland 
v. Western Airlines, Inc., 154 F Supp 457, 
461. 


contain therein an agreement on the part 
of the insurer waiving all right to raise 
the defense of sovereign immunity. 


Repealing Clause 
Section 2 of Ch. 74, Laws 1955 repealed 


CHAPTER 13—INSURANCE COMPANIES—LICENSE AND 
GENERAL REGULATIONS 


Section 40-1302. License fee. 


40-1334. Retaliation against foreign insurers—taxes, fees, penalties and de- 
posits. 
40-1335. Taxes to which retaliation not applied—deductions for property tax. 
40-1336. Domicile of alien insurer. 
40-1302. (6112) License fee. All insurance corporations, associations, 


and societies including all authorized and formerly authorized insurance 
corporations, associations and societies, before commencing to do business 
in the state of Montana, shall be required to secure a license, authorizing 
them to transact business of insurance corporations, associations, or so- 
cieties, and shall annually pay to the state auditor, for such license, the 
following fees: 


For a license to collect in any one year premiums amounting to five 
thousand dollars or less, one hundred and twenty-five dollars. 


For a license to collect in any one year premiums over the sum of 
five thousand dollars, the sum of twenty dollars for each and every 
one thousand dollars to be so collected; provided that for each of the 
calendar years of 1957, 1958, 1959 and 1960 the license fee shall be the sum 
of twenty-two dollars and fifty cents for each and every one thousand 
dollars to be collected; provided, further that, where any insurance 
corporation, association, or society has fifty per cent of its capital stock 
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INSURANCE COMPANIES 40-1334 
invested in Montana securities, such insurance corporation, association, 
or society shall be allowed to deduct whatever tax it may have already 
paid from the amount due for such license fee or tax, as herein provided. 

With respect to authorized insurers, the annual premium tax provided 
by this section shall when paid be payment in full and in lieu of all other 
demands for any and all state, county, city, district, municipal, and school 
taxes, licenses, fees and excises of whatever kind or character, excepting 
only the fees prescribed by this title, taxes on real and tangible personal 
property located in this state and taxes payable under section 82-1231, 
Revised Codes of Montana, 1947, and demands for state, county, city, 
district, municipal, and school taxes, licenses, fees and excises made 
because of operations prior to January 1, 1957. 


History: En. Sec. 2, p. 77, L. 1897; 
re-en. Sec. 4017, Rev. C. 1907; amd. Sec. 1, 


Repealing Clauses 
Section 2 of Ch. 224, Laws 1957 read 


Ch. 63, L. 1915; re-en. Sec. 6112, R. C. M. 
1921; amd. Sec. 1, Ch. 224, L. 1957; amd. 
Sec. 1, Ch. 42, L. 1959. 


Amendments 


The 1957 amendment inserted the word 
“annually” near the end of the first para- 
graph; in the third paragraph added the 
first proviso clause, inserted the word 
“further” to the second proviso clause and 
added all of the last paragraph. 

The 1959 amendment added the phrase 
‘including all authorized and formerly 
authorized insurance corporations, asso- 
ciations and societies,” following the word 
“societies” near the beginning of the first 
paragraph and added the phrase ‘1959 
and 1960” to the first proviso in the third 
paragraph. 


40-1308. 
‘Unauthorized Competition 
Life insurance agent was not the proper 
party to bring action against state auditor 


to have license granted by him to a for- 
eign corporation declared void. Waite v. 


“That all acts or parts of acts in conflict 
herewith except other sections of Title 40, 
Revised Codes of Montana, 1947, be, and 
the same hereby are, repealed.” 

Section 2 of Ch. 42, Laws 1959 read 
“That all acts or parts of acts in conflict 
herewith except other sections of Title 40, 
Revised Codes of Montana, 1947, be, and 
the same hereby are repealed.” 


Effective Dates 


Section 3 of Ch. 224, Laws 1957 read 
“The provisions of this act shall apply to 
taxable years beginning after December 
ie 956." 

Section 3 of Ch. 42, Laws 1959 read 
“The provisions of this act shall apply to 
byabls years beginning after December 
31, 1956.” 


(6118) Obtaining of licenses to transact insurance business, etc. 


Holmes, 133 M 512, 327 P 2d 399, 407. 


This section does not protect insurance 
agents from unauthorized competition. 
Waite v. Holmes, 133 M 512,. 327 P 2d 
399, 406. 


40-1334. Retaliation against foreign insurers—taxes, fees, penalties and 


deposits. When by or pursuant to the laws of any other state or foreign 
country any taxes, licenses and other fees, in the aggregate, and any fines, 
penalties, deposit requirements or other material obligations, prohibitions 
or restrictions are or would be imposed upon Montana insurers, or upon 
the agents or representatives of such insurers, which are in excess of such 
taxes, licenses and other fees, in the aggregate, or which are in excess of 
the fines, penalties, deposit requirements or other obligations, prohibitions, 
or restrictions directly imposed upon similar insurers, or upon the agents 
or, representatives of such insurers, of such other state or country under 
the statutes of this state, so long as such laws of such other state or 
country continue in force or are so applied, the same taxes, licenses and 
other fees, in the aggregate, or fines, penalties or deposit requirements or 
other material obligations, prohibitions, or restrictions of whatever kind 
shall be imposed by the commissioner upon the insurers, or upon the 
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40-1335 INSURANCE 

agents or representatives of such insurers, of such other state or country 
doing business or seeking to do business in Montana. Any tax, license or 
other fee or other obligation imposed by any city, county, or other political 
subdivision or agency of such other state or country on Montana insurers 
or their agents or representatives shall be deemed to be imposed by such 


state or country within the meaning of this section. 


History: En. Sec. 1, Ch. 43, L. 1959. 


Title of Act 


An act to provide for retaliation against 
the insurers of any other state or foreign 
country on account of taxes, licenses and 
other fees, fines, penalties, deposit require- 
ments or other material obligations which 
are or would be imposed upon Montana 
insurers, their agents or representatives, 
which are in excess of such taxes, licenses 
and other fees, fines, penalties, deposit 
requirements or other obligations imposed 
upon similar insurers or agents or repre- 
sentatives of such insurers of such other 
state or country under the statutes of 
this state; providing for the inclusion of 


taxes, licenses or other fees imposed by 
any city, county or other political sub- 
division or agency of such other state or 
country to be within the purview of this 
act; providing for the exclusion from the 
operation of this act personal income 
taxes, ad valorem taxes on real or per- 
sonal property, special purpose obligations 
or assessments imposed by another state 
in connection with particular kinds of 
insurance other than property insurance; 
defining domicile of an alien insurer for 
the purpose of this act, other than in- 
surers formed under the laws of Canada; 
providing for an effective date for this 
act; and_ specifically repealing section 
40-1428, Revised Codes of Montana, 1947. 


40-1335. Taxes to which retaliation not applied—deductions for prop- 
erty tax. This section shall not apply as to personal income taxes, nor as 
to ad valorem taxes on real or personal property nor as to special purpose 
obligations or assessments imposed by another state in connection with 
particular kinds of insurance other than property insurance; except that 
deductions, from premium taxes or other taxes otherwise payable, allowed 
on account of real estate or personal property taxes paid shall be taken 
into consideration by the commissioner in determining the propriety and 
extent of retaliatory action under this section. 

History: En. Sec. 2, Ch. 43, L. 1959. 


Compiler’s Note 
The phrase “this section” as used at 


the beginning and end of the above sec- 
tion apparently was intended to mean 
“this act” (40-1334 to 40-1336). 


40-1336. Domicile of alien insurer. For the purposes of this section 
the domicile of an alien insurer, other than insurers formed under the laws 
of Canada, shall be that state designated by the insurer in writing filed 
with the commissioner at time of admission to this state or within six (6) 
months after the effective date of this act, whichever date is the later, and 
may be any one of the following states: 

(1) That in which the insurer was first authorized to transact insur- 
ance; 

(2) That in which is located the insurer’s principal place of business 
in the United States; 

(3) That in which is held the larger deposit of trusteed assets of the 
insurer for the protection of its policyholders and creditors in the United 
States. 

If the insurer makes no such designation its domicile shall be deemed 
to be that state in which is located its principal place of business in the 
United States. 
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RATING BUREAUS 


History: En. Sec. 3, Ch. 43, L. 1959. 


Compiler’s Note 

The phrase “this section” near the be- 
ginning of the above section was appar- 
ently intended to mean “this act” (40-1334 
to 40-1336). 


Repealing Clause 


Section 4 of Ch. 43, Laws 1959 read 
“Section 40-1428, Revised Codes of Mon- 


40-2413 


tana, 1947, is hereby specifically repealed, 
together with all other acts and parts of 
acts in conflict herewith.” 


Effective Date 
‘Section 5 of Ch. 43, Laws 1959 read 
“This act shall be in full force and effect 


as to all taxable years commencing after 
December 31, 1958.” 


CHAPTER 14—INSURANCE COMPANIES OTHER THAN LIFE 


40-1428. 


Repeal 
This section (Sec. 677, Civ. C. 1895), 
relating to reciprocity deposits of securi- 


(6155) Repealed. 


ties for foreign companies, was repealed 
by Sec. 4, Ch. 43, Laws 1959. 


CHAPTER 19—LIFE INSURANCE COMPANIES 


40-1939. 


Business Advertising 

Newspaper ad to buyers of life insur- 
ance warning them about representations 
by certain agents and requesting that they 
report proposals to insurance commis- 


40-1940. 


Business Advertising 


Newspaper ad to buyers of life insur- 
ance warning them about representations 
by certain agents and requesting that they 
report proposals offered to insurance com- 
missioner for his opinion was libelous per 
se. Professional & Business Men’s Life 
Ins. Co. v. Bankers Life Co., 163 F Supp 
274, 276, 289. 


Construction of Statute 

This statute (40-1940, 40-1941) was 
designed for the protection of insurance 
companies as well as for the protection of 
the public. It prohibits interference with 
contracts of insurance which interference 
has for its purpose the substitution of a 


40-1941. 


References 
Cited in Professional & Business Men’s 


(6290.1) Misrepresentations concerning insurance prohibited. 


sioner for his opinion was libelous per se. 

Professional & Business Men’s Life Ins. 

x v. Bankers Life Co., 163 F Supp 274 
9. 


’ 


(6290.2) Inducing owner to forfeit, surrender policy, etc. 


new policy for the one interfered with. 
Both parties to the contract are protected 
by the statute. Professional & Business 
Men’s Life Ins. Co. v. Bankers Life Co., 
163 F Supp 274, 276, 290, 291. 


Publication of Libel 


Where complaint of private corpora- 
tion, doing a life insurance business, al- 
leged that ad in newspaper was published 
concerning it and its policy and that the 
representations were misrepresentations, 
it was entitled to an opportunity to prove 
its charges. Professional & Business 
Men’s Life Ins. Co. v. Bankers Life Co., 
163 F Supp 274, 276, 290, 291. 


(6290.3) Penalty for violations. 


Life Ins. Co. v. Bankers Life Co., 163 
F Supp 274, 276, 291. 


CHAPTER 24—-INSURANCE RATE REGULATION—RATING BUREAUS 


Section 40-2413. Prohibiting regulation of dividends—regulating deviations. 


40-2413. Prohibiting regulation of dividends—regulating deviations. 
Nothing in this act shall be construed to prohibit or regulate the payment 
of dividends, savings, or unabsorbed premium deposits allowed or returned 
by insurers to their policyholders, members or subscribers. 
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40-2413 INSURANCE 

(a) In connection with regulating deviations, every member of. or 
subscriber to a rating organization shall adhere to the filings made on its 
behalf of such organization except that: 


1. In the case of casualty insurance to which this act applies any such 
insurer may make written application to the commissioner for permission 
to fle a uniform percentage decrease or increase to be applied to the pre- 
miums produced by the rating system so filed for a kind of insurance, or 
for a class of insurance which is found by the commissioner to be a 
proper rating unit for the application of such uniform percentage decrease 
or increase, or for a subdivision of a kind of insurance (1) comprised of 
a group of manual classifications which is treated as a separate unit 
for rate making purposes, or (2) or for which separate expense provisions 
are included in the filings of the rating organization. Such application 
shall specify the basis for the modification and shall be accompanied by 
the date upon which the applicant relies. A copy of the application and 
data shall be sent simultaneously to such rating organization; and 

2. In the case of fire, marine, and inland marine insurance to which 
this act applies any insurer may make written application to the commis- 
sioner for permission to file a deviation from the class rates, schedules, 
rating plans or rules respecting any kind of insurance, or class of risk 
within a kind of insurance or combination thereof. Such application shall 
specify the basis for the deviation and a copy thereof shall be sent simul- 
taneously to such rating organization. 


(b) The commissioner shall set a time and place for a hearing on such 
application at which the insurer and such rating organization may be heard 
and shall give them not less than ten (10) days’ written notice thereof. 
In the event the commissioner is advised by the rating organization that it 
does not desire a hearing he may, upon the consent of the applicant, waive 
such hearing. In considering the application for permission to file such 
deviation in the case of fire, marine and inland marine insurance, the com- 
missioner shall give consideration to the available statistics and the princi- 
ples for rate making as provided in section 40-2406 of this chapter. The 
commissioner shall issue an order permitting the modification for such 
insurer to be filed if he finds it to be justified and it shall thereupon become 
effective. He shall issue an order denying such application if he finds that 
the modification is not justified or that the resulting premiums would be 
excessive, inadequate or unfairly discriminatory. Each deviation permitted 
to be filed shall be effective for a period of one (1) year from the date of 
such permission unless terminated sooner with the approval of the com- 
missioner. 


History: En. Sec. 13, Ch. 255, L. 1947; 
amd. Sec. 1, Ch. 108, L. 1955. 


Amendment 


The 1955 amendment substituted the 
present subd. (a) (2) for one which read: 
“2. In the case of fire, marine, and inland 
marine insurance to which this act applies 
any insurer may deviate from the bureau 
rate by notifying the commissioner in 
writing ten (10) days before the deviation 
is to become effective. Should the com- 


missioner find such rate unfair, discrim- 
inatory, or of such a nature as to affect 
the solvency of the insurer, he shall order 
a hearing. The commissioner shall set a 
time and place for a hearing at which all 
interested parties may be heard and shall 
give the insurer not less than ten (10) 
days’ written notice thereof. The com- 
missioner after the hearing shall make an 
order either approving or disapproving 
the rate and any interested party may 
appeal from the ruling of the commis- 
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RATING BUREAUS 


sioner to the court as in this act pro- 
vided and during the pendency of the ap- 
peal the commissioner’s order shall be 
held in abeyance. If any insurer grants a 
lower rate on any class of property than 
that fixed by the bureau of which it is 
a member or subscriber, this rate shall 
not be increased by the insurer until one 
(1) year has elapsed without first secur- 
ing the approval of the commissioner. A 
declaration filed with the commissioner of 
insurance by any insurer of its intention 
to write insurance at a uniform variation 
of a certain per cent from the bureau rate 
shall be sufficient compliance with this 


40-2413 


act” and in subd. (b) inserted the words 
“on such application” between the words 
“hearing” and “at” and added the third 
and last sentences. 


Repealing Clause 

Section 2 of Ch. 108, Laws 1955 re- 
pealed all acts and parts of acts in. con- 
flict therewith. 


Effective Date 
Section 3 of Ch. 108, Laws 1955 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 2, 1955. 


CHAPTERS 26 TO 53—MONTANA INSURANCE CODE 


COMPILER’S NOTE.—This Code, enacted by Chapter 286, Laws 
1959, effective January 1, 1961, is compiled in the separately bound 
booklet entitled “Montana Insurance Code.’ See note at top of p. 145 


herein. 
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TITLE 41—LABOR 


Obligations of employers, 41-117. 

Preference of Montana labor in public works contracts, 41-701. 

8. Vocational rehabilitation and education, 41-801, 41-805, 41-806. 

10. A soap of street car employees, Repealed—Section 1, Chapter 12, Laws 
of 1957. 

11. Hours of labor in various employments, 41-1121. 

12. Apprenticeship council and contracts, 41-1201, 41-1202. 

16. Department of labor and industry, 41-1603. 

18. Labor union regulation, 41-1801 to 41-1805. 


Chapter 1. 
The 


CHAPTER 1—OBLIGATIONS OF EMPLOYERS 


Section 41-117. Itemized statement of deductions from salary or wage—employer to 
furnish. ‘ 

41-117. Itemized statement of deductions from salary or wage—em- 
ployer to furnish. All employers in this state when making payment to 
employees for salaries or wages shall, upon making such payment, give to 
the employee an itemized statement setting forth moneys deducted be- . 
cause of state and federal income taxes, social security or any other 
deductions together with the amount of each deduction. 

Where no deduction is made in such payment of wages or salaries 
the employer shall give to the employee a statement that the payment does 
not include any such deductions. 


History: En. Sec. 1, Ch. 159, L. 1957. 


Title of Act 


An act to provide for the employer to 
give to the employee an itemized state- 
ment including the amounts of any deduc- 
tions made by the employer for state and 
federal income taxes, social security or any 
other deductions; providing further that if 
no deductions are withheld by the employ- 


er that the employer give to the employ- 
ee at the time he makes payment for 
salaries or wages a statement stating that 
no deductions have been made; and con- 
taining a repealing clause. 


Repealing Clause 


Section 2 of Ch. 159, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


CHAPTER 7—PREFERENCE OF MONTANA LABOR IN 
PUBLIC WORKS CONTRACTS 


Section 41-701. Preference of Montana labor in public works—wage scale—not to 


conflict with federal statutes. 

41-701. (3043.1) Preference of Montana labor in public works—wage 
scale—not to conflict with federal statutes. In all contracts hereafter let 
for state, county, municipal and school construction, repair and mainte- 
nance work under any of the laws of this state there shall be inserted 
in each of said contracts a provision by which the contractor must give 
preference to the employment of bona fide Montana residents in the per- 
formance of said work, and that the said contractor must further pay the 
standard prevailing rate of wages in effect as paid in the county in which 
the work is being performed. “Standard prevailing rate of wages,” as set 
forth herein, means those wages which are paid in the county by other 
contractors for the same type of work performed in such county under 
this act. No contract shall be let to any person, firm, association or cor- 
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VOCATIONAL REHABILITATION 41-805 


poration refusing to execute an agreement with the above-mentioned provi- 
sions in it; provided that, in contracts involving the expenditure of federal 
aid funds this act shall not be enforced in such a manner as to conflict 
_with or be contrary to the federal statutes prescribing a labor preference 
to honorably discharged soldiers, sailors and marines, and prohibiting 
as unlawful any other preference or discrimination among citizens of the 
United States. 


History: En. Sec. 1, Ch. 102, L. 1931; Repealing Clause 
amd. Sec. 1, Ch. 32, L. 1955. Section 2 of Ch. 32, Laws 1955 repealed 
all acts and parts of acts in conflict there- 
Amendment with. 


The 1955 amendment in the first sen- ; 
tence deleted the words “seat of the Effective Date 
county” which appeared after the words Section }3 ‘of 1Ghee32aiLaws +1955. pro- 
“paid in the county”; substituted a period vided the act should be in effect from and 
for the word “and” which appeared after after its passage and approval. Approved 
the word “performed” and added a new’ February 23, 1955. 
sehtence beginning with the words 


“Standard prevailing rate of wages,’ 
oe 


CHAPTER 8—VOCATIONAL REHABILITATION AND EDUCATION 


Section 41-801. Definitions. 
41-805. Cooperation with federal government. 
41-806. Receipt and disbursement of rehabilitation funds. 
41-801. Definitions. As used in this act: 
(a) to (e). * * * [Subdivisions (a) to (e), same as parent volume.] 
(f) “Vocational rehabilitation” and “vocational rehabilitation serv- 
ices’ mean any services, provided directly or through public or private 
instrumentalities, found by the director to be necessary to compensate a 
disabled individual for his employment handicap, and to enable him in so 
far as possible to engage in a remunerative occupation including, but not 
limited to, medical and vocational diagnosis, vocational guidance, counsel- 
ing and placement, rehabilitation training, physical restoration, transporta- 
tion, occupational licenses, customary occupational tools and equipment, 
maintenance, and training books and materials; 


(g) to (1). * * * [Subdivisions (g) to (1), same as parent volume. |] 


History: En. Sec. 1, Ch. 74, L. 1947; Amendment 
amd. Sec. 1, Ch. 218, L. 1959. The 1959 amendment inserted the words 
“in so far as possible’ in subd. (f). 


41-805. Cooperation with federal government. The state board, 
through the bureau, shall cooperate, pursuant to agreements, with the 
federal government in carrying out the purposes of any federal statutes 
pertaining to rehabilitation and is authorized to adopt such methods of 
administration as are found by the federal government to be necessary 
for the proper and efficient operation of such agreements or plans for 
rehabilitation and to comply with such conditions as may be necessary to 
secure the full benefits of such federal statutes. 

History: En. Sec. 5, Ch. 74, L. 1947; Amendment 
amd. Sec. 2, Ch. 218, L. 1959. The 1959 amendment deleted the word 


“vocational” in two places where it pre- 
ceded “rehabilitation.” 
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41-806 LABOR 


41-806. Receipt and disbursement of rehabilitation funds. The state 
treasurer is hereby designated as the custodian of all funds received from 
the federal government for the purpose of carrying out any federal statutes 
pertaining to rehabilitation. The state treasurer shall make disbursements 
from such funds and from all state funds available for rehabilitation pur- 
poses upon certification in the manner provided in section 41-803 (e). 


History: En. Sec. 6, Ch. 74, L. 1947;  pealed all acts and parts of acts in con- 
amd. Sec. 3, Ch. 218, L. 1959. flict therewith. 


Amendment Effective Date 


The 1959 amendment deleted the word Section 5 of Ch. 218, Laws 1959 pro- 
“vocational” in two places where it pre- vided the act should be in effect from 
ceded the word “rehabilitation.” and after its passage and approval. Ap- 


d March 11, 1959. 
Repealing Clause prove arc 


Section 4 of Ch. 218, Laws 1959 re- 


CHAPTER 10—PROTECTION OF STREET CAR EMPLOYEES 
(Repealed—Section 1, Chapter 12, Laws of 1957) 


41-1001 to 41-1007. (3061 to 3067) Repealed. 


Repeal Ch, 51, L. 1921), relating to protection of 
These sections (Secs. 1, 3, 4, Ch. 78, L. street car employees, were repealed by 
1907; amd. Secs, 1, 2, Ch. 44, L. 1913; amd. Sec. 1, Ch. 12, Laws 1957. 
pepe. 64, 2,-Gh. 80,15 ™1913" amd. Sec. 4 


CHAPTER 11—HOURS OF LABOR IN VARIOUS EMPLOYMENTS 


Section 41-1121. Hours of labor for state and municipal governments, mines, mills, 
smelters. 


41-1121. (3079) Hours of labor for state and municipal governments, 
mines, mills, smelters. A period of eight hours shall constitute a day’s 
work in all works and undertakings carried on or aided by any municipal, 
county, or state government, first class school districts, and on all con- 
tracts let by them, and for all janitors, except in court houses of sixth 
and seventh class counties, engineers, firemen, caretakers, custodians and 
laborers employed in or about any buildings, works, or grounds used or 
occupied for any purpose by any municipal, county, or state governments, 
school districts of first class, and in mills and smelters for the treatment of 
ores, and in underground mines, and in the washing, reducing and treat- 
ment of coal; except in cases of emergency when life or property are in 
imminent danger. Provided, that for fire-fighters in cities of the first and 
second class, a work week shall be a period of a maximum of forty hours 
during a five day week. | 


History: En. Sec. 1, Ch. om" 1905; Amendment 
amd. Sec. 1, Ch. 108, L. 1907; Sec. 1739, The 1987 d : 
RegiG. 1907s/amd. Sec.d;.Cly 30ssA017s \ce1tee sithes sc Wa ashes a 
re-en. Sec. 3079, R. C. M. 1921; amd. Sec. 
2, Ch. 116, L. 1929; amd. Sec. 1, Ch. on Repealing Clause 
L, 1943; amd. Sec. 1, Ch. 244, L. 1957. Cal. Section 2 of Ch. 244, Laws 1957 repealed 
Pol. C. Secs. 3244, 3245. all acts and parts of acts in conflict there- 

with. . 
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CHAPTER 12—APPRENTICESHIP COUNCIL AND CONTRACTS 


Section 41-1201. Apprenticeship council. 
41-1202. Duties of state apprenticeship council. 


41-1201. Apprenticeship council. (a) The commissioner of labor 
and industry shall appoint an apprenticeship council, composed of three 
(3) representatives each from employer and employee organizations re- 
spectively. The terms of office of the members of the apprenticeship 
council first appointed by the commissioner of labor and industry shall 
be as follows: One (1) representative each of employers and employees 
shall be appointed for one (1) year, two (2) years, and three (3) years 
respectively. On and after July 1, 1957, each member shall be appointed 
by the governor of the state of Montana for a term of three (3) years. 
Each member shall hold office until his successor is appointed and has 
qualified, and any vacancy shall be filled by appointment by the governor 
of the state of Montana for the unexpired portion of the term. The state 
official who has been designated by the state board for vocational educa- 
tion as being in charge of trade and industrial education and the state 
oficial who has immediate charge of the state public employment service 
shall be ex-officio members of said council without vote. 


(b) Subject to the approval of the federal committee on apprentice- 
ship, the apprenticeship council shall: (1) establish standards for ap- 
prenticeship agreements in conformity with the provisions of this act; 
(2) issue such rules and regulations as may be necessary to carry out 
the intent and purposes of this act; and (3) perform such other duties 
as are hereinafter imposed. Not less than once every two years the 
apprenticeship council shall make a report through the governor of the 
state of Montana of its activities and findings to the legislature which 
shall be made available to the public. 


(c) The council may accept from the federal government or any 
agency thereof or from any state agency, any funds made available to 
carry out purposes within the scope of the activities and purposes of the 
apprenticeship council and to use such funds as said council may direct, 
for the purposes for which said funds are made available. 


(d) A per diem of fifteen dollars ($15.00) plus actual and necessary 
expenses for meals and lodging, such expenses not to exceed that paid 
other state officials or employees, shall be paid each voting member of the 
state apprenticeship council, or their authorized representatives, while in 
official travel status and while attending official meetings for each whole 
or part of any calendar day. Such voting members, or their representatives, 
shall be reimbursed a mileage rate and the same is paid other state officials 
or state employees, for use of personally-owned vehicles to attend official 
meetings from any point in the state of Montana to the place of meeting 
in Montana and return. A maximum of three hundred dollars ($300.00) 
shall be the limitation for the combined per diem, expenses and mileage 
payments as provided for herein, for each voting member of said council, 
or their representatives, during the twelve (12) consecutive month period 
of any fiscal year from July first of one year to June thirtieth of the next 
following year. 
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History: En. Sec. 1, Ch. 149, L. 1941; 
amd. Sec. 1, Ch. 99, L. 1947; amd. Sec. 1, 
Ch. 183, L. 1957. 


Amendment 

The 1957 amendment in subd. (a) sub- 
stituted the words “On and after July 1, 
1957” for the word “Thereafter” which 


appear at the beginning of the third sen- 
tence; inserted the words “‘by the governor 
of the state of Montana” in the third and 
fourth sentences; in subd. (b) in the last 
sentence substituted “every two years” for 
“a year’ and “governor of the state of 
Montana” for “commissioner of labor and 
industry” and added subd. (d). - 


41-1202. Duties of state apprenticeship council. 
ship council by a majority vote, shall: 

(1) encourage and promote the making of apprenticeship agreements 
conforming to the standards established by or in accordance with this act; 

(2) register such apprenticeship agreements as are in the best interests 
of the apprenticeship and conform to the standards established by or in 
accordance with this act; 

(3) keep a record of apprenticeship agreements and upon performance 
thereof issue certificates of completion of apprenticeship ; 

(4) terminate or cancel any apprenticeship agreements in accordance 
with the provisions of such agreements; and who 

(5) may act to bring about the settlement of differences arising out of 
the apprenticeship agreement where such differences cannot be adjusted 
locally or in accordance with the established trade procedure. 

Related and supplemental instruction for apprentices, coordination of 
instruction with job experiences, and the selection and training of teachers 
and coordinators for such instruction shall be the responsibility of state 
and local boards responsible for vocational education. The voting mem- 
bers of the apprenticeship council are authorized to appoint such other 
personnel as may be necessary to aid the apprenticeship council in the 
execution of their functions under this act. 


The state apprentice- 


History: En. Sec. 2, Ch. 149, L. 1941; 
amd. Sec. 2, Ch. 183, L. 1957. 


Amendment 

The 1957 amendment substituted the 
words “voting members of the apprentice- 
ship council are” for the words ‘“commis- 
sioner of labor and industry is” in the last 


Repealing Clause 


Section 4 of Ch. 183, Laws 1957 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 


Section 3 of Ch. 183, Laws 1957 pro- 
vided the act should be in full force and 


sentence of this section. effect on July 1, 1957. 


CHAPTER 16—DEPARTMENT OF LABOR AND INDUSTRY 
Section 41-1603. 


41-1603. Commissioner of labor and industry—term—salary—oath— 
bond. The term of office of the commissioner of labor and industry ap- 
pointed at this time shall terminate on March 4, 1953; and, the term of 
office of the commissioner of labor and industry appointed thereafter shall 
be four (4) years and until his successor is appointed and qualified. The 
commissioner shall receive an annual salary of six thousand dollars 
($6,000.00) payable monthly. Before entering on the duties of his office, 
he must take and subscribe to the oath of office prescribed by section 1, 
Article XIX of the Montana Constitution and execute an official bond in 
the amount of one thousand dollars ($1,000.00). 
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Commissioner of labor and industry—term—salary—oath—bond. 


LABOR UNION REGULATION 


History: En. Sec. 3, Ch. 177, L. 1951; 
amd. Sec. 1, Ch. 27, L. 1957. 


Amendment 


The 1957 amendment raised the salary 
of the commissioner of labor and industry 


from $5,000 to $6,000. 


41-1805 


Effective Date 


Section 2 of Ch. 27, Laws 1957 provided 
the act should be in effect from and after 


its passage and approval. Approved Feb- 


ruary 21, 1957. 


CHAPTER 18—LABOR UNION REGULATION 


Section 41-1801 Intent of act. 


41-1802. Unfair labor practice. 
41-1803. “Immediate family” defined. 
41-1804. Beer and liquor establishment excepted from act. 
41-1805. Violation of act—penalty. 
41-1801. Intent of act. It is the intent of this act that a sole proprietor 


or a member of a partnership consisting of not more than two partners 
who own a retail or amusement establishment and the members of his 
immediate family shall have the right to do any work in his place of busi- 


ness without interference by any union or any member thereof. 


History: En. Sec. 1, Ch. 160, L. 1959. 


Title of Act 


An act providing that a sole proprietor 
or a member of a partnership consisting 
of not more than two partners who own 
a retail or amusement establishment and 


viding that any union or member thereof 
who interferes with or infringes on this 
right shall be guilty of an unfair labor 
practice; providing nothing in this act 
shall apply to an establishment that sells 
liquor or beer; providing for penalties; 
providing for a repealing clause. 


the members of his immediate family may 
do any work in his place of business; pro- 

41-1802. Unfair labor practice. Any union or member thereof who 
shall infringe or interfere with the right of an owner and the members of 
his immediate family to do any work in his place of business shall be guilty 
of an unfair labor practice. 

History: En. Sec. 2, Ch. 160, L. 1959. 


41-1803. “Immediate family” defined. “Immediate family” shall in- 
clude the owner, his spouse, and any children under the age of eighteen 
(18) years. 

History: En. Sec. 3, Ch. 160, L. 1959. 


ry 


41-1804. Beer and liquor establishment excepted from act. Nothing in 
this act shall apply to an establishment that sells liquor or beer. 
History: En. Sec, 4, Ch. 160, L. 1959. 


41-1805. Violation of act—penalty. Violation of any of the provisions 
of this act shall be punishable by a fine of fifty dollars ($50.00). 


History: En. Sec. 5, Ch. 160, L. 1959. Repealing Clause 
Section 6 of Ch. 160, Laws 1959 read 
“Any act in conflict herewith is hereby 


repealed.” 
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TITLE 43—LEGISLATURE AND ENACTMENT OF LAWS 


Chapter 3. The powers, duties and compensation of members, officers and employees 
of the legislative assembly, 43-310, 43-311. 
7. Legislative council, 43-709 to 43-715. 
8. Lobbying, 43-801 to 43-808. 
9. Legislative proceedings—dissemination, 43-901 to 43-904. 


CHAPTER 3—THE POWERS, DUTIES AND COMPENSATION OF 
MEMBERS, OFFICERS AND EMPLOYEES OF THE 
LEGISLATIVE ASSEMBLY 


Section 43-310. Per diem and mileage of members. 
43-311. Per diem and mileage of president of senate and speaker of house. 


43-310. (74) Per diem and mileage of members. Members of the legis- 
lative assembly hereafter elected shall receive twenty dollars ($20.00) per 
day, payable weekly, during the session of the legislative assembly, and 
seven cents (7c) per mile for each mile of travel to and from their resi- 
dences and the place of holding the session, by the nearest traveled route. 


History: En. Sec. 220, Pol. C. 1895; 
re-en. Sec. 77, Rev. C. 1907; amd. Sec. 1, 
Ch. 45, L. 1909; re-en. Sec. 74, R. C. M. 


1921; amd. Sec. 1, Ch. 23, L. 1955. Cal. 
_ Pol. C. Sec. 266. 


Amendment 


The 1955 amendment raised the per 
diem from $10 to $20 per day and the 
mileage from 6¢ to 7¢ per mile. 


43-311. (75) Per diem and mileage of president of senate and speaker 
of house. The president of the senate, and the speaker of the house, shall 
receive the sum of twenty-five dollars ($25.00) per day during the session 
of the legislative assembly, and the same mileage as members. 


History: En. Sec. 221, Pol. C. 1895; 
re-en. Sec. 78, Rev. C. 1907; amd. Sec. 2, 
Ch. 45, L. 1909; re-en. Sec. 75, R. C. M. 
1921; amd. Sec. 2, Ch. 23, L. 1955. Cal. 
Pol. C. Sec. 267. 


Amendment 


The 1955 amendment deleted the words 
“after the first Monday in January, 1913,” 


which appeared after the words “The 
president of the senate,” and raised the 
per diem from $12 to $25 per day. 


Repealing Clause 
Section 3 of Ch. 23, Laws 1955 repealed 


all acts and parts of acts in conflict there- 
with. 


CHAPTER 5—STATUTES—THEIR ENACTMENT AND OPERATION— 
GOVERNOR’S APPROVAL OR VETO 


43-507. 
References 


Cited or applied in State v. Winter, 129 
M 207, 285 P 2d 149, 155; Yurkovich v. 


43-510. (93) Effect of amendment. 


Operation and Effect 


Section 94-35-106.1 was not repealed by 
implication by the subsequent amendment 
of section 4-413 by Ch. 71, Laws 1953, 
since under this provision, the amendment 


(90) Statutes, when effective. 


Industrial Accident Board, 132 M 77, 314 
P 2d 866, 872. 


of 4-413 did not have the effect of re- 
enacting those provisions which were not 
altered. State v. Wild, 130 M 476, 305 P 
24925,9325. 
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43-514. 


(97) Repeal of laws creating criminal offenses, when bar, etc. 
References 
Cited or applied in State v. Winter, 129 
M 207, 285 P 2d 149, 156. 


CHAPTER 7—LEGISLATIVE COUNCIL 
Section 43-709. 


Legislative council—members—term—vacancies. 


43-710. Powers and duties. 
43-711. Executive director—personnel—special committees. 
43-712. Power to investigate and examine. 
43-713. Hearings—oaths, subpoenas, compelling attendance of witnesses and 
production of records—contempt proceedings. 
43-714. Expenses. 
43-715. Organization—officers—rules of procedure and records. 
43-709. Legislative council — members — term — vacancies. There is 


hereby created a legislative council which shall consist of six (6) members 
of the house of representatives who shall be appointed by the speaker of 
the house of representatives, no more than three (3) of whom shall be of 
the same political party, and six (6) members of the state senate who shall 
be appointed by the committee on committees of the state senate, no more 
than three (3) of whom shall be of the same political party. The first 
members of the legislative council shall be appointed not later than the 
sixtieth legislative day of this session. New members of the council shall 
be appointed not later than the sixtieth legislative day of each succeeding 
session. Membership on said council shall terminate with the termination 
of each member’s term of office, or on December 31 of the year following 
the year in which the appointment was made, whichever event first occurs. 
Any vacancy on said legislative council occurring when the legislature is 
not in session may be filled by the selection of another member of the 


legislature, by the remaining members of the council. 


History: En. Sec. 1, Ch. 34, L. 1957. 


Title of Act 


An act relating to the creation of a legis- 
lative council consisting of six members of 
the house of representatives appointed by 
the speaker of the house of representatives 
and six members of the senate appointed 
by the committee on committees of the 
state senate; providing that no more than 
three members appointed from each house 
shall be of the same political party; pro- 
viding when the first members of said 
council shall be appointed; providing for 
- terms of office and filling vacancies on said 
council; prescribing the powers and duties 
of said council; providing for the employ- 
ment of an executive director and neces- 
sary personnel including the services of 
research agencies; providing for appoint- 
ment of special committees and prescrib- 
ing their composition and functions; pro- 
viding that the members of said council 
and committees shall serve without com- 
pensation except for actual travel and 
other incidental expenses incurred in the 
discharge of their duties; providing for the 


election of a chairman of the council and 
its organization by the members thereof; 
providing for appropriation of funds for 
the purpose of carrying out the provisions 
of this act; containing a constitutional and 
validity clause and containing an effec- 
tive date. 


Constitutionality 

The appointment of legislators to the 
council does not constitute an appoint- 
ment to another civil office in violation of 
section 7, article V of the Montana Con- 
stitution. State ex rel. James v. Aronson, 
132 M 120, 314 P 2d 849, overruling State 
ex rel. Mitchell v. Holmes, 128 M 275, 
274 P 2d 611. 

This chapter does not violate the limit 
on the length of a legislative session pre- 
scribed by section 5, article V of the 
Montana Constitution. State ex rel. James 
v. Aronson, 132 M 120, 314 P 2d 849, 
overruling State ex rel. Mitchell v. 
Holmes, 128 M 275, 274 P 2d 611. 


Senate Appointments 
An appointment under this section by 
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the senate committee on committees was 
effective even though phrased in terms 
of recommending the appointment to the 


LEGISLATURE 


by the senate committee on committees 
need not be approved by the senate even 
though a senate rule provides that com- 


mittee appointments are subject to ratifi- 
cation by the senate. State ex rel. James 
v. Aronson, 132 M 120, 314 P 2d 849. 


full senate. State ex rel. James v. Aron- 
son, 132 M 120, 314 P 2d 849. 
Appointments under this section made 


43-710. Powers and duties. The legislative council shall accumulate, 
compile, analyze and furnish such information bearing upon any matters 
relating to existing or prospective legislation as may be determined by it 
upon its own initiative pertaining to important issues of policy and ques- 
tions of statewide importance, including but not limited to investigation 
and study of the possibilities of consolidations of departments, commis- 
sions, boards and institutions in state government for the elimination of 
unnecessary activities and duplications in office personnel and equipment, 
for the coordination of activities, for the purpose of increasing efficiency 
of service or effecting economies, and for the purpose of studying and in- 
quiring into the financial administration of state governments and sub- 
divisions thereof, including the problems of assessment and collection of 
taxes, and all other matters pertaining to the function of all departments 
and branches of state government. 

The legislative council shall prepare such bills and resolutions as in its 
opinion the welfare of the state may require for presentation to the next 
regular session of the legislative assembly. 

History: En. Sec. 2, Ch. 34, L. 1957. 


Constitutionality 


This chapter does not violate section 1, 
article IV of the Montana Constitution, 


providing for separation of powers. State 
ex rel. James v. Aronson, 132 M 120, 314 
P 2d 849, overruling State ex rel. Mitchell 
v. Holmes, 128 M 275, 274 P 2d 611. 


43-711. Executive director—personnel—special committees. The legis- 
lative council may employ an executive director and such other personnel, 
not members of the council, as it deems necessary to assist in the prepa- 
ration of its recommendations, proposed legislative acts and any other 
activities and shall fix the compensation of such employees. It shall fur- 
ther have the power to employ the services of any research agency which 
it deems necessary in the discharge of its duties. 

The legislative council may appoint special committees composed of 
either other members of the legislature or private citizens or both, to study 
and inquire into any specific governmental problem and to make recom- 
mendations for the solution of the same. The work of such special com- 
mittee shall be performed under the general supervision of the legislative 
council and the personnel, data and facilities of said council shall be made 
available to such special committees. 

History: En. Sec. 3, Ch. 34, L. 1957. 


43-712. Power to investigate and examine. The legislative council 
shall have authority to investigate and examine into the costs of state 
governmental activities and may examine and inspect all records, books 
and files of any department, agency, commission, board or institution of 
the state of Montana. 


History: En. Sec. 4, Ch. 34, L. 1957. 
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Constitutionality 


This chapter does not violate section 1, 
article IV of the Montana Constitution, 


43-715 


ex rel. James v. Aronson, 132 M 120, 314 
P 2d 849, overruling State ex rel. Mitchell 
v. Holmes, 128 M 275, 274 P 2d 611. ~° 


providing for separation of powers. State 


43-713. Hearings—oaths, subpoenas, compelling attendance of wit- 
nesses and production of records—contempt proceedings. In the discharge 
of its duties the legislative council shall have authority to hold hearings, 
administer oaths, issue subpoenas, compel the attendance of witnesses, 
and the production of any papers, books, accounts, documents and testi- 
mony, and to cause depositions of witnesses to be taken in the manner 
prescribed by law for taking depositions in civil actions in the district 
court. In case of disobedience on the part of any person to comply with 
any subpoena issued on behalf of the council, or any committee thereof, 
or of the refusal of any witness to testify on any matters regarding which 
he may be lawfully interrogated, it shall be the duty of the district court 
of any county or the judge thereof, on application of the legislative 
council to compel obedience by proceedings for contempt-as in the case 
of disobedience of the requirements of a subpoena issued from such court 
on a refusal to testify therein. 


History: En. Sec. 5, Ch. 34, L. 1957. 


43-714. Expenses. Members of the legislative council and its com- 
mittees shall serve without compensation but shall be reimbursed for 
actual travel and other expenses incurred in the discharge of their duties, 
including attendance at meetings. 


History: En. Sec. 6, Ch. 34, L. 1957. 


Constitutionality 
This section, in providing for reim- 
bursement of actual expense, does not 


violate sections 5, 8 or 26, article V of the 
Montana Constitution. State ex rel. James 
v. Aronson, 132 M 120, 314 P 2d 849, 
overruling State ex rel. Mitchell  v. 
Holmes, 128 M 275, 274 P 2d 611. 


43-715. Organization—officers—rules of procedure and records. The 
legislative council shall organize within thirty (30) days after the passage 
and approval of this act by electing one (1) of its members as its chairman 
and by electing such other officers from among its membership as the coun- 
cil may deem desirable. The council is empowered to adopt rules of pro- 
cedure and to make all arrangements for its meetings and to carry out 
the purpose for which it is created. The council and its committees 
are directed to keep accurate records of their activities and proceedings. 


History: En. Sec. 7, Ch. 34, L. 1957. 


Appropriation 

Section 8 of Ch. 34, Laws 1957 read 
“There is hereby appropriated the sum of 
one hundred thousand dollars ($100,000.00) 
for the purpose of carrying out the pro- 
visions of this act.” 


Separability Clause 

Section. 9 of Ch. 34, read “If any sen- 
tence, section, clause or phrase of this 
act is for any reason held to be uncon- 
stitutional or invalid, such decision shall 


not affect the validity of the remaining 
portions of this act. The legislative as- 
sembly of the state of Montana hereby 
declares that it would have passed this act 
irrespective of the fact that any one 
or more sections, sentences, clauses or 
phrases may be declared unconstitutional 
or invalid.” 


Effective Date 

Section 10 of Ch. 34, Laws 1957 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 
ruary 21, 1957. 
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CHAPTER 8—LOBBYING 


Section 43-801. Purpose of act. 

43-802. Definitions. ; 

43-803. Licensing of lobbyists—fee—expiration, suspension or revocation— 
reinstatement. 

43-804. Principal of lobbyists—entering name of lobbyists on docket. 

43-805. Docket—contents—report to legislature—subjects of legislation— 
written authorization. 

43-806. Practice without license and registration prohibited—copies of 
statements, briefs, etc.—restrictions applicable when. 

43-807. Persons not required to be licensed or registered. 

43-808. Penalty for violations. 

43-801. Purpose of act. The purpose of this act is to promote a high 
standard of ethics in the practice of lobbying, to prevent unfair and un- 
ethical lobbying practices and to provide for the licensing of lobbyists and 
the suspension of [or] revocation of such licenses. 


History: En. Sec. 1, Ch. 157, L. 1959. . before the state legislature and during 

, sessions thereof; providing for licensing 
Title of Act and registration of lobbyists; providing 
An act to regulate and control lobbying penalties and enforcement. 

43-802. Definitions. The following words and phrases shall have the 
meaning respectively ascribed to them: 

(1) Lobbying. The practice of promoting or opposing the introduc- . 
tion or enactment of legislation before the legislature or the members 
thereof by any person other than a member of the legislature or a public 
official acting in his official capacity. 


(2) Lobbyist. Any person who engages in the practice of lobbying 
for hire except in the manner authorized by section 7 [43-807]. Lobbying 
for hire shall include activities.of any officers, agents, attorneys or em- 
ployees of any principal who are paid a regular salary or retained by such 
principal and whose duties include lobbying. When a person is only reim- 
bursed for his personal living and travel expenses, he shall not be con- 
sidered to be lobbying for hire. Nothing in this section shall be con- 
strued to deprive any citizen not lobbying for hire of his constitutional 
right to communicate with members of the legislature. 


(3) Unprofessional conduct. A violation of any of the provisions of 
this act, or soliciting employment from any principal, or instigating the 
introduction of legislation for the purpose of obtaining employment in 
opposition thereto, or attempting to influence the vote of legislators on 
any measure pending or to be proposed by the promise of support or op- 
position at any future election, or by any other means than argument on 
the merits thereof, or by making public any unsubstantiated charges of 
improper conduct on the part of any other lobbyist or of any legislator, or 
engaging in practices which reflect discredit on the practice of lobbying or 
the legislature. 

(4) Principal. (a) Any person, corporation or association which 
engages a lobbyist or other person in connection with any legislation, 
pending before the legislature or to be proposed, affecting the pecuniary 
interest of such person, corporation or association. 

(b) Any board, department, commission or other agency of the state, 
or any county or municipal corporation, which engages a lobbyist or other 
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person in connection with any legislation pending or to be proposed affect- 
ing the statutory powers, duties or appropriation of such gees county 
or municipal corporation. 

(5) Docket. The register of licensed lobbyists maintained by the 
secretary of state pursuant to section 5 [43-805]. 

(6) Pecuniary interest. This term includes without limitation any 
legislation which creates, alters or repeals any statutory charge by way of 
tax, license fee, registration fee or otherwise, or which creates, alters or 
repeals any statutory privilege, power, restriction or obligation of any prin- 
cipal, or which creates, alters or repeals the powers or duties of any court 
or governmental agency before which the principal does business. 

History: En. Sec. 2, Ch. 157, L. 1959. 


43-803. Licensing of lobbyists—fee—expiration, suspension or revoca- 
tion—reinstatement. (1) Licenses—fees—eligibility. Any person of 
adult age and good moral character who is a citizen of the United States 
and otherwise qualified under this act may be licensed as a lobbyist as 
herein provided. The secretary of state shall provide for the form of 
application for license. Such application may be obtained in the office of 
the secretary of state and filed therein. Upon approval of such applica- 
tion and payment of the license fee of ten dollars ($10.00) to the secretary 
of state, a license shall be issued which shall entitle the licensee to practice 
lobbying on behalf of any one or more principals. Each license shall ex- 
pire on December 31 of each odd numbered year. No application shall be 
disapproved without affording the applicant a hearing which shall be held 
and decision entered within ten (10) days, of the date of filing of the 
application. The license fees collected by the secretary of state under this 
act shall be deposited by him in the state treasury in a special fund to be 
known as the “Lobby License Fund” which fund is to be expended in the 
manner hereinafter provided. 

(2) Suspension or revocation of license. Upon verified complaint in 
writing to the attorney general of the state of Montana charging the 
holder of a license with having been guilty of unprofessional conduct or 
with having procured his license by fraud or perjury or through error, the 
attorney general is hereby authorized to bring civil action in the district 
court for Lewis and Clark county, state of Montana, against the holder 
and in the name of the state as plaintiff to revoke the license. Hearing 
shall be held by the court unless the defendant-licensee demands a jury 
trial. The trial shall be held as soon as possible and at least twenty (20) 
days after the filing of the charges and shall take precedence over all 
other matters pending before the court. If the court finds for the plain- 
tiff judgment shall be rendered revoking the license, and the clerk of the 
court shall file a certified copy of the judgment with the secretary of state. 
Costs shall be paid from the “Lobby License Fund.” The licensing au- 
thority may commence any such action on his own motion. 

(3) Suspension of lobbying privileges. No lobbyist whose license has 
been suspended or revoked and no person who has been convicted of a 
violation of any provision of this act shall engage in any lobbying until he 
has been reinstated to the practice of lobbying and duly licensed. 

History: En. Sec. 3, Ch. 157, L. 1959. 
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43-804. Principal of lobbyists—entering name of lobbyists on docket. 
Except as provided in section 7 [43-807] every principal who employs any 
lobbyist shall within one (1) week after such employment cause the name 
of said lobbyist to be entered upon the docket. It shall also be the duty 
of the lobbyist to enter his name upon the docket. Upon the termination 
of such employment such fact may be entered opposite the name of the 
lobbyist either by the lobbyist or the principal. 

History: En. Sec. 4, Ch. 157, L. 1959. 


43-805. Docket—contents—report to legislature—subjects of legisla- 
tion—written authorization. (1) The secretary of state shall prepare and 
keep a docket in which shall be entered the name and business address 
of each lobbyist and the name and business address of his principal, and 
the subject or subjects of legislation to which the employment relates or 
a statement that the employment relates to all matters in which the prin- 
cipal has an interest. Such docket shall be a public record and open to 
the inspection of any citizen upon demand at any time during the regular 
business hours of the office of the secretary of state. Beginning with the 
first week following the beginning of any regular or special session of the 
legislature and on every Tuesday thereafter for the duration of such session, 
the secretary of state shall from his records report to each house of the 
legislature the names of lobbyists registered under this act, not previously 
reported, the names of the persons whom they represent as such lobbyist, 
and subjects of legislation in which they are interested. 

(2) Any principal employing any lobbyist shall when further subjects 
of legislation are introduced or arise which such lobbyist is to promote or 
oppose, make or cause to be made additional entries in the docket stating 
such employment so that the docket will show at all times all subjects of 
legislation in relation to which the lobbyist is employed or the general 
statement provided above. 

(3) Within ten (10) days after his registration in the docket, a 
lobbyist shall file with the secretary of state a written authorization to act 
as such signed by his principal. 

History: En. Sec. 5, Ch. 157, L. 1959. 


43-806. Practice without license and registration prohibited—copies of 
statements, briefs, etc.—restrictions applicable when. (1) No person 
shall practice as a lobbyist unless he has been duly licensed under the pro- 
visions of section 3 [43-803] and unless his name appears upon the docket 
as employed in respect to such matters as he shall be promoting or oppos- 
ing. No principal shall directly or indirectly authorize or permit any 
lobbyist employed by him to practice lobbying in respect to any legisla- 
tion affecting the pecuniary interest of such principal until such lobbyist 
is duly licensed and the name of such lobbyist is duly entered on the docket. 
No person shall be employed as a lobbyist for a compensation dependent in 
any manner upon the passage or defeat of any proposed or pending legisla- 
tion or upon any other contingency connected with the action of the legisla- 
ture or of either branch thereof or of any committee thereof. 

(2) Before or within five (5) days after delivering any written or 
printed statement, argument or brief to the entire membership of either 
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or both houses of the legislature, three (3) copies shall be deposited with 
the secretary of state. 

(3) The restrictions upon the practice of lobbying provided by this 
act shall be effective only during the regular and special sessions of the 
legislature. | 

History: En. Sec. 6, Ch. 157, L. 1959. 


43-807. Persons not required to be licensed or registered. Any person 
who limits his lobbying solely to appearances before legislative commit- 
tees of either house and registers his appearance on the records of such 
committee in writing, shall not be required to be licensed as a lobbyist, pay 
a license fee, or register with the secretary of state. 

History: En. Sec. 7, Ch. 157, L. 1959. 


43-808. Penalty for violations. Any person violating the provisions of 
this act shall be deemed guilty of a misdemeanor, and upon conviction 
thereof, shall be punished by imprisonment in the county jail, not more 
than six (6) months, or by a fine not exceeding two hundred dollars 
($200.00), or both. 

History: En. Sec. 8, Ch. 157, L. 1959. 


Separability Clause 


Section 9 of Ch. 157, Laws 1959 read 
“If any section, subsection, sentence, 


clause or phrase of this act is for any 
reason held unconstitutional, such decision 
shall not affect the validity of the remain- 
ing portion of this act.” 


CHAPTER 9—LEGISLATIVE PROCEEDINGS—DISSEMINATION 


Section 43-901. Definitions. 
43-902. Schedule of fees. 
43-903. Exclusions. 
43-904. Exemptions—public officials. 
43-901. Definitions. For the purposes of this act, the following defini- 
tions are adopted. 
1. “Person” shall include any person, firm, corporation or association. 


2. “Proceedings of the legislature’ shall include status sheets, status 
of proceedings, mimeographed bills, mimeographed resolutions, mimeo- 
graphed memorials, printed bills, printed resolutions and printed memorials 
and amendments thereto. 

3. “One complete set” shall be one copy of each item of the proceed- 
ings of the legislature. 


History: En. Sec. 1, Ch. 223, L. 1959. 


Title of Act 


An act to provide for a system of dis- 
semination to the public of proceedings 
of the legislature, namely status sheets, 
status of proceedings, mimeographed bills, 
printed bills, and amendments to printed 


43-902. Schedule of fees. 


bills; to provide for a schedule of fees to 
be paid by persons requesting and receiv- 
ing such items; excluding representatives 
of the press, radio, and television, elected 
officials, state department heads and 
county clerks and recorders from the pay- 
ment of fees, and repealing all acts and 
parts of acts in conflict herewith. 


(a) Any person desiring to receive one 


complete set of the proceedings of the legislature shall pay to the secre- 
tary of state one hundred dollars ($100.00). Upon receipt of such money 
the secretary of state shall transmit the name of said person to the clerk 
of the house of representatives and the secretary of the senate, who shall 
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supply such person with a complete set of the proceedings of the legisla- 
ture. Any person desiring to receive more than one set of the proceedings 
of the legislature shall pay one hundred dollars ($100.00) for each addi- 
tional set. 

(b) Any person desiring to receive single copies of mimeographed 
bills, mimeographed resolutions, mimeographed memorials, printed bills, 
printed resolutions, printed memorials or amendments thereto shall pay to 
the clerk of the house of representatives or the secretary of the senate 
twenty-five cents (25¢) per single copy. 

(c) Any person desiring to receive single copies of status sheets or 
status of proceedings shall first pay to the clerk of the house of representa- 
tives or the secretary of the senate ten cents (10¢) per single copy. 

(d) The chief clerk of the house of representatives and the secretary 
of the senate shall be responsible for accounting for all moneys received 
by them and shall transmit such funds received to the secretary of state 
before 5 o’clock P. M. each week day. Any moneys received by them 
during Saturday, Sunday or evening sessions of the legislative assembly 
shall be held by them in a safe place and transmitted to the secretary of 
state upon the next business day. 

(e) The secretary of state shall account for all funds collected under 
this act and transmit such funds to the treasurer of the state of Montana, 
who shall credit them to the general fund. 

History: En. Sec. 2, Ch. 223, L. 1959. 


43-903. Exclusions. Representatives of the press, radio, and television 
who shall have first registered with the secretary of state shall be exempt 
from the provisions of section two [43-902] of this act and shall receive 
one complete set of the proceedings of the legislature without charge. 

History: En. Sec. 3, Ch. 223, L. 1959. 


43-904. Exemptions—public officials. All elected state officials, state 
department heads and county clerks and recorders shall be exempted from 
the provisions of section two [43-902] of this act. 


History: En. Sec. 4, Ch. 223, L. 1959. pealed all acts and parts of acts in con- 


flict th ith. 
Repealing Clause 1C erewit 


Section 5 of Ch. 223, Laws 1959 re- 
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Chapter 4. State law library, 44-409. 


CHAPTER 1—THE STATE LIBRARY OF MONTANA 


44-126. (1569) Repealed. 

Repeal 

This section (Sec. 2, Ch. 77, L. 1921; 
amd. Sec. 1, Ch. 50, L. 1929; amd. Sec. 5, 
Chvgs)'L. 41939 amd. ‘Sec.-3, .Chs2128, Lh 
1949), relating to the employment and 
salary of an assistant law librarian, was 
repealed. The section was repealed in 


1949 by Sec. 16, Ch. 134, Laws 1949, 
effective March 1, 1949, and by Sec. 13, 
Ch. 153, Laws 1949. The amendment of 
this section in 1949, Sec. 3 of Ch. 128, 
Laws 1949 was repealed by Sec. 4, Ch. 
205, Laws 1955 effective March 5, 1955. 


CHAPTER 4—STATE LAW LIBRARY 


Section 44-409. Salary of librarian and assistant librarian. 


44-409. Salary of librarian and assistant librarian. The salary of the 
librarian of the state law library, and of the assistant librarian, shall be 
fixed in such amount as the board of trustees shall deem reasonable. 


History: En. Sec. 9, Ch. 153, L. 1949; 
amd. Sec. 2, Ch. 205, L. 1955. 


Compiler’s Note 


Section 1 of Ch. 205, 
amended section 82-1801. 


Laws 1955 


Amendment 


The 1955 amendment deleted a proviso 
from this section which read “provided, 
however, that the salary of the librarian 
shall not exceed thirty-six hundred dol- 
lars ($3,600.00) per annum, and the salary 
of the assistant librarian shall not exceed 
three thousand dollars ($3,000.00).” 


Repealing Clauses 
Section 3 of Ch. 205, Laws 1955 read 
“That section 82-508, as amended by sec- 


tion 2 of chapter 128 of the Laws of 1949, 
is herewith repealed.” 

Section 4 of Ch. 205, Laws 1955 read 
“That section 3 of chapter 128 of the 
Session Laws of 1949 is hereby repealed.” 

Section 5 of Ch. 205, Laws 1955 read 
“That section 4 of chapter 128 of the 
Session Laws of 1949 is hereby repealed.” 

Section 6 of Ch. 205, Laws 1955 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 
Section 7 of Ch. 205, Laws 1955 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 5, 1955. 
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TITLE 45—LIENS 


Chapter 10. Laborers’ and materialmen’s liens on oil and gas wells and pipelines, 45- 


1001 to 45-1012. 


14. Crop or grain lien for dusting or spraying, 45-1402. 


CHAPTER 2—PRIORITY OF LIENS 


45-201. (8235) Priority of liens. 
Operation and Effect 
Where executors advanced money from 
their personal funds to the legatee of a 
cash bequest before distribution of the 
estate, their claim against the indebted- 


CHAPTER 5—MECHANICS’ 
(8339) Who entitled to lien. 


45-501. 


Construction Superintendent 


Lien of general construction superin- 
tendent on housing projects was invalid 
and void where there was no proof in the 
record of the amount of money due and 


45-504. 


Estoppel 


A performance bond given by a con- 
tractor whereby the contractor guaranteed 
to save the bank harmless from any and 
all liens and encumbrances in itself estops 
the contractor from asserting the priority 
of any lien of theirs over the bank’s mort- 
gage. McGaffick v. Leigland, 130 M 332, 
303. P 2d° 247. 


45-509. 


Where Principal Contractor is in Bank- 
ruptcy 

Ordinarily, in a suit to establish a ma- 
terialman’s lien, the principal contractor is 
an indispensable party; but where plain- 
tiff had named the contractor as a de- 
fendant but he had not been served and 


ness of the estate was prior in time, and 
so superior, to the claim of a judgment 
debtor of the legatee. Hustad v. Reed, 
133 M 211, 321 P 2d 1083, 1089. 


LIENS 


owing to him under terms of contract 
which he made with investment company 
and party doing actual construction work. 
Harsh Montana Corp. v. Locke, — M —, 
328 P 2d 926, 929. 


(8342) What property affected. 


Equitable estoppel will prevent a con- 
tractor from asserting a lien preference 
for an amount over the contract price 
against the first mortgagee where the con- 
tractor made representation as to the 
total price of the work to the mortgagee 
and knew that the loan would not have 
been granted had it been for a greater 
amount. McGaffick v. Leigland, 130 M 
332} (3038P '2d5247: 


(8347) All persons interested may be made parties. 


the contractor’s trustee in bankruptcy was 
also named and relief was sought against 
him, the absence of the principal contrac- 
tor as a party was immaterial. Monarch 
Lumber Co. v. Wallace, 132 M 163, 314 
P 2d 884. 


CHAPTER 10—LABORERS’ AND MATERIALMEN’S LIENS ON OIL 
AND GAS WELLS AND PIPELINES 


Section 45-1001. 


Lien for labor and materials furnished for use on leasehold for oil 


and gas purposes or pipelines. 


45-1002. 
45-1003. 
45-1004. 
45-1005. 
45-1006. 
45-1007. 
45-1008. 
45-1009. 


How lien perfected. 


removed. 


Lien for labor or supplies furnished for contractor. 
Manner of enforcing liens—duty of county clerks. 


Date lien arises—preference over other liens—parity of liens. 
Priority of lien over mortgage or other liens. 

Lien for running account as single contract. 

Right of subcontractor against contract price—notice. 

Removal prohibited—injunction—lien follows property wrongfully 
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45-1010. Notice to purchaser of oil and gas. 
45-1011. “Owner” defined—leasehold interest—how affected. 
45-1012. “Material” and “furnish” defined. 


45-1001. (8375) Lien for labor and materials furnished for use on lease- 
hold for oil and gas purposes or pipelines. Any person, corporation, or 
co-partnership who shall under contract, expressed or implied, with the 
owner of any leasehold for oil and gas purposes, or the owner of any gas 
pipe or oil pipeline, or with the trustee or agent of such owner, perform 
labor or furnish material, or services used in the digging, drilling, torpedo- 
ing, completing, operating, or repairing of any oil or gas well, or oil or gas 
pipeline, or who shall furnish any material or services, or perform any 
labor in constructing or putting together any of the machinery used in 
digging, drilling, torpedoing, operating, completing or repairing any oil 
or gas well or oil or gas pipeline, whether or not such material is incor- 
porated therein or becomes a part thereof, shall have a lien for the amount 
due therefor, including transportation and mileage charges connected 
therewith and interest from the date the same was due, upon the whole 
of such leasehold or oil or gas pipeline, the appurtenances thereon, and 
upon all material owned by the owner of such leasehold or oil or gas 
pipeline and used in the digging, drilling, torpedoing, completing, operat- 
ing or repairing of any such oil or gas well or oil or gas pipeline, and upon 
all oil or*gas wells located on such leasehold, and upon all oil or gas pro- 
duced from such leasehold and the proceeds thereof inuring to the working 
interest therein as such working interest existed on the date the labor 
was first performed or materials or services were first furnished. Provided, 
however, that in the event labor is performed for, or materials or services 
are furnished to, the owner of the working interest in only a portion of 
the acreage covered by a lease, the lien granted herein shall be restricted 
to such portion of the acreage. Provided further, that the lien herein 
granted shall not extend to any royalty interests, overriding royalty inter- 
ests or oil payments created prior to the date the first item of material 
or services are furnished or the date the first labor is performed. 

History: En. Sec. 1, Ch. 45, L. 1917; Amendment 


re-en. Sec. 8375, R. C. M. 1921; amd. Sec. The 1957 amendment made numerous 
1, Ch. 152, L. 1923; amd. Sec. 1, Ch. 143, changes in this section. For section prior 
L. 1957. to amendment see parent volume. 


45-1002. (8376) Lien for labor or supplies furnished for contractor. 
Any person, co-partnership, or corporation who shall furnish such ma- 
terials or services as a subcontractor or to a contractor or a subcontractor, 
or any person who shall perform such labor under a subcontractor with a 
contractor, or who, as an artisan or day laborer in the employ of such con- 
tractor or subcontractor shall perform any such labor, shall have a lien 
upon all the property upon which the lien of an original contractor may 
attach to the same extent as an original contractor, and the lien pro- 
vided for in this section shall further extend and attach to all materials 
and fixtures owned by such original contractor or subcontractor to or for 
whom the labor is performed, or material or services furnished and used 
or employed or furnished to be used or employed in the drilling or operat- 
ing of such oil and gas wells or in the construction of such pipeline. 
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History: En. Sec. 2, Ch. 45, L. 1917; Amendment 
re-en, Sec. 8376, R. C. M. 1921; amd. Sec. The 1957 amendment completely re- 
2, Ch. 143, L. 1957. wrote this section. For section prior to 


amendment see parent volume. 

45-1003. (8377) Manner of enforcing liens—duty of county clerks. 
The liens herein created shall be enforced in the same manner and the 
duty of county clerks with respect to the filing and abstracting of liens shall 
be the same as now provided by the laws of Montana for materialmen’s 
and mechanic’s liens. 


History: En. Sec. 3, Ch. 45, L. 1917; Amendment 
re-en. Sec. 8377, R. C. M. 1921; amd, Sec. The 1957 amendment completely re- 
2, Ch. 152, L., 1923; amd. Sec. 3, Ch. 143, wrote this section. For section prior to 


L. 1957. amendment see parent volume. 


45-1004. How lien perfected. Every person, corporation or co-part- 
nership claiming a lien under this chapter shall file with the county clerk 
of the county in which such land, leasehold, or pipeline, or some part there- 
of, is situated, a statement verified by affidavit setting forth the amount 
claimed and the items thereof, the dates on which labor was performed 
or material or services furnished, the name of the owner of the leasehold 
or pipeline, if known, the name of the claimant and his mailing address, 
a description of the leasehold or pipeline, and if the claimant be a claimant 
under section 45-1002, the name of the person for whom the labor was 
immediately performed or the material or services were immediately fur- 
nished. Such statement must be filed within six (6) months after the date 
upon which said material or services were last furnished or labor last per- 
formed under contract as aforementioned. 


History: En. 45-1004 by Sec. 4, Ch. 
143, L. 1957. 


45-1005. Date lien arises—preference over other liens—parity of liens. 
The lien provided for in this chapter arises on the date of the furnishing 
of the first item of material or services or the date of performance of the 
first labor. Upon compliance with the provisions of section 45-1004, such 
lien shall be preferred to all other titles, charges, liens or encumbrances 
which may attach to or upon any of the property upon which a lien is 
given by this chapter subsequent to the date the lien herein provided for 
arises. All liens affixed by virtue of this chapter upon the same property 
shall be of equal standing. 


History: En. 45-1005 by Sec. 5, Ch. 143, 
L. 1957. 


45-1006. Priority of lien over mortgage or other liens. The lien herein 
provided for shall have no priority over other liens, encumbrances or 
mortgages which are filed or recorded prior to the date of the furnishing 
of the first item of material or services or the date of performance of the 
first labor. : 


History: En. 45-1006 by Sec. 6, Ch. 143, 
L. 1957. 


45-1007. Lien for running account as single contract. All labor per- 
formed or materials or services furnished by any person entitled to a lien 
under this chapter upon the same leasehold for oil and gas purposes or the 
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same pipeline shall for the purposes of this chapter be considered as hav- 
ing been performed or furnished under a single contract regardless of 
whether or not the same was performed or furnished at different times or 
on separate orders, provided that no more than six (6) months shall have 
elapsed between the date of performance of such labor or the date of 
furnishing such material or services and the date on which labor is next 
performed or materials or services are next furnished. 


History: En. 45-1007 by Sec. 7, Ch. 143, 
L. 1957. 


45-1008. Right of subcontractor against contract price — notice. 
Nothing in this chapter shall be construed to fix a greater liability against 
the owner of the land or leasehold interest therein than the price or sum 
stipulated by such owner to be paid for such materials or services furnished 
or labor performed; provided, however, that the risk of all payments 
made to the original contractor shall be upon such owner if such payments 
be made after written notice from a person other than an original con- 
tractor is received by such owner at his residence or principal place of 
business which notice shall set forth the name and address of the claimant 
and the amount and nature of his claim. Payment by the owner to the 
original contractor of all or any part of the contract price, prior to the 
receipt of such notice, shall operate to discharge and satisfy all liens at- 
taching to the property of such owner by virtue of this chapter to the 
extent of such payment. The owner shall not have the right to offset obli- 
gations of the original contractor unless such obligations arise out of the 
original contract. 


History: En. 45-1008 by Sec. 8, Ch. 143, 
L. 1957. 


45-1009. Removal prohibited — injunction — lien follows property 
wrongfully removed. When any lien provided for by this chapter shall 
have attached to the property covered thereby, it shall be unlawful for 
any person to remove such property, or any part thereof, or cause the 
same to be removed from the land or premises where located at the time 
such lien attached or otherwise dispose of the same without the written 
consent of the holder of such lien. In the event such property, or some part 
thereof, is about to be removed or disposed of in violation of this section, 
the district court for the county where such property, or any part thereof, 
is located, may, upon the verified application of the holder of such lien, 
enjoin all persons alleged in such application to be about to remove or 
dispose of such property, or some part thereof, from removing or dis- 
posing of the same. In the event such property, or any part thereof, shall 
have been removed or disposed of in violation of this section, the holder 
of such lien shall be entitled in any action to foreclose the same to the 
appointment of a receiver to take possession of such removed or dis- 
posed of property wherever the same may be located within this state; 
provided, however, that this section shall not preclude the appointment 
of receiver in actions brought to foreclose liens given by this chapter upon 
any equitable grounds warranting such appointment. 

History: En. 45-1009 by Sec. 9, Ch. 143, 
L. 1957. 
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45-1010. Notice to purchaser of oil and gas. Anything in this chap- 
ter to the contrary notwithstanding, any lien claimed by virtue of this 
chapter insofar as it may extend to oil or gas or the proceeds of the sale 
of oil or gas shall not be effective against any purchaser of such oil or gas, 
until written notice of such claim has been delivered to such purchaser 
at his residence or principal place of business. Such notice shall state 
the name of the claimant, his address, the amount for which the lien is 
claimed, and a description of the interest upon which the lien is claimed. 
Such notice shall be delivered personally to the purchaser or by regis- 
tered letter deposited in the United States mails. Until such notice is de- 
livered as above provided, no such purchaser shall be liable to the claimant 
for any oil or gas produced from the interest upon which the lien is claimed 
or the proceeds thereof, except to the extent of such part of the purchase 
price of such oil or gas or the proceeds thereof as may be owing by such 
purchaser at the time of delivery of such written notice. Such purchaser 
shall withhold payments for such oil or gas runs to the extent of the lien 
amount claimed until delivery of notice in writing that the claim has been 
paid. 

History: En. 45-1010 by Sec. 10, Ch. 
143, L. 1957. 

45-1011. “Owner” defined—leasehold interest—how affected. As used 
in this chapter, the word “owner” includes a person holding any interest 
in the legal or equitable title, or both, and purchasers under executory 
contract. If a lien provided for in this chapter attaches to an estate less 
than the fee, forfeiture of such estate shall not impair any lien as to ma- 
terial, appurtenances and fixtures located thereon and to which said lien 
has attached prior to forfeiture.’ If a lien provided for in this chapter 
attaches to an equitable interest or to a legal interest contingent upon the 
happening of a condition subsequent, failure of such interest to ripen into 
legal title or such condition subsequent to be fulfilled, shall not impair any 
lien as to material, appurtenances and fixtures located thereon and to which 
said lien attached prior to such failure. 

History: En. 45-1011 by Sec. 11, Ch. 
143, L. 1957, 

45-1012. “Material” and “furnish” defined. As used in this chapter, 
the word “material” means material, fuel, machinery, equipment, appli- 
ances, buildings, structures, tools, bits or supplies but does not include 
drilling rigs or hoists or their integral component parts except wire lines, 
and the word “furnish” means sell or rent. 

History: En. 45-1012 by Sec. 12, Ch.  pealed all acts and parts of acts in con- 
143, L. 1957. flict therewith. 

Repealing Clause 

Section 13 of Ch. 143, Laws 1957 re- 


CHAPTER 14—CROP OR GRAIN LIEN FOR DUSTING OR SPRAYING 


Section 45-1402. Claim of lien—when, where and how filed. 


45-1402. Claim of lien—when, where and how filed. Any person, firm, 
corporation or copartnership who is entitled to a lien under this act shall, 
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within sixty (60) days after the last labor or service was performed or 
material furnished in crop dusting or spraying grains or crops file in the 
office of the county clerk and recorder of the county in which said grains 
or crops were grown, a just and true account of the amount due for such 
services, labor or material after allowing all proper credits and offsets and 
containing a description of the grain or crops to be charged with such lien, 
the price agreed upon for such labor or service or material, or if no price 
was agreed upon the reasonable value of the same, together with the name 
of the person, firm or corporation for whom such labor or services were 
performed or material furnished, and a description of the lands as nearly 
as possible, upon which said grains or crops were raised, which state- 
ments of fact shall be verified by affidavit of the person, firm, corporation 
or copartnership claiming such lien, or his, their or its duly authorized 
agent or attorney, having knowledge of the facts. 


History: En. Sec. 2, Ch. 205, L. 1953; Effective Date 
amd. Sec. 1, Ch. 65, L. 1955. Section 2 of Ch. 65, Laws 1955 pro- 
vided the act should be in effect from and 
Amendment after its passage and approval. Approved 


The 1955 amendment substituted “sixty February 26, 1955. 
(60)” for “ten (10).” 
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TITLE 46—LIVESTOCK 


Chapter 5. 
cattle, 46-504. 


Butchers’ and meat peddlers’ licences—duty as to hides of slaughtered 


6. Brands—recording—venting—livestock mortgages, 46-609. 
8. Inspection of livestock before removal from county, 46-801, 46-802, 


46-804, 46-806. 


10. Estrays—disposal of, 46-1005, 46-1008. 


15. Herd districts, 46-1501. 


17. Animals running at large, 46-1717. 

21. Sheep—protection from predatory animals—tax, 46-2102, 46-2104. - 

23. Grass conservation—grazing districts, 46- 2303, 46-2305, 46-2320, 46- 2326. 
27. County livestock protective committees, 46- 2704. 


CHAPTER 2—LIVESTOCK SANITARY BOARD AND STATE 
VETERINARY SURGEON—QUARANTINE—INSPECTION 
AND DESTRUCTION OF DISEASED STOCK—LICENSING 
DAIRIES; MILK PLANTS sAND SCAUGHTER HOUSES 


46-201. 


Diagnostic Laboratory—Bonds for Con- 
struction 


Chapter 262 of Laws 1959 provided for 
the construction of a diagnostic laboratory 
and provided for the issuance of bonds to 
finance such construction. The act read 
as follows: 

An act providing for the construction, 
furnishing and equipping a livestock sani- 
tary board diagnostic laboratory building 
in Gallatin County, Montana; authorizing 
the state board of examiners to issue and 
sell bonds for such purpose; designating 
the funds from which said bond shall be 
paid; providing for an interest and sink- 
ing fund; approving expenditures of $100,- 
000.00 from the livestock sanitary board 
fund 151; pledging amounts to meet prin- 
cipal and interest on said bonds from the 
levy imposed by section 84-4211, R. C. M., 
1947; providing a repealing clause and 
effective date of this act. 

Section 1. The Montana state board of 
examiners is hereby authorized and di- 
rected upon the request of the Montana 
livestock sanitary board to cause to be 
constructed, furnished and equipped a 
livestock sanitary board diagnostic labora- 
tory building in Gallatin County, Mon- 
tana. Said building shall be erected upon 
a site on the present campus grounds of 
Montana state college or upon lands 
owned or hereafter acquired by the state 
in Gallatin County. 

Section 2. The state board of ex- 
aminers is hereby authorized upon the 
request of the Montana livestock sani- 
tary board to issue and sell bonds for the 
purpose of constructing, furnishing and 
equipping the livestock sanitary board 
diagnostic laboratory building. The state 
board of examiners shall advertise for bids 


(3260) Creation of livestock sanitary board. 


on said building in the manner provided 
by law and shall let the contract for said 
building. The board shall require both 
the contractor and architect to give bonds 
to the state of Montana in such amount 
as the board may determine for the faith- 
ful performance of their respective duties 
and contracts. The total cost of construct- 
ing, furnishing, and equipping said build- 
ing shall not exceed the sum of two 


hundred and ninety thousand dollars 
($290,000.00). 
Section 3. For the purpose of providing 


funds for the constructing, furnishing and 
equipping of the livestock sanitary board 
diagnostic laboratory building authorized 
by this act, the state board of examiners 
is hereby authorized and empowered to 
issue and sell diagnostic laboratory build- 
ing bonds of the state of Montana upon 
the request of the Montana livestock sani- 
tary board in an amount not exceeding 
one hundred and ninety thousand dollars 
($190,000.00). Said bonds shall bear in- 
terest at a rate not exceeding four per 
cent (4%) per annum, payable semi- 
annually. The bonds shall be either amor- 
tization or serial bonds, shall bear such 
date as the state board of examiners shall 
prescribe and shall be payable over such 
period of years, not exceeding ten (10), as 
said board may specify. All bonds shall 
be redeemable three (3) years after the 
date of issue and on any interest payment 
date thereafter, at the option of the state 
board of examiners. Said bonds shall be 
in such denomination and form and shall 
contain such recitals as the state board of 
examiners may determine, shall be signed 
by the governor, the attorney general and 
the secretary of state and shall be paid at 
the office of the state treasurer of the 
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state of Montana. The coupons attached 
to said bonds may bear the facsimile sig- 
natures of members of said board. 


Section 4. Said bonds shall be sold by 
the state board of examiners at such time, 
in such manner and under such conditions 
and terms as the board shall deem best to 
carry out the provisions of this act; pro- 
vided that none of such bonds shall be 
sold for less than par, plus accrued inter- 
est to the date of delivery of the bonds. 
Each of said bonds shall be registered be- 
fore delivery with the state treasurer of 
the state of Montana, who shall keep ac- 
curate accounts of payments of interest 
and principal upon said bonds. 


Section 5. The cost of constructing, 
furnishing and equipping said building 
shall be payable out of the following funds 
and from them only: First, the Montana 
livestock sanitary board is hereby author- 
ized to expend the sum of one hundred 
thousand dollars ($100,000.00) from the 
livestock sanitary board fund 151 which 
fund is derived from a one and one-half 
(1%) mill levy on all livestock and is the 
separate tax levied pursuant to the pro- 
visions of section 84-5211, R. C. M., 1947. 
Second, from the proceeds of the bond 
issue as hereinbefore provided, which 
bonds shall be retired and interest paid 
from the proceeds of the tax levy author- 
ized by section 84-5211, R. C. M., 1947, in 


46-243. 


Operation and Effect 

A city, the chief of police, and police 
officers were not liable to a dog owner 
for damages, where the owner’s dog was 
killed by the officers acting under an 


CHAPTER 5—BUTCHERS’ AND 


LICENSES 


46-504 


an amount fixed and determined by the 
state board of examiners at the time of 
the sale of the bonds as necessary for the 
payment of principal and interest of the 
bonds. Provided, however, that the in- 
come from said tax levy over the amount 
necessary to pay principal and interest of 
the bonds may be used by the Montana 
livestock sanitary board as provided by 
section 84-5211, R. C. M., 1947. 


Section 6. To provide for the payment 
of the interest and principal of bonds 
authorized by this act there is hereby 
created a special fund to be known as the 
diagnostic laboratory interest and. sinking 
fund. With the consent and approval of 
the Montana livestock sanitary board, ad- 
ditional money from the funds realized 
from the tax levy provided in section 
84-5211, R. C. M., 1947, may be paid by 
the state board of examiners into the 
interest and sinking fund in any one year 
for the payment and retirement of op- 
tional bonds. 


_Section 7. The expenditure and dedica- 
tion of funds herein provided for shall be 
deemed and held valid notwithstanding 
the provisions of the budget act. 
Section 8. All acts and parts of acts in 
conflict herewith are hereby repealed. 
Section 9, This act shall be in full force 
and effect from and after its passage and 
approval. Approved March 13, 1959. 


(3293) Personal liability—members and officers of board. 


emergency quarantine measure which was 
passed to meet a threatening situation in- 
volving rabies. Ruona v. City of Billings, 
— M —, 323 P 2d 29, 31. 


MEAT PEDDLERS’ LICENSES— 


DUVEAS COOH IDES OrSLAUGH TERE Do PELE 


Section 46-504. License or inspection, when not necessary. 


46-504. License or inspection, when not necessary. Any person who 
kills beef or veal in good faith for his own use shall not be required to have 
such meat inspected or stamped, nor shall he be required to procure any 


license provided for in this act. 


History: En. as part of Sec. 3, Ch. 172, 
L. 1931; amd. Sec. 1, Ch. 78, L. 1941; amd. 
Sec. 1, Ch. 67, L. 1959. 


Amendment 

The 1959 amendment deleted the words 
“or for the use of himself and three (3) 
neighbors” which appeared after the 
words “for his own use.” 


Repealing Clause 


Section 2 of Ch. 67, Laws 1959 repealed 
all acts and parts of acts in conflict 
therewith. 


Effective Date 
Section 3 of Ch. 67, Laws 1959 pro- 
vided the act shall be in full effect from 


and after its passage and approval. Ap- 
proved Feb. 27, 1959. 
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46-605 


LIVESTOCK 


CHAPTER 6—BRANDS—RECORDING—VENTING— 
LIVESTOCK MORTGAGES 


Section 46-609. Fees for recorder of marks and brands. 


46-605. 


Operation and Effect 


Where the holder of a registered brand 
died and thereafter the brand expired with- 
out being re-registered, the brand was 
then open to record by anyone; hence, 
mandamus brought by the administrator 
of the deceased person at a later date 


(3303) Designation of years for re-recording brands. 


would not lie to require the recorder of 
marks and brands to record the brand in 
the administrator’s name as there is no 
clear legal duty upon the recorder to do 
what the administrator required by his 
complaint. Benolken v. Miracle, 129 M 
495, 289 P 2d 953, 954. 


46-609. (3307) Fees for recorder of marks and brands. The general 
recorder of marks and brands shall charge and collect for recording each 
mark or brand the sum of eight dollars ($8.00), and for re-recording each 
mark or brand the sum of four dollars ($4.00), and for a certified copy of 
any such record and each duplicate certificate one dollar ($1.00), and all 
fees so collected shall be paid into the livestock commission fund; provid- 
ing, however, that not more than ten per cent (10%) of the net re-record- 
ing fees after all expenses of re-recording are paid, shall be expended in 
any one year except in case of an emergency declared by the governor. 


History: En. Sec. 7, Ch. 144, L. 1921; brands from $6.00 to $8.00 and from 
re-en. Sec. 3307, R. C. M. 1921; amd. Sec. $3.00 to $4.00 respectively. 
1, Ch. 14, L. 1929; amd. Sec. 1, Ch. 109, 4 
Repealing Clause 


L. 1949; amd. Sec. 1, Ch. 65, L. 1959. 
Section 2 of Ch. 65, Laws 1959 repealed 
Amendment all acts or parts of acts in conflict there- 
The 1959 amendment raised the fees for with. 
recording and re-recording marks’ or 


CHAPTER 8—INSPECTION OF LIVESTOCK BEFORE 
. REMOVAL FROM COUNTY 


Section 46-801. Inspection of livestock before removal from county. 
46-802. Duties of state stock inspectors and deputy state stock inspectors. 
46-804. Fees for inspection and livestock transportation permit. 
46-806. Penalties for violations of act. 

46-801. Inspection of livestock before removal from county. 

(1) to (5). * * * [Subdivisions (1) to (5), same as parent volume.] 

(6) The provisions of section 1 of this act (this section) shall not 
apply. 7 

(a) to (d). * * * [Subsections (a) to (d), same as parent volume.] 

(e) to any animal or animals when driven on the hoof from one (1) 
county to an adjoining county within the state for the purpose of shipment 
by railroad or delivery to a licensed public market by any person who has 
been the owner of said animal or animals for a period of at least three (3) 
months; 

(f). * * * [Same as parent volume.] 

(g) to any such animal or animals when hauled by truck or trailer 
from one county to an adjoining county within the state for the purpose 
of shipment by railroad at which shipping point the livestock commission 
of the state of Montana maintains a stock inspector or where a deputy 
state stock inspector is available, and for which a transportation permit 
has been obtained in the manner provided by law. | 
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History: En. Sec. ip Ch. 59, L. 1943; Amendment 
1, Ch. 210, L. 1947; amd. Sec. 1, Ch. 110; = qeleted the word “such” which appeared 
L, 1949; amd. Sec. 1, Ch. 184, L. 1953; between the words “any” and “animal” 


amd. Sec. 1, Ch. 142, L. 1957. and added subsec. (g) to subd. (6). 

46-802. Duties of state stock inspectors and deputy state stock in- 
spectors. It shall be the duty of state stock inspectors and deputy state 
stock inspectors, upon the application of the owner of any such animal 
referred to in section 46-801, or the duly authorized agent of such owner, 
to inspect all such animals intended for removal or shipment as in this 
act provided, and to issue his certificate of inspection therefor, if it shall 
appear with reasonable certainty that the applicant is the owner of such 
animal or has the lawful right to the possession thereof. 


The inspection herein provided for shall include such examination of 
the animal and all marks and brands thereon as to identify the same. The 
certificate of inspection shall be made in triplicate and shall specify the date 
of inspection, the place of origin and place of destination of the shipment, 
the name and address of the owner of the animal or of the applicant for 
inspection, the class of the animal as specified in section 46-801, the marks 
and brands, if any, upon the animal, and such other information and 
upon such form of certificate as the livestock commission may from time 
to time require. One (1) copy of the certificate shall be retained by the 
inspector, one (1) copy thereof shall be furnished by the inspector to the 
owner or shipper of the animal, and one (1) shall be filed by the inspector 
with the secretary of the livestock commission at Helena, Montana, within 
five (5) days. 

If it shall appear with reasonable certainty that the applicant is the 
owner of such animals or has the lawful right to the possession thereof, the 
state stock inspectors or deputy state stock inspectors or any sheriff 
or deputy sheriff, upon application of an owner or his agent of any such 
animal or animals to be consigned and delivered directly to a licensed 
livestock market located in another county of the state, or delivered 
directly to a railroad shipping point in an adjoining county, shall issue 
to such person a separate market consignment permit or transportation 
permit for each owner when the owner, or owners, or their duly authorized 
agents sign such permit certifying the brands, description and destination 
of such animals. The market consignment permit or transportation permit 
shall be made in triplicate, shall specify the date and time issued, the 
place of origin and place of destination of the shipment, the name and 
address of the owner of the animal or animals and the name and address 
of the person actually transporting the animal or animals if different than 
the owner, the kind of animal or animals, the marks and brands, if any, 
upon the animal or animals, a description of the vehicle or vehicles to be 
used to transport such animal or animals to include the license number of 
such vehicle or vehicles and such other information and upon such form of 
permit as the livestock commission may from time to time require. Any 
such permit so issued shall be good for shipment within 36 hours from 
date and time of issue; provided, however, that permits not used within 
this time limitation must be returned to the issuing officer to be canceled 
and to release permittee from performance. One copy of such permit shall 
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be retained by the inspector or sheriff’s office, one copy shall be filed by 
the inspector or sheriff's office with the secretary of the livestock com- 
mission at Helena, Montana within five (5) days of the date of issue, and 
one copy shall be furnished by the inspector or sheriff’s office to the owner 
or shipper of the animal or animals which such copy of the permit shall 
accompany the shipment and be delivered to the state stock inspector at 
the livestock market or shipping point where the animal or animals are 
delivered. 


History: En. Sec. 2, Ch. 59, L. 1943; 
amd. Sec. 2, Ch. 184, L. 1953; amd. Sec. 2, 
Ch. 142, L. 1957. 


Amendment 

The 1957 amendment in the first sen- 
tence of the third paragraph inserted the 
words “or any sheriff or deputy sheriff” 


“or delivered directly to a railroad ship- 
ping point in an adjoining county” and 
“or transportation permit”; in the second 
sentence inserted the words “or transpor- 
tation permit” and in the fourth sentence 
inserted the words “or sheriff’s office” 
each time they appear and inserted the 
words “or shipping point.” 


46-804. Fees for inspection and livestock transportation permit. 
(a) For the service of inspection herein provided for before removal 
from county, the inspector making such inspections shall receive twenty- 
five cents (25¢) per head for twelve (12) head or less, or three dollars 
($3.00) for from twelve (12) head to-thirty (30) head and shall receive ten 
cents (10¢) per head for each animal over thirty (30) head; for the issu- 
ance of a market consignment permit or transportation permit herein pro- 
vided for before removal from county, the inspector, sheriff or deputy 
sheriff issuing such permits shall receive twenty-five cents (25¢) for each 
permit issued for twelve (12) head or less; fifty cents (50¢) for each permit 
for twelve (12) to thirty (30) head and one dollar ($1.00) for each per- 
mit issued for over thirty (30) head and shall receive in addition thereto 
his necessary actual expenses, to be paid by the owner thereof or the 
person for whom the inspection is made or permit issued. All such in- 
spection and permit fees and expenses shall be collected by the inspector, 
sheriff or deputy sheriff making the same at the time of inspection or issu- 
ance of permit and all such fees and expenses collected by a deputy state 
stock inspector, sheriff or deputy sheriff shall be retained by him and all 
such fees and expenses collected by a state stock inspector shall be sent by 
him to the livestock commission for deposit in the state treasury to the 
credit of the livestock commission fund. 


(b) For the service of inspection herein provided for before any such 
animal is sold or offered for sale at any licensed public market, the state 
stock inspector making such inspection shall receive (1) twenty cents 
(20¢) per head for any such animal originating within the county in the 
state in which such market is maintained, or transported under a market 
consignment permit, and (2) ten cents (10¢) per head for any such animal 
previously inspected before removal from county as herein provided. All 
such fees to be paid by the owner thereof or by the person for whom the 
inspection is made. For inspecting any such animal before same is re- 
moved from the premises of such licensed public market the state stock 
inspector making such inspection shall receive ten cents (10¢) per head 
from the owner thereof or the person for whom the inspection is made. 
All such fees for inspection at such market shall be collected by the state 
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stock inspector making the inspection at the time such inspection is made 
and shall be sent by him to the livestock commission for deposit in the 
state treasury to the credit of the livestock commission fund. 


(c) A question or doubt having arisen as to the intention of the 
legislature and policy of the state concerning the disposition of inspec- 
tion fees and expenses collected by the state stock inspectors of the state 
of Montana for the inspection of livestock, it is hereby declared to be the 
policy of this state and the intent of the said twenty-eighth legislative 
assembly of the state of Montana that all such inspection fees and ex- 
penses be paid to the livestock commission for deposit in the state 
treasury to the credit of the livestock commission fund, and that said 
state stock inspectors shall be paid for their services and receive for their 
expenses only such sums as shall be agreed upon by the livestock com- 
mission of the state of Montana and fixed and determined by the state 
board of examiners. 


History: En. Sec. 4, Ch. 59, L. 1943; 
amd. Sec. 1, Ch. 106, L. 1949; amd. Sec. 3, 
rere L. 1953; amd. Sec. 3, Ch. 142, L. 
1957. 


Amendment 
The 1957 amendment made numerous 


changes in subd. (a) of this section. For 


subdivision prior to amendment see parent 


volume. 


46-806. Penalties for violations of act. (a) Any person who removes 
or causes to be removed from any county in the state any animal or animals 
of the class referred to in section 46-801; (1) without having the same in- 
spected prior to removal where such inspection is required by law; 
(2) without obtaining a market consignment permit or transportation 
permit, where such permits are obtainable by law; (3) and does obtain 
a market consignment permit for such animal or animals but does not 
deliver such animal or animals transported thereunder to the livestock 
market designated in the market consignment permit; (4) and does 
obtain a transportation permit for such animal or animals but does not de- 
liver such animal or animals transported thereunder to the destination as 
shown on the transportation permit and fails to have such livestock so 
transported inspected at point of destination or does not file a loading 
tally with the carrier as provided in section 46-1008; shall be guilty of a 
misdemeanor and shall be punishable as hereinafter provided. 

(b) to (f). * * * [Subdivisions (b) to (f), same as parent volume.] 


History: En. Sec. 6, Ch. 59, L. 1943; consignment permit for such animal or 


amd. Sec. 4, Ch. 184, L. 1953; amd. Sec. 4, 
Ch. 142, L. 1957. 


Amendment 

The 1957 amendment in subd. (a) sub- 
stituted “(2) without obtaining a market 
consignment permit or transportation per- 
mit, where such permits are obtainable by 
law” for “(2) without obtaining a market 


animals, where such market consignment 
permit is obtainable by law” and added 
all of (4). 


Repealing Clause 

Sections 9. one Ch: 0142) Laws: 1957 Sree 
pealed all acts and parts of acts in conflict 
therewith. 
Woe, 


CHAPTER 10—ESTRAYS—DISPOSAL OF 


b 


Section 46-1005. ‘‘Estray,’ 


as herein used, defined. 


46-1008. Shipment of stray cattle—duty of shipper and railroad agents—peti- 


tion for inspection. 
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46-1005. (3337) “Estray,” as herein used, defined. An estray within 
the meaning of this act shall be any horse, mule, mare, gelding, colt, cow, 
ox, bull, stag, steer, heifer, or calf, not bearing a brand and the ownership 
of which cannot be determined by the stock inspector of the district where- 
in such animal may be found, by inquiry among reputable resident stock 
owners or freeholders therein; or any of such animals bearing a recorded 
brand but the owner of which brand cannot be located at or through the 
post office designated upon the records of the recorder of marks and brands, 
or which owner cannot be located by the stock inspector of the district 
where such estray is found by inquiry among reputable resident stock 
owners or freeholders therein; or any of the animals above enumerated 
which bears an unrecorded brand, the owner of which unrecorded brand 
cannot be ascertained by the stock inspector of the district wherein said 
animal is found, by inquiry among reputable resident stock owners or 
freeholders therein. 


History: En. Sec. 5, Ch. 34, L. 1915; Repealing Clause 
re-en. Sec. 3337, R. C. M. 1921; amd. Section 2 of Ch. 112, Laws 1959 re- 
Sec. 1, Ch. 112, L, 1959. pealed all acts or parts of acts in conflict 
therewith. 
Amendment 


The 1959 amendment deleted the words Effective Date 
“over one year old” which appeared after Section 3 of Ch. 112, Laws 1959 pro- 
the words “colt” and “calf.” vided the act should be in effect from 
and after its passage and approval. Ap- 
proved March 2, 1959. 


46-1008. (3341) Shipment of stray cattle—duty of shipper and rail- 
road agents—petition for inspection. Every person, agent, firm, corpora- 
tion, pool or roundup association, who shall ship cattle by railroad to any 
market where Montana livestock inspectors are maintained, may ship 
with their own cattle any estrays which may be among them, but they 
must before shipment, or at the time of loading same on the cars for ship- 
ment, carefully and as accurately as possible inspect or tally the brand 
on such cattle, whether their own or estrays, making a list in duplicate, 
which list shall state the date of loading, name of shipper, description of 
brands on each animal, number and class of the cattle bearing such brand, 
destination, name of the commission firm to whom consigned, and the 
name of the person in charge of the shipment except that in the case of 
cattle not owned by the shipper and which are marked with a recorded 
brand, or where the owner is known to be someone other than the shipper, 
the shipper must obtain the written consent of such owner or owners, or 
the written consent of a state stock inspector or a deputy state stock in- 
spector before shipment of such cattle. It shall be the duty of the railroad 
agent at the point of loading to require from the shipper lists as described 
in this act, and to forward, within twenty-four (24) hours after loading, 
one copy to the livestock commission at Helena, Montana, and another 
copy to the Montana brand inspector at the point of destination. However, 
in any county or counties where there has been established an association 
of livestock people, the livestock commission on the receipt of a petition 
from an association shall require that all cattle shipped by rail from the 
respective county or counties be inspected before loading by a state stock 
inspector or deputy state stock inspector. The petition must be signed 
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by at least fifty-one per cent (51%) of the owners of cattle in the county, 
and such petitioners owning at least fifty-five per cent (55%) of the 
cattle as shown by the most recent completed assessment records of the 


county assessor. 


History: En. Sec. 1, Ch. 94, L. 1907; 
Sec. 1820, Rev. C. 1907; re-en. Sec. 3341, 
R. C. M. 1921; amd. Sec. 1, Ch. 29, L. 
1923; amd. Sec. 1, Ch. 137, L. 1943; amd. 
Sec. 1, Ch. 99, L. 1957. 


Amendment 


The 1957 amendment added the last two 
sentences. 


Repealing Clause 

Section 2 of Ch. 99, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


CHAPTER 14—LEGAL FENCES—LIABILITY OF OWNERS 
POR TRESPASSING STOCK 


46-1401. (3374) Legal fences defined. 
References 
Cited in Thompson vy. Yellowstone 


Livestock Comm., 133 M 403, 324 P 2d 
46-1409. 


Fences 

Under common law, livestock must be 
fenced in, but under range law, they must 
be fenced out. Thompson v. Mattuschek, 
— M —, 333 P 2d 1022, 1025. 


Removal of Line Fence 


In action to restrain trespass by live- 
stock and to recover for partial loss of a 
growing crop of barley then being tram- 
pled and grazed down by livestock after 


412, 421; Thompson v. Mattuschek, — 
M —, 333 P 2d 1022, 1026. 


(3378) Liability of owners of stock for trespass. 


defendant had removed a long-standing 
section line fence bounding one _ side 
of a field which plaintiff had just planted 
to barley, complaint alleging a malicious 
removal of the fence was sufficient to 
state a cause of action for trespass of cat- 
tle upon plaintiff's property although he 
did not allege a secure enclosure of the 
barley field but did so testify. Thompson 
veo ane — M —, 333 P 2d 1022, 
1026. 


CHAPTER 15—HERD DISTRICTS 


Section 46-1501. Herd districts—creation, size, location—dissolution—exclusion of 
; government land—records. 


46-1501. (3384) Herd districts—creation, size, location—dissolution— 
exclusion of government land—records. (a) Herd districts may be 
created in any county in the state of Montana to contain twelve (12) 
square miles or more, lying not less than one (1) mile in width, outside 
of the incorporated cities; excepting only that herd districts may be created 
containing not less than six (6) nor more than fifty-four (54) square 
miles, lying not less than two (2) miles in width, when such territory 
joins and is contiguous with the boundaries of a city having a population 
of ten thousand (10,000) or more and such territory so to be created in a 
herd district has a suburban population of not less than two hundred (200) 
people; upon petition of owners or possessors of fifty-five per centum 
(55%) of the land in such district, and providing twenty-five per centum 
(25%) or more of the land in such district is in actual cultivation, or being 
used for residential purposes. 

In formation of such a district the entire holding of any owner or lessee 
must be included unless such owner or lessee consent that less than his 
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entire contiguous holdings be included in the petition. And such petition 
shall designate the months of the year when herd district is effective, and 
upon presentation and filing of such petition, properly signed, giving out- 
side boundaries and description of proposed district and the post-office 
address of the signers thereto, with the clerk and recorder in the county 
in which the said district is being created, the county commissioners of 
such county, upon receipt thereof, shall set a date for hearing protests 
and verifying the signatures thereto, and shall give not less than twenty 
(20) days’ notice of the same by three (3) publications in a newspaper of 
general circulation in the county of the proposed district. At the hearing 
held pursuant to such notices the county commissioners shall examine the 
petition and shall cause a map to be made in order to determine the shape 
and regularity of the boundaries of the proposed district. The said com- 
missioners may then establish the district, but such district shall be estab- 
lished only in such manner that the district will be reasonably regular and 
symmetrical in shape, or practicable in relation to the geographical fea- 
tures of such district. 


Should it appear to such county commissioners after such hearing that 
the signatures attached to such petition were genuine, they shall im- 
mediately declare such herd district created and established; after which 
the county commissioners must give notice by four (4) weekly publica- 
tions in some newspaper nearest the district of the creation of such dis- 
tricts, also stating period such districts will be in effect, and such districts 
shall not be in effect until thirty (30) days have expired after the order. 
Upon petition of any owner or possessor of lands lying contiguous and 
adjoining any herd district theretofore created, and upon like hearing and 
notice as hereinabove provided for, such lands shall be included in said 
herd district and become a part thereof. Should the signature of lessee 
appear on the petition creating or abolishing any herd district, the owner 
or owners of said land may appear either in person or agent and enter 
their protest. And the board of county commissioners shall remove the 
name of the lessee from said petition, and no person shall be permitted to 
withdraw his name after the hour set for hearing same. 


(b) When a petition praying that any established herd district be dis- 
solved is filed with the county clerk and recorder of the county wherein 
such district has been established, and it is set forth therein that such peti- 
tion is signed by the owners or possessors of fifty-five per cent (55%), or 
more of the lands lying within such district, and that less than twenty-five 
per cent (25%) of the lands included in such district is in actual cultivation, 
the said county clerk and recorder shall call such petition to the attention of 
the board of county commissioners of the county at its next regular meet- 
ing; and at said meeting by its order the said board shall set such peti- 
tion for hearing at a specified time on a day certain of which notice shall 
be given by publication at least once in each week for three (3) successive 
weeks in some newspaper of general circulation in the county. 


At the time fixed for hearing the board of county commissioners shall 
first require proof of publication of the notice of said hearing to be made 
and thereafter shall consider the petition and hear all interested parties. 
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At the conclusion of any such hearing if the board of county commis- 
sioners shall find that notice of hearing has been given in the manner 
and for the time prescribed herein and that the owners or possessors of 
fifty-five per cent (55%), or more of the lands lying within such herd 
district have signed the petition and request that such district be dis- 
solved, and that less than twenty-five per cent (25%), of the lands in- 
cluded in such district are in actual cultivation, then the said board shall 
forthwith spread such findings upon its minutes and thereupon shall enter 
an order in terms that by reason of such findings and of the proceedings 
had upon such petition the said herd district is thereby dissolved. Forth- 
with upon the making and entry of any such order aforesaid the herd 
district affected thereby shall be dissolved for all purposes thereafter. 


(c) Any tract of land embraced within any established herd district 
and which contains eighteen (18) government sections of land, or more, 
so located that at least one-fourth (%4) of the perimeter of such tract 
coincides with the existing boundaries of such herd district, may be ex- 
cluded therefrom upon proceedings had before the board of county com- 
missioners of the county wherein the said district has been established 
on a like petition, notice and hearing and by a like order as in the case 
of proceedings for dissolving herd districts; provided that when the 
exclusion of any such tract of land from an existing herd district is sought 
the petition shall describe the tract to be excluded with common certainty 
and shall set forth that it is signed by the owners or possessors of fifty- 
five per cent (55%), or more of the lands lying within the boundaries 
of the tract to be excluded, and that less than fifteen per cent (15%), of 
the lands included in such tract is in actual cultivation; and provided 
further that in any such case if the board of county commissioners at the 
conclusion of the hearing had shall find that the tract of land to be ex- 
cluded conforms to the requirements of this section and that the allega- 
tions of the petition are true its findings to that effect shall be spread upon 
the minutes and the board shall thereupon enter its order in terms that 
by reason of such findings and of the proceedings had upon such petition 
the tract of land described in the petition which shall be further set 
forth with common certainty in the order is thereby excluded from such 
herd district for all purposes thereafter. Forthwith upon the making and 
entry of any such order of exclusion the tract of land therein described 
shall be deemed for all purposes thereafter to be excluded from and to 
form no part of the herd district affected thereby. 


History: En. Ch. 74, L. 1917; amd. added, at the end of the first paragraph 


Sec. 2, Ch. 167, L. 1919; re-en. Sec. 3384, 
R. C. M. 1921; amd. Sec. 1, Ch. 56, L. 
1929; amd. Sec. 1, Ch. 117, L. 1931; amd. 
Sec. 1, Ch. 103, L. 1951; amd. Sec. 1, 
Ch. 209, L. 1959. 


Amendment 

The 1959 amendment, in the first clause 
of subd. (a), decreased the minimum area 
from 54 to 12 square miles and the mini- 
mum width from three to one mile; and 


of subd. (a) the words “or being used for 
residential purposes.” 


Repealing Clause 

Section 2 of Ch. 209, Laws 1959 re- 
pealed all acts or parts of acts in conflict 
therewith. 


References 


Cited in Thompson v. Mattuschek, — 
M —, 333 P 2d 1022, 1025. 
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CHAPTER 16—HORSE HERD DISTRICTS 


46-1601. (3389.2) Horse herd districts—size-—location—petition, etc. 
References 


Cited in Thompson v. Mattuschek, — 
M —, 333 P 2d 1022, 1025. 


CHAPTER 17—ANIMALS RUNNING AT LARGE 
Section 46-1717. Female breeding cattle, purebred bull to accompany. 


46-1717. (3404) Female breeding cattle, purebred bull to accompany. 
Any person or persons, firm, company, or corporation allowing or per- 
mitting female breeding cattle to run at large upon the public ranges or 
national forest reserves in the state of Montana must place upon said 
range or national forest reserve one purebred graded bull of a recognized 
beef type, not less than fifteen (15) months nor more than eight (8) years 
of age, for every thirty (30) head of female breeding cattle, pastured 
upon such range or national forest reserve; provided, however, that any 
two (2) or more such users of the public range or national forest reserve 
may join together in furnishing such bull when the aggregate number of 
female breeding cattle turned loose upon the same range or national 
forest reserve by such two (2) or more users thereof does not exceed 
thirty (30) head. 


A purebred bull as contemplated by this act must be a bull having a 
registration certificate from the breeding association of its particular 
breed. A graded bull as defined in this act, shall be one selected by a 
committee of permittees. 


History: En. Sec. 2, Ch. 62, L. 1917; 
amd. Sec. 1, Ch. 42, L. 1919; re-en. Sec. 
3404, R. C. M. 1921; amd. Sec. 1, Ch. 
40, L. 1957. 


Amendment 


The 1957 amendment inserted the word 
“graded” between the words “purebred” 
and “bull” in the first paragraph and added 
the second paragraph. 


46-1718. 
History Correction 
History: En. Sec. 3, Ch. 62, L. 1917; 


amd. Sec. 1, Ch. 42, L. 1919; re-en. Sec. 
3405, R. C. M. 1921. 


Repealing Clause 


Section 2 of Ch. 40, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with 


Effective Date 


Section 3 of Ch. 40, Laws 1957 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 
ruary 21, 1957. 


(3405) Penalty for violation of act. 


46-1719. (3406) Taking up and castrating bulls, notice to owner. 


History Correction 

History: En. Sec. 4, Ch. 62, L. 1917; 
amd. Sec. 1, Ch. 42, L. 1919; re-en. Sec. 
3406, R. C. M. 1921. 


Inquiry as to Ownership 

Where defendant found a_ purebred 
dairy bull running at large upon his pas- 
ture it would not have been either un- 


natural or unreasonable for the defendant 
to have contacted his neighbor, the plain- 
tiff, to ascertain what, if anything, either 
knew about the bull. By failing to do 
this the defendant was liable to the plain- 
tiff, the owner of the bull, for castrating it. 
Holden vy. Varner, 128 M 211, 272 P 2d 
1008, 1010. 
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CHAPTER 21—SHEEP—PROTECTION FROM PREDATORY 
ANIMALS—TAX 


Section 46-2102. County commissioners may require per capita license fee on sheep. . 
46-2104. Duty of county commissioners—petition of sheep owners. 


46-2102. County commissioners may require per capita license fee on 
sheep. To defray the expense of such protection the board of county com- 
missioners of any county shall have the power to require all owners or 
persons in possession of any sheep, coming one year old or over, in the 
county on the regular assessment date of each year to pay a license fee of 
not exceeding ten cents (10¢) per head of sheep so owned or possessed 
by him in the county; provided that all owners or persons in possession 
of any sheep, coming one year old or over, coming into the county after 
the regular assessment date and subject to taxation under the provisions 
of section 84-6008 shall also be subject to payment of the license fee herein 
prescribed. Upon the order of the board of county commissioners such 
license fees may be imposed by the entry thereof in the name of the 
licensee upon the property tax rolls of the county by the county assessor. 
Said license fees shall be payable to and collected by the county treasurer, 
and when so levied, shall be a lien upon the property, both real and per- 
sonal of the licensee. In case the person against whom said license fee 
is levied owns no real estate against which said license fee is or may be- 
come a lien, then said license fee shall be payable immediately upon its 
levy and the treasurer shall collect the same in the manner provided by 
law for the collection of personal property taxes which are not a lien 
upon real estate. When collected, said fees shall be placed by the treasurer 
in the predatory animal control fund and the moneys in said fund shall 
be expended on order of the board of county commissioners of the county 
for predatory animal control only. The word “owners” or “persons” shall 
include natural persons, co-partnerships, corporations, trusts and estates. 


History: En. Sec. 2, Ch. 206, L. 1943; Amendment 
amd. Sec. 1, Ch. 123, L. 1949; amd. Sec. 1, Tien 10s7amendinentinadesnunercte 
Ch. 87, L. 1957. changes in this section. For section prior . 


to amendment see parent volume. 


46-2104. Duty of county commissioners—petition of sheep owners. 
In conducting a predatory animal control program, the board of county 
commissioners shall give preference to recommendations for such pro- 
gram and its incidents as made by organized associations of sheep growers 
in the county. Upon petition of the resident owners of at least fifty-one 
per cent (51%) of the sheep in the county, as shown by the assessment 
rolls of the last preceding assessment, which petition shall be filed with the 
board of county commissioners on or before the first Monday in Decem- 
ber in any year, such board shall establish the predatory animal control 
program, and cause said licenses to be secured and issued and the fees 
collected for the following year in such amount, not exceeding the limits 
of ten cents (10¢) per head of sheep as shown by said assessment rolls, 
as will defray the cost of administering the program so established. The 
license fee determined and set by the board, within said limits, shall 
remain in full force and effect from year to year without change, unless 
there is filed with the board a petition subscribed by the resident owners of 
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at least fifty-one per cent (51%) of the sheep in the county, as shown by 
the assessment rolls of the last assessment preceding the filing of the 
petition, for termination of the program and repeal of the license fee, in 
which event the program shall by order of the board of county commis- 
sioners be disestablished and the license fee shall not be further levied. 
If the resident owners of at least fifty-one per cent (51%) of the sheep in 
the county either (a) petition for an increase in the license fee, subject 
always to the maximum limitation of ten cents (10¢) per head of sheep, or 
(b) petition for a decrease in the license fee then in force, the board of 
county commissioners shall upon receipt of any such petition fix a new 
license fee to continue from year to year and the program shall thereupon 
continue within the limits of the aggregate amount of the license fee as 
collected from year to year. 


History: En. Sec. 4, Ch. 206, L. 1943; 
amd. Sec. 1, Ch. 24, L. 1949; amd. Sec. 2, 
Ch. 87, L. 1957. 


Amendment 

The 1957 amendment made numerous 
changes in this section. For section prior 
to amendment see parent volume. 


Repealing 

Section 3 of Ch. 87, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Date 


Section 4 of Ch. 87, Laws 1957 provided 
the act should be in effect from and after 


its passage and approval. Approved 
March 4, 1957. 


CHAPTER 23—GRASS CONSERVATION—GRAZING DISTRICTS 


Section 46-2303. Montana grass conservation commission—membership and terms. 


46-2305. Secretary—compensation. 
46-2320. Distribution of grazing preferences. 
46-2326. Running livestock at large or in herd without permit forbidden— 


liability of owner—penalty—procedure—release to owner. 


46-2303. Montana grass conservation commission—membership and 
terms. There is hereby created the Montana grass conservation commis- 
sion of the state of Montana which commission shall be composed of five 
(5) members with the powers and duties specified in this act. Such mem- 
bers shall be appointed by the governor of the state and approved by the 
senate for four-year terms or until their successors are appointed and quali- 
fied; provided, however, three (3) members of the first five (5) appointed 
after the passage and approval of this act shall serve for terms as follows: 
One (1) for a one-year term and one (1) for a two-year term and one (1) 
for a three-year term; at the expiration of these terms all subsequent 
appointments except those filling vacancies in unexpired terms, shall be 
for four (4) years. All regular terms of such members shall begin on 
April first. The governor, giving full consideration to representation to 
large and small operators, shall appoint one (1) representative member 
and livestock operator who is either an officer or a permittee member of 
an organized state grazing district, from each of the following groups: 


(1) One (1) member from the Montana Stockgrowers’ Association; 
(2) One (1) member from the Montana Woolgrowers’ Association; 
(3) One (1) member from the County Commissioners’ Association; 
(4) One (1) member from one (1) of the cooperative state grazing dis- 
tricts, and the fifth member to be a person representing the general public 
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familiar with the livestock industry. If a vacancy occurs on the commis- 
sion the governor shall, within thirty (30) days, fill such vacancy for the 
unexpired term from the group from which said vacancy shall occur. Ex- 
-pired terms shall be filled by appointment from the group to which the 
retiring member belonged. 


History: En. Sec. 3, Ch. 208, L. 1939; 
amd. Sec. 1, Ch. 257, L. 1955. 


Amendment 


The 1955 amendment in the third sen- 
tence substituted the word “on” for the 


word “upon” and in the fourth sentence 
substituted “permittee member” for “di- 
rector.” 


46-2305. Secretary—compensation. The commission shall select and 


appoint a secretary at a salary of not to exceed five hundred dollars 
($500.00) per month. The secretary shall be the executive officer of the 
commission and shall be controlled and directed by the rules and regula- 
tions established by the commission from time to time and applicable 
to the duties of his office. The commission shall fix the salary of the 
secretary. 


History: En. Sec. 5, Ch. 208, L. 1939; 


amd. Sec. 1, Ch. 13, L. 1949; amd. Sec. 1, 
Ch. 124, L. 1953; amd. Sec. 2, Ch. 257, 
L. 1955. 


Amendment 


dred dollars ($500.00) per month” in the 
first sentence; substituted the word “The” 
for the words “and said”? which begins the 
second sentence and deleted from the end 


of the section the words “not to exceed 
four hundred dollars ($400.00) per month.” 


The 1955 amendment inserted the words 
“at a salary of not to exceed five hun- 


46-2320. Distribution of grazing preferences. When a state district is 
organized, grazing preferences shall be distributed in the following man- 
ner: Any member of a state district owning or controlling dependent 
commensurate property as heretofore defined may be given a grazing pref- 
erence. If the carrying capacity of the range exceeds the reasonable needs 
of the members owning or controlling dependent commensurate property, 
members owning or controlling commensurate property shall have the 
preference. If the carrying capacity of the range exceeds the reasonable 
needs of the members owning or controlling dependent commensurate 
property or commensurate property, temporary grazing permits may be 
issued to nonmembers or members, preferring those that have used the 
range for any three (3) or any two (2) consecutive years in the five-year 
period immediately preceding June 28, 1934; or in the case of districts 
organized after March 15, 1945, preferring those that have used the range 
five (5) years immediately preceding the organization of such districts. 
When such temporary permit is utilized by a permittee in connection with 
forage-producing lands owned or controlled by such permittee within or 
near the district for a period of any combination of four (4) years out of 
five (5), then the forage-producing lands owned or controlled by such 
permittee may be considered dependent commensurate property, and upon 
application, the district may accordingly grant such permittee membership 
and preference in the district providing an application had been made for 
temporary rights for each of the five (5) years. Provided, however, such 
temporary permits shall at all times be merely privileges granted from 
year to year, and their possession shall in no event establish a preference 
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right unless such preference right be expressly granted by the district and 
in the manner herein provided. 


If reduction in grazing privileges become necessary, operators with 
temporary permits will be reduced first on a proportionate basis. When 
the extent of reduction of privileges exceeds that of temporary permits, 
then the rights of operators with both dependent commensurate property 
and commensurate property shall be reduced together on a proportionate 
basis. 


History: En. Sec. 20, Ch. 208, L. 1939; “districts” singular the last time it appears 
amd. Sec. 5, Ch. 199, L. 1945; amd. Sec. in the fourth sentence of the first para- 
3, Ch. 163, L. 1953; amd. Sec. 3, Ch. 257, graph and the word “reductions” singular 
L. 1955. in the first sentence of the second para- 


Amendment graph, 


The 1955 amendment made the word 


46-2326. Running livestock at large or in herd without permit forbidden 
—liability of owner—penalty—procedure—release to owner. (1) No 
owner or person in control of livestock shall permit the same to run at 
large, or under herd, within the exterior boundaries of any state district, 
unless the owner or person in control of such livestock shall first obtain 
a grazing permit for same from such state district; and the owner or per- 
son in control of such livestock running at large, or under herd, within a 
state district, without a permit from the district, or in excess of such per- 
mit, shall be liable for all damages sustained. thereby by any member, 
permittee or state district. If any such livestock wrongfully enters upon 
premises within such district, the owner or person in control of such 
trespassing livestock, who willfully or negligently permits same to run 
at large within the district, without first obtaining a permit therefor from 
the district, shall be guilty of a misdemeanor and upon conviction thereof, 
shall be punished by a fine not less than ten dollars ($10.00), nor more 
than five hundred dollars ($500.00), and in addition to said punishment, 
shall be liable for all damages sustained thereby to the party entitled 
thereto; provided that this provision shall not require any person to obtain 
a grazing permit to graze livestock upon land owned or controlled by him 
within such state district, if the stock so grazed is restrained from running 
at large within such state district and from grazing upon any other lands 
within the state district. 


(2) The state district or its duly authorized agent controlling the 
land upon which such wrongful entry is made by trespassing livestock, 
may take into its possession such livestock and shall reasonably care for 
same while in its possession and may retain possession of said livestock 
and have a lien and claim thereon as security for payment of such dam- 
ages and reasonable charges for the care of said livestock while in its 
possession. The state district taking up such livestock shall, within 
seventy-two (72) hours after taking possession thereof, notify said owner, 
owners, or person in charge thereof, by a notice in writing, describing said 
livestock by number of animals and brands thereon, if any, the amount of 
damages claimed to date, and the charge per animal unit per day for caring 
for and feeding the same thereafter, such charges not to exceed fifty cents 
(50c) per animal unit per day, and describing by general description, the 
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location of the premises upon which said livestock is held, and requiring 
such owner or owners, within ten (10) days after receiving said notice, to 
take said livestock away after making full payment of all damages and 
costs of said livestock. | 


(3) In case the parties do not agree as to the amount of damages, the 
state district taking up such livestock, may, at the expense of the owner, 
retain a sufficient amount of such livestock to cover the amount of dam- 
ages claimed by the state district. Provided, however, that the owner 
may, upon furnishing a good and sufficient bond, conditioned for the pay- 
ment to the state district of all sums, including costs that may be re- 
covered by said state district in a civil action to foreclose its lien, have 
returned to him all livestock held as aforesaid, and said state district shall 
be liable to such owner for any loss or injury to said livestock accruing 
through the state district's lack of reasonable care. If the state district 
taking up livestock shall fail to recover in a civil action a sum equal to 
that offered to the state district by the owner of the livestock, the former 
shall bear the expense of keeping and feeding same while in its possession. 
Such notice may be given by personal service on the said owner, owners 
or person in charge thereof, or by leaving said notice at his usual place of 
residence with some member of his family over the age of fourteen (14) 
years, or by sending said notice by prepaid registered mail, addressed to 
his last known place of residence. Said service by registered mail shall 
be deemed complete upon the deposit of said notice in the post office. 


(4) Upon demand, the state district or its authorized agent controlling 
the land, or party in charge of such livestock, shall release and deliver 
possession of such livestock to the owner or person entitled thereto, 
upon payment of damages and charges; but said payment of damages 
and charges shall not act as a bar to the prosecution of said person, owner 
or persons in control of such livestock, as hereinbefore provided. If the 
amount of damages or costs demanded by the party taking up such live- 
stock is in excess of the actual damage and actual costs, the owner or 
person in charge of such livestock, may pay same under protest and there- 
after sue to recover the amount paid in excess of the actual damages and 
reasonable costs, provided suit to recover same is filed in the district court 
within sixty (60) days after payment. 

(5) If after due diligence to discover the owner or possessor of such 
livestock, such owner or possessor can not be found, or the ownership of 
such livestock discovered, the state district taking up such livestock, or 
said owner or claimant shall refuse to pay the amount of damages or 
charges, or furnish bonds therefor, as herein provided, the party taking up 
such livestock shall, within ten (10) days from the time that said livestock 
was taken up, deliver to the sheriff or a constable of the county in which 
the livestock was taken up, a statement containing the information re- 
quired to be given in the notice, hereinbefore set out, and in addition 
thereto, he shall mail, by prepaid registered mail, a copy of said statement 
addressed to the nearest state livestock inspector. Upon receipt of such 
statement, the sheriff or contable shall proceed to advertise and sell, at 
public auction, the livestock so taken up. 

(6) Such livestock shall be sold on five (5) days’ notice posted at the 
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courthouse of each county in which any portion of the district lies and 
posted in three (3) public places in such county, one of which shall be 
within the district. Provided, however, that such sheriff may require from 
the state district a good and sufficient bond, conditioned that the state 
district has used reasonable diligence to discover the owner of such stock 
and to notify him in the premises and that all requirements of law on the 
part of the state district to be performed in the premises have been per- 
formed and indemnifying the sheriff against all liability for the sale of 
said livestock except as to his own failure to perform the things required 
of him by law. 

(7) The proceeds of the sale shall, by the sheriff, after first deducting 
his costs and expenses, be applied to the discharge of the claims and the 
costs of the proceedings in selling the property and to the payment of 
the damages, claims and costs of the party taking up such livestock, and 
the remainder, if any, may be paid over to the owner of such livestock, 
if known, and if the owner is not known, then such remainder shall be 
deposited with the county treasurer, who shall keep the same in a public 
fund to be designated state grazing district fund (giving the name of the 
district). A separate fund, styled as above, shall be kept by the county 
treasurer for each of said districts within his county. The county treasurer 
shall make a record of the number and type of animals sold and the brands 
on same, if any, the amount received for same and the amount of deduc- 
tions, which record shall be open to public inspection ; and any person mak- 
ing claim to the board of county commissioners at any time within one 
(1) year from date of sale, of ownership of such livestock and submitting 
proof of ownership to such board, with such claim to the satisfaction of 
such board, shall be entitled to receive such excess received from the 
sale of such livestock. Any money received from the sale of any such 
livestock, which shall not be so claimed within one (1) year after such 
sale, shall, at the expiration of said period, be transferred to the general 
fund of the county. 


(8) No officer, board or employee of any county or of any state dis- 
trict, nor any employee of such officer or board shall be liable for any 
act performed in good faith in discharging official duties under this act; 
and all such acts shall be presumed to have been in good faith and in con- 
formity with this act. 

(9) The state district, or the party taking up such trespassing live- 
stock, may cause same to be impounded at any suitable place within the 
state district, or within five (5) miles from the exterior boundaries thereof, 
and such livestock shall be deemed legally impounded if placed in a corral 
or upon land enclosed by a legal fence or placed in charge of a herder or 
herders. 

(10) Any person taking or rescuing from the possession of a state 
grazing district or an agent thereof any animal taken up and impounded 
pursuant to this section shall be guilty of a misdemeanor and upon con- 
viction thereof shall be punishable by a fine not exceeding two hundred 
dollars ($200.00). 

(11) Regarding fences within the external boundaries of state districts ; 
the cost of construction and maintenance of fence-enclosing lands con- 
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trolled by any member, nonmember or state district within the external 
boundaries of such state district, shall be borne by such member, non- 
member or state district, unless otherwise provided for in the duly ap- 
proved by-laws of such state district. 

(12) In the event of the adoption of provisions to the by-laws of a 
state district whereby the cost of construction and maintenance of fence 
is to be distributed proportionately among the parties affected by such 
cost of construction and maintenance of fence, the state district’s propor- 
tionate share of such costs and maintenance shall be financed only by 
assessments levied by the state district against the permittee members 
of the district upon consent thereto by fifty-five percentum (55%) of 
such permittee members. 

(13) Nothing contained herein shall be so construed as to restrict the 
right of parties to obtain injunctive relief from a court of competent 
jurisdiction. 

History: En. Sec. 26, Ch. 208, L. 1939; 
amd. Sec. 7, Ch. 199, L. 1945; amd. Sec. 


subds. (10) and, (11). to (11) and’.-€2) 
and added subd. (13). 


aeCh.-20/, 7.1955, 


Amendment 


The 1955 amendment deleted a repeti- 
tion of the phrase “and may retain posses- 
sion of said livestock and have a lien and 
claim thereon as security for payment of 
such damages and reasonable charges for 
the care of said livestock while in its 
possession” in subd. (2); in subd. (3) 
deleted the word “of” which appeared in 
the proviso clause between the words 
“him” and “all”; inserted new material 
for subd. (10) and renumbered former 


Separability Clause 


Section 6 of Ch. 257, Laws 1955 read 
“If a part of this act is invalid, all valid 
parts that are severable from the invalid 
parts remain in effect. If a part of this 
act is invalid in one or more of its appli- 
cations, the part remains in effect in all 
valid applications that are severable from 
the invalid applications.” 


Repealing Clause 

Section 5 of weWy25/, -—Laws.*1955> re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Giri bee s27- COUN LY. LIVESTOCK. PROTE@G TIVE GOSUM Dien ros 
Section 46-2704. Tax levy—special fund. 


' 46-2704. Tax levy—special fund. Said county livestock protective com- 
mittee may recommend to the board of county commissioners the levy of 
a tax in an amount. not to exceed twenty-five cents (25c) per head on all 
assessable cattle in the county on the first Monday of March and the board 
of county commissioners shall thereupon be empowered to levy such tax, 
to be collected as other taxes on personal property, and when collected to 
be deposited by the county treasurer in a special fund to be known as the 
stockmen’s special deputy fund, together with any other funds made avail- 
able from county, state, federal or private sources for the purposes of this 
act. 


History: En. Sec. 4, Ch. 168, L. 1953; 
amd. Sec. 1, Ch. 10, L. 1955. 


Amendment 

The 1955 amendment added the word 
“assessable” between the words “all” and 
“cattle” and deleted the words “over one 
(1) year old” which appeared after the 
words “in the county.” 


Repealing Clause 

Section 2 of Ch. 10, Laws 1955 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Date 

Section 3 of Ch. 10, Laws 1955 pro- 
vided the act should be in full force and 
effect from and after its passage and ap- 
proval. Approved February 5, 1955 
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TITLE 47—LOANS 


Chapter 2. Consumer loan act, 47-201 to 47-228. 


CHAPTER 1—LOANS FOR USE OR EXCHANGE—LOAN OF MONEY 


47-101. (7702) Loan defined. 


References 


Cited or applied in State ex rel. Olsen 
v. Sundling, 128 M 596, 281 P 2d 499, 502. 


47-124. (7725) Legal interest. 


Collateral References tion, loss or destruction of, property. 36 


Rate of interest for damages for period ALR 2d 337. 
before judgment for injury to, or deten- 


Section 47-201. 
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47-210. 
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47-220. 
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47-222. 
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47-224. 
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CHAPTER 2—CONSUMER LOAN ACT 


Act, how cited. 

Definitions. 

Office of consumer loan commissioner, employees, appointment, com- 
pensation—commissioner—powers and duties—adoption of rules 
and regulations by commissioners. 

Scope—exemptions—invalidity of contracts in violation. 

Loans in excess of $1,000 by licensee prohibited. 

License, when required—display—nontransferable—removal—license 
year, fees—consumer loan administration fund—use. 

Issuance or denial of license, when—mailing of denial order and 
findings. | 

Conduct of other business in same office. 

License renewal fee—failure to pay—effect—license—when in force. 

Rates and charges—refunds—past due amounts—excess charges, 
effect. 

Installment payment—contract period. 

Copy of contract or statement of contents—receipts— return of note. 

Confessions of judgment—incomplete instruments forbidden. 

Insurance written with loans—types and limitation thereon—delivery 
of insurance policy. 

Investigations, when—who may be investigated. 

Annual examinations—cost of examinations—limitations. 

Records—time kept. 

Annual report—contents-—verified—publication. 

Advertising—limitations. 

Wage assignments—limitations. 

Surrender of license—surrender shall not affect liability for acts. 

Pre-existing lawful contract not affected, when. 

Revocation and suspension of license, when. 

Reinstatement, when. 

Appeals, procedure. 

Access to records—witnesses. 

Cease and desist orders—injunctions—receivers. 

Penalties. 


47-201. Act, how cited. This act may be cited as the Montana con- 
sumer loan act. 
History: En. Sec. 1, Ch. 283, L. 1959. to define “consumer type loan business” 


Title of Act 


and certain other terms; to regulate and 
license the business of making consumer 


An act relating to loans and interest type loans in the amount of one thousand 
and other charges and expenses on loans; dollars ($1,000) or less; to create the 
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office of consumer loan commissioner, 
and to provide for the appointment and 
compensation of a consumer loan commis- 
sioner and to prescribe the powers, duties, 
-authority and jurisdiction of such com- 
missioner; to authorize the adoption and 
promulgation of rules and regulations; to 
make certain acts unlawful and to pro- 
vide penalties and forfeitures for viola- 
tions of this act; to exempt certain busi- 
nesses from the provisions of this act; 
to prescribe certain license and other 
fees; to create a “consumer loan adminis- 
tration fund” to be used to administer and 
enforce the provisions of this act; to pro- 


LOAN ACT 47-204 


and revocation of licenses; to provide for 
the refund of certain precomputed charges 
where a loan is paid prior to maturity; 
to authorize and regulate the issuance of 
certain insurance in connection with con- 
sumer type loans in the amount of one 
thousand dollars ($1,000) and less; to 
authorize investigations and examinations 
by the commissioner and to provide for 
examination fees; to require licensees to 
keep certain records and to make certain 
reports; to regulate wage assignment; to 
provide for appeals from any action or 
order of the commissioner; and repealing 
all acts and parts of acts in conflict here- 


vide for the issuance, refusal, suspension with. 


47-202. Definitions. Unless otherwise clearly indicated by the con- 
text, the following words when used in this act, for the purposes of this 
act, shall have the meanings respectively ascribed to them in this section: 

(a) “Person” shall mean individuals, partnerships, associations, cor- 
porations and any and all legal entities in the loaning business. 

(b) “License” shall mean the license provided for by this act. 


(c) “Licensee” shall mean the person holding any such license. 
(d) “Commissioner” shall mean the consumer loan commissioner. 
(e) “Consumer type loan business” shall mean the business of mak- 


ing loans of one thousand dollars ($1,000) or less generally repayable in 
substantially equal installments. 
History: En. Sec. 2, Ch. 283, L. 1959. 


47-203. Office of consumer loan commissioner, employees, appoint- 
ment, compensation—commissioner—powers and duties—adoption of rules 
and regulations by commissioners. (a) There is hereby created the 
office of consumer loan commissioner, who shall be the bank examiner 
of the state of Montana. He is hereby authorized to appoint, employ, 
remove and prescribe the duties and fix the compensation of such em- 
ployees as are necessary to properly discharge the duties of his office. 

(b) All powers and duties of regulation and supervision conferred 
by this act are vested in the commissioner. The commissioner shall adopt 
and promulgate such rules and regulations as shall be necessary to carry 
out the intent and purposes of this act. All rules and regulations of 
general application shall be filed in the commissioner’s office and be open 
to the public. A copy of every such rule or regulation shall be mailed 
to each licensee, postage prepaid, at least fifteen (15) days in advance of 
its effective date: provided, however, the failure of a licensee to receive 
a copy of such rules or regulations shall not exempt him from the duty 
of compliance with such rules and regulations lawfully promulgated 
hereunder. 

(c) All valid rules and regulations adopted under the provisions of 
this act shall be binding upon all licensees and enforceable by the com- 
missioner through the power of: suspension or revocation of licenses. 

History: En. Sec. 3, Ch. 283, L. 1959. 


47-204. Scope—exemptions—invalidity of contracts in violation. (a) 
Scope; prohibiting engaging in the business of making loans of one 
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thousand dollars ($1,000) or less, except after having obtained a license; 
exemptions. On or after July 1, 1959, no person shall engage in the bus- 
iness of making loans or advances of money on credit in amounts of one 
thousand dollars ($1,000) or less and contract for, charge, or receive di-_ 
rectly or indirectly on or in connection with any such loan or advance, 
any charges whether for interest, compensation, consideration, or expense 
which in the aggregate are greater than ten per cent (10%) per annum, 
except as provided in and authorized by this act. A person doing busi- 
ness under the authority of this state or the United States relating to 
banks, trust companies, savings or building and loan associations, credit 
unions, Morris Plan companies, or a person engaged in business as a 
licensed pawnbroker, or any person who shall extend credit in connection 
with the sale of a commodity shall not become a licensee under this act, 
nor shall any of the provisions of this act, relating to licensees, apply 
to any such exempted person who is not licensed hereunder. 


(b) Evasions. The provisions of subsection (a) shall apply to any 
person who seeks to evade its applications by any device, subterfuge or 
pretense whatsoever. 


(c) Invalidity; penalty. Any contract of loan in the making or col- 
lection of which any act shall have been done which violates subsection 
(a) of this section shall be void and the lender shall have no right to 
‘collect, receive or retain any principal, interest, or charges whatsoever. 

History: En. Sec. 4, Ch. 283, L. 1959. 


47-205. Loans in excess of $1,000 by licensee prohibited. No licensee 
under the provisions of this act shall lend money in a total sum greater 
than one thousand dollars ($1,000.00) to any borrower. 

History: En. Sec. 5, Ch. 283, L. 1959. 


47-206. License, when required—display—nontransferable—removal— 
license year, fees—consumer loan administration fund—use. (a) On and 
after July 1, 1959, each place of business operated under this act shall 
have and properly displayed therein, a nontransferable and nonassignable 
license. The same person may obtain additional licenses upon compliance 
with this act as to each license. Application for a license shall be on a 
form prescribed and furnished by the commissioner. A licensee may move 
his place of business from one place to another within a county without 
obtaining a new license, provided he obtains written permission from the 
commissioner. 


(b) Submitted with each application shall be fifty dollars ($50) as an 
investigation fee and one hundred twenty-five dollars ($125) as a license 
fee, which license fee shall be returned to the applicant if the application 
is denied. The license year shall be the calendar year and the license fee 
for any period less than six (6) months shall be sixty-two dollars fifty 
cents ($62.50). Each license shall remain in force until surrendered, 
suspended or revoked. 


(c) All moneys collected under the authority of this act shall be 
paid into the state treasury by the commissioner. 
History: En. Sec. 6, Ch. 283, L. 1959. 
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47-207. Issuance or denial of license, when—mailing of denial order 
and findings. (a) Within thirty (30) days after an application for li- 
cense is filed with the commissioner, together with the required fees, the 
- commissioner shall issue the license if the character and general fitness 
of the applicant is such as to warrant belief that the business will be op- 
erated lawfully and fairly within the provisions of this act, or enter an 
order denying same, if he shall find to the contrary: Provided, however, 
that any person engaged in the consumer type loan business on Decem- 
ber 31, 1958 shall receive a license upon filing the required application and 
fees within thirty (30) days after the effective date of this act. 


(b) <A copy of the order granting or denying a license, together with 

a summary of the findings thereon, shall be filed in the office of the com- 

missioner and shall be public record. A copy of the order denying a li- 

cense, together with a summary of the findings thereon, shall be mailed 

postage prepaid, to the applicant at the address stated in the application. 
History: En. Sec. 7, Ch. 283, L. 1959. 


47-208. Conduct of other business in same office. A licensee may 
conduct the business of making loans under this act within any office, 
room or place of business in which any other business is solicited or en- 
gaged in, or in association or conjunction therewith, unless the com- 
missioner shall find, after a hearing, that the other business is of such 
nature that such conduct tends to conceal evasion of this act or of the 
rules and regulations made hereunder and shall order such licensee in 
writing to desist from such conduct. 

History: En. Sec. 8, Ch. 283, L. 1959. 


47-209. License renewal fee—failure to pay—effect—license—when in 
force. Every licensee shall, on or before the first day of December, pay 
to the commissioner the sum of one hundred twenty-five dollars ($125.00) 
for each license held as a licensee fee for the succeeding calendar year. 
Failure to pay such license fee within the time prescribed shall auto- 
matically revoke such license. 

History: En. Sec. 9, Ch. 283, L. 1959. 


47-210. Rates and charges — refunds — past due amounts — excess 
charges, effect. (a) Maximum rate of charge. Every licensee here- 
under may contract for and receive, on any loan of money not exceeding 
one thousand dollars ($1,000) in amount, charges not in excess of twenty 
dollars ($20) per year one hundred dollars ($100) on that part of the loan 
rot exceeding three hundred dollars ($300); sixteen dollars ($16) per 
year per one hundred dollars ($100) on that part of the loan exceeding 
three hundred dollars ($300) but not exceeding five hundred dollars ($500), 
and twelve dollars ($12) per year per one hundred dollars ($100) on that 
part of the loan in excess of five hundred dollars ($500) but not exceeding 
one thousand dollars ($1,000) when the loan is made for a period of one 
year, and proportionately at these rates for a greater or lesser amount 
within said limits or for a greater or lesser period of time. Said charges 
shall be added to the principal of the loan and shall not be discounted’ 
or deducted therefrom nor paid or received at the time the loan is made. 
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For the purpose of computing charges for a fraction of a month, a day 
shall be considered one-thirtieth of a month. 

(b) On loans of ninety dollars ($90) or less a licensee may charge, 
in lieu of charges specified in (a) of this section, not in excess of one 
dollar ($1) for each five dollars ($5) of cash or credit advanced to the 
borrower, up to the amount of ninety dollars ($90); and a period of at 
least fifteen (15) days must be allowed for the repayment of each five 
dollars ($5) cash or credit advanced, such charges cannot be assessed 
by any subterfuge or device on any loan over ninety dollars ($90) or 
on any balance of ninety dollars ($90) or less, when the original loan 
was greater than ninety dollars ($90). 


(c) Refund. When any loan contract is paid in full by cash, a new 
loan, renewal or otherwise, one month or more before the final install- 
ment date, the licensee shall refund or credit the borrower with that por- 
tion of the total charges which shall be due the borrower as determined 
by schedules prepared under the rule of 78ths or sum of the digits principle 
as follows: The amount of the refund or credit shall be as great a pro- 
portion of the total charges originally contracted for as the sum of the 
consecutive monthly balances of the contract scheduled to follow the 
date of prepayment bears to the sum of all the consecutive monthly bal- 
ances of the contract, both sums to be determined according to the payment 
schedule originally contracted for. 


(d) If the contract so provides, the additional charge for any amount 
past due according to the original terms of the contract, whether by 
reason of default or extension agreement, may be five per cent (5%) of 
the amount past due and said amount may be charged once and no more. 


(e) Recording fees. The licensee may collect from the borrower 
the actual fees paid a public official, or agency of the state, for filing, 
recording or releasing any instrument securing the loan. 


(f) No further charges, no splitting contracts; certain contracts void. 
No further or other charges shall be directly or indirectly contracted for 
or received by any licensee except those specifically authorized by this 
act. No licensee shall divide into separate parts any contract made for 
the purpose of or with the effect of obtaining charges in excess of those 
authorized by this act. All balances due to a licensee from any person, as 
a borrower, or as an endorser, guarantor or surety for any borrower or 
otherwise, or due from any husband or wife, jointly or severally, shall be 
considered a part of any loan being made by a licensee to such person 
for the purpose of computing interest or charges. If any amount in excess 
of the charges permitted by this act is charged, contracted for, or received, 
except as the result of an accidental and bona fide error of computation, 
the contract of loan shall be void and the licensee shall have no right 
to collect or receive any principal, charges or recompense whatsoever. 

History: En. Sec. 10, Ch. 283, L. 1959. 


47-211. Installment payment—contract period. No licensee shall enter 
into any contract of loan of three hundred dollars ($300) or less, exclusive 
’ of charges, under this act which the borrower agrees to make any sched- 
uled repayment of principal more than twenty-one (21) calendar months 
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from the date of making such contract, nor any contract or loan for 
more than three hundred dollars ($300) exclusive of charges, under which 
the borrower agrees to make any scheduled repayment of principal more 
than twenty-five (25) calendar months from the date of making. Every 
loan contract shall require payment of principal and charges in install- 
ments which shall be payable at approximately equal periodic intervals 
except that payment dates may be omitted to accommodate borrowers 
with seasonal incomes. No installment contracted for shall be substantially 
larger than any preceding installment. When a loan contract provides 
for monthly installments, the first installment may be payable at any time 
within forty-five (45) days of the date of the loan and the charges for 
the number of days in excess of thirty (30) from the date of making may 
be added to the scheduled amount of said installment. 
History: En. Sec. 11, Ch. 283, L. 1959. 


47-212. Copy of contract or statement of contents—receipts—return 
of note. (a) Borrower to receive copy of contract; or statement of con- 
tents. At the time the loan is made, there will be delivered to the bor- 
rower, or if there be two (2) or more borrowers, to one (1) of them a 
copy of the loan contract, or a written statement in the English language 
showing in clear and distinct terms: 

(1) The name and address of the lender and of one of the borrowers 
or a maker of the loan; 

Poel he date ol ihe’ loan contracts 

(3) The schedule of installments or description thereof; 

(4) The principal amount of the loan excluding charges; 

(5) The rate or amount of charges as the contract may provide; 

(6) The amount collected or paid out for each kind of insurance, 
if any; 

(7) The amount collected or paid out for filing and other fees as 
allowed in section 10 (e) [47-210(e)] hereof; 

(8) The collateral or security for the loan including all other accom- 
modation or other joint makers (co-makers) ; 

(9) That the borrower may prepay the loan in whole or in part at 
any time during a licensee’s regular business hours, and in case the 
charges have been added to the principal of the loan that such charges 
are subject to the refund requirements of section 10 (c) [47-210(c)] if 
such loan is prepaid in full. 

(b) Receipts; return of note. Every licensee shall: 

(1) Give to the borrower a plain and complete receipt in a form 
approved by the commissioner for every payment made on account of 
any loan at the time such payment is made. 

(2) Endorse indelibly on a loan ledger or card which shall be kept 
by the licensee, the amount and date of each payment made by the bor- 
rower of the loan. 

(3) Upon repayment of the loan in full, the licensee shall mark in- 
delibly every obligation and security signed by the borrower with the 
word “Paid” or “Canceled” and release any mortgage, restore any pledge, 
and cancel and return to the borrower any note and any assignment given 
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to the licensee, within ten (10) days after such repayment. Such canceled 
notes and canceled assignments shall be mailed to the borrower at his 
last known address unless returned to the borrower in person. 

History: En. Sec. 12, Ch. 283, L. 1959. 


47-213. Confessions of judgment—incomplete instruments forbidden. 
No licensee shall (1) take any confession of judgment or any power of 
attorney running to himself or to any third person to confess judgment 
or to appear for the borrower in a judicial proceeding; nor (2) take any 
note or promise to pay that does not disclose the amount of the loan, a 
schedule of payments or a description thereof, and the agreed charges; 
and in which blanks are left to be filled in after execution, however, such 
details need not appear on a certificate of title to a motor vehicle, a policy 
or certificate of insurance, a chattel mortgage or deed of trust covering 
future advances according to the law of the district or state where the 
property is located, or customary powers in connection with bonds or 
stocks which may be pledged as collateral; nor (3) take any instrument 
in which blanks are left to be filled in after the loan is made. 

History: En. Sec. 13, Ch. 283, L. 1959. 


47-214. Insurance written with loans—types and limitation thereon— 
delivery of insurance policy. (a) No insurance of any kind shall be 
written by a licensee, or employee, affiliate or associate of the licensee in 
connection with any loan where the principal amount thereof is three 
hundred dollars ($300) or less, and such amount of three hundred dollars 
($300) shall not include any charge for interest, insurance or any other 
identifiable charge. 


(b) Insurance permitted under the provisions of this section shall be 
obtained through an insurance company authorized to conduct such busi- 
ness in Montana by a duly licensed agent or agency of this state. Premiums 
shall not exceed those fixed by law or current applicable manual rates. 
Insurance written, as authorized by this section, may contain a mortgagee 
clause or other appropriate provisions to protect the insurable interest of 
tiie licensee: 


(c) Property insurance. When the principal amount of the loan ex- 
ceeds three hundred dollars ($300) exclusive of the portion thereof attrib- 
utable to insurance premiums and charges, the licensee may require a 
borrower to insure tangible personal property offered as security against 
any substantial risk of loss, damage or destruction for an amount not to 
exceed the reasonable value of the property insured or the amount of the 
loan, whichever is smaller, and for the customary term approximating the 
term of the loan contract. It shall be optional with the borrower to obtain 
such insurance in an amount greater than the amount of the loan or for 
a longer term. 

A licensee shall not require insurance under this subsection until any 
existing insurance of the same type has expired or has been canceled and 
the unearned portion of the premium for the canceled insurance has been 
rebated to the borrower. 

History: En. Sec. 14, Ch. 283, L. 1959. 
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47-215. Investigations, when—who may be investigated. The com- 
missioner or his duly authorized representatives may at any time investi- 
gate any transaction with borrowers and may examine the books, accounts 
and records in this state to discover violations of this act by (1) any 
licensee, (2) any person who advertises for, solicits or holds himself 
as willing to make loans in amounts of one thousand dollars ($1,000) or 
less, or (3) any person whom the commissioner has reason to believe is 
violating or is about to violate the provisions of this act. 

History: En. Sec. 15, Ch. 283, L. 1959. 


47-216. Annual examinations—cost of examinations—limitations. The 
commissioner shall make an annual examination of the books, accounts and 
records of every licensee insofar as they relate to transactions with bor- 
rowers under this act and may make such additional examinations as the 
commissioner deems necessary. The expenses of the commissioner in- 
curred in the examination of the books and records of the licensees, shall 
be charged at the rate of sixty dollars ($60) per man days required to 
examine the books and records of the respective licensees.. Each licensee 
shall be billed by the commissioner for the amount so charged to such 
licensee. If said charge is not paid within thirty (30) days after the 
mailing of such bill, the license of said licensee may be suspended or 
revoked. 

History: En. Sec. 16, Ch. 283, L. 1959. 


47-217. Records—time kept. [Fach licensee shall keep in each licensed 
office such books, accounts and records as the commissioner shall require 
and as are necessary to enable the commissioner to determine whether 
the licensee is complying with this act and with the rules and regulations 
promulgated thereunder. The licensee shall preserve such records for 
at least two (2) years after making the final entry on any loan recorded 
thereon. 

History: En. Sec. 17, Ch. 283, L. 1959. 


47-218. Annual report—contents—verified—publication. Each licensee 
shall annually on or before the 15th day of April, file an annual report for 
the preceding calendar year with the commissioner. Such report shall 
give information with respect to the financial condition of such licensee 
and shall include: The name and address of the licensee; balance sheets 
at the beginning and end of the calendar year; a statement of income and 
expenses; a reconciliation of surplus or net earnings with the balance 
sheets; a schedule of assets used in the consumer loan business; an 
analysis of charges, size of loans made and types of security on loans; an 
analysis of suits and foreclosures; and such other relevant information 
as the commissioner may reasonably require concerning the business 
and operations during the preceding calendar year of each licensed place 
of business conducted by such licensee within the state. Such report shall 
be made under oath and be in form prescribed by the commissioner, who 
shall make and publish annually an analysis and recapitulation of such 
reports. 

History: En. Sec. 18, Ch. 283, L. 1959. 
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47-219. Advertising—limitations. No person shall advertise, display, 
distribute, broadcast, or televise or permit to be displayed, advertised, 
distributed, broadcasted or televised, in any manner whatsoever, any 
false, misleading or deceptive statement or representation with regard to 
the rates, terms or conditions of loans. 

History: En. Sec. 19, Ch. 283, L. 1959. 


47-220. Wage assignments — limitations. The payment in money, 
credit, goods or things in action, as consideration for any sale or assign- 
ment of, or order for the payment of wages, salary, commission, or other 
compensation for services, whether earned or to be earned, shall for the 
purpose of regulation under this act, be deemed a loan secured by such 
assignment, and the amount by which the assigned compensation exceeds 
the amount of the consideration actually paid, shall, for the purposes of 
regulation under this act, be deemed interest or charges upon the loan from 
the date of payment to the date the compensation is payable. Such trans- 
actions shall be governed by and be subject to the provisions of this act. 

Any assignment or other transfer to a licensee or for the benefit of a 
licensee, of salary, wages, commissions or other compensation for services, 
must be limited to not exceeding ten per cent (10%) of such salary, wages, 
commissions or other compensation owning [owing] at the time of the 
notice to the debtor’s employer, hereinafter provided, and thereafter to 
become owing. Provided, however, no such assignment or order shall 
be valid unless it is in writing, signed in person by the borrower, or if the 
borrower is married unless it is signed in person by both husband and wife, 
provided that written assent of a spouse shall not be required when hus- 
band and wife have been and are living separate and apart when such 
assignment or order is made. Such notice shall be given only if the 
debtor defaults in payment of the whole or some part of the loan for 
which such assignment or transfer is security. Such notice must be 
served on the employer or a managing agent of such employer, must 
be verified by the oath of the licensee or his agent and must include: 

(a) A correct copy of the assignment. 


(b) A statement of the amount of such loan and the amount due 
and unpaid thereon. 


(c) A copy of this section. The acceptance and honoring of any as- 
signment shall be at the option of the employer. 
History: En. Sec. 20, Ch. 283, L. 1959. 


47-221. Surrender of license—surrender shall not affect liability for 
acts. Any licensee may surrender any license by delivering it to the 
commissioner with written notice thereon but such surrender shall not 
affect such licensee’s civil or criminal liability for acts committed prior 
to such surrender. 

History: En. Sec. 21, Ch. 283, L. 1959. 


~ 


47-222. Pre-existing lawful contract not affected, when. No revoca- 
tion, surrender or expiration of any license shall impair or affect the ob- 
ligation, of any pre-existing lawful contract. 

History: En. Sec. 22, Ch. 283, L. 1959. 
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47-223. Revocation and suspension of license, when. The commis- 
sioner, upon ten (10) days written notice to the licensee and statement 
of the grounds therefor and upon reasonable opportunity to be heard at 
a public hearing, if requested by the licensee, may suspend, but not for 
more than thirty (30) days, or revoke any license issued hereunder if he 
finds the licensee has knowingly violated any provision of this act. When- 
ever the commissioner shall enter an order revoking or suspending a 
license, he shall mail a copy of his order by registered mail to the licensee 
at the address for which the license was issued. 

History: En. Sec. 23, Ch. 283, L. 1959. 


47-224. Reinstatement, when. The commissioner may reinstate any 
suspended or revoked license if no fact or condition then exists which 
clearly would have justified the commissioner in refusing originally to 
issue such license. In any case where the license has been revoked for 
cause no application shall be made for issuance of a new license or the 
reinstatement of a revoked license for a period of six As months from 
the date of revocation. 

History: En. Sec. 24, Ch. 283, L. 1959. 


47-225. Appeals, procedure. Any person, licensee, or applicant, con- 
sidering himself aggrieved by an order of the commissioner, may within 
thirty (30) days from the entry of the order complained of, take an ap- 
peal to the district court of the county in which the licensed premises 
affected by such order or the premises sought to be licensed are located, 
by filing a notice of appeal with the clerk of the district court of the 
proper county. 

Appeals may be taken from the district to the supreme court by the 
party appealing or by the commissioner as in civil cases except that the 
commissioner shall not be required to give a bond on appeal. 

History: En. Sec. 25, Ch. 283, L. 1959. 


47-226. Access to records—witnesses. [For the purpose of this section 
the commissioner or his duly authorized representatives shall have and be 
given free access to the offices and places of business, files, safes, and 
vaults, of all such persons, and shall have authority to require the at- 
tendance of any person and to examine him under oath relative to such 
loans or such business or to the subject matter of any examination, in- 
vestigation or hearing and shall have authority to require the production of 
books, accounts, papers and records. In the event of disobedience to any 
subpoena or other process issued by the commissioner or failure to pro- 
duce any books, accounts, papers and records, the commissioner may invoke 
the aid of any district court of this state in requiring the evidence and 
testimony of witnesses and the production of books, accounts, papers 
and records. 

History: En. Sec. 26, Ch. 283, L. 1959. 


47-227. Cease and desist orders — injunctions — receivers. Whenever 
the commissioner has reasonable cause to believe that any person is violat- 
ing or is threatening to violate any provision of this act, the commis- 
sioner, may, in addition to all actions provided for in this act and without 
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prejudice thereto, enter an order requiring such person to desist or to 
refrain from such violation; and an action may be brought on the rela- 
tion of the attorney general and the commissioner to enjoin such person 
from engaging in or continuing such violation or from doing any act or 
acts in furtherance thereof. In any such action an order or judgment may 
be entered awarding such preliminary or final injunction as may be deemed 
proper. In addition to all other means provided by law for the enforce- 
ment of a restraining order or injunction, the court in which such action 
is brought shall have power and jurisdiction to impound, and to appoint 
a receiver for the property and business of the defendant, including books, 
papers, documents, and records pertaining thereto or so much thereof as 
the court may deem reasonably necessary to prevent violations of this 
act through or by means of the use of said property and business. Such 
receiver, when appointed and qualified, shall have such powers and duties 
as to custody, collection, administration, winding up, and liquidation of 
such property and business as shall from time to time be conferred upon 
him by court. 

History: En. Sec. 27, Ch. 283, L. 1959. 


47-228. Penalties. (a) Any person who shall contract for, or receive 
interest or charges on any bond, bill, promissory note or other instru- 
ment of writing, at a rate exceeding the maximum amount authorized 
by this act shall be guilty of a misdemeanor and upon conviction shall 
be punished by a fine of not more than five hundred dollars ($500) or by 
imprisonment for not more than six (6) months, or both. 

(b) Any person, who by any device, subterfuge or pretense what- 
soever, shall engage in any transaction permitted only to licensees, under 
the provisions of the act, without first having obtained a license as herein 
required shall be guilty of a misdemeanor and upon conviction shall be 
punished by a fine of not more than five hundred dollars ($500) or by 
imprisonment for not more than six (6) months, or both. 


History: En. Sec. 28, Ch. 283, L. 1959. 


Constitutionality 


Section 29 of Ch. 283, Laws 1959 read 
“Constitutionality. If any clause, para- 
graph, subsection or section of this act 
shall be held invalid or unconstitutional it 
shall be conclusively presumed that the 
legislature would have enacted the re- 


mainder of this act without such invalid 
or unconstitutional clause, paragraph, 
subsection or section.” 


Repealing Clause 


Section 30 of Ch. 283, Laws 1959 re- 
pealed-all acts and parts of acts in con- 
flict therewith. 
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Marriage defined—how and by whom contracted and authenticated, 
48-130 to 48-132, 48-134. 


Chapter 1. 


CHAPTER 1—MARRIAGE DEFINED—HOW AND BY WHOM 
CONTRACTED AND AUTHENTICATED 


Section 48-130. Declaration of marriage without solemnization—how made. 
48-130.1. Persons who may draw up declaration of marriage. 
48-130.2. Penalty for violation of act. 


48-131. Proof of solemnized marriage when no record—how made. 
48-132. Declaration to be acknowledged and recorded. 
48-134. Proof of age—premarital test certificate required of applicants for 
marriage license. 
48-101. (5695) What constitutes marriage. 


Common Law Marriage 

Where the evidence shows that the par- 
ties kept the alleged relationship of hus- 
band and wife secret at their home, 
among the people of the community, and 
with regards to relatives, and only held 
themselves out as husband and wife in 
48-103. (5697) Marriage—how manifested and proved. 

References 


Cited or applied in Miller v. Suther- 
land SPO 75) 309 P20 S22, 9526! 


48-130. (5724) Declaration of marriage without solemnization—how 
made. Persons desiring to consummate a marriage by written declaration 
in this state without the solemnization provided for in section 48-116 
must prior to executing the declaration, secure the premarital test cer- 
tificate required by section 48-134, which shall be firmly attached to the 
declaration and shall be filed by the clerk of the district court in the 
county where the contract was executed. Any such declaration of marriage 
shall substantially contain the following: 

1. The names, ages, and residences of the parties; 

2. The fact of marriage; f 

3. Name of father, maiden name of mother, of both parties, and ad- 
dress of each; 

4. That both parties are legally competent to enter into the mar- 
riage contract. 

Such declaration must be subscribed by the parties and attested by at 
least two (2) witnesses, and formally acknowledged before the clerk of the 
district court of said county. Unless all the provisions of this act shall 
be complied with the marriage shall be deemed invalid. 


History: En. Sec. 85, Civ. C. 1895; Amendment 


hotels, motels, and other living places 
distant from their residence, they did not 
establish the reputation of being husband 
and wife which is necessary for a com- 
mon law marriage. Miller v. Sutherland, 


Hole Ph S00, PAC S2, 


re-en. Sec. 3631, Rev. C. 1907; re-en. Sec. 
5724, R. C. M. 1921; amd. Sec. 1, Ch. 275, 
L. 1959. Cal. Civ. C. Sec. 75. 


48-130.1. 


Persons who may draw up declaration of marriage. 


The 1959 amendment made numerous 
changes in this section. For section prior 
to amendment see parent volume. 


It shall 


be unlawful for any person, other than the parties to such written declara- 


203 


48-130.2 MARRIAGE 


tion, to draw any such declaration of marriage unless he shall have 
been duly licensed to practice law in the state of Montana. 
History: En. Sec. 2, Ch. 275, L. 1959. 


48-130.2. Penalty for violation of act. Any person violating the pro- 
visions of this act, upon conviction shall be subject to a fine of not less 
than three hundred dollars ($300.00) or six (6) months in a county jail, 
or both. 


History: En. Sec. 3, Ch. 275, L. 1959. Effective Date 


Section 5, of .Ch...275, olaws, 1959. pro. 
vided the act should be in effect from 


and after its passage and approval. Ap- 
proved March 17, 1959. 


Repealing Clause 

Section 4 of Ch. 275, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 

48-131. (5725) Proof of solemnized marriage when no record—how 
made. If the record of the solemnization of a marriage heretofore en- 
tered into has been lost or destroyed, and not known to exist, the parties 
may join in a written declaration of such marriage, substantially showing: 

1. The names, ages and residences of the parties; 

2. The date, and place of marriage and other pertinent facts of the 
marriage; 

3. That the record of the solemnized marriage has become lost or 
destroyed, as the case may be, and is not known to exist. 


History: En. Sec. 86, Civ. C. 1895; 
re-en. Sec. 3632, Rev. C. 1907; re-en. Sec. 
5725, R. C. M. 1921; amd. Sec. 1, Ch. 276, 


L. 1959. Cal. Civ. C. Sec. 76. to amendment see parent volume. 


48-132. (5726) Declaration to be acknowledged and recorded. The 
written declaration of marriage, provided for in section 48-131, shall be 
attested by at least two (2) witnesses and formally acknowledged by an 
official authorized to administer oaths in the state of Montana. The filing 
of the declaration with the clerk of the district court in the county of 
the residence of the parties shall serve as an official record of the mar- 
riage of the parties. 


Amendment 


The 1959 amendment made numerous 
changes in this section. For section prior 


History: En. Sec. 87, Civ. C. 1895; 
re-en. Sec. 3633, Rev. C. 1907; re-en. Sec. 
5726, R. C. M. 1921; amd. Sec. 2, Ch. 276, 
L. 1959. Cal. Civ. C. Sec. 77. 


Amendment 


The 1959 amendment completely re- 
wrote this section. Formerly it required 
the declaration to be acknowledged and 
recorded in a like manner as marriage 
certificates. 


48-134. 
for marriage license. 


Repealing Clause 

Section 3 of Ch. 276, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 
Section 4 of Ch. 276, Laws 1959 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 17, 1959. 


Proof of age—premarital test certificate required of applicants 
Before any person, who is or may hereafter be 


authorized by law to issue marriage licenses, shall issue a marriage license, 
each applicant therefor shall exhibit to him a birth certificate or other 
satisfactory evidence of age, and, if such applicant is a minor, the con- 
sent required by section 48-118, Revised Codes of Montana, 1947, and 
shall also file with him a-certificate from a duly qualified physician, 
licensed to practice medicine and surgery in any’ state or United States 
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territory, or any other person authorized by laws of Montana to make such 
a certificate, which certificate shall state that the applicant has been given 
such an examination, including a standard serological test, as‘ may be 
necessary for the discovery of syphilis, made not more than twenty (20) 
days prior to the date of issuance of such license, and that the report of 
the results of such serological test has been exhibited to the applicant and 
that each party to the proposed marriage contract has examined the 
report of.the serological test of the other party to said proposed contract. 


Any person who by law is validly able to obtain a marriage license 
in the state of Montana is also validly able to give his or her consent to 
any examinations and tests required by this act. In submitting the blood 
specimen to the laboratory, the physician, or any other person author- 
ized by the laws of Montana to make such a certificate, shall designate 
that it is a premarital test. 

History: En. Sec. 1, Ch. 208, L. 1947; by section 48-118, Revised Codes of Mon- 
amd. Sec. 1, Ch. 21, L. 1959. tana, 1947, and shall also.” 
Amendment Repealing Clause 


The 1959 amendment inserted the words Section 2 of Ch. 21, Laws of 1959 re- 
“exhibit to him a birth certificate or other pealed all acts and parts of acts in con- 
satisfactory evidence of age, and, if such flict therewith. 
applicant is a minor, the consent required 
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CHAPTER 1—MAXIMS 


OF JURISPRUDENCE 


49-102. (8739) When the reason of a rule ceases, so should the rule 


itself. 
References 


Cited or applied in State ex rel. Mit- | 


49-104. 
another. 
References 


Cited in Bradbury v. Nagelhus, 
M 417, 319 P 2d 503, 511. 
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49-105. 


chell v. District Court, 128 M 325, 275 P 
2d 642, 647. 


(8741) One must not change his purpose to the injury of 


(8742) Any one may waive the advantage of a law intended 


solely for his benefit. But a law established for a public reason cannot be 


contravened by a private agreement. 


Venue Established by Contract 


Defendant in action to recover monthly 
rental for electric signs was not entitled 
to change of venue where stipulation in 
contract established venue of any future 
suit or action instituted for enforcement 
of contract. Electrical Products Con- 


49-107. (8744) He who consents 


Operation and Effect 

Even though a wife did not know the 
attorney whom she authorized to repre- 
sent her in a divorce suit, in the absence 


49-108. (8745) Acquiescence in 
ing to it. 
Operation and Effect 
A purchaser who, at the time of the 
delivery of the deed, knew of the mistake 
and who paid the balance of the pur- 


chase price acquiesced in the mistake and 
could not urge the mistake as a ground 


49-109. 


Operation and Effect 


Where an oil and gas lessee was ready, 
able and willing to drill further wells and 
develop the lessor’s property, an attack 
upon the lessee’s title by lessors will re- 
lieve the lessee of the duty either to pro- 
ceed with the drilling operations or the 
payment of the delay rentals specified 


49-111. 


solidated v. Bodell, 132 M 243, 316 P 2d 
788, 789. 


References 


Cited or applied in New Silver Bell Min. 
Co. v. County of Lewis and Clark, 129 M 
269, 284 P 2d 1012, 1017. 


to an act is not wronged by it. 


of charges of misconduct against the at- 
torney, she was not justified in attacking 
the divorce decree. Deich v. Deich, — M 
~~, G2aeb, 2408 AO, 


error takes away the right of object- 


for reformation. Schillinger v. Huber, 
133 M 80, 320 P 2d 346, 349. 


References 


Cited or applied in Deich v. Deich, — 
M —, 323 P 2d 35, 46. 


(8746) No one can take advantage of his own wrong. 


during the contest of his title. Fey v. A. 
A. Oil Corporation, 129 M 300, 285 P 2d 
578, 587. 


References 

Cited or applied in Hansen v. Hansen, 
130 M 175, 297 P 2d 879, 883; Deich v. 
Deich, — M —, 323 P 2d 35, 46. 


(8748) He who can and does not forbid that which is done 


on his behalf is deemed to have bidden it. 


References 


Cited or applied in Deich v.-Deich, — 
M —, 323 P 2d 35, 46. 
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49-114. (8751) One who grants a thing is presumed to grant also 
whatever is essential to its use. 
References 
Cited or applied in Yegen v. Cardwell, 
133 M 236, 321 P 2d 1077, 1079. 

49-119. (8756) The law helps the vigilant, before those who sleep on 

their rights. 

References 

Cited in Barrett v. Zenisek, 132 M 229, 
Jig 2d- 1001 1007. 

49-121. (8758) That which ought to have been done is to be regarded 
as done, in favor of him to whom, and against him from whom, perfor- 
mance is due. 

References v. Nagelhus, 132 M 417, 319 P 2d 503, 


Cited or applied in Shook v. Woodard, 509. 
129 M 519, 290 P 2d 750, 754; Bradbury 


49-123. (8760) The law never requires impossibilities. 
References 
Cited or applied in Davis v. Burton, 128 
M..434..2/78 P.2d..213,.218. 
49-124. (8761) The law neither does nor requires idle acts. 


References 278 P 2d 213, 218; State ex rel. Roeder v. 
Cited or applied in State ex rel. Mit- State Board of Equalization, 133 M 393, 
chell v. District Court, 128 M 325, 275 P 324 P 2d 1057, 1059; Purcell v. Gibbs, 133 
2d 642, 647; Davis v. Burton, 128 M 434, M 481, 326 P 2d 679, 691. 
49-125. (8762) The law disregards trifles. 


References 


Cited or applied in Davis v. Burton, 128 
NM S434, 270 & 2d 213; 218, 


49-131. (8768) Time does not confirm a void act. 


References 


Cited or applied in Carlson v. Flathead 
County, 130 M 36, 293 P 2d 279, 284. 


49-133. (8770) An interpretation which gives effect is preferred to one 
which makes void. 


References chell y.-District) Court, 128) M’ 325) 275 'P 
Cited or applied in State ex rel. Mit- 2d 642, 647. 
49-134. (8771) Interpretation must be reasonable. 


References __ chell v. District Court, 128 M 325, 275 P 
Cited or applied in State ex rel. Mit- 2d 642, 647. 
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Chapter 4. Regulation of coal mining industry—coal mining code, 50-474, 50-475. 
Regulation of coal mining industry—coal mining code continued, 50-501. 


CHAPTER 4—REGULATION OF COAL MINING INDUSTRY— 
COAL MINING CODE 


Section 50-474. Control of roof, face, and ribs in coal mines. 
50-475. Violation of act—penalty. 
50-466. (3509) Repealed. 


Repeal timbering of the roofs, was repealed by 

This section (Sec. 67, Ch. 120, L. 1911; Sec. 4, Ch. 188, Laws 1959. 
Sec. 20, Ch. 185, L. 1949), relating to the 

50-474. Control of roof, face, and ribs in coal mines. 1. The man- 

agement of each mine shall adopt and comply with adequate minimum 
systematic standards for roof support suitable to the roof conditions of 
the mine or sections thereof. Such standards may require the use of con- 
ventional supports (timbers, jacks, cross bars, etc.), or may, as here- 
inafter provided, require the use of roof bolts in conjunction with con- 
ventional supports. Such standards shall be described in writing and 
illustrated by drawings, copies of which shall be posted at one or more 
conspicuous places at the mine. Such standards shall require that addi- 
tional roof support be added wherever necessary to afford adequate 
protection. , 


2. Minimum systematic standards for roof supports in mines or sec- 
tions thereof where conventional supports are to be used as the sole 
means of support shall be approved, in writing, by the state coal mine 
inspector before they are made effective. 


3. A. Minimum systematic standards for roof supports for mines 
or sections thereof where roof bolts are to be used in conjunction with 
conventional supports shall be approved, in writing, by the state coal 
mine inspector before they are made effective. Provided further, that the 
state inspector shall not approve any such proposed standards unless and 
until they are in compliance with the recommendations of an authorized 
representative of the United States bureau of mines. Roof bolts shall 
not be used as the sole means of support in any mine or section thereof. 


B. Before roof bolting is adopted in conjunction with conventional 
timbering as a means of support, the effectiveness of roof bolts shall be 
proved by experimental installations in rooms or back entries where there 
is likely to be little travel. Such installations shall be made in accordance 
with the recommendations of an authorized representative of the United 
States bureau of mines, and their effectiveness shall be observed for a 
period of not less than two months. The minimum systematic support 
standards shall be determined on the basis of such observations. 


C. Minimum systematic support standards for mines or sections 
thereof where roof bolts are used in conjunction with conventional roof 
supports shall show: 
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(I) Type of bolts to be used. 
(II) Dimensions of bolts. 
(III) Spacing of bolts. 
(IV) Maximum width of places where bolts are to be installed. 
(V) Maximum distance from face bolts are to be installed. 
(VI) Type and size of bearing plates. 
(VII) Safety precautions to be taken. 
(VIII) Timbers to be set in connection with bolting. 
(IX) Area of mine involved. 


D. No change shall be made in any support standards concerning 
roof bolts until and unless a written permit granting such change has 
been issued by the state coal mine inspector, and further that such change 
is in compliance with the recommendations of an authorized representative 
of the United States bureau of mines. 

E. Roof-bolt testing shall be done by qualified persons designated 
by the mine foreman. 

F. Any violation by mine management of the provisions of subsections 
3A, 3B, 3C, 3D, and 3E shall automatically void the permit for using 
roof bolts in conjunction with conventional timbers. 

4, The management shall provide at or near the face workings an 
ample supply of suitable materials of proper size with which to secure 
all working places in a safe manner. 

5. Safety parts, jacks, or cross bars shall be set close to the face 
when necessary, before other mining operations are begun, and as needed 
thereafter. 

6. All underground working places, active roadways and travelways 
shall be adequately supported to protect employees from falls of root, 
face or ribs. Loose roof and overhanging or loose faces and ribs shall 
be taken down or adequately supported. 

7. Roof shall be adequately supported to protect employees where 
roof material is being taken down, cross bars are being installed, roof- 
bolt holes are being drilled, and when roof bolts are being installed. 

8. Supports knocked out accidentally shall be replaced promptly. 

9. Permanent supports in active workings shall not be removed 
unless and until equivalent protection is provided. 

10. Where roof supports are required at the working faces, persons 
shall not advance beyond artificially supported roof, except those who 
are assigned to install supports or inspect the place. | 

11. The management shall instruct, or have instructed all under- 
ground employees in the proper testing of roof, face, and ribs. 

12. To detect dangerous conditions, during the work on any shift, 
the mine foreman in charge or his designated assistants shall examine or 
cause to be examined by a competent person, roof, face, and ribs or 
working places, and passageways where men travel. Where found, such 
dangerous conditions shall be corrected promptly by removing loose 
roof or rib, by adding adequate roof support, or by duplicating defective 
supports where necessary. 

13. Wherever conventional timbers are used, they shall be set to con- 
form to the clearance provisions hereinafter provided. 
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14. Where there is danger of.face coal rolling on a person during or 
after undercutting or center cutting, it shall be spragged by placing 
blocks in the cut or by blocking with leaning posts. 

15. A bar of proper length shall be used to bar down loose material. 


16. In worked-out places where timbers are being removed, persons 
engaged in drawing timber shall not be permitted to work alone. 

17. A. Each employee shall examine his working place upon enter- 
ing the same and shall not commence to mine or load until it is made 
safe. He shall be very careful to keep his working place in a safe condi- 
tion at all times. 

B. When draw slate is over the coal, the miner shall not go under- 
neath the draw slate until it is made safe from falling by securely posting 
it, and he shall not remove the posts until the coal is removed and he is 
ready to take down the draw slate. He shali not place in the gob or 
refuse pile any fine coal or coal dust but shall load same into cars. 


C. Should he at any time find his place becoming dangerous from 
any cause or condition, to such an extent that he is unable to take care 
of the same personally, he shall at once cease work and notify the mine 
foreman or his assistant of such danger, and upon leaving such place he 
shall place some plain warning at the entrance thereof to warn others from 
entering into the said danger, and he shall not return to his place until 
ordered to do so by the mine foreman or his assistant. Each miner shall 
obey any order or orders given by the superintendent or mine foreman 
relating to the width of his working place or safety of the same. Such 
miner or other person shall not be held to have violated the provisions 
of this section, if the owner, lessee, agent, superintendent, or mine fore- 
man fail to supply the necessary props, caps, timber, or necessary ma- 
terial as provided in this act. 

D. Each miner or other person shall avoid waste of props, caps, 
timber, or other material. When he has props, caps, timber, or other 
material unsuited for his purpose, he shall not cover them up or destroy 
them, but shall place same near the track where they can be readily seen. 


History: En. Sec. 1, Ch. 188, L. 1959. section 50-501, Revised Codes of Mon- 
atte tana, 1947, pertaining to mine foremen and 
Compiler’s Note 


their duties by striking the words “tim- 
Section s-2,)-0f Clin s188; bering” and “timbers” and requiring com- 
pliance with the roof standards of this 
act; providing a penalty for the violation 
of this act; repealing section 50-466, Re- 
vised Codes of Montana, 1947, as amended 
by chapter 185, Laws of 1949, and sec- 
tion 50-510, Revised Codes of Montana, 
1947, and all other acts in conflict here- 
with; providing a severability clause. 


Laws 7.1959 


amended section 50-501. 


Title of Act 


An act to provide conventional and roof 
bolting standards for coal mining opera- 
tions; prescribing procedure for adoption 
and use of roof support standards; speci- 
fying minimum standards of roof control 
and providing safety provisions; amending 


50-475. 


Violation of act—penalty. Any violation of this act shall be 


punishable under section 50-529, Revised Codes of Montana, 1947. 


History: En. Sec. 3, Ch. 188, L. 1959. 


Compiler’s Note 
This act is compiled as 50-474, 50-501, 
and 50-475 respectively. 


Repealing Clause 

Section 4 of Ch. 188, Laws 1959 read 
“That section 50-466, Revised Codes of 
Montana, 1947, as amended by chapter 
185, Laws of 1949 and section 50-510, Re- 
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vised Codes of Montana, 1947, and all 
other acts in conflict herewith be re- 
pealed.” 


“Tf any section, subsection, sentence, 
clause or phrase of this act is for any 
reason held unconstitutional, such decision 
shall not affect the validity of the remain- 


Separability Clause ing portion of this act.” 


Section 5 of Ch. 188, Laws 1959 read 


CHAPTER 5—REGULATION OF COAL MINING INDUSTRY— 
COAL MINING CODE CONTINUED 


Section 50-501. Mine foreman and his duties. 


50-501. (3515) Mine foreman and his duties. In order to secure 
efficiency in the coal mines, the operator or superintendent shall employ 
a competent and practical foreman; said mine foreman shall have passed 
an examination and obtained a certificate of competency as required by 
this act, and said mine foreman shall devote the whole of his time to his 
duties at the mine when in operation. 

Provisions of these sections requiring a state certified foreman may be 
waived by the state coal mine inspector in mines where five men or less 
are employed on any one shift; provided, however, that the state in- 
spector considers the person in charge of the underground work has ade- 
quate ability to supervise the safety of the workers and to carry out the 
duties imposed by law in the mine concerned. 

The mine foreman or his assistant shall visit and examine every 
working place in the mine at least once each day, or more often if nec- 
essary, while the miners of such places are or should be at work, and 
_shall examine and see that each working place is secured by the standards 
of section 1 [50-474] of this act so that the safety of the mine is assured; 
he shall see that a sufficient supply of roof support material is always 
on hand at the working places in compliance with this act. 

When the mine foreman is personally unable to carry out the re- 
quirements of this act as pertaining to his duties, on account of sickness 
or of other unavoidable conditions, a competent person shall be appointed 
to act in his place. The said person so appointed shall possess a mine | 
foreman’s certificate of competency. 

Whenever such mine foreman, his assistant or assistants, shall have 
an unsafe place reported to him or them, he or they shall order and direct 
that the same be placed in a safe condition, and until such is done no 
person or persons shall enter such unsafe place except for the purpose 
of making it safe. 


History: En. Sec. 73, Ch. 120, L. 1911; Amendment 


re-en. Sec. 3515, R. C. M. 1921; amd. Sec. 
22, Ch. 185, L. 1949; amd. Sec. 2, Ch. 188, 
L. 1959. 


Compiler's Note 


The reference in the third paragraph to 
“section 1 of this act” is to the amenda- 
tory act, Ch. 188, Laws 1959, section 1 of 
which is compiled as 50-474. 


50-510. (3525) Repealed. 
Repeal 


This section (Sec..83,,Ch. 120, L- 1911; 
Sec. 14, Ch. 38, L. 1945), relating to the 


The 1959 amendment, in the third para- 
graph, substituted ‘‘the standards of sec- 
tion 1 of this act” for “timbering” and, 
in the final clause of the third paragraph, 
substituted “roof support material” for 
“timbers and material.” 


care of working places to be taken by 
miners, was repealed by Sec. 4, Ch. 188, 
Laws 1959. 
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MINES AND 


MINING 


CHAPTER 7—LOCATION AND RECORD OF MINING 
AND MILLSITE ‘CLAIMS 


50-702. 
Location Notices 


In action to quiet title to mining claims, 
location notices of defendants were void 
where they were so indefinite and uncer- 


50-713. 


Application of Section 


In action to quiet title it appeared that 
defendants were aware of the claims of 
plaintiffs and were watching to ascertain 
whether plaintiffs performed their assess- 
ment work. Plaintiffs had been interested 
in their claims for 21 years and they were 
originally located in 1930. One of the de- 


(7366) Record of certificate of location. 


tain that it would be very difficult or per- 
haps impossible, to locate the corners of 
the claims. Robinson v. Laffoon, 131 M 
446, 311 P 2d 768, 771. 


(7377) Defective locations good against persons with notice. 


fendants had been familiar with the area 
of the claims since 1932. Defendants in 
such circumstances could not maintain 
that they located their claims without no- 
tice of the prior claims of plaintiffs. Rob- 
inson v. Laffoon, 131 M 446, 311 P 2d- 
768, 772. 
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CHAPTER 2—MORTGAGES OF REAL PROPERTY 


52-212. 


Collateral References 


Priority as between artisan’s lien and 
chattel mortgage, as affected by statutory 


(8273) Recordation of mortgages, deeds of trust, etc. 


provision for recording mortgage. 36 ALR 
2d 240. 


CHAPTER 3—MORTGAGES OF PERSONAL PROPERTY 


52-301. 
Operation and Effect 


A chattel mortgage, which by its terms 
was to be security for future advances 
also, was security for future loans so that 
attachment will not lie in an action based 
on the default of the later loan, since the 
debt was secured. The chattel mortgage 


52-313. 


Collateral References 
Effect of purchase 


52-319. 


Application of Statute 


Compliance with state recording stat- 
utes was immaterial where federal com- 
mon law was controlling on the question 
of whether there was a conversion of 


of property by 


(8275) Chattel mortgages—interest which may be mortgaged, etc. 


was plain and unambiguous and needed 
no construction so that parol evidence 
which tended to vary or alter the terms 
of the written mortgage was required to 
be disregarded. First Nat. Bank of Plains 
v. Green Mt. Soil Conservation District, 
£30 Me 1 293GPs2de289: 


(8287) Sales—commencement and postponement. 


pledgee on foreclosure of mortgage held 
as collateral security. 37 ALR 2d 1397. 


(3308.1) Notices of chattel mortgages on livestock, renewals, etc. 


property subject to a chattel mortgage in 
favor of the United States securing an 
F H A loan, sold through the agency of 
a livestock company. United States v. 
Sig Ellingson & Co., 164 F Supp 7. 
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TITLE 53—MOTOR VEHICLES 


Chapter 1. Registration of motor vehicles—duties of registrar, 53-101, 53-106 to 53-108, 
53-114, 53-116, 53-118, 53-119.1 to 53-122, 53-129. 
4. Elimination of reckless driving—responsibility of motor vehicle owners 
and operators, 53-419, 53-422, 53-423, 53-434, 53-448. 
6. Additional fees or taxes on motor vehicles, 53-615 to 53-619, 53-623 to 
53-625, 53-628, 53-639 to 53-643. 


CHAPTER 1—REGISTRATION OF MOTOR VEHICLES—DUTIES 


Section 53-101. 
53-106. 


53-106.1. 


53-106.2. 
53-106.3. 
53-106.4. 


53-106.5. 
53-106.6. 


53-107. 


53-108. 
53-114. 


53-116. 
53-118. 
53-119.1. 


53-119.2. 


53-120. 
53-121. 


53-122. 


53-129, 


OF REGISTRAR 


Duties of registrar of motor vehicles—records. 

Number plates. 

Registration of motor vehicles owned and operated solely as col- 
lectors’ items—number plates for such motor vehicles. 

Amateur radio operators—special license plate. 

Issuance—application—additional fee. 

Rules and regulations—limit of one identical pair of plates for 
each operator. 

List of radio operators’ special plates—distribution to public officials. 

Special plates—how affixed to car—sale or transfer of auto—revoca- 
tion or expiration of radio license. 

Certificates of registration and ownership—contents, issuance, entry, 
assignment of numbers—owner’s registration receipt to be signed, 
carried and exhibited on demand. 

Renewal of registration. 

Application for registration of motor vehicles and payment of license 
fees thereon—assessment of motor vehicles in the stock of licensed 
motor vehicle dealers as merchandise. 

Issuance of receipt and assignment of number plates. 

Application for dealer’s license. 

Special permits for vehicles engaged in a single movement on the 
highways—fee—limitation—county treasurer to issue. 

Fees credited to general road fund. 

Replacing number plates. 

Residents operating motor vehicles under licenses issued by any 
state other than Montana forbidden. 

Registration fees of motor vehicles—fees—disposal of proceeds— 
fee for half year—dealers’ registration and transfer thereof—pub- 
lic owned vehicles exempt from license or registration fees— 
license or registration fees for trailers, house trailers, semitrailers 
and tractors—providing for transfer of funds from the motor 
vehicle fund of the registrar of motor vehicles to the motor vehicle 
recording fund (sometimes called the motor vehicle administrative 
fund)—providing for deposit of all fees, other than license fees, 
except dealer license fees, collected by the registrar of motor 
vehicles, in said motor vehicle recording fund for the payment of 
expenses of the maintenance and operation of the department of 
the registrar of motor vehicles. 

Foreign vehicles used in gainful occupation—reciprocity board may 
make reciprocal agreements to exempt. 


53-101. (1755) Duties of registrar of motor vehicles — records. 
1. The warden of the state penitentiary shall be, and is hereby constituted 
the registrar of motor vehicles, trailers and semitrailers, of motor and ac- 
cessories dealers and of operators and chauffeurs, and as such it shall be 
his duty to keep a record as hereinafter specified of all motor vehicles, 
trailers and semitrailers of every kind, and certificates of registration and 
ownership thereof, of all dealers in motor vehicles and automobile acces- 
sories and of operators and chauffeurs. 
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2. In the case of motor vehicles, trailers and semitrailers, the record 
shall show the following: Name of owner, residence by town and county, 
business address, name and address of conditional sales vendor, mortgagee 
or other lien holder and amount due under contract or lien, manufacturer 
of car, manufacturer’s designation of style of car or vehicle, identifying 
number, year of manufacture, character of motive power and shipping 
weight of car as shown by the manufacturer and the distinctive license 
number assigned such car or vehicle; and, if a truck or trailer, the number 
of tons capacity, and such other information as may from time to time 
be found desirable. 

3. The registrar shall file applications for registration received by 
him from the county treasurers of the state and register the vehicles 
therein described and the owners thereof in suitable books or on index 
cards, as follows: 

(a) Under distinctive license number assigned to vehicle by the 
county treasurers. 

(b) Alphabetically under name of owners. 

(c) Numerically under make and identifying number of vehicle. 

(d) Such other index of registration as registrar shall deem expedient. 


4. In the case of dealers the records shall show the name of the ap- 
plicant, his residence and address by town and county, his business ad- 
dress, the distinctive number assigned him, and the name or names of 
new cars handled by him. 

5. The registrar of motor vehicles shall qualify by giving a bond of 
twenty-five thousand dollars ($25,000.00), providing for the faithful per- 
formance of his duty. He shall appoint such deputies, subordinate officers, 
clerks, investigators and other employees as may be necessary to carry 
out this act, providing there be selected as many of the clerical help from 
the inmates of the state prison as the registrar determines to be possible. 
The salaries of all such appointees shall be fixed by the registrar of motor 
vehicles as authorized by the state board of examiners, with respect to 
salaries of other subordinate state officers and employees. 

6. All office equipment, books, files and records belonging to the motor 
department shall be in the care and general custody and control of the 
registrar of motor vehicles at the state penitentiary. In order to prevent 
an accumulation of records and files which shall have ceased to be of any 
value the registrar of motor vehicles shall have the authority and it shall 
be his duty to destroy all correspondence, motor card and application 
card records after the expiration of five (5) years from the date thereof, 
and all conditional sales contracts and chattel mortgages and records 
pertaining thereto after the expiration of five (5) years after the date the 
same have ceased to be liens on the motor vehicles described therein. 

7. The registrar may establish and maintain a short-wave radio sta- 
tion in order to report motor vehicle registration information to the 
highway patrol, sheriffs, and to chiefs of police of each incorporated city 
of the state who are able to communicate with such short-wave radio 
station. | 

8. All such records shall be open to inspection during all reasonable 
business hours and the registrar of motor vehicles shall furnish any in- 
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formation from said records upon payment by the applicant of the cost 
of transcribing the information requested. 


History: En. Sec. 1, Ch. 75, L. 1917; 
re-en. Sec. 1755, R. C. M. 1921; amd. Sec. 
1, Ch. 177, L. 1925; amd. Sec. 1, Ch. 129, 
L. 1927; amd. Sec. 1, Ch. 181, L. 1929; 
amd. Sec. 1, Ch. 159, L. 1933; Subdivisions 
5 and 6 amd. Secs. 1, 2, Ch. 62, L. 1943; 
amd. Sec. 1, Ch. 208, L. 1957. 


Amendment 


The 1957 amendment in subd. 2 sub- 
stituted “identifying number” for “manu- 
facturer’s engine and serial number’; in 
subd. 3 (c) substituted “identifying num- 
ber” for “motor number”; in subd. 4 sub- 
stituted “records” for “record”; in subd. 5 
substituted the present second and third 
sentences for ones which read “He may 
appoint one deputy at a salary not to ex- 
ceed thirty-three hundred dollars ($3,300.- 
00) per year, and such number of civilian 
clerks, and for such time or times, at a 
salary of not to exceed one hundred and 
seventy-five dollars ($175.00) per month 
each, as may be authorized by the state 


board of examiners, the salary of which 
deputy and the salaries of which clerks 
shall be fixed by such board of examiners. 
The remaining clerical help shall be 
selected by the registrar of motor vehicles 
from among the inmates of the state 
prison” and substituted subd. 7 for one 
which formerly read “7. The registrar of 
motor vehicles shall, at the end of each 
month, prepare lists of certificates of regis- 
tration and ownership issued for the cur- 
rent month, showing the number and kind 
of license issued, the name and address of 
owner and legal owner, the make of car 
and engine number. Such list shall be 
distributed to the sheriffs and treasurers 
of each county of the state and to chiefs 
of police of each incorporated city of the 
state by the registrar of motor vehicles.” 


Repealing Clause 


Section 2 of Ch. 208, Laws 1957 re- 
pealed all acts and parts of acts in conflict 
therewith. 


53-106. (1757) Number plates. (1) Every motor vehicle which shall 
be driven upon the streets or highways of this state shall display both 
front and rear a number plate, bearing the distinctive number assigned 
such vehicle by the registrar of motor vehicles. Such number plate shall 
be in eight series: one series for owners of motor cars, one for owners of 
motor vehicles of the motorcycle type, one for trailers, one for trucks, one 
for dealers in vehicles of the motorcycle type, one for franchised dealers 
in new motor cars (including trucks and trailers) or new and used motor 
cars (including trucks and trailers) which shall bear the distinctive letter 
“D” or the word “DEALER,” one for dealers in used motor cars only (in- 
cluding used trucks and trailers) which shall bear the distinctive letters 
“UD” or the letter “U” and the word “DEALER,” and one for dealers in 
trailers and/or semitrailers (new or used) which shall bear the distinctive 
letters ““DTR” or the letters “TR” and the word “DEALER,” and all such 
markings for the aforementioned kinds of dealers’ plates shall be placed on 
the number plates assigned thereto in such position thereon as the registrar 
may designate. All number plates for motor vehicles shall be renewed 
annually, shall bear a distinctive marking each year, and shall be furnished 
by the state. 

(2) In the case of motor cars, number plates shall be of metal six 
inches wide and twelve inches in length, the outline of the state of Mon- 
tana shall be used as a distinctive border on such license plates, and the 
word “Montana” with the year shall be placed across the bottom of the 
plate. Such registration plate and the required serial numbers and letters 
thereon, shall be of sufficient size and spacing to be plainly readable from 
a distance of 100 feet during daylight. The registrar shall, in his dis- 
cretion, choose to select permanent number or identification plates with 
a yearly insert plate or tab bearing the last two numbers of the year 
for which such license is issued and such insert plate or tab shall be 
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serially numbered in the same manner as the numbered plates, and such 
permanent number or identification plates shall be made in such form 
and of such materials as the registrar shall determine; provided further, 
that the registrar may, in his discretion, designate number or identification 
plates for any year as the proper means of identifying the vehicle for a 
subsequent year or years, said plates to be validated by a windshield 
sticker of such size, color and design and displayed as he shall direct; 
such sticker shall bear a distinctive number and the registration period 
for which it is issued, after which period it shall be unlawful to further 
display same on the vehicle. ‘The distinctive registration numbers shall 
begin with a number one (1) or with a letter-number combination such as 
“A 1” or “AA 1,” or any other similar combination of letters and num- 
bers and be numbered consecutively for each series of plates. The dis- 
tinctive registration number or letter-number combination assigned to 
the vehicle shall appear on the plate preceded by the number of the county 
and appearing in horizontal order on the same horizontal base line, and 
the county number shall be separated from the distinctive registration 
number by a dash or a dot unless a letter-number combination is used. 
The dimensions of such numerals and letters shall be determined by the 
registrar of motor vehicles, provided that all county and registration num- 
bers shall be of equal height. 

(3) For the use of tax-exempt motor vehicles, in addition to the mark- 
ings herein provided, number plates shall have thereon the following dis- 
tinctive markings: 

For vehicles owned by the state the registrar of motor vehicles may 
designate the prefix number for the various state departments, and all 
numbered plates issued to state departments shall bear the words “State 
Owned” and no year number will be indicated thereon as these numbered 
plates will be of a permanent nature, and will be renewed by the registrar 
of motor vehicles at such time when the physical condition of numbered 
plates requires same. For vehicles owned by the counties, municipalities 
and school districts and used and operated by officials and employees there- 
of in line of duty as such, and for vehicles on loan from the United States 
government or the state of Montana, to, or owned by, the civil air patrol 
and used and operated by officials and employees thereof in the line of 
duty as such, there shall be placed on the number plates assigned thereto, 
in such position thereon as the registrar may designate, the letter “X”’ 
or the word “EXEMPT.” Distinctive registration numbers for plates 
assigned to motor vehicles of each of the counties in the state and those 
of the municipalities and school districts situated within each of said 
counties shall begin with number 1 and be numbered consecutively. 

(4) On all number plates assigned to motor vehicles of the truck 
and trailer type, other than tax-exempt trucks and trailers, there shall 
appear the letter “T” or the word “TRUCK” for plates assigned to 
trucks and the letters “TR” or the word “TRAILER?” for plates assigned 
to trailers. 

Number plates assigned to any motor vehicle shall be used only on the 
specific motor vehicle to which originally assigned. 

(5). For the purpose of this act, the several counties of the state shall 
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be assigned numbers as follows: Silver Bow, 1; Cascade, 2; Yellowstone, 
3; Missoula, 4; Lewis and Clark, 5; Gallatin, 6; Flathead, 7; Fergus, 8: 
Powder River, 9; Carbon, 10; Phillips, 11; Hill, 12; Ravalli, 13; Custer, 
14; Lake, 15; Dawson, 16; Roosevelt, 17; Beaverhead, 18; Chouteau, 19; 
Valley, 20; Toole, 21; Big Horn, 22; Musselshell, 23; Blaine, 24; Madison, 
25; Pondera, 26; Richland, 27; Powell, 28; Rosebud, 29; Deer Lodge, 30; 
Teton, 31; Stillwater, 32; Treasure, 33; Sheridan, 34; Sanders, 35; Judith 
Basin, 36; Daniels, 37; Glacier, 38; Fallon, 39; Sweet Grass, 40; McCone, 
41; Carter, 42; Broadwater, 43; Wheatland, 44; Prairie, 45; Granite, 46; 
Meagher, 47; Liberty, 48; Park, 49; Garfield, 50; Jefferson, 51; Wibaux, 52; 
Golden Valley, 53; Mineral, 54; Petroleum, 55; Lincoln, 56; any new 
counties shall be assigned numbers by the registrar of motor vehicles as 
they may be formed, beginning with the number 57. 


History: En. Sec. 3, Ch. 75, L. 1917; 
re-en. Sec. 1757, R. C. M. 1921; amd. Sec. 
2,.Ch. 158, L. 1933; amd. Sec. 1, Ch. 6, 
L. 1941; amd. Sec. 3, Ch. 88, L. 1943; 
amd. Sec. 1, Ch. 111, L. 1951; amd. Sec. 
1, Ch. 29, L. 1953; amd. Sec. 1, Ch. 245, 
L. 1955; amd. Sec. 1, Ch. 236, L. 1957; 
amd. Sec. 1, Ch. 245, L. 1959. 


Amendments 


The 1955 amendment in subd. (1) sub- 
stituted the present second sentence for 
one which read “Such number plate shall 
be in six series; one series for owners of 
motor cars, one for owners of motor ve- 
hicles, of the motorcycle type, one for 
dealers in each of the two types of ve- 
hicles above named, one for trailers and 
one for trucks’; in the first sentence of 
subd. (2) substituted “six inches wide 
and twelve inches in length” for “at least 
five inches wide and not less than thirteen 
inches in length,” in the second sentence 
in the first provided clause substituted 
“he” for “the registrar of motor vehicles” 
“and” for “then” between the words 
“plates” and “such” “the registrar’ for 
“he” before the words “shall determine” 
in the provided further clause substituted 


“registrar” for “registrar of motor ve- 
hicles” and in the last sentence of subd. 
(2) substituted the words “letters ‘D,’ 
‘UD; or ‘DTR,’ such letters” for “letter 
‘D,’ such letter.” 

The 1957 amendment made numerous 
changes in this section. For section prior 
to amendment see 1955 amendment note 
and parent volume. 

The 1959 amendment in subd. (3) in- 
serted “the words “and for vehicles on 
loan from the United States government 
or the state of Montana, to, or owned by, 
the civil air patrol and used and operated 
by officials and employees thereof in the 
line of duty as such.” 


Separability Clause 


Section 2 of Ch. 236, Laws 1957 read 
“If any part or parts of this act shall be 
held to be unconstitutional, such uncon- 
stitutionality shall not affect the validity 
of the remaining parts of this act.” 


Repealing Clauses 

Section 3 of Ch. 236, Laws 1957 and 
Sec. 2 of Ch. 245, Laws 1959 repealed all 
acts and parts of acts in conflict there- 
with. 


53-106.1. Registration of motor vehicles owned and operated solely as 


collectors’ items—number plates for such motor vehicles. Any owner of 
a motor vehicle manufactured more than thirty (30) years prior to the 
date of the application referred to hereunder, solely as a collectors’ item 
and not for general transportation purposes may file with the registrar of 
motor vehicles an application for the registration of such motor vehicle 
stating the name and address of the owner, the name and address of the 
person from whom purchased, the make of the motor vehicle, the gross 
weight thereof, the year and number of the model, and the manufacturer’s 
identification number and serial number, and setting forth a specific state- 
ment that the vehicle is owned and operated solely as a collectors’ item 
and not for general transportation purposes; and said application shall be 
sworn to before an officer authorized to administer oaths. The registration 
fee for all such motor vehicles weighing twenty-eight hundred and fifty 
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(2850) pounds or less shall be five dollars ($5.00), and the registration fee 
for all such motor vehicles weighing more than twenty-eight hundred and 
fifty (2850) pounds shall be ten dollars ($10.00). 

Upon receipt of said application for registration and payment of the 
registration fee above provided for the registrar shall file said application 
and register the motor vehicle therein described in the manner specified in 
section 53-101, Revised Codes of Montana, 1947, and shall deliver to the 
applicant two (2) license plates bearing the inscription, ‘“Pioneer—Mon- 
tana” and the registration number, but the year of issuance shall not be 
shown thereon. No annual renewal of the registration of any such motor 
vehicle shall be required, and the same shall be valid as long as the vehicle 
is in existence; provided, however, that upon any sale of such motor ve- 
hicle, the purchaser shall be required to renew the registration thereof and 
pay the license fees hereinbefore specified. 

History: Section 53-106.1 added by 
Sec. 1, Ch. 123, L. 1955. 


Title of Act 
An act to amend chapter 1, Title 53, 
Revised Codes of Montana, 1947, by add- 
ing a new section 53-106.1 to provide for 
53-106.2. Amateur radio operators—special license plate. Any motor 
vehicle owner and resident of this state, who holds an unrevoked and un- 
expired official amateur radio station license and operator’s license, ‘“‘con- 
ditional” or higher class, issued by the federal communications commis- 
sion of the United States, shall upon written application on form pre- 
scribed by the registrar of motor vehicles of the state of Montana, ac- 
companied by proof of ownership of such amateur radio station license 
and operator’s license, be issued lettered license plates in pairs (two 
identically lettered plates), in addition to the regular license plates pre- 
scribed by law. There shall be stamped or impressed upon such special 
license plates in clear lettering the official amateur radio call letters of 
such owner as assigned to such owner by said federal communications 
commission, and said plates so-lettered shall be renewed concurrently 
with, and at the time of, the issuance of the regular motor vehicle license 
plates. | 


the registration of motor vehicles owned 
and operated solely as collectors’ items; 
providing the fees to be paid for such 
registration; and providing for the issu- 
ance of license plates for such motor 
vehicles. 


History: En. Sec. 1, Ch. 2, L. 1957; 
amd. Sec. 1, Ch. 62, L. 1959. 


Title of Act 


An act authorizing the registrar of mo- 
tor vehicles of the state of Montana to 
issue upon proper application a special li- 
cense plate in addition to regular license 
plates, as provided for in section 53-108 of 
the Revised Codes of Montana, 1947, for 
resident motor vehicle owners who operate 
amateur radio stations; authorizing is- 
suance of necessary rules and regulations 
by said registrar; authorizing lists of spe- 
cial license plate holders for law enforce- 
ment officers and specifying duties regard- 
ing such lists; providing for return of spe- 
cial license plate upon revocation or ex- 
piration of amateur radio license; and re- 


pealing all acts and parts of acts in con- 
flict herewith. 


Amendment 


The 1959 amendment inserted the words 
“of the United States” inserted the word 
“written”; inserted the words “of the 
state of Montana, accompanied by proof 
of ownership of such amateur radio sta- 
tion license and operator’s license”; sub- 
stituted “lettered license plates in pairs 
(two identically lettered plates)”; deleted 
the words “upon which special license 
plates in lieu of the numbers” which ap- 
peared after the words “in addition to the 
regular license plates” and substituted the 
present last sentence for words which 
appeared at the end of the section which 
read as follows: “for regular license plates 
shall be inscribed the official amateur radio 
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call letters of such applicant as assigned sion and shall be renewed concurrently 
by said federal communications commis- with regular plates.” 

53-106.3. Issuance—application—additional fee. ‘The registrar of mo- 
tor vehicles shall issue said lettered license plates to amateur radio opera- 
tors upon application showing: 

(1) Proof that applicant is the owner and holder of such amateur 
radio station license and operator’s license; 

(2) Compliance with the state motor vehicle laws relating to registra- 
tion and licensing of motor vehicles, and upon the payment, or proof of 
the payment, of the regular license fee for license plates as provided by 
law; and, 

(3) Payment of a five dollar ($5.00) additional fee. 

History: En. Sec. 2, Ch. 2, L. 1957; plate’; inserted the words “the owner 


amd. Sec. 2, Ch. 62, L. 1959. and” in subd. (1); inserted the words “or 
proof of the payment” in subd. (2), and 
Amendment raised the additional fee from $1.50 to 


The 1959 amendment substituted “said $5.00. 
lettered license plates” for ‘“‘special license 
53-106.4. Rules and regulations—limit of one identical pair of plates 
for each operator. The registrar of motor vehicles shall make such 
rules and regulations as may be necessary to procure compliance with all 
the laws of the state regulating the issuance of motor vehicle licenses 
relating to the use and operation of motor vehicles before issuing the 
lettered license plates. The registrar shall not issue more than one (1) 
identical pair of lettered license plates for any licensed amateur radio 
station in any one licensing period. 
History: En. Sec. 3, Ch. 2, L. 1957; tered license plates” for “special license 


amd. Sec. 3, Ch. 62, L. 1959. plates” and in the last sentence substi- 
tuted “identical pair of lettered license 
Amendment plates” for “special license plates.” 


The 1959 amendment substituted “let- 


53-106.5. List of radio operators’ special plates—distribution to public 
officials. The registrar shall, on or before the first day of July of each 
year, furnish to the supervisor of the state highway patrol, to the director 
of civil defense, to the sheriff of each county in the state, to the chief of 
police of each incorporated city in the state, and to other public officials 
as the registrar shall deem necessary, an alphabetically arranged list of 
the names, addresses and license plate numbers and letters of each per- 
son to whom a special license plate has been issued, and it shall be the 
duty of the supervisor, sheriffs and chiefs of police to maintain and keep 
current such lists for public information and inquiry, particularly in rela- 
tion to public emergencies. 

History: En. Sec. 4, Ch. 2, L. 1957. 


53-106.6. Special plates—how affixed to car—sale or transfer of auto— 
revocation or expiration of radio license. The lettered license plates, as 
herein provided, are to replace the regular license plates on the motor 
vehicle owned by said amateur radio licensee for such period of time as 
the amateur radio license is in force under the federal communications 
commission and the special license issued hereunder is in force, but no 
longer. Whenever such official amateur radio license is revoked or ex- 
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pires for whatever reason, such license plate shall be removed immediately 
by the owner of the motor vehicle and the regular plates again placed or 
mounted on the motor vehicle as in other cases. When the motor vehicle 
is sold or otherwise transferred, the regular number plates shall be mounted 
on the motor vehicle; but the owner and holder of valid official amateur 
radio station and operator’s license shall have the right to transfer the 
lettered plates to another motor vehicle owned by him upon such reason- 
able conditions as may be prescribed by the registrar. On the revocation 
or expiration of the amateur radio station and operator’s licenses, the let- 
tered license plates as issued shall be returned and surrendered to the 
registrar of motor vehicles. 


History: En. Sec. 5, Ch. 2, L. 1957; amd. 
Sec. 4, Ch. 62, L. 1959. 


Amendment 


The 1959 amendment completely re- 
wrote this section. Prior to amendment 
this section read as follows: “The special 
license plate as herein provided is to be 
placed on the motor vehicle so that the 
regular plates are not covered by the 
special plate. When the motor vehicle is 
sold or otherwise transferred, the usual 
number plates will be left on the motor 
vehicle, and the special plate will be re- 
tained by the owner of the amateur radio 
station. This plate may be placed on an- 
other motor vehicle providing all require- 
ments of section 2, subsections one (1) and 


two (2) above [53-106.3] are met. On 
the revocation or expiration of the ama- 
teur radio station and operator’s license 
the special license plate as issued shall be 
returned to the registrar of motor ve- 
hicles.”’ 


Repealing Clauses 

Section. G -of@Chs 2. Laws-(1957~ and 
Sec. 5 of Ch. 62, Laws 1959 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Date 
Section 6 of Ch. 62, Laws 1959 provided 
the act should be in effect from and after 


its passage and approval. Approved Feb- 
ruary 27, 1959. 


53-107. (1758) Certificates of registration and ownership—contents, is- 
suance, entry, assignment of numbers—owner’s registration receipt to be 
signed, carried and exhibited on demand. Upon completion of the appli- 
cation for registration, in quintuplet, on forms furnished by the registrar 
of motor vehicles, the county treasurer shall issue to the applicant two 
(2) copies of the application marked “Owner’s Certificate of Registration 
and Tax Receipt,” one (1) of which shall be marked “file copy,” and for- 
ward one (1) copy of the application to the registrar of motor vehicles who 
shall cause to be entered the information contained in said application upon 
the corresponding records of his office and shall furnish the applicant a 
certificate of ownership, and said owner shall at all times retain possession 
of the certificate of ownership, except when the same is being transmitted 
to and from the registrar of motor vehicles for endorsement or cancella- 
tion. In the event the said certificate of ownership be in the possession or 
under the control of any person other than the person entitled to operate 
and possess the motor vehicle the same must be surrendered to the person 
entitled to operate and possess such motor vehicle, upon demand, and 
refusal shall constitute a misdemeanor. At the same time, he shall issue to 
any conditional sales vendor, or other person holding the legal title to the 
vehicle, or any mortgagee thereof, or other lien holder, a statement of the 
filing of such conditional sales contract, mortgage or other lien, said certifi- 
cate of registration and ownership shall meet the following requirements: 


The certificate of registration and the certificate of ownership shall each 
contain upon the face thereof: (1) the date issued, (2) the registration 
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number assigned to the owner and the vehicle, (3) the name and complete 
address of the owner and the name and complete address of any condi- 
tional sales vendor, and also the name and address of any other lienor as 
shown by said application, (4) a description of the registered vehicle in- 
cluding the year built and serial number, if any, (5) any lien against such 
motor vehicle and the amount due at the date of registration, and such 
other statement of facts as may be determined by the registrar. 


Upon receipt of the application the registrar shall make a recheck of 
the application and in the event that there is any error in the application 
it may be returned to the county treasurer to effectively secure the cor- 
rection of such error, who shall return the same to the registrar of motor 
vehicles. 

The reverse side of the certificate of ownership shall contain a form of 
notice to the registrar of a transfer of title or interest of the owner and 
such other statement on forms as may be determined by the registrar. 


Owner’s certificate of registration receipt to be signed, carried, and 
exhibited on demand. (a) Every owner, except owners of passenger cars, 
upon receiving a registration receipt shall write his signature thereon with 
pen and ink in the space provided. Every such registration receipt or a 
notarized photostatic copy thereof or a duplicate thereof furnished by the 
registrar of motor vehicles shall at all times be carried in the vehicle, ex- 
cept passenger cars, to which it refers or shall be carried by the person 
driving or in control of such vehicle, except passenger cars, who shall 
display the same upon demand of a police officer or any officer or em- 
ployee of the registrar of motor vehicles or the highway department. (b) 
The provisions of this section requiring that a registration receipt be car- 
ried in the vehicle to which it refers or by the person driving the same 
shall not apply when such receipt is used for the purpose of making ap- 
plication for renewal of registration or upon a transfer of registration of 
said vehicle. 

The term “motor vehicle’ includes automobile, truck, motorcycle, 
semitrailer, trailer and trailer-house. 

Any trailer, semitrailer or trailer-house which does not have a manu- 
facturer’s or other identifying number thereon shall be assigned an iden- 
tification number by the registrar upon registration of such motor vehicle. 
The owner or other person lawfully in possession of such motor vehicle 
shall stamp such number so assigned by the registrar upon the principal 
right frame member of said motor vehicle near the front and thereof where 
“it may be clearly and readily seen, and said stamping shall be promptly 
accomplished after notice of the assigned number by the registrar. The 
registrar may withhold registration until satisfactory proof, by affidavit, 
of such stamping is filed with him. 


History: En. Sec. 4, Ch. 75, ce peat Amendment 
re-en. Sec. 1758, R. C. M. 1921; amd. Sec. The 1955 amendment made numerous 
2, Ch. 159, L. 1933; amd. Sec. 5, Ch. 72, changes in this section. For section prior 
amd. Sec. 1, Ch. 63, L. 1945; amd. Sec. 1, 
Ch. 115, L. 1953; amd. Sec. 1, Ch. 200, Repealing Clause 


L. 1955. Section 2 of Ch. 200, Laws 1955 re- 
pealed all acts and parts of acts in con- 
flict therewith. 
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Effective Date should be in effect from and after June 
Section 3 of Ch. 200, provided the act 30, 1955. 


53-108. (1758.1) Renewal of registration. Every vehicle registration 
~under this act shall expire on December thirty-first of each year and shall 
be renewed annually upon application and payment of license fees, as 
provided in sections 53-114, Revised Codes of Montana, 1947, as amended 
by section 1, chapter 256, Laws of 1955, and 53-112 (53-122), Revised 
Codes of Montana, 1947, as amended by section 1, chapter 41, Laws of 
1955, such renewal to take effect on the first day of January of each year. 
The certificate of registration issued hereunder shall be valid during the 
registration year only for which issued, and the certificates of ownership 
shall remain valid until cancelled by the registrar of motor vehicles upon 
a transfer of any interest shown therein and need not be renewed annually. 
Upon annual renewal, whenever the legal owner of the vehicle is other 
than the registered owner, the registrar of motor vehicles shall immediately 
notify such legal owner by mail of the registration number assigned to 
such vehicle for the ensuing year. 

The owner of a vehicle registered under the provisions of this act 
shall be entitled to operate such vehicle between January first and 
February fifteenth without displaying the registration certificate of the 
current year, on condition that such owner shall, during said period, dis- 
play upon such vehicle the number plates or plate assigned thereto for 
the previous year. 

Any purchaser of a motor vehicle from a duly licensed motor vehicle 
dealer which has not been registered or reregistered for the current year 
may during the time of (the) certificate of ownership thereto is in the proc- 
ess of being transferred in the office of the registrar of motor vehicles, upon 
making an affidavit to that effect upon a form prescribed by the registrar 
of motor vehicles and upon the payment of a fee of one dollar ($1.00) to 
be collected by the county treasurer and remitted to the board, obtain 
from the county treasurer of the county in which said vehicle is subject 
to tax a temporary windshield sticker of such size, color and design as the 
board may prescribe, to be validated by the county treasurer for a period 
of thirty (30) days from the date of issuance, and such purchaser, upon 
displaying such sticker on the lower right-hand corner of the windshield 
of such motor vehicle and upon displaying the number plates or plate 
assigned thereto for the previous year (unless the seller has been unable 
to deliver such previous year’s plate or plates) shall be entitled to operate 
such vehicle during the period for which such windshield sticker has been 
validated without displaying the registration certificate or number plates 
or plate for the current year. Provided, however, the county treasurer 
shall not sell, or no person shall purchase more than one (1) thirty (30) 
day temporary windshield sticker for any vehicle, the ownership of 
which has not changed since the issuance of the previous thirty (30) day 
windshield sticker. Provided, further, however, that any purchaser of a 
new motor vehicle from a duly licensed motor vehicle dealer shall have 
the grace period of three (3) days from the date of purchase to make such 
application for registration and obtain registration plates, and it shall 
not be a violation of this chapter or any other law for such purchaser 
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to operate such new motor vehicle upon the streets and highways of this 
state without a certificate of registration and registration plates during 
the said three-day period; providing further that such purchaser must 
have in his possession a.valid bill of sale or other satisfactory evidence 


of ownership. 


History: En. subd. 2, Sec. 2, Ch. 159, L. 
1933; amd. Sec. 1, Ch. 244, L. 1955; amd. 
Sec. 1, Ch. 146, L. 1957; amd. Sec. 1, Ch. 
100, L. 1959. 


Compiler’s Note 

The reference in the first paragraph to 
section 53-112 is an apparent error and 
should be to 53-122 which is the number 
in parenthesis. 


Amendments 


The 1955 amendment substituted “‘regis- 
trar of motor vehicles” for “registrar” in 
the first paragraph; substituted “January 
fifteenth” for “January first” in the sec- 
ond paragraph and added the last para- 
graph. 

The 1957 amendment substituted “Jan- 
uary first” for “January fifteenth’ and 
“February fifteenth” for “February first” 
in the second paragraph and added the 
proviso clause in the third paragraph. 


53-109. 


Pledge of Title Certificate 


In action by administratrix to recover 
amount of automobile purchase loan made 
by decedent to defendant, it was a ques- 
tion for the jury whether title certificate 


The 1959 amendment in the third para- 
graph inserted the next to the last sen- 
tence, and in the last sentence of that 
paragraph, inserted the word “further,” 
substituted “application for registration 
and obtain registration plates” for “aff- 
davit and obtain such sticker” and sub- 
stituted “a certificate of registration and 
registration plates” for “number plates or 
sticker.” 


Repealing Clauses 

Section 2 of Ch. 146, Laws 1957 and 
Sec. 2 of Ch. 100, Laws 1959 repealed 
all acts or parts of acts in conflict there- 
with. 


Effective Date 
Section. 3 of ‘Chis, 146, ,uawse1957 aprGe 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 7, 1957. 


(1758.2) Transfer of title or interest. 


was first surrendered as evidence of a 
pledge and then returned as evidence of 
payment. Olson v. McLean, 132 M 111, 
313 P 2d 1039, 1042. 


53-114. (1759) Application for registration of motor vehicles and pay- 
ment of license fees thereon—assessment of motor vehicles in the stock of 


licensed motor vehicle dealers as merchandise. 


(1) Every owner of a 


motor vehicle operated or driven upon the public highways of this state 
shall, for each motor vehicle owned, except as herein otherwise expressly 
provided, file, or cause to be filed, in the office of the county treasurer 
wherein such motor vehicle is owned or taxable, an application for regis- 
tration, or re-registration, upon blank form to be prepared and furnished 
by the registrar of motor vehicles, executed in quintuplet, which applica- 
tion shall contain: 

(a) Name and address of owner, giving county, school district, and 
town or city within whose corporate limits the motor vehicle is taxable. 

(b) Name and address of conditional sales vendor, mortgagee or holder 
of other lien against said motor vehicle, with statement of amount owing 
under such contract or lien. 

(c) Description of motor vehicle, including make, year model, engine 
and serial number, manufacturer’s' model or letter, gross weight, type of 
body and, if truck, the rated capacity. 

(d) In case of re-registration, the license number for the preceding 
year. 
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(e) Such other information as the registrar of motor vehicles may 
require. 

(2) Before filing such application with the county treasurer, the ap- 
_ plicant shall submit the same to the county assessor of said county and 
said county assessor shall enter on said application in a space to be pro- 
vided for that purpose, the full and true and the assessed valuation of said 
vehicle for the year for which said application for registration is made. 


(3) The applicant shall, upon the filing of said application (1) pay to 
the county treasurer the registration fee, as provided in section 53-122 
and section 53-115, and shall also at such time (2) pay the personal prop- 
erty taxes assessed against said vehicle for the current year of registration 
(unless the same shall have been theretofore paid for said year) before the 
application for registration or re-registration may be accepted by the 
county treasurer. The county treasurer is hereby empowered to make 
full and complete investigation of the tax status of said vehicle and any 
applicant for registration or re-registration must submit proof with respect 
thereto from the tax records of the proper county at the request of the 
county treasurer. 


(4) The amount of taxes on said motor vehicle shall be computed and 
determined by the county treasurer on the basis of the levy of the year 
preceding the current year of application for registration or re-registration 
and such determination shall be entered on the application form in a space 
provided therefor. 


(5) Motor vehicles, except as hereinafter provided, are hereby de- 
clared to be assessable for taxation as of and on the first day of January 
in each year irrespective of the time fixed by law for the assessment of 
other classes of personal property, and irrespective of whether or not the 
levy and tax may be a lien upon real property within the state of Montana, 
provided that in no event shall any motor vehicle be the subject to assess- 
ment, levy and taxation more than once in each year, and provided, fur- 
ther, that new motor vehicles, and used motor vehicles which have not 
previously been assessed and licensed during the current year, when held 
for sale in the stock of any duly licensed motor vehicle dealer or used motor 
vehicle dealer, are hereby declared to be merchandise and shall be assessed 
as of the first Monday in March in each year in the same manner as other 
stocks of merchandise. 


(6) The applicant for original registration of any wholly new and 
unused motor vehicle acquired by original contract after the first day of 
January of any year shall be required, whenever such vehicle has not been 
otherwise assessed, to pay the motor vehicle sales tax provided by section 
53-617, Revised Codes of Montana, 1947, irrespective of whether or not such 
vehicle was in the state of Montana on the first day of January of such 
year. 

(7) Upon accepting application for registration or re-registration of 
any motor vehicle which is subject to taxation in this state on January Ist 


in any year, and upon payment of taxes, the county treasurer shall stamp 
on said application: “Taxes on this vehicle due January Ist of current 
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year paid by applicant, prior applicant or owner and this vehicle is eligible 
for registration.” 


Upon accepting application for registration of any motor vehicle which 
was not subject to taxation in this state on January lst in any year, the 
county treasurer shall indicate such fact by proper entry on said applica- 
tion; and in case such motor vehicle shall have been assessed for taxation 
as a part of the stock of merchandise of a licensed dealer, the county treas- 
urer shall indicate such fact by proper entry on said application, and the 
applicant for registration shall not be required to pay the persona} property 


tax on any motor vehicle so assessed as merchandise. 

(8) The registrar of motor vehicles shall have authority to make 
proper entry on any certificate of title to any motor vehicle respecting 
payment of taxes in accord with the facts. 


History: En. Sec. 5, Ch. 75, L. 1917; 
amd. Sec. 1, Ch. 207, L. 1919; re-en. Sec. 
1759, R. C. M. 1921; amd. by repeal Subd. 
4, Sec. 22, Ch. 113, L. 1925; amd. Sec. 2, 
Ch. 181, L. 1929; amd. Sec. 1, Ch. 158, 
Li ivol* amd; Sec; 1,7 Ch, 158)70.7 1933; 
amd. Sec. 1, Ch. 72, L. 1937; amd. Sec. 
1, Ch. 195, L. 1953; amd. Sec. 1, Ch. 256, 
' L. 1955; amd. Sec. 1, Ch. 223, Lv 1957. 


Compiler’s Note 
Section 2 of Ch. 256, Laws 1955 is com- 
piled as section 84-406. 


Amendments 


The 1955 amendment in subd. (i) de- 
leted the words “of the county” which 
appeared after the words “county treas- 
urer’; in subd. (3) inserted the word 
“property” between the words “personal” 
and “taxes”; in subd. (5) inserted the 
words “except as hereinafter provided” 
substituted the word “to” for “of” be- 
tween the words “subject” and “assess- 
ment” and substituted the proviso clause 
for the words “viz., the first day in Janu- 
ary in each year, which shall be the time 
of assessment for tax purposes of motor 
vehicles in stock, in dealer’s possession 
or in dead storage, as well as in use, sub- 
sequent registrations, if any, of the same 
vehicle in the same year not being subject 
to payment of taxes”; in subd. (6) sub- 
stituted the words “shall be required, 
whenever such vehicle has not been other- 
wise assessed, to pay the motor vehicle 


sales tax provided by section 53-617, Re- 
vised Codes of Montana, 1947, irrespective 
of whether or not such vehicle was in the 
state of Montana on the first day of Janu- 
ary of such year” for the words “and such 
vehicle shall not be subject to assessment 
and taxation for said vehicle until the 
first day of January of the year next 
succeeding, but nothing herein con- 
tained shall exempt such vehicle from 
taxation in the possession of any person 
on said assessment date”; in subd. (7) 
inserted at the end of the second para- 
graph the words “and in case such motor 
vehicle shall have been assessed for taxa- 
tion as a part of the stock of merchandise 
of a licensed dealer, the county treasurer 
shall indicate such fact by proper entry 
on said application, and the applicant for 
registration shall not be required to pay 
the personal property tax on any motor 
vehicle so assessed as merchandise.” 

The 1957 amendment in subd. (8) sub- 
stituted the word “facts” for “fact” and 
deleted all of subd. (9) for text of which 
see parent volume. 


Repealing Clause 

Section 2 of Ch. 223, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


Collateral References 


Lack of proper automobile registration 
or operator’s license as evidence of oper- 
ator’s negligence. 29 ALR 2d 963. 


53-116. (1759.2) Issuance of receipt and assignment of number plates. 


Upon receipt of application for registration, in quintuplet, and payment of 
license fee and taxes as herein provided, the county treasurer shall file one 
copy of said application in his office; issue to the applicant two (2) copies 
of the application entitled “Owner’s Certificate of Registration and Tax 
Receipt” one (1) of which shall be marked “file copy”; forward one (1) 
copy to the county clerk and recorder; and he shall daily forward to the 
registrar of motor vehicles one (1) copy of the application for registration. 
The county treasurer shall also, and at the same time, assign such motor 
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vehicle a distinctive number, viz., the license plate number, .and deliver to 
the applicant two (2) license plates, as received from the registrar of motor 
vehicles which shall bear such distinctive numbers. The registrar shall 
_ship said license plates to the various county treasurers by freight, so 
that they will be received by the county treasurer on or before January 
first of each year. It shall not be necessary for the county treasurer, in 
said receipt, to segregate the amount of said taxes for state, county, school 


district and municipal purposes. 


History: En. Subd. 3, Sec. 1, Ch. 158, 
L. 1933; amd. Sec. 3, Ch. 72, L. 1937; 
amd. Sec. 1, Ch. 199, L. 1955. 


Amendment 


The 1955 amendment substituted the 
present first sentence for one which read 
“Upon receipt of application for registra- 
tion and payment of license fee and taxes 
as herein provided, the county treasurer 
shall file one copy of said application in 
his office and issue to the applicant a re- 
ceipt executed in triplicate, delivering one 
copy of said receipt to the applicant, one 
copy to the county clerk and recorder 


and retaining one copy for his office; and 
he shall daily forward to the registrar of 
motor vehicles a duplicate copy of all 
applications for registration.” 


Repealing Clause 


Section 2 of Ch. 199, Laws 1955 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 
Section »3of (Ch.3199- aws+1955 pro- 
vided the act should be in effect from anc 


after its passage and approval. Approved 
March 4, 1955. 


53-118. (1759.4) Application for dealer’s license. Every dealer in new 
motor vehicles, used motor vehicles, trailers, semitrailers, or automobile 
accessories shall cause to be filed, by mail or otherwise, in the office of the 
registrar of motor vehicles, a vertified application for registration as a 
dealer on a blank to be furnished by the registrar for that purpose, and 
containing the information therein required. Each application must be 
accompanied by the registration fee hereinafter named. Dealers registra- 
tion must be renewed and paid for annually, and an application for re- 
registration must be filed not later than January first of each year. Upon 
the registration of a dealer as a new motor vehicle dealer, used motor 
vehicle dealer, or trailer or semitrailer dealer, the registrar of motor ve- 
hicles shall assign to such dealer a distinctive serial registration number 
as a dealer and furnish every dealer in motor vehicles with not less than 
two (2) sets of number plates, and as many more as the fee the dealer 
pays entitles the dealer to, which number plates shall be similar to num- 
ber plates furnished to owners of motor vehicles but shall bear thereon, 
in addition to the serial number assigned such dealer, the letter “D” if 
the dealer sells new motor vehicles (including trucks and trailers) or new 
and used motor vehicles (including trucks and trailers); the letters “UD” 
if the dealer sells used motor vehicles (including trucks and trailers) only; 
and the letters “DTR” if the dealer sells trailers and/or semitrailers (new 
or used) only. Only new motor vehicle dealers’ license plates bearing the 
letter “D” shall be assigned if both new and used motor vehicles (includ- 
ing trucks and trailers) are sold, and only one registration fee shall be 
required of any one dealer. Dealers of all classes are hereby prohibited 
from using or displaying dealer’s license plates on any motor vehicle ex- 
cept those held for sale or used principally in the conduct of the dealer’s 
business in selling, demonstrating or servicing. No dealer’s license plates 
shall be used or displayed on vehicles normally used exclusively for hire 
or for purposes not incident to the business of a motor vehicle dealer. If 
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it shall appear to the satisfaction of the registrar of motor vehicles that 
any such dealer has used the dealer’s license in a manner other than the 
one permitted above the registrar of motor vehicles may revoke such 
dealer’s license. Any dealer violating the provisions of this section shall 
be guilty of a misdemeanor and subject to a fine of not less than twenty- 
five ($25.00) dollars and not more than one hundred ($100.00) dollars. 


History: En. Subd. 5, Sec. 1, Ch. 158, 
L. 1933; amd. Sec. 2, Ch. 72, L. 1937; 
amd. Sec. 2, Ch. 245, L. 1955. 


“If any section, subdivision or sentence 
of this act is determined by a court of 
competent jurisdiction to be unconstitu- 


tional, it shall not affect the remaining 
portions of this act.” 


Repealing Clause 


Section 4 of Ch. 245, Laws 1955 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Amendment 


The 1955 amendment made numerous 
changes in this section. For section prior 
to amendment see parent volume. 


Separability Clause 
Section 3 of Ch. 245, Laws 1955 read 


53-119.1. Special permits for vehicles engaged in a single movement on 
the highways—fee—limitation—county treasurer to issue. When any ve- 
hicle subject to license is to be moved upon the public highways of this 
state, from one point to another, the county treasurer may issue a special 
permit therefor upon application presented to him in such form as shall be 
approved by the registrar of motor vehicles and upon payment therefor of 
a fee of five dollars ($5.00). Such permit shall be for the transit of the 
vehicle only, and the vehicle shall not, at the time of such transit, be used 
for the transportation of any persons, except the driver, or property what- 
soever, for compensation or otherwise, and shall be for one (1) transit only 
between the points of origin and destination as set forth in the application. 


History: En. Sec. 1, Ch. 182, L. 1955. 


Title of Act 


An act to provide for the payment of 
fees and issuance of special permits on 
vehicles engaged in a single movement 
on the public highways of this state; pro- 
viding for the fees for issuance of special 
permits; providing that such permits be 


for the transit of the vehicle only and for 
one (1) transit only; providing that the 
special permits shall be issued by the 
county treasurer; providing that the fees 
collected under this act shall belong to 
the general road fund of the county; pro- 
viding for the effective date of this act; 
and repealing all acts and parts of acts 
in conflict herewith. 


53-119.2. Fees credited to general road fund. All fees collected under 
this act shall belong to the general road fund of the county and be for the 


use and benefit of that fund. 
History: En. Sec. 2, Ch. 182, L. 1955. 


Repealing Clause 

Section 3 of Ch. 182, Laws 1955 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 
Section 4 of Ch. 182, Laws 1955 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 4, 1955. 


53-120. (1759.6) Replacing number plates. In the event of loss, muti- 


lation, or destruction of number plates, the owner of the registered motor 
vehicle may obtain from the registrar of motor vehicles, duplicates thereof 
upon filing sworn declaration showing such fact and payment of a fee of 
two dollars ($2.00). 


History: En. Subd. 7, Sec. 1, Ch. 158, 
L. 1933; amd. Sec. 1, Ch. 47, L. 1955. 


Amendment 
The 1955 amendment raised the fee 
from one dollar to two dollars. 
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Repealing Clause 
Section 2 of Ch. 47, Laws 1955 repealed 


all acts and parts of acts in conflict there- 


with. 


53-121. 


issued by any state other than Montana forbidden. 


50-122 


Effective Date 
Section 3 of Ch. 47, Laws 1955 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
February 23, 1955. 


(1759.6) Residents operating motor vehicles under licenses 


It shall especially be 


provided that a resident of the state of Montana shall not operate a motor 
vehicle under a license issued by any other state than Montana. 


History: En. Subd. 8, Sec. 1, Ch. 158, L. 
1933; amd. Sec. 2, Ch. 195, L. 1953; amd. 
Sec. 1, Ch. 247, L. 1957. 


Amendment 


The 1957 amendment deleted the words 
“except when such vehicle is a part of an 


with the provisons of section~ 53-114” 
which appeared at the end of this section. 


Repealing Clause 


Section 2 of Ch. 247, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with, 


interstate fleet registered in accordance 


53-122. (1760) Registration fees of motor vehicles—fees—disposal of 
proceeds—fee for half year—dealers’ registration and transfer thereof— 
public owned vehicles exempt from license or registration fees—license or 
registration fees for trailers, house trailers, semitrailers and tractors—pro- 
viding for transfer of funds from the motor vehicle fund of the registrar of 
motor vehicles to the motor vehicle recording fund (sometimes called the 
motor vehicle administrative fund)—providing for deposit of all fees, other 
than license fees, except dealer license fees, collected by the registrar of 
motor vehicles, in said motor vehicle recording fund for the payment of ex- 
penses of the maintenance and operation of the department of the registrar 
of motor vehicles. Registration or license fees shall be paid upon regis- 
tration or re-registration of motor vehicles, trailers, house trailers, semi- 
trailers and dealers in motor vehicles or trailers in accordance with this 
act, as follows: 

Dealers in motor vehicles other than motorcycles, a minimum fee of 
thirty dollars ($30.00) which shall entitle such dealer to two (2) sets of 
number plates, and five dollars ($5.00) additional fee for each additional 
set of number plates up to six (6) sets, and two dollars ($2.00) additional 
fee for each additional set of number plates, as may be applied for by such 
dealer; provided, that each dealer be required to furnish the registrar of 
motor vehicles a statement showing the makes of motor vehicles handled 
by him, and the total number of each make sold by him during the pre- 
ceding year, and that he not be“issued a license unless he so conforms; 

Dealers in motorcycles, trailers including house trailers, fifteen dollars 
feole.00)* 

Motor vehicles, weighing twenty-eight hundred and fifty (2850) pounds, 
or under, other than motor trucks, five dollars ($5.00) ; 

Motor vehicles, weighing over twenty-eight hundred and fifty (2850) 
pounds, other than motor trucks, ten dollars ($10.00) ; 


Electrically driven passenger vehicles, ten dollars ($10.00) ; 
All motorcycles, two dollars ($2.00) ; 
Tractors and/or trucks, ten dollars ($10.00) ; 
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Busses shall be classed as motor trucks and licensed accordingly ; 


Trailers and semitrailers less than two thousand five hundred (2,500) 
- pounds maximum gross loaded weight and house trailers of all weights, 
two dollars ($2.00) ; 

Trailers and semitrailers over two thousand five hundred (2,500) up to 
six thousand (6,000) pounds maximum gross loaded weight, except house 
trailers, five dollars ($5.00) ; 


Trailers and semitrailers over six thousand (6,000) pounds maximum 
‘gross loaded weight, ten dollars ($10.00) ; 


Trailers used exclusively in the transportation of logs in the forest or 
in the transportation of oil and gas well machinery, road machinery and 
bridge material exclusively, new and secondhand, and trailers used exclu- 
sively for the transportation of road machinery and bridge materials, shall 
pay a fee of fifteen dollars ($15.00) annually, regardless of size or capacity. 


All rates to be twenty-five per cent (25%) higher for motor vehicles, 
trailers and semitrailers, when not equipped with pneumatic tires; 


Bicycles with motor attachments, one dollar ($1.00) ; 


Tractors, as specified in this section, shall mean any motor vehicle, 
except passenger cars used for towing a trailer or semitrailer. 


All license or registration fees collected by the county treasurer of the 
county in which any motor vehicle is registered shall be credited to the 
motor vehicle license fund of said county. The funds in said county motor 
vehicle fund shall be used as follows: 


(a) Fifty per cent (50%) of the net license fees derived from the regis- 
tration of motor vehicles, the owners of which reside within the boundaries 
of any incorporated city of the state of Montana, having a population of 
thirty-five thousand (35,000) or more, or the owners of which reside within 
the boundaries of any incorporated city of the state of Montana which 
lies within one (1) mile of the city limits of an incorporated city of the 
state of Montana having a population of thirty-five thousand (35,000) or 
more, according to the federal census of 1930, and twenty-five per cent 
(25%) of the net license fees derived from the registration of motor ve- 
hicles, the owners of which reside within the boundaries of any city in the 
state of Montana having a population of ten thousand (10,000), or more, 
according to the federal census of 1950, and which city is situated in a 
county which has an area of less than seven hundred and fifty (750) square 
miles, shall be held by the county treasurer and segregated from other 
county road funds and designated as “city road fund,” to be used in the 
city from which fees were derived for the construction of permanent 
streets within the incorporated limits of such city. 


(b) The license fees held in the city road fund, as hereinbefore pro- 
vided, at the end of each thirty (30) day period beginning March 1, 1955, 
be paid by the county treasurer to the city treasurer to be held by such 
city treasurer in a separate fund designated as the “city road fund,” shall 
be used by the city council of such city having the population of thirty- 
five thousand (35,000) or more, or by the city council of such city which 
lies within one (1) mile of the city limits of an incorporated city of the 
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state of Montana, having a population of thirty-five thousand (35,000) or 
more, according to the federal census of 1930, or by the city council of such 
city having a population of ten thousand (10,000), or more, according to 
the federal census of 1950 and situated in a county which has an area of 
less than seven hundred and fifty (750) square miles, only for the construc- 
tion of permanent highways and streets within the boundaries of such in- 
corporated city. Provided, that all construction of public highways and 
streets, the cost of which is to be paid out of the fund derived from the 
license fees as herein provided, shall be under the supervision of the coun- 
ty surveyor of the county within whose boundaries such city is situated, 
subject to the control of the said city council and surveyor to designate 
the public highway or street upon which the work is to be done, and the 
type of pavement to be used, and provided further, that the cost of super- 
vision of the county surveyor shall not exceed five per cent (5%) of the 
cost of said work. 


(c) The net license fees derived from the registration of motor vehicles 
shall be by the registrar of motor vehicles transmitted to, and paid over to 
the county treasurer of the county from which the registration fee came, 
such fees, excepting apportionment to the city road fund, to be used by said 
county for the construction, repair and maintenance of all public highways, 
except state and federal highways, within the boundaries of said county, 
including city streets forming component parts of arterial highways within 
the corporate cities of less population than thirty-five thousand (35,000), 
according to the federal census of 1930, within the boundaries of said 
county, other than any corporate city entitled to receive or expend the 
“city road fund,” within the boundaries of said county. 


If any dealer, or motor vehicle, house trailer, trailer, or semitrailer, is 
originally registered six (6) months after the time of registration as set by 
law, the registration or license fee for the remainder of such year shall be 
one-half (1%) of the regular fee above given. 


A dealer in motor vehicles or trailers who shall maintain more than 
one (1) place of business or who shall maintain any branch establishment 
or establishments, must register and pay a registration or license fee for 
each such place of business or establishment. 


A registered dealer, who may sell or dispose of his entire business to 
any other person, may have his certificate of registration transferred to 
such purchaser upon filing with the registrar of motor vehicles a statement 
containing the name of the registered dealer, the number under which such 
dealer is registered, the name of the purchaser, and the location of the 
place of business so sold. Upon the filing of such statement, accompanied 
by a filing fee of one dollar ($1.00), the registrar of motor vehicles shall 
note upon the registration record of such dealer the change of ownership. 
But no certificate of registration can be transferred unless the entire busi- 
ness of the dealer holding such certificate of registration be sold and dis- 
posed of, and no such certificate of registration can be transferred to any 
person other than the purchasers of such business. 


The provisions of this act with respect to the payment of registration 
fees shall not apply to or be binding upon motor vehicles, trailers or semi- 
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trailers or tractors owned or controlled by the United States of America 
or any state, county or city, but in all other respects the provisions of this 
act shall be applicable to and binding upon motor vehicles, tractors, trai!- 
ers, and semitrailers. 

All fees, other than license fees, mentioned and described in sections 
53-110 and 53-112, and in section 53-135, shall hereafter be deposited in, 
and paid into, the motor vehicle recording fund of said registrar (some- 
times called the motor vehicle administrative fund) out of which shall be 
paid all salaries, operating expenses, and all other expenses of the de- 
partment of the registrar of motor vehicles. 


There shall be immediately transferred from the motor vehicle fund 
of the registrar of motor vehicles to the said motor vehicle recording fund 
all moneys now in said motor vehicle fund which were collected by the 
registrar of motor vehicles as fees other than license fees. 


Whenever, in the judgment of the state board of examiners, there shall 
be in said motor vehicle recording fund more moneys than are reasonably 
required or needed to pay all salaries, operating expenses, and all other 
expenses of the department of the registrar of motor vehicles, such board 
shall distribute such unneeded surplus or excess to the fifty-six (56) coun- 
ties of the state in a pro rata manner based upon the total number of 


motor vehicles registered in each county. 


History: En. Sec. 6, Ch. 75, L. 1917; 
amd. Sec. 2, Ch. 207, L. 1919; amd. Sec. 
1, Ch. 199, L. 1921; re-en. Sec. 1760, R. 
C. M. 1921; amd. Sec. 1, Ch. 107, L. 1923; 
amd. Sec. 1, Ch. 88, L. 1927; amd. Sec. 1, 
Ch. 182, L. 1929; amd. Sec. 1, Ch. 103, L. 
1933; amd. Sec. 1, Ch. 38, Ex. L. 1933; 
amd. Sec. 1, Ch. 138, L. 1937; amd. Sec. 
1, Ch. 125, L. 1939; amd. Sec. 2, Ch. 154, 
L. 1943; amd. Sec. 2, Ch. 200, L. 1945; 
amd. Sec. 1, Ch. 201, L. 1945; amd. Sec. 
1, Ch. 221, L. 1951; amd. Sec. 1, Ch. 215, 
L. 1953; amd. Sec. 1, Ch. 41, L. 1955. 


Compiler’s Notes 

Chapter 99 of Laws 1955 provided for 
the creation of “The Montana Fact-Find- 
ing Committee on Highways, Streets and 
Bridges,” prescribed its duties and appro- 
priated money for its expenses. Section 8 
of that act appropriated the money and 
provided for an additional fee for the 
registration of busses, trucks, or trailers 
in 1956. This section reads as follows: - 

“Section 8. There is hereby appropri- 
ated from the state highway general fund 
to the committee the sum of thirty-five 
thousand dollars ($35,000.00), or so much 
thereof as may be necessary to carry out 
the purposes of this act; provided, that in 
addition to all other fees prescribed by 
law, there shall be paid for each bus, 
truck, or trailer, registered for operation 
during the calendar year of 1956, at the 


time of registration, the following 
amounts: : 

“For each trailer over 6,000 Ibs. 
ANd Hip to 24,000) lbsis eee eee $0.50 


“For each trailer over 24,000 Ibs.__$1.00 


“For each passenger bus paying 
fees under the Gross Vehicle Weight 
Law oso eee sc ee ek ee $1.00 


“For each truck up to 6,000 Ibs.__$0.25 


“For each truck over 6,000 Ibs. and 
up tor 24,000} DSP 2 9s ly are cae $0.50 


“For each truck over 24,000 Ibs.__$1.00 
That all such additional registration fees 
shall be remitted monthly by the county 
treasurer, on or before the fifteenth day 
of the month after collection, to the treas- 
urer of the state of Montana for deposit 
in the state highway fund to replace the 
thirty-five thousand dollars ($35,000.00), 
or so much thereof as may be necessary 
to carry out the purposes of this act. Any 
excess funds shall remain in the highway 
fund for the construction, reconstruction, 
maintenance, engineering on the public 
highways of this state.” 


Amendment 


The 1955 amendment in the first para- 
graph substituted the word “or”’ for a 
“comma” which appeared between the 
words “vehicles” and “trailers” and de- 
leted the words “or automobile acces- 
sories’ which appeared after this same 
word “trailers”; between the third and 
fourth paragraphs above deleted a former 
paragraph which read “Dealers in auto- 
mobile accessories, except automobile 
dealers, ten dollars ($10.00)”; in subd. 
(a) inserted the words “and twenty-five 
per cent (25%) of the net license fees 
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derived from the registration of motor 
vehicles, the owners of which reside with- 
in the boundaries of any city in the state 
of Montana having a population of ten 
thousand (10,000), or more, according to 
the federal census of 1950, and which city 
is situated in a county which has an area 
of less than seven hundred and fifty (750) 
square miles,” after the words “federal 
census of 1930,”; in subd. (b) after the 
words “as hereinbefore provided,” in- 
serted the words ‘at the end of each 
thirty (30) day period beginning March 
1, 1955, be paid by the county treasurer 
to the city treasurer to be held by such 
city treasurer in a separate fund desig- 
nated as the ‘city road fund,” and after 
the words “federal census of 1930,” in- 
serted the words “or by the city council 
of such city having a population of ten 
thousand (10,000), or more, according to 
the federal census of 1950 and situated in 
-a county which has an area of less than 


53-123 to 53-128. (1760.1 to 1760.6) 


Repeal 


These sections (Secs. 1 to 6, Ch. 121, 
vl U20 meSecsur tatoo.) Chl 2641s 1 933)., 


53-129 


seven hundred and fifty (750) square 
miles,’; in subd. (c) at the end of the 
first paragraph inserted the words “other 
than any corporate city entitled to re- 
ceive or expend the ‘city road fund,’ with- 
in the boundaries of said county” and in 
the third paragraph substituted “or” for 
a “comma” between the words “vehicles” 
and “trailers” and deleted after the word 
“trailers” the words “or automobile acces- 
sories.” 


Repealing Clause 

Section 2 of Ch. 41, Laws 1955 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Date 
Section 3 of Ch. 41, Laws 1955 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
February 23, 1955. 


Repealed. 


relating to the licensing and registration 
of out-of-state vehicles, were repealed by 
Secs ly! Gh OR eaws 21950; 


53-129. (1760.7) Foreign vehicles used in gainful occupation—reciproc- 
ity board may make reciprocal agreements to exempt. (1) Before any 
foreign licensed motor vehicle shall be operated on the highways of this 
state for hire, compensation or profit, or before the owner thereof uses the 
vehicle while engaged in gainful occupation or business enterprise, in the 
state of Montana, including highway work, the owner of such vehicle shall 
make application to a county treasurer for registration, upon an applica- 
tion form furnished by the registrar of motor vehicles. Upon satisfactory 
evidence of ownership submitted to such county treasurer, the treasurer 
shall accept the application for registration and shall collect the regular 
license fee required for the vehicle. The treasurer shall thereupon issue 
to the applicant a copy of the application entitled “Owner’s Certificate of 
Registration Receipt” and forward a duplicate copy of certificate of regis- 
tration to the registrar of motor vehicles. The treasurer shall at the same 
time issue to the applicant the proper license plates or other identification 
markers, which shall at all times be displayed upon such vehicle, when 
operated or driven upon roads and highways of this state, during the period 
of the life of such license. The registration receipt shall not constitute 
evidence of ownership, but shall only be used for registration purposes. 
No Montana certificate of title shall be issued for this type of registration. 
This paragraph shall not be applicable to any vehicle which is a part of an 
interstate fleet registered and licensed under the provisions of section 
53-114, Revised Codes of Montana, 1947, as amended, nor to any vehicle 
covered by a valid and existing reciprocal agreement or declaration en- 
tered into as hereinafter set forth. 

(2) (a) There is hereby created for the purpose of the administration 
of this act a state reciprocity board, which consists of five (5) members to 
be appointed by the governor. One of said members shall be a member of 
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the registrar of motor vehicles; one shall be a member of the Montana 
highway patrol; one shall be a member of the Montana state highway 
commission ; one shall be a member of the state board of equalization ; and 
one shall be the attorney for the Montana state highway commission. The 
members of the state reciprocity board shall meet in the offices of the state 
highway commission at the state capitol and organize as a state reciprocity 
board during the first week in July, 1955, or as soon thereafter as possible. 
At the first annual meeting and at each annual meeting thereafter the 
board shall elect a secretary who may be, but need not be, a member of said 
board, and the board shall elect a chairman from its own membership who 
shall hold office for one (1) year. Election as chairman shall not interfere 
with the member’s right to vote on all matters before the board. The 
board shall meet at such other times as it deems advisable, but at least 
once every thirty (30) days, and shall from time to time adopt rules and 
regulations for the administration of this act as may be deemed necessary. 


(b) The board shall act collectively in harmony with recorded resolu- 
tions or motions adopted by the majority of the board at regular or special 
meetings, notice of which meetings shall be given to all members pursuant 
to the rules of said board. Three (3) members shall constitute a quorum 
at any meeting; but no resolution, motion, or other decision of the board 
shall be adopted or passed without the favorable vote of at least three (3) 
members. 


(3) (a) The state reciprocity board shall have the power to enter 
into agreements or arrangements with the duly authorized representatives 
of other states, the District of Columbia, territories or possessions of the 
United States and foreign states, provinces or countries granting exemp- 
tion to owners of vehicles which are properly registered or licensed in such 
jurisdictions, and upon which evidence of registration is conspicuously dis- 
played, from the payment, wholly or partially, of any taxes, fees or other 
charges imposed upon such owners with respect to the ownership or op- 
eration of such vehicles under the laws of this state. Such agreements or 
arrangements shall provide that owners of vehicles registered or licensed 
in this state who operate vehicles upon the highways of such other states, 
the District of Columbia, territories or possessions of the United States and 
foreign states, provinces or countries shall receive substantially equivalent 
exemptions, benefits and privileges as are extended to owners of vehicles 
from such jurisdictions in this state. 


(b) Agreements or arrangements entered into under the authority 
herein granted may contain provisions authorizing an owner or owners of 
one of the states, district, territories or possessions of the United States or 
foreign states, provinces or countries which is a party thereto to register 
or license vehicles in another jurisdiction which is a party thereto. Ve- 
hicles registered or licensed in one of such jurisdictions under such pro- 
vision shall be exempt from registration or licensing requirements in the 
other jurisdiction or jurisdictions which are parties thereto and shall be 
entitled to all exemptions, benefits and privileges granted with respect to 
other vehicles registered or licensed in such jurisdiction, as to such inter- 
state operations. 
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(c) Agreements or arrangements entered into under the authority 
herein granted may contain provisions denying the exemptions, benefits 
and privileges granted thereunder to any owner who violates conditions 
stated therein or who violates rules and regulations for the administration 
of reciprocal exemptions, benefits and privileges issued by the state reci- 
procity board. 


(d) The state reciprocity board is authorized to examine the legal 
requirements of motor vehicle registration, license and weight fee statutes 
of states which grant reciprocal privileges to out-of-state owners but which 
do not authorize negotiation or execution of agreements by administrative 
officials and it is authorized to determine, by such examination, and to de- 
clare the extent and nature of the reciprocal exemptions, benefits and 
privileges to which owners of vehicles from such states shall be entitled 
under the laws of this state. 


(e) All agreements, arrangements, declarations and rules and regula- 
tions authorized by this section shall be in writing and shall become ef- 
fective when filed with the secretary for the state reciprocity board who 


shall make copies available to the public upon request. 


History: En. Sec. 7, Ch. 121, L. 1929; 
amd. Sec. 7, Ch. 126, L. 1933; amd. Sec. 
1, Ch. 93, L. 1939; amd. Sec. 1, Ch. 296, 
L. 1947; amd. Sec. 3, Ch. 195, L. 1953; 
amd. Sec. 1, Ch. 143, L. 1955. 


Amendment 


The 1955 amendment in subd. (1) sub- 
stituted the sentence ‘“The treasurer shall 
thereupon issue to the applicant a copy 
of the application entitled ‘owner’s cer- 
tificate of registration receipt’ and for- 
ward a duplicate copy of certificate of 
registration to the registrar of motor ve- 
hicles” for a former one which read “The 
treasurer shall thereupon forward to the 
registrar of motor vehicles such applica- 
tion form’; deleted a sentence which read 
“Upon receipt of the application for regis- 
tration, the registrar of motor vehicles 
shall issue to the owner of the vehicle a 


registration receipt”; added a new subd. 
(2) and renumbered former subd. (2) as 
subd. (3); in subd. (3) (a), (c) and (d) 
substituted “state reciprocity board’ for 
“registrar of motor vehicles” and in (e) 
of subd. (3) substituted “with the secre- 
tary for the state reciprocity board” for 
“in the office of the registrar of motor 
vehicles.” 


Repealing Clause 
Section 2 of Ch. 143, Laws 1955 re- 


pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 
Section 3 of Ch. 143, Laws 1955 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March, 3, 1955. 


CHAPTER 2—USE OF HIGHWAYS BY NONRESIDENT CAR OWNERS 
—ACCIDENTS—SERVICE OF PROCESS 


53-203. 

Operator of Truck as Agent 

Owner of truck-tractor, not a common 
carrier, and the driver thereof, were agents 
of common carrier authorized to trans- 
port freight in Canada and Montana, 
where at time of collision truck-tractor 
was hauling freight accepted by common 


53-204. 


Actual Delivery to Defendant 


Copy of notice and summons must be 
actually delivered to defendant by regis- 


Operation of motor vehicle as appointment of attorney, etc. 


carrier as a carrier for hire under an ar- 
rangement whereby the owner of the 
truck-tractor received a percentage of the 
freight charges collected by the common 
carrier. Thomas v. Warren, 162 F Supp 
101, 102, 106. 


Service of process, how made—fees. 


tered mail. Bucholz v. Hutton, 153 F 
Supp 62, 67, 68. 
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Delay in Affidavit 


Delay in filing affidavit of compliance 
is not ground for setting aside service. 
Bucholz v. Hutton, 153 F Supp 62, 68. 


Insufficient Service of Process 


Service of process was insufficient for 
failure to comply with the provisions of 
this section where (1) notice of service 
was mailed by plaintiff’s attorney before 
service was actually made upon the sec- 


GHAPTER 
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retary of state; (2) the notice was not 
sent by registered mail “requiring per- 
sonal delivery” to the defendant; and (3) 
the defendant did not himself sign the 
return receipt, and there was no evidence 
that anyone else had authority to sign 
the receipt on his behalf or that he actu- 
ally received the notice of service and 
copy of summons and complaint. Bucholz 
v. Hutton, 153 F Supp 62, 68. 


4—ELIMINATION OF RECKLESS DRIVING—RESPONSI- 


BILITY OF MOTOR VEHICLE OWNERS AND OPERATORS 


Section 53-419. 


Supervisor to administer act—appeal to court. 
Determination of security required—suspension of license and regis- 


53-422. 

tration—exceptions—liability insurance. 
53-423. Further exceptions to requirement of security. 
53-434. Proof required upon certain convictions. 
53-448. Surrender of license and registration. 

53-418. Definitions. 
DECISIONS UNDER FORMER LAW 
“Owner” 


A wife was co-owner with her husband 
of a vehicle, but her registration, even 
though indivisible from that of her hus- 
band, was excluded from the operation 
of section 53-422, after the husband was 


53-419. 
aly, 


involved in an accident with another ve- 
hicle and he became subject to the pro- 
visions of the act regarding suspension. 
State ex rel. Penhale v. State Highway 
Patrol, (133.M %162,.321..P 2dsGlz selon 


Supervisor to administer act—appeal to court. 
+ | Same asepatentevolumes| 


(b) An executive assistant to the supervisor shall be appointed by the 


“Montana highway patrol board,” subject to and in accordance with sec- 
tions 31-105 and 31-106, who shall be vested with full power and authority 
to act for and on behalf of the supervisor in the administration of this 
act; and who shall perform such other and further duties as shall be pre- 
scribed by the Montana highway patrol board. The salary of the executive 
assistant shall be the same as that of a captain. 
(CG) * 4 Same as-pareniara.ume, | 

History: En. Sec. 2, Ch. 204, L. 1951; thousand two hundred dollars ($4,200.00) 
amd. Sec. 1, Ch. 164, L. 1957. per year. 

Amendment 

The 1957 amendment in the last sen- 


Repealing Clause 
Section 2 of Ch. 164, Laws 1957 repealed 


tence of subd. (b) substituted the words 
“the same as that of a captain” for “four 


all acts and parts of acts in conflict there- 
with. 


DECISIONS UNDER FORMER LAW 


Right to Appeal 

An automobile co-owner had the right 
to a writ of mandamus to regain license 
plates taken from her automobile by the 
highway patrol acting under the authority 


53-422. 


of 53-422 following an accident of the 
other co-owner while driving another 
vehicle. State ex rel. Penhale v. State 
ewe, Patrolj.133..M.-162,:321) Begds6iz- 


Determination of security required—suspension of license and 


registration—exceptions—liability insurance. 


* OK OOK 


(a). 


[Same as parent volume. ] 
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(b) The supervisor shall, within sixty (60) days after the receipt of 
such report of a motor vehicle accident, suspend the license of each op- 
erator and the registrar, upon request of the supervisor, shall suspend all 
registrations of each and every owner or co-owner of a motor vehicle, 
which is in any manner involved in such accident, except those registra- 
tions of co-owned vehicles not involved in such accident and if such 
operator is a nonresident the privilege of operating a motor vehicle within 
this state, and if such owner is a nonresident the privilege of the use 
within this state of any motor vehicle owned by him, unless such operator 
or owner or both shall deposit security in the sum so determined by the 
supervisor; provided notice of the suspension of such registration or 
registrations shall be sent by the registrar to such operator and owner 
not less than ten (10) days prior to the effective date of such suspension 
and such notice shall state the amount required by the supervisor as se- 
curity. Where erroneous information is given the supervisor with respect 
to the matters set forth in subdivisions 1, 2 or 3 of subsection (c) of 
this section, he shall take appropriate action as hereinbefore provided, 
within sixty (60) days after the receipt by him of correct information 
with respect to said matters. 


Cofiewint.  cAhsame as parent volume: | 


History: En. Sec. 5, Ch. 204, L. 1951; “each owner of a motor vehicle’; in- 


amd. Sec. 1, Ch. 83, L. 1959. 


Amendment 

The 1959 amendment in subd. (b) sub- 
stituted “each and every owner or co- 
owner of a motor vehicle, which is” for 


serted the words “except those registra- 
tions of co-owned vehicles not involved 
in such accident” and deleted the phrase 
“and if such operator is a nonresident 
the privilege of operating a motor vehicle 
in any manner involved in such accident.” 


DECISIONS UNDER FORMER LAW 


Operation and Effect 


The authority to suspend all registra- 
tions of each owner of a motor vehicle did 
not extend to a wife who was the co- 
owner, with her husband, of an automo- 
bile, even though the husband, while driv- 
ing another vehicle of his own, was 
involved in a situation calling for the 
suspension of registrations of the owners 
of vehicles. State ex rel. Penhale v. State 
Highways Patrol, 13a 162) 321 P 2d 
612, 614. 


53-423. 


Right to Writ of Mandamus 


Mandamus was the proper remedy for 
a wife to regain license plates for an 
automobile she owned with her husband, 
where the plates had been removed by the 
highway patrol following the husband’s 
involvement in an accident while operat- 
ing another vehicle which he owned. State 
ex rel. Penhale v. State Highway Patrol, 
133°. 1162; 320 PaZ2dsoi2614: 


Further exceptions to requirement of security. The require- 


ments as to security and suspension in section 53-422 shall not apply: 

1. to the operator or the owner of a motor vehicle involved in an acci- 
dent wherein no injury or damage was caused to the person or property 
of any one other than such operator or owner; 

2. to the operator or the owner of a motor vehicle legally parked or 
legally stopped at the time of the accident; 

3. to the owner of a motor vehicle if at the time of the accident the 
vehicle was being operated without his permission, express or implied, 
or was parked by a person who has been operating such motor vehicle 


without such permission; nor 
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4. if, prior to the date that the supervisor would otherwise suspend 
license and request and require of the registrar suspension of registration 
or nonresident’s operating privilege under section 53-422, there shall be 
filed with the supervisor evidence satisfactory to him that the person who 
would otherwise have to file security has been released from liability or 
been finally adjudicated not to be lable or has executed a duly acknowl- 
edged written agreement providing for the payment of an agreed amount 
in installments, with respect to all claims for injuries or damages resulting 
from the accident; nor 


5. if, prior to the date that the supervisor would otherwise suspend 
the license or the nonresident’s operating privilege under section 53-422, 
there shall be filed with the supervisor evidence satisfactory to him that 
the person who would otherwise be required to file security has in any 
manner settled the claims of the other persons involved in the accident 
and if the supervisor determines that, considering the circumstances of the 
accident and the settlement, the purposes of this act and of protection 
of operators and owners of other motor vehicles are best accomplished by 
not requiring the posting of security or the suspension of the license. 
For the purpose of administering this section, the supervisor may con- 
sider a settlement made by an insurance company as the equivalent of 
a settlement made directly by the insured. 


History: En. Sec. 6, Ch. 204, L. 1951; 
amd. Sec. 1, Ch. 187, L. 1957; amd. Sec. 
2, Ch. 83, L. 1959. 


Amendments 


The 1957 amendment substituted a semi- 
colon for a period and added the word 
“nor” to the end of subd. 4 and added 
subd. 5. 

The 1959 amendment, in subd. (2), in- 
serted the words “or legally stopped.” 


Repealing Clauses 

Section 2 of Ch.. 187, Laws  195/sane 
Sec. 3 of Ch. 83, Laws 1959 repealed all 
acts or parts of acts in conflict there- 
with. 


Effective Date 
Section.3: of Ch: 187,. Laws-1 957 nee 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 8, 1957. 


53-434. Proof required upon certain convictions. (a) Whenever the 
supervisor or the board, under any of the laws of this state, suspends, re- 
vokes, or cancels the license of any person upon receiving record of a 
conviction or a forfeiture of bail, the supervisor or the board, shall also 
request and require of the registrar the suspension of the registration for 
all motor vehicles registered in the name of such person, except that the 
registrar shall not suspend such registration, unless otherwise required 
by law, if such person has previously given or shall immediately give 
and thereafter maintain proof of financial responsibility with respect to 
all motor vehicles registered by such person. 


(b) Such license and registration shall remain suspended, revoked or 
cancelled and shall not at any time thereafter be renewed nor shall any 
license be thereafter issued to such person, nor shall any motor vehicle 
be thereafter registered in the name of such person until permitted under 
the motor vehicle laws of this state and not then unless and until he shall 
give and thereafter maintain proof of financial responsibility. 


(c) Ifa person is not. licensed, but by the final order or judgment 
is convicted of or forfeits any bail or collateral deposited to secure an 
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appearance for trial for any offense requiring the suspension, revocation 
or cancellation of a license, or for operating a motor vehicle upon the 
highways without being licensed to do so, or for operating an unregistered 
motor vehicle upon the highways, no license shall, be thereafter issued 
to such person and no motor vehicle shall continue to be registered or 
thereafter be registered in the name of such person until he shall give 
and thereafter maintain proof of financial responsibility. 


(d) Whenever the supervisor or the board suspends, revokes or can- 
cels a nonresident’s operating privilege by reason of a conviction or for- 
feiture of bail, such privilege shall remain so suspended, revoked or can- 
celled unless such person shall have previously given or shall immediately 
give and thereafter maintain proof of financial responsibility. 


History: En. Sec. 17, Ch. 204, L. 1951; 
amd. Sec. 1, Ch. 106, L. 1957. 


Amendment 


The 1957 amendment inserted the words 
“or the board” immediately following 
“supervisor” each time they appear in 


serted the word “the” between the words 
eby? ands ninar 


Repealing Clause 


Section 2 of Ch. 106, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


subds. (a) and (d) and in subd. (c) in- 


53-448. Surrender of license and registration. Any person whose 
license or registration shall have been suspended as herein provided, or 
whose policy of insurance or bond, when required under this act, shall 
have been cancelled or terminated, or who shall neglect to furnish other 
proof upon request of the supervisor shall immediately return his license 
and registration to the supervisor. If any person shall fail to return to the 
supervisor the license or registration as provided herein, the supervisor 
shall forthwith direct any peace officer or highway patrolman to secure 
possession thereof and to return the same to the supervisor. The super- 
visor shall thereupon forward the registration to the registrar. 

History: En. Sec. 31, Ch. 204, L. 1951; Repealing Clause 
amd. Sec. 1, Ch, 107, L. 1957. Section 2 of Ch. 107, Laws 1957 repealed 
Reisadmient all acts and parts of acts in conflict there- 


with. 
The 1957 amendment inserted the words 
“or highway patrolman” in the second 
sentence. 


CHAPTER 6—ADDITIONAL FEES OR TAXES ON MOTOR VEHICLES 


Section 53-615. Additional fees on trucks, tractors, trailers and semitrailers. 


53-615.1. Three unit combination—fees in lieu of gross weight fees provided 
in 53-615—marking on tractor. 

53-616. Additional fees on trucks, truck-tractors, trailers and semitrailers 
from other states. 

53-617. Sales tax on new passenger vehicles. 

53-618. Time for payment of fees—half fee after July first. 

53-619. Time for payment of fees by nonresidents. 

53-623. Violation of act—penalty—excess weight—unloading or paying of 
deficiency. 

53-624. Enforcement of act. 

53-625. Reciprocity—proportional registration of fleets of motor vehicles en- 
gaged in interstate commerce. 

53-628. Trucks, truck tractor or bus marked with weight or capacity—mark- 


ings on farm, logging, livestock, ready mix concrete, equipment 
or special vehicles. 
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53-639. Special mobile equipment—exemption from registration and pay- 
ment of fees and charges—identification plate—application—fee— 
publicly-owned special mobile equipment. 

53-640. Issuance of identification plate and receipt—contents. 

53-641. Attaching receipt to equipment—inspection. 

53-642. “Special mobile equipment” defined. 

53-643. Expiration date of plate. 


53-615. Additional fees on trucks, tractors, trailers and semitrailers. 
In addition to other fees for the licensing of vehicles, there shall be paid 
and collected annually for each motor truck and truck-tractor, based upon 
the maximum gross loaded weight thereof as set by the licensee in his 
application, the following fees: 


Schedule I: 

AS yetGy 000 11 DS, alee ener ee ns Bi ak Goes mintiat of out SEN siteh  ioe h $ 6.00 
o00Lilbs» or{more and lesssthans S,000bs lo Ae 10.00 
S001 71bS. or: more and iess than’ 10,0007 bsic Soest 
IU-O0L Ibs: orymore;andmiessetnan7 12,000 [psc erk. le ae eee 16.00 
¥Z,001 lbs. or.more, and lessathan 14,000 Ibs. ae es ae 18.00 
14,001 lbs. or more, and less than 16,000 Ibs._..____ nin bets 8) SRG 
16,00L. lbssor.morefandilessathan, 18, 000Ubsi44.. Ree eee sO 
iBO01>lbs..oramoresandylesssthan’)20,0001bs ise eee wie 40.00 

20.001) Ibs» or amore vandilessithan® 22,000slbs, 22a. eee 50.00 

22,001 lbs. or more, and less than 24,000 Ibs._______.___ sheild 75.00 

24.001 lbs. -orimore:yandalesstthan, 20,0001 bsicte 36 a Bae ee 100.00 

20.001; 1bs..of pmoregandvlesstthan?28 00G lbs...024) 24 ake eh 25:00 

2o.001 Thess on niore, andyless*than:30,000s(bsia vs et 2 ee 165.00 

50.001" [bs sor more wangulesem nan B2;Q00d bs seek, ae oi ZIG OO 

32,0014 bs2or more,-and lessatnan:34,000 4bs: cet eae Se 255.00 

34.001: Ibs;,or-<mores andslessathan 36,000 Hbs.2622 ee ee 300.00 

$0,001] [bs: or mores andalessathan 35,000 cbs en seal oe 345.00 

33,0010lbs,.or more, andwess than 40,000 lbsimgi_20 ot a 390.00 

40,001 ibs. or-niore) andeless#than 42,000 lbs..0 2). Ae 435.00 


In addition to other fees for the licensing of vehicles, there shall be 
paid and collected annually for each trailer and semitrailer, based upon the 
maximum gross loaded weight described above, and as set by the licensee 
in his application except as otherwise provided in this act the following fees: 


Schedule II: 
Trailers Other Than House Trailers. 


ela toy 2,000: Ibs. for personaiguse 2 > binge ether ahaa Fey ae Exempt 
ip to22,000 Ibs, for-commeneial isc eo eine Seen ees pre SeiSt50 
2,501 “ibs. or. more, andlessethan.6,000 31 bs,2asn oa eee 4.50 
6,001%bssor«morej andi lesstthan? 8,000 bs ice Ueno es 12.00 
0,00) ibs: or-more,.and lessathan. 10,000 Ibs,8 320) es ee ee 
LO,001; lbs..or. more <andslessethan 112:000, [bs cece 4A One 16.00 
12,001 lbs. or more, and less than 14,000 Ibs._______ Jape Sy ia ae 
LEO0l<ibs:-or more..and Jescutaan 16 O00) ns 22 ocean en 
16,001 Ibs: or more, and less than 18,000 Ibs.t2. 2 teil ol aed ee ten Tea 
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18,001 Ibs. or more, and less than 20,000 Ibs. pk oe 40.00 
ZO 000i Ibs: sor more, andiless ‘than ?22;000 ‘Ibs Zeer Pat ee S000 
22 OOln bsson.morep and Hessathan#24.000, Ibs;G ane ee SO 
24. O0talbsvorrmorecand, less; than :26,000 :lhsiee rea 100.00 
26,001 lbs. or more, and less than 28,000 Ibs.____ at APA ty ee 2 OY 
28,001 lbs. or more, and less than 30,000 Ibs.___ eyes Ue GAO) 
30,001 Ibs. or more, and less than 32,000 Ibs.__. ey le 210.00 
S27 O0lsibsSwop mores andelessethani34000 ‘Ibs; aan ah ats 255.00 
S400 lelbs,on-more, andglessithan36,000 lbs; puke vow Yo Tela) 300.00 
S000 lbs pontmore} andslesssthan 38.000: bs! tas eee 2 Po tees 345.00 
38,001 Ibs. or more, and less than 40,000 Ibs,.._1_-. 4. 390.00 
20:00 lbs..ormore, andslesstthan, 42,000: lbs:, 2 bet a 8 435.00 


In addition to other fees for the licensing of vehicles, there shall be 
paid and collected annually for each house trailer, based upon over-all 
length of body as set by the licensee in his application, except as other- 
wise provided in this act, a fee equal to fifty cents (50c) for each foot 
of over-all trailer body length, exclusive of bumpers and hitch. 


Provided, that in addition to the fees provided for in Schedules I and II 
of this act, for each motor truck, truck-tractor, trailer, or semitrailer hauling 
loads in excess of forty-two thousand (42,000) pounds and within the 
weight limits specified in section 32-1123, Revised Codes of Montana, 1947, 
as amended by section 1, chapter 73, Laws of 1953, and all other amend- 
ments thereto, there shall be collected a fee of fifty dollars ($50.00) for 
each two thousand (2,000) pounds, or fraction thereof. 


Provided, that in lieu of the additional fee provided in this section 
there shall be collected a fee of five dollars ($5.00) on any motor truck, 
truck-tractor, trailer or semitrailer used only for the purpose of trans- 
porting any air compressor, rock crusher, conveyor, hoist, wrecker, donkey 
engine, cook house, tool house or bunk house attached to or made a part 
of such motor truck, trailer or semitrailer. 

Provided further, on motor trucks, trailers and semitrailers, owned and 
operated by ranchers or farmers in the transportation of their own ranch, 
farm, orchard, or dairy products from point of production to market, or 
of supplies, commodities, or equipment to be used on the ranch, farm, 
orchard, or dairy, or in the infrequent or seasonal transportation by 
one farmer for another for any purpose other than commercial hire of 
products of the farm, orchard or dairy, or of supplies or commodities to 
be used on the farm, orchard or dairy, except motor trucks owned and 
operated by cooperative associations or cooperative marketing associa- 
tions, shall be paid and collected annually a fee equal to twenty per cent 
(20%) of the fees provided in Schedule I and Schedule II above; pro- 
vided, however, the minimum fee under Schedule I and Schedule II shall 
be four dollars ($4.00). The terms “trailers and semitrailers” as used 
herein shall not include farm wagons. 

Provided further, that there shall be paid and collected annually a 
fee equal to seventy-five per cent (75%) of the fees provided in Schedule 
I and Schedule II above on motor trucks, trailers and semitrailers, used 
exclusively in hauling livestock, logs, ready-mix concrete and pole trailers 
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and on “low-boy trailers,” used exclusively for the hauling of equipment 
and on tractors permanently attached to such “low-boy trailers.” 


When the gross weight license fee applied for on any vehicle exceeds 
twenty-four thousand (24,000) pounds, licenses for motor trucks, trailers, 
tractors, pole trailers, or semitrailers may be purchased for a three-months’ 
period for one-fourth (14) the regular fee at the beginning of any quarter 
of the calendar year. For each fee so paid other than at the time of pay- 
ment of the basic license fee, an additional fee of one dollar ($1.00) shall 
be charged. The state highway commission is authorized to establish 
rules and regulations relative to the issuance and display of certificates 
or insignia, which shall state the quarters for which the vehicle is licensed. 


No vehicle licensed under the provisions of this section shall be operated . 
over the public highways unless the owner and/or operator thereof within 
ten (10) days after the expiration of any such three-month period apply 
for, and pay the required fee for, a license for an additional three-month 
period, or for the remainder of the year. Any person who operates any 
such vehicle upon the public highways after the expiration of said ten 
(10) days, shall be guilty of a misdemeanor, and in addition shall be 
required to purchase a gross weight license for the vehicle involved at 
the fee covering an entire year’s license for operation thereof, less the 
fees for any period or periods of the year already paid. If, within five (5) 
days thereafter, no license for a full year has been purchased as required 
aforesaid, the Montana highway patrol, county sheriff or city police shall 
impound such vehicle in such manner as may be directed for such cases 
by the supervisor of the Montana highway patrol, until such requirement 
is Imct. 


Provided further, that there shall be paid and collected anually for 
each bus or auto stage with the exception of school busses the sum of 
seven dollars ($7.00) per seat exclusive of the first seven (7) seats and 
the operator, for the maximum adult seating capacity thereof; provided 
further, that motor vehicles which are regularly used to haul freight and 
passengers shall be taxed upon the basis of the gross weight schedule 
hereinabove established; provided further, that school busses shall not be 
exempt if they enter charter service. 


History: En. Sec. 1, Ch. 219, L. 1951; vided the act should be in effect from and 


amd. Sec. 1, Ch. 139, L. 1953; amd. Sec. 
1, Ch. 258, L. 1955. 


Amendment 


The 1955 amendment made numerous 
changes in this section. For section prior 
. to amendment see parent volume. 


Repealing Clause 


Section 2 of Ch. 258, Laws 1955 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date ; 
Section 3 of Ch. 258, Laws 1955 pro- 


after January 1, 1956. 


Construction 


Appeal by the highway commission 
from a declaratory judgment was dis- 
missed as moot where the question was 
whether or not the 1953 amendment which 
increased the truck license fees was effec- 
tive as to licensees who had their license 
at the time of the effective date of the 
increase, since all such licenses expired 
at the end of 1953. Bell v. State Highway 
Comm... '128 *M 122° 271° P2d> 425es4 ey 
(Dissenting opinion, 128 M 122, 271 P 2d 
425, 427.) e 


53-615.1. Three unit combination—fees in lieu of gross weight fees 
provided in 53-615—marking on tractor. In lieu of the gross weight fees 
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provided in section 1 of chapter 219 of the Session Laws of 1951, as 
amended by section 1 of chapter 139 of the Session Laws of 1953, or 
as subsequently amended (being section 53-615 of the Revised Codes 
- of Montana, 1947), the owner of any motor truck or truck-tractor used or 
to be used on the highways of the state of Montana in connection with 
two (2) trailers or semitrailers at the same time, as a three unit combina- 
tion, shall register all such vehicles to be operated by such owner as 
three unit combinations, in the following manner: 


(1) By paying the registration and fees covering the maximum prac- 
tical gross vehicle weight for such truck or truck-tractor, but not less 
than the actual operating gross weight under the provisions of section 
53-122, as amended, section 53-615, as amended, and section 53-114, as 
amended, and 


(2) By registering such trailers in accordance with the provisions 
of section 53-114, as amended, and section 53-122, as amended, and by 
paying the gross vehicle weight fee prescribed for the maximum trailing 
load in accordance with the provisions of section 53-615, as amended, 
on each two (2) trailers, on the combined gross vehicle weight, computed 
as a single unit. 


(3) Vehicles on which fees are paid in accordance with this provision 
shall be marked with a distinctive mark to be designated by the highway 
commission and the tractor, truck-tractor, semitrailers or trailer shall 
have marked thereon the gross vehicle weight for which tax has been 
paid but nothing herein shall be construed as authorizing axle loads in 
excess of those provided by section 32-1123, as amended, of the Revised 
Codes of Montana, 1947. 


History: En. Sec. 1, Ch. 251, L. 1955; 
amd. Sec. 1, Ch. 211, L. 1959. 


Amendment 

The 1959 amendment, in subd. (3), in- 
serted the words “semitrailers or trailer’ ; 
and substituted the words “gross vehicle 
weight for which tax has been paid” for 


the words “total gross vehicle weight for 
which tax has been paid on the combined 
motive power and trailing load.” 


Repealing Clauses 

Section 2 of Ch. 251, Laws 1955 and 
Sec. 2 of Ch. 211, Laws 1959 repealed all 
acts or parts of acts in conflict therewith. 


53-616. Additional fees on trucks, truck-tractors, trailers and semi- 
trailers from other states. In lieu of other fees for the licensing of 
vehicles, there shall be collected a fee for each motor truck, truck-tractor, 
trailer and semitrailer licensed for that year in another jurisdiction and 
operated upon an itinerant basis in this state upon each entrance into 
the state of Montana, based upon the application of the nonresident 
operator, a fee to be computed as follows: 


Five dollars ($5.00) for each trip for the first two hundred (200) 
miles or less, seven dollars and fifty cents ($7.50) for each trip over two 
hundred (200) miles, and up to four hundred (400) miles or less, ten dollars 
($10.00) for each trip over four hundred (400) miles, on any vehicle 
or on each truck, truck-tractor, semitrailer and full trailer in a combina- 
tion of said vehicles of over six thousand (6,000) pounds gross weight; 
provided, however, such fees shall not apply to any trailer the principal 
use of which is living quarters, temporary or permanent or to any 
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vehicle of a carnival which is under contract with a state, county or 
district fair association. 

Such temporary trip permits shall contain such information and be in 
such form and shall be issued under such rules and regulations as may 
be prescribed by the state highway commission, and shall be displayed 
at all times while such vehicle is being operated on the highways of 
this state by posting the same upon the windshield of each such vehicle 
or in another prominent place thereon where it may be readily legible. 
Provided further, that the state highway commission may limit the 
operation of such vehicles in this state to a definite period of time and 
provided further that each trip shall be defined as the total number of 
miles traveled within the state of Montana. 

History: En. Sec. 2, Ch. 219, L. 1951; to amendment see parent volume. 
amdvrneciel, .Cho177,) 51955: : 
Repealing Clause 


Amendment Section 2 of Ch. 177, Laws 1955 re- 
The 1955 amendment made numerous pealed all acts and parts of acts in con- 
changes in this section. For section prior flict therewith. 

53-617. Sales tax on new passenger vehicles. In consideration of 
the right to use the highways of the state of Montana, and from and 
after January 1, 1952, there shall be imposed upon all new passenger 
motor vehicles for which a license is sought, and which have not been 
otherwise assessed and not subject to assessment and taxation in Montana, 
a motor vehicle sales tax, as follows: 

One and one-half per cent (1%%) of the F. O. B. factory list price or 
F. O. B. port of entry list price of the automobile, during the first quarter 
of the year; one and one-eighth per cent (14%%) of said list price during 
the second quarter of the year and three-fourths (34) of one per cent (1%) 
during the third quarter of the year, and three-eighths (36) of one per cent 
(1%) during the fourth quarter of the year, this assessment to be made 
when the owner applies for his original Montana license through his 
county treasurer. Provided, however, that in case the manufacturer or 
importer fails to furnish the F. O. B. factory list price or F. O. B. port 
of entry list price the state highway commission is authorized to use 
such published price lists as may be available. The proceeds from this 
tax should be remitted to the state treasurer every thirty (30) days for 
credit of the state highway fund. 

History: En. Sec. 3, Ch. 219, L. 1951; appears and added the next to the last 
amd. Sec. 1, Ch. 103, L. 1959. sentence. 


Amendment Repealing Clause 


The 1959 amendment, in the second Section 2 of Ch. 103, Laws 1959 re- 
paragraph, inserted the words “or F.O. B. pealed all acts or parts of acts in conflict 
port of entry list price’ the first time it therewith. 


53-618. Time for payment of fees—half fee after July first. Residents 
of the state of Montana, or nonresidents, who owns trucks, trailers or 
semitrailers, busses or new passenger automobiles and operate the same 
upon the highways of the state of Montana shall at the time they make 
application for their Montana license as provided for in section 53-114, | 
Revised Codes of Montana, 1947, pay the fees herein prescribed; provided 
that said residents or nonresidents who make application for a license 
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after the first day of July of any year shall pay one-half (1%) of the 
fees provided for herein. 

History: En. Sec. 4, Ch. 219, L. 1951; 
amd. Sec. 1, Ch. 175, L. 1955. 


Amendment 


The 1955 amendment inserted the words 
“or nonresidents” both times they appear. 


Repealing Clause 


Section, Zot Ch. 175, Laws 1955: re- 
pealed all acts and parts of acts in con- 
flict. therewith. 


53-619. Time for payment of fees by nonresidents. Nonresident owners 
or operators of trucks, trailers and semitrailers shall immediately upon 
their arrival in the state of Montana contact the nearest state highway 
patrol or any state highway commission office or the county sheriff or 
the county treasurer’s office and secure the license and pay the fees as 
in this act prescribed; provided that all fees collected shall immediately 


be remitted to the county treasurer. 


History: En. Sec. 5, Ch. 219, L. 1951; 
amd. Sec. 1, Ch. 89, L. 1955. 


Amendment 


The 1955 amendment inserted the words 
“owners or operators of” after the first 
word of the section and inserted the 
words “or any state highway commission 
office” after the word “patrol.” 


Repealing Clause 

Section 2 of Ch. 89, Laws 1955 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Date 


section 3 of Ch, 89, Laws. 1955 "pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 


March’ 1)- 1955: 


53-623. Violation of act—penalty—excess weight—unloading or pay- 
ing of deficiency. Any owner or operator of a truck, trailer or semi- 
trailer, bus, or automobile who violates any provision of this act shall 
upon conviction thereof be deemed guilty of a misdemeanor and punished 
by a fine of not more than three hundred dollars ($300.00) or by a sen- 
tence of not more than sixty (60) days in the county jail or both. When- 
ever the gross laden weight of any truck, trailer or semitrailer operated 
upon any highway in this state exceeds the gross maximum weight marked 
upon such vehicle pursuant to section 53-628 hereof, or exceeds the gross 
vehicle weight as is shown on the owner’s certificate of registration and 
tax receipt pursuant to 53-107, Revised Codes of Montana, 1947, as 
amended, or as is shown on the gross vehicle weight receipt pursuant to 
section 53-620 hereof, the operator thereof shall be subject to the penalties 
mentioned in this section and shall be required to forthwith unload all car- 
go in excess of the gross maximum weight for which such vehicle is taxed; 
and such excess cargo shall not be reloaded until payment shall have been 
made to the nearest county treasurer of the amount of the deficiency in the 
fee provided for in section 53-615 hereof, based upon the gross weight 
of such vehicle immediately before the unloading of such excess cargo, 
provided it does not exceed the legal axle weight. Provided, however, 
that if the gross maximum weight marked upon such vehicle is less than 
the gross vehicle weight shown on the owner’s registration tax receipt or 
on the gross vehicle weight receipt, and such receipt shows the gross ve- 
hicle weight fee has been paid for the weight stated thereon, there shall 
be no violation for improper marking. 

History: En. Sec. 9, Ch. 219, L. 1951; 
amd. Sec. 1, Ch. 226, L. 1959. 
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Amendment 


The 1959 amendment inserted in the 
second sentence the words “or exceeds 
the gross vehicle weight as is shown on 
the owner’s certificate of registration and 
tax receipt pursuant to 53-107, or as is 
shown on the gross vehicle weight receipt 
pursuant to section 53-620 hereof” and 


MOTOR VEHICLES 


ties mentioned in this section and”; and 
added the proviso forming the final sen- 
tence, 


Repealing Clause 

Section 2 of Ch. 226, Laws 1959 re- 
pealed all acts or parts of acts in conflict 
therewith. 


the words “shall be subject to the penal- 


53-624. Enforcement of act. It shall be the duty of the Montana 
state highway patrol and any designated and duly appointed employee 
of the state highway commission to enforce the provisions of this act 
and each member thereof is hereby instructed to make examinations 
and inspection of trucks, trailers and semitrailers, busses, or automobiles 
operating upon the highways in this state, to ascertain whether or not 
the provisions of this law have been complied with. 

History: En. Sec. 10, Ch. 219, L. 1951; 
amd. Sec. 1, Ch. 156, L. 1955. 


Amendment 


The 1955 amendment inserted the words 
“and any designated and duly appointed 
employee of the state highway commis- 
sion.” 


Repealing Clause 

Section 2 of Ch. 156, Laws 1955 re- 
pealed all acts and parts of acts in con- 
flict therewith. 

Effective Date 

Section 3 of Ch. 156, Laws 1955 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 3, 1955. 

53-625. Reciprocity — proportional registration of fleets of motor ve- 
hicles engaged in interstate commerce. (a) Reciprocity shall be granted, 
notwithstanding any thing to the contrary herein, in accordance with sec- 
tion 53-129, Revised Codes of Montana, 1947, as amended. 

(b) Any owner or operator engaged in operating fleets of two or 
more motor vehicles in this state in interstate commerce may license such 
fleet for operation in this state by filing a sworn application with the state 
highway commission and an identical copy with the county treasurer or 
county treasurers of the proper county or counties of licensing declaring 
the total mileage operated during the preceding calendar year or fiscal 
year, as designated by the state reciprocity board, in this state and in all 
states having on file with the state reciprocity board a valid agreement or 
arrangement providing for proportional payment of the annual fees pro- 
vided in this act. Said statement shall describe and identify each such 
vehicle to be operated in this state during the ensuing license year. At the 
discretion of the state reciprocity board, such interstate fleet may be 
licensed on the basis of proportional vehicle proration or proportional 
dollar proration. For the purpose of this act proportional vehicle proration 
is defined as the licensing of a sufficient number of certain vehicles under 
this section to produce total fee payments not less than an amount ob- 
tained by applying the proportion of in-state fleet miles to total fleet miles, 
as reported in said statement, to the fees which would otherwise be re- 
quired for total fleet licensing in this state. Proportional dollar proration 
is defined as the payment of sufficient fees under this section to equal 
the amount produced by applying the proportion of in-state fleet miles 
to total fleet miles, as reported in said statement, to the fees which would 
otherwise be required for total fleet licensing in this state. The state high- 
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way commission, on payment of the proper fees under this section, shall 
upon payment of a fee of two dollars for each motor vehicle issue distinc- 
tive plates, stickers or other identification for each vehicle named in said 
statement identifying it as an interstate fleet which shall be exempt from 
all further license and weight fee requirements of this state, which may be 
specified in Title 53, Chapter 6, Replacement Volume Number Three (3) 
of the Revised Codes of Montana, 1947, and acts amendatory, provided, 
that each of such vehicles is properly and duly licensed and registered 
in this state or some other state, district, possession or territory of the 
United States or some foreign province, state or country. The proportional 
licensing provisions of this section shall apply to vehicles added to said 
fleet and operated in this state during the license year. Montana operators 
electing to license an interstate fleet shall comply with all requirements of 
this section relating to the payment of property taxes on his entire fleet. 

Mileage proportions for interstate fleets not operated in this state 
during the preceding year will be determined by the state highway com- 
mission upon the sworn application of the applicant on forms to be sup- 
plied by the state highway commission, which will show the operations 
of the preceding year in other states and the estimated operation in Mon- 
tana or if no operations were conducted the previous year a full state- 
ment of the proposed method of operation. 

Any owner or operator complying with and being granted proportional 
licensing shall preserve the records on which the application is made for 
a period of four (4) full years following the year upon which said applica- 
tion is based. Upon request of the state highway commission, the owner or 
operator agrees to make such records available to the state highway com- 
mission at its offices for audit as to accuracy of computation and pay- 
ments, or to pay the costs of an audit by the state highway commission or 
its duly appointed representative at the home office of the owner or oper- 
ator. If by audit, it is determined that the owner or operator should have 
licensed more vehicles or paid higher fees in Montana under provisions 
of this paragraph, the state highway commission may deny such owner 
or operator the right of any further benefits by reason of any reciprocal 
agreement or arrangement until the fees for such additional vehicle or 
vehicles which should have been licensed are paid to the state highway 
commission. All license fees which should have been paid under the pro- 
visions of this paragraph shall be a lien upon all the property of the 
owner or operator and such lien shall attach at the time the license fees 
shall be determined by the state highway commission and shall have the 
effect of an execution duly levied on such property of the owner or operator 
and shall so remain until said additional fees, so determined, are paid or the 
property sold for the payment thereof. 

(c) The license and weight fees provided for in this act shall mean 
the fees specified in Title 53, Chapter 6, Replacement Volume Number 
Three (3) of the Revised Codes of Montana, 1947, and acts amendatory. 

History: En. Sec. 11, Ch. 219, L. 1951; Repealing Clause 


amd. Sec. 1, Ch. 231, L. 1957. Section 2 of Ch, 231, Laws 1957 repealed 
Amendment all acts and parts of acts in conflict there- 


The 1957 amendment completely re- with. 
wrote this section. For section prior to 
amendment see parent volume. 
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Effective Date 


Section 3 of Ch. 231, Laws 1957 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 12,,195/, 


53-628. Trucks, truck tractor or bus marked with weight or capacity 
—markings on farm, logging, livestock, ready mix concrete, equipment or 
special vehicles. Each truck, truck tractor or bus shall have permanently 
marked in clearly visible letters and numbers at least two (2) inches 
in height on the driver’s side of said vehicle, the maximum gross weight 
or maximum gross weight of the combinations of vehicles or seating 
capacity for which said vehicle is taxed under this act. Any such vehicle 
registered and taxed as a farm, logging, livestock, ready mix concrete, 
low boy or special fee vehicle shall have in addition thereto, and equally 
visible, the words “Farm Vehicle,’ “Logging Vehicle,” “Livestock Ve- 
hicle,” “Mixer Vehicle,” “Equipment Vehicle” or “Special Vehicle.” 


History: En. Sec. 14, Ch. 219, L. 1951; 
amd. Sec. 1, Ch. 104, L. 1957. 


Amendment 


The 1957 amendment in the first sen- 
tence substituted the words “truck trac- 
tor” for “trailer, semitrailer,’ “on the 
driver’s side” for “on either side” and 
inserted the words “or maximum gross 


in the second sentence inserted the words 
“ready mix concrete, low boy or special 
fee’ and “Mixer Vehicle,” “Equipment 
Vehicle” and “Special Vehicle.” 


Repealing Clause 

Section 2 of Ch. 104, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


weight of the combinations of vehicles’; 


53-639. Special mobile equipment—exemption from registration and 
payment of fees and charges—identification plate—application—fee— 
publicly-owned special mobile equipment. Every person, firm, partnersip, 
or corporation who owns, leases, or rents special mobile equipment as 
hereinafter defined, and occasionally moves said equipment on, over, 
or across the highways of the state of Montana shall not be subject 
to registration of said equipment nor be required to pay the fees and 
charges provided for by chapter 219 of the Session Laws of the Thirty- 
second Legislative Assembly of the state of Montana, 1951 [53-615 to 
53-629], as the same is now, or may hereafter be, amended, but prior 
to any movement on the highways, each piece of such equipment shall 
display an equipment identification plate attached thereto. Annual appli- 
cation for the identification plate shall be made to the county treasurer 
prior to or before any such piece of equipment is moved over the highway, 
on a form furnished by the registrar of motor vehicles, together with 
the payment of a fee of five dollars ($5.00). The fees collected under 
this act shall belong to the general road fund of the county and be for 
the use and benefit of that fund. Provided, that publicly-owned special 
mobile equipment and equipment and implements of husbandry designed 
and used exclusively by an owner in the conduct of his own farming 
operations are exempt from the provisions of this act. 


History: En. Sec. 1, Ch. 183, L. 1955. 


Title of Act 


An act to provide for the payment of 
fees and issuance of identification plates 
to persons, firms and corporations movy- 
ing special mobile equipment occasion- 
ally over the highways; providing for the 


fees for issuance of identification plates; 
providing for the collection of such fees 
by the county treasurer; providing for 
display of identification plates and re- 
ceipts for same on each piece of equip- 
ment; providing for deposit of such funds 
from identification plates in the general 
road fund of the county; providing for 
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exemption of publicly-owned special mo- special mobile equipment; providing for 
bile equipment from said fees; defining expiration date of identification plates. 


53-640. Issuance of identification plate and receipt—contents. The 
county treasurer shall issue to each applicant a single metal plate with 
a distinguishing number and a receipt for the fee collected, which receipt 
shall contain the name and address of the applicant, the number of the 
plate issued, the serial number of the equipment and a brief description 
of the same. 


History: En. Sec. 2, Ch. 183, L. 1955. 


53-641. Attaching receipt to equipment—inspection. The receipt shall 
be carried in a suitable container attached to the equipment or immediately 
available for inspection of any peace officer or highway patrolman. 


History: En. Sec. 3, Ch. 183, L. 1955. 


53-642. “Special mobile equipment” defined. “Special mobile equip- 
ment” means every vehicle not designed or used primarily for the 
transportation of persons or property and incidentally operated or moved 
over the highways, including road construction equipment or maintenance 
machinery, ditch-digging apparatus, well-boring apparatus and concrete 
mixers. The foregoing enumeration shall be deemed partial and shall 
not operate to exclude other such vehicles which are within the general 
terms of this section; provided, that the term “special mobile equipment’ 
does not include any of the following: 


(a) A vehicle such as a truck, truck-tractor, trailer, or semitrailer, 
originally designed for the transportation of persons or property to which 
machinery has been attached ; 

(b) Dump truck and truck-mounted transit mixers, or any rubber- 
tired truck or trailer, self-propelled, or towed, from which machinery 
can be removed and such vehicle used to transport persons or property. 

History: En. Sec. 4, Ch. 183, L. 1955. 


53-643. Expiration date of plate. The identification plate for special 
mobile equipment shall expire on December thirty-first of each year in 
which it was issued. 


History: En. Sec. 5, Ch. 183, L. 1955. 
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TITLE 54—NARCOTIC DRUGS 


Uniform drug act—regulation, possession and sale of narcotics, 54-101, 
54-103, 54-104, 54-106, 54-109, 54-119, 54-124, 54-125. 


Chapter 1. 


CHAPTER 1—UNIFORM DRUG ACT—REGULATION, POSSESSION 
AND SALE OF NARCOTICS 


Section 54-101. Definitions, words and phrases. 


54-103. Manufacturers and wholesalers. 

54-104. Qualification for licenses. 

54-106. Sales by apothecaries. 

54-109. Record to be kept. 

54-119. Narcotic drugs to be delivered to state, official, etc. 
54-124. Enforcement and cooperation. 

54-125. Penalties. 


54-101. Definitions, words and phrases. The following words and 
phrases, as used in this act shall have the following meanings, unless the 
context otherwise requires: 

(1) to (7). * * * [Subdivisions (1) to (7), same as parent volume. ] 

(8) “Hospital” means an institution for the care and treatment of 
the sick and injured, approved by the Montana state board of pharmacy 
as proper to be entrusted with the custody of narcotic drugs and the 
professional use of narcotic drugs under the direction of a physician, 
dentist, or veterinarian. 

(9) “Laboratory” means a laboratory approved by the Montana state 
board of pharmacy as proper to be entrusted with the custody of narcotic 
drugs and the use of narcotic drugs for scientific and medical purposes 
and for purposes of instruction. 

(10) to (19). *** [Subdivisions (10) to (19), same as parent volume. ] 

(20) “Official written order’ means an order written on a form 
provided for that purpose by the United States commissioner of narcotics, 
under any laws of the United States making provision therefor, if such 
order forms are authorized and required by federal law, and if no such 
order form is provided, then on an official form provided for that purpose 
by the Montana state board of pharmacy. 

(21). * * * [Same as parent volume. ] 

(7 a ht Samiesasepament. volume, | 


History: En. Sec. 1, Ch. 176, L. 1937; 
amd. Sec. 1, Ch. 146, L. 1941; amd. Sec. 
1, Ch. 12, L. 1949; amd. Sec. 1, Ch. 174, 
L. 1953; amd. Sec. 1, Ch. 7, L. 1955; 
earlier acts were secs. 3189 to 3193, and 
secs. 3199 to 3202.6, R. C. M. 1935. 


Amendment 
The 1955 amendment in subds. (8), (9) 
and (20) substituted ‘Montana state 


board of pharmacy” for “secretary of the 
state board of health.” 


Collateral References 


Liability of seller or manufacturer of 
drugs for injuries as affected by buyer’s 
or user’s allergy or unusual susceptibility 
to injury from article. 26 ALR 2d 978. 

Entrapment to commit offense with re- 
spect to narcotics law. 33 ALR 2d 883. 


54-103. Manufacturers and wholesalers. No person shall manufacture, 


compound, mix, cultivate, grow, or by any other process produce or 
prepare narcotic drugs, and no person as a wholesaler shall supply the 
same, without having first obtained a license so to do from the Montana 
state board of pharmacy. 
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History: En. Sec. 3, Ch. 176, L. 1937; tana state board uf pharmacy” for “secre- 
amd. Sec. 2, Ch. 7, L. 1955. tary of the state board of health.” 


Amendment 
The 1955 amendment substituted ‘“Mon- 


54-104. Qualification for licenses. No license shall be issued under 
the foregoing section unless and until the applicant therefor has furnished 
proof satisfactory to the Montana state board of pharmacy: 


(a) That the applicant is of good moral character or, if the applicant 
be an association or corporation, that the managing officers are of good 
moral character. 

(b) That the applicant is equipped as to land, buildings, and parapher- 
nalia properly to carry on the business described in his application. 

No license shall be granted to any person who has within five (5) 
years been convicted of a willful violation of any law of the United 
States, or of any state, relating to opium, coca leaves, or other narcotic 
drugs, or to any person who is a narcotic drug addict. The Montana 
state board of pharmacy may suspend or revoke any license for cause. 

History: En. Sec. 4, Ch. 176, L. 1937; tana state board of pharmacy” for “secre- 
amd. Sec. 3, Ch. 7, L. 1955. tary of the state board of health.” 


Amendment 
The 1955 amendment substituted “Mon- 


54-106. Sales by apothecaries. (1) An apothecary, in good faith, may 
dispense and sell narcotic drugs to any person upon a written prescription 
of a physician, dentist, or veterinarian, dated and signed by the person 
prescribing on the day when issued and bearing the full name and address 
of the patient for whom, or of the owner of the animal for which, the 
drug is dispensed, and the full name, address, and registry number under 
the federal narcotic laws of the person prescribing, if he is required 
by those laws to be so registered. If the prescription be for an animal, 
it shall state the species of animal for which the drug is prescribed. 
The person filling the prescription shall write the date of filling and 
his own signature on the face of the prescription. The prescription shall! 
be retained on file by the proprietor of the pharmacy in which it is 
filled for a period of two (2) years, so as to be readily accessible for 
inspection by any public officer or employee engaged in the enforcement 
of this act. The prescription shall not be refilled. 

(2) The legal owner of any stock of narcotic drugs in a pharmacy, 
upon discontinuance of dealing in said drugs, may sell said stock to a 
manufacturer, wholesaler, or apothecary, but only on an official written 
order. 

(3) An apothecary, only upon an official written order, may sell to 
a physician, dentist, or veterinarian, in quantities not exceeding one 
ounce at any one time, aqueous or oleaginous solutions of which the 
content of narcotic drugs does not exceed a proportion greater than twenty 
per cent (20%) of the complete solution to be used for medical purposes. 

(4) Whenever any narcotic drug is permitted to be sold without a 
written order under the federal law and regulations, it shall be deemed 
a compliance with the subsection if the apothecary dispenses and sells 
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narcotic drugs upon a prescription given orally by a physician, dentist 
or veterinarian, if in so doing the federal law and regulations relating 
to the dispensing and sale of narcotic drugs when prescribed orally are 
complied with by all parties to the transaction. 


History: En. Sec. 6, Ch. 176, L. 1937; Amendment 
amd. Sec. 4, Ch. 7, L. 1955. The 1955 amendment added subd. (4). 


54-109. Record to be kept. (1) Physicians, Dentists, Veterinarians, 
and Other Authorized Persons. Every physician, dentist, veterinarian, or 
other person who is authorized to administer or professionally use nar- 
cotic drugs, shall keep a record of such drugs received by him, and a 
record of all such drugs administered, dispensed, or professionally used 
by him otherwise than by prescription. It shall, however, be deemed a 
sufficient compliance with this subsection if any such person using small 
quantities of solutions or other preparations of such drugs for local 
application, shall keep a record of the quantity, character, and potency 
of such solutions or other preparations purchased or made up by him, 
and of the dates when purchased or made up, without keeping a record 
of the amount of such solution or other preparation applied by him to 
individual patients. 

Provided: That no record need be kept of narcotic drugs administered, 
dispensed, or professionally used in the treatment of any one patient, 
when the amount administered, dispensed, or professionally used for that 
purpose does not exceed in any forty-eight (48) consecutive hours, (a) 
four (4) grains of opium, or (b) one-half (14) of a grain of morphine 
or any of its salts, or (c) two (2) grains of codeine or of any of its 
salts, or (d) one-fourth (%4) of a grain of heroin or of any of its salts, or 
(e) one (1) grain of extract of cannabis or one (1) grain of any more potent 
derivative or preparation of cannabis, or (f) a quantity of any other nar- 
cotic drug or any combination of narcotic drugs that does not exceed in 
pharmacologic potency any one of the drugs named above in the quantity 
stated. 

(2) Manufacturers and Wholesalers. Manufacturers and wholesalers 
shall keep records of all narcotic drugs compounded, mixed, cultivated, 
grown, or by any other process produced or prepared, and of all narcotic 
drugs received and disposed of by them, in accordance with the provisions 
of subsection 5 of this section. 

(3) Apothecaries. Apothecaries shall keep records of all narcotic 
drugs received and disposed of by them in accordance with the provisions 
of subsection 5 of this section. 

(4) Vendors of Exempted Preparations. Every person who purchases 
for resale, or who sells narcotic drug preparations exempted by section 
54-108, shall keep a record showing the quantities and kinds thereof 
received and sold, or disposed of otherwise, in accordance with the pro- 
visions of subsection 5 of this section. 

(5) Form and Preservation of Records. The form of records shall be 
prescribed by the Montana state board of pharmacy. The record of 
narcotic drugs received shall in every case show the date of receipt, the 
name and address of the person from whom received, and the kind and 
quantity of drugs received; the kind and quantity of narcotic drugs 
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produced or removed from process of manufacture, and the date of 
such production or removal from process of manufacture; and the record 
shall in every case show the proportion of morphine, cocaine, or ecgonine 
contained in or producible from crude opium or coca leaves received 
or produced; and the proportion of resin contained in or producible 
from the dried flowering or fruiting tops of the pistillate plant Cannabis 
Sativa L., from which the resin has not been extracted, received or 
produced. The record of all narcotic drugs sold, administered, dispensed, 
or otherwise disposed of, shall show the date of selling, administering, 
or dispensing, the name and address of the person to whom, or for whose 
use, or the owner and species of animal for which the drugs were sold, 
administered or dispensed, and the kind and quantity of drugs. Every 


such record shall be kept for a period of two (2) years from the date 


of the transaction recorded. The keeping of a record required by or 
under the federal narcotic laws, containing substantially the same informa- 
tion as is specified above, shall constitute compliance with this section, 
except that every such record shall contain a detailed list of narcotic 
drugs lost, destroyed, or stolen, if any, the kind and quantity of such 
drugs, and the date of the discovery of such loss, destruction, or theft. 

History: En. Sec. 9, Ch. 176, L. 1937; stituted ‘““Montana State Board of Phar- 
amd. Sec. 5, Ch. 7, L. 1955. macy” for “secretary of the state board 

of health.” 
Amendment 
The 1955 amendment in subd. (5) sub- 


54-119. Narcotic drugs to be delivered to state, official, etc. All 
narcotic drugs, the lawful possession of which is not established or the 
title to which cannot be ascertained, which have come into the custody of 
a peace officer, shall be forfeited, and disposed of as follows: 

(a) Except as in this section otherwise provided, the court or magis- 
trate having jurisdiction shall order such narcotic drugs forfeited and 
destroyed. A record of the place where said drugs were seized, of the 
kinds and quantities of drugs so destroyed, and of the time, place, and 
manner of destruction, shall be kept, and a return under oath, reporting 
said destruction, shall be made to the court or magistrate and to the 
United States commissioner of narcotics, by the officer who destroys 
them. 

(b) Upon written application by the Montana state board of pharmacy, 
the court or magistrate by whom the forfeiture of narcotic drugs has 
been decreed may order the delivery of any of them, except heroin and 
its salts and derivatives, to said Montana state board of pharmacy for 
distribution or destruction, as hereinafter provided. 

(c) Upon application by any hospital within this state, not operated 
for private gain, the Montana state board of pharmacy may in its dis- 
cretion deliver any narcotic drugs that have come into its custody by 
authority of this section to the applicant for medicinal use. The Montana 
state board of pharmacy may from time to time deliver excess stocks 
of such narcotic drugs to the United States commissioner of narcotics, 
or may destroy the same. 

(d) The Montana state board of pharmacy shall keep a full and com- 
plete record of all drugs received and of all drugs disposed of, showing 
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the exact kinds, quantities, and forms of such drugs; the persons from 
whom received and to whom delivered; by whose authority received, 
delivered, and destroyed; and the dates of the receipt, disposal, or destruc- 
tion, which record shall be open to inspection by all federal or state 
officers charged with the enforcement of federal and state narcotic laws. 


History: En. Sec. 19, Ch. 176, L. 1937; 
amd. Sec. 6, Ch. 7, L. 1955. 


Amendment 


tana state board of pharmacy” for “secre- 
tary of the state board of health” and in 
subd. (c) substituted “its” for “his.” 


The 1955 amendment substituted “Mon- 


54-124. Enforcement and cooperation. It is hereby made the duty 
of the Montana state board of pharmacy, its officers, agents, inspectors, 
and representatives, and of all peace officers within the state, and of 
all county attorneys, to enforce all provisions of this act, except those 
specifically delegated, and to cooperate with all agencies charged with 
the enforcement of the laws of the United States, of this state, and of 


all other states, relating to narcotic drugs. 


History: En. Sec. 24, Ch. 176, L. 1937; 
amd. Sec. 7, Ch. 7, L. 1955. 


Amendment 


The 1955 amendment substituted “Mon- 
tana state board of pharmacy” for “‘secre- 


all acts and parts of acts in conflict there- 
with. 


Effective Date 


Section 8 of Ch. 7, Laws 1955 pro- 
vided the act should be in effect upon its 


tary of the state board of health.” passage and approval. Approved Feb- 


1 A955, 
Repealing Clause vars 


Section 9 of Ch. 7, Laws 1955 repealed 


54-125. Penalties. Any person violating any provision of this act 
shall upon conviction be punished, for the first offense, by imprisonment 
in the state prison for not less than one (1), nor more than five (5) years. 
Upon a subsequent conviction for violation of any provision of this act, 
the penalty shall hereby be imprisonment in the state prison for not less 
than five (5), nor more than twenty (20) years. Any person who sells, 
barters, exchanges, distributes, gives away, or in any manner disposes of 
any of the drugs in violation of the provisions of this act, to any person of 
the age of eighteen (18) years, or under, shall upon conviction be punished 
by imprisonment in the state prison for not less than five (5) years nor 
more than life. 

History: En. Sec. 25, Ch. 176, L. 1937; 
amd. Sec. 1, Ch. 6, L. 1959. 
Amendment 


The 1959 amendment increased the pen- 
alty for a first conviction from a fine, of 
not exceeding $1,000 and/or imprisonment 
for not exceeding 6 months to the present 


term of 1 to 5 years. For a subsequent 
conviction, the penalty, was increased 
from a fine not exceeding $5,000 and/or 
imprisonment not exceeding 5 years to 
the term of from 5 to 20 years. 


CHAPTER 2—NARCOTIC EDUCATION SECTION OF THE 
STATE BOARD OF HEALTH 


54-206 to 54-209. Repealed. 


Repeal 


These sections (Secs. 1 to 4, Ch. 104, L. 
1949), relating to the narcotic education 
section of the division of public health 
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education in the state board of health, 
were repealed by Sec. 28, Ch. 264, Laws 
1955, effective March 10, 1955. 
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NEW LAWS IN VOLUME 4 


For index see pocket supplement to Replacement Volume 9 


ENACTED IN 1955 


Coal utilization experiment project, establishment, 75-732 to 75-734. 
Discrimination in public places prohibited, 64-211. 
aucation classes for mentally and physically handicapped children, 75-5001 to 
Encumbrance of funds or claims not paid at end of fiscal year, 59-701.1, 59-701.2. 
Geophysical exploration, regulation, 69-3301 to 69-3308. 
Per diem allowance of expenses of state personnel, 59-537 to 59-542, 
Persons subject to epileptic type seizures, reports on, 69-127. 
Public Auction Law, 66-220 to 66-230. 
Services to the blind, 71-1401 to 71-1415. 
Social security coverage, 59-1102.1, 59-1103.1. 
Social security coverage for teachers, 59-1109 to 59-1113. 
State board of health, 
Laboratory services, 69-105.4. 
Maternal and child health services, 69-3201 to 69-3205. 
Underground gas storage reservoirs, 60-801 to 60-805. 
Water Pollution Act, 69-1326 to 69-1341. 


ENACTED IN 1957 


Budget committee for certain state institutions, 75-312. 

County leases of reserved interest after sale of tax deed lands, 60-704. 

Elementary school supervisor, 75-1320. 

Engineers and land surveyors, regulation, 66-2324 to 66-2347. 

Equipment on railroad track motor cars, 72-668 to 72-670. 

Federal aid to education, 75-5101, 75-5102. 

Liability of parents for property destroyed by children, 61-112.1, 61-112.2. 

Merchants, right to request individuals to keep merchandise in full view, 64-212, 
64-213. 

Petroleum field station, transfer to oil and gas conservation commission, 60-146 to 
60-148. 

Uniform Adoption Act, 61-201 to 61-217. 

Uniform Gifts to Minors Act, 67-1801 to 67-1811. 


ENACTED IN 1959 


Compulsory retirement of public employee, 68-802. 

Discrimination among ocular practitioners by public agencies prohibited, 66-1317. 

Emergency authorizations to teach, 75-2522. 

Law Enforcement Academy Act, 75-5201 to 75-5208. 

Motorboat and vessel regulation, 69-3501 to 69-3518. 

Pension trusts, validity, 67-423, 67-424. 

Principal and Income Act, 67-1901 to 67-1916. 

Retail Installment Sales Act, 74-601 to 74-612. 

Sanitarians, 69-3401 to 69-3409. 

State plumbing code, 66-2412 to 66-2426. 

Television VHF booster and translator systems, 70-401 to 70-407. 

Tuberculosis control, 69-304 to 69-319. 

Uniform Facsimile Signature of Public Officials Act, 59-1301 to 59-1306. 

Western Montana Branch Experiment Station, change of name, authority to receive 
donations, 75-710.1 to 75-710.4. 


AMENDMENTS IN VOLUME 4 
Accumulation of income, 67-413. 
Adoption, 61-130. 
Architects, regulation of, 66-103, 66-106, 66-107, 66-112, 66-114. 
lil 


AMENDMENTS IN VOLUME 4 (Continued) 


Auctioneers and auction sales, 66-229. 

Barbers, regulation, 66-403, 66-408, 66-411. 

Boiler inspection—engineer’s license, 69-1512, 69-1516. 

Chiropractics, 66-505. 

Cosmetology regulation, 66-801, 66-802, 66-815, 66-817. 

County boards of health, 69-701. 

County poor, 71-101, 71-118. 

Dental health, 69-401, 69-403, 69-404. 

Fire escapes and apparatus, 69-1807. 

Fireworks regulation, 69-2701, 69-2702, 69-2704, 69-2706. 

Fiscal year, 59-701. 

Homes for the aged, 69-2401. 

Hospital Survey and Construction Act, 69-3002 to 69-3004, 69-3006, 69-3007, 69-3009, 
69-3010, 69-3012, 69-3015, 69-3016, 69-3018. 

Industrial hygiene, 69-201. 

Medicine, regulation, 66-1003. 

Nepotism, 59-519. 


Office hours of public employees, 59-510. 
Oil and gas, conservation commission, 60-125, 60-144, 60-145. 
Optometry, 66-1301, 66-1302, 66-1305, 66-1307, 66-1311, 66-1316. 
Parks, 62-102. 
Petroleum products dealers’ licenses, 60-201, 60-202. 
Pharmacy regulation, 66-1507, 66-1508. 
Plumbers, 66-2403. 
Power of alienation of property, suspension, 67-406, 67-407. 
Public accountants, 66-1806. 
Public Employees Retirement Act, 68-102, 68-202, 68-203, 68-501, 68-701, 68-801, 68-901, 
68-1001 to 68-1003, 68-1101, 68-1303. 
Public officers and employees, 
Expenses, 59-538. 
Reports, 59-703, 59-704. 
Public Welfare Act, 71-202, 71-210, 71-230, 71-308, 71-401, 71-405, 71-410, 71-501, 71-502, 
71-508, 71-509, 71-601, 71-607, 71-611, 71-706, 71-707, 71-710, 71-1201, 71-1206, 71-1207. 
Railroads, 72-150, 72-164. 
Real estate brokers, regulation, 66-1903, 66-1910, 66-1916, 66-1917. 
Recording, 73-104. 
Refrigerated lockers, 69-2802 to 69-2805, 69-2807, 69-2808, 69-2810, 69-2813. 
Schools, 
Adult education, 75-1633. 
Bonds, 75-3912, 75-3913, 75-3919, 75-3938, 75-3942. 
Budget system, 75-1716. 
Census, 75-1523, 75-1904. 
Colleges, acceptance of public lands, 75-1006. 
Compulsory attendance, 75-2901, 75-2902. 
Correspondence school, 75-2006. 
County high schools, 75-4230, 75-4231. 
County superintendent, 75-1522. 
Districts, 75-1805, 75-1831. 
Erection of residence halls as state educational institutions, 75-201 to 75-206. 
Fire drills, 75-2301. 
Handicapped children, 75-5003. 
High school districts, 75-4601, 75-4602. . 
High schools, 75-4101, 75-4103, 75-4116. 
Holidays, 75-2204. 
School busses, 75-3308, 75-3310. 
School trustees, 75-1630, 75-1632, 75-1632.1, 75-1637. 
State board of education, 75-104, 75-107. 
State support, 75-3612, 75-3618. 
Superintendent of public instruction, 75-1303. 
Taxes, 75-3804. 
Teachers, 75-2401. 
Teachers’ certificates, 75-2516, 75-2518, 75-2520. 
Teachers’ retirement system, 75-2701, 75-2707, 75-2709, 25-2712. 
Transportation of pupils, 75-3403, 75-3407, 75-3412. 
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AMENDMENTS IN VOLUME 4 (Continued) 


Social security coverage, 59-1101 to 59-1108. 

State board of health, 69-105. 

State epidemiologist, 69-901. 

State parks, 62-304. 

Stock-brokers and securities, regulation, 66-2002, 66-2003, 66-2007, 66-2018, 66-2023, 
66-2024. 

Tuberculosis control, 69-301. 

Venereal disease control, 69-1101, 69-1102. 

Veterinary medicine, 66-2201 to 66-2204, 66-2207 to 66-2212. 

Vital statistics, 69-502, 69-506, 69-519. 

Water Pollution Act, 69-1328. 
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MONTANA REVISED CODES 


TITLE 57—NUISANCES 


CHAPTER 1—NUISANCES PUBLIC AND PRIVATE—REMEDIES 


57-101. (8642) Nuisance defined. 


References 


Cited and applied in McCollum v. Kolo- 
kotrones, 131 M 438, 311 P 2d 780, 782. 


57-102. (8643) Public nuisance. 


Chicken Raising Business 

Chicken raising business was not a pub- 
lic nuisance. McCollum v. Kolokotrones, 
131 M 438, 311 P 2d 780, 782. 


57-110. 


Chicken Raising Business 

Where defendants kept their property 
clean and conducted the chicken raising 
enterprise in a reasonable and proper 
manner; none of the structures or the 
chickens, nor the manner of use thereof, 
had damaged the plaintiff or the neighbor- 
hood, and the structures did not constitute 
a fire hazard, there was no existence of a 
nuisance or damages resulting therefrom. 
McCollum v. Kolokotrones, 131 M 438, 
311 P 2d 780, 783: 


(8651) Action for public nuisance, when private person, etc. 


Special Damage 

Where owner of tourist camp sought to 
have chicken raising business on nearby 
property declared a public nuisance and 
abated, it was incumbent upon the plain- 
tiff to prove special damage, in other 
words, damage distinct from that unto the 
public at large. McCollum v. Koloko- 
trones, 131 M 438, 311 P 2d 780, 783. 


TITLE 58—OBLIGATIONS 


CHAPTER 2—JOINT AND SEVERAL, CONDITIONAL AND 
ALTERNATE OBLIGATIONS 


58-209. (7405) Performance, etc., of conditions—when essential. 


References 


Cited or applied in White v. Saby, 127 


M 241, 260 P 2d 1116, 1119. 


58-212. 


Operation and Effect 


Under a lease contract wherein it was 
agreed that the lessee would not assign 
the lease without the consent of the lessor, 
and further that the sale of more than 
50% of the stock would be considered an 
assignment, it was held there was not a 
violation of the lease where the facts 
showed that the lessor had consented to 
the sale of stock in one instance, and 


(7408) Conditions involving forfeiture—how construed. 


further that such stock was then pledged 
as security for a loan, which security was 
then surrendered for the payment of the 
loan. Such surrender was by operation of 
law and provisions restraining the assign- 
ment of a lease includes only voluntary 
assignments and is not operative against 
an assignment effected by law. Lipsker v. 
eee Boot Shop, 129 M 420, 288 P 2d 


CHAPTER 6—OBLIGATIONS IMPOSED BY LAW 


58-605. 


Operation and Effect 


Restitution should be granted when to 
do otherwise would give offense to equity 
and good conscience, so, where plaintiff’s 
attorneys had knowledge that there was 
some question as to whether the named 
defendant was the proper party defendant 


(7577) Restoration of thing wrongfully acquired. 


prior to the entry of a default judgment, 
which was later set aside, defendant was 
entitled to restitution of money seized un- 
der the default judgment. Waggoner v. 
Glacier Colony of Hutterites, 131 M 525, 
aay Pied 17 eho. 


TITLE 59—OFFICES AND OFFICERS 


Prohibitions and general provisions applicable to public officers, 59-510, 
59-519, 59-537 to 59-542. 


7. The fiscal year—official reports, 59-701 to 59-701.2, 59-703, 59-704. 


ae Federal social security act—coverage of certain officers and employees, 
59-1101 to 59-1113. 


13. Facsimile signatures of public officials, 59-1301 to 59-1306. 


Chapter 5. 


CHAPTER 3—DISQUALIFICATIONS AND RESTRICTIONS 


59-303. (412) County officers not to act as deputies of other officers, etc. . 
References 


Cited or applied in State v. Rother, 130 
M 357, 303 P 2d 393 at 401 (dissenting 


opinion). 


CHAPTER 5—PROHIBITIONS AND GENERAL PROVISIONS 
APELICABLE, £O-PUBLIC OFBICGERS 


Section 59-510. Office hours. 
59-519. Appointment of relative to office of trust or emolument unlawful. 
59-537. Definitions. 
59-538. Expenses of persons in state service—per diem allowance. 
59-539. Computation of per diem allowance. 
59-540. Schedule of expenses—form. 
59-541. Schedule of expenses to be filed. 
59-542. Existing laws relating to counties and municipalities not changed. 
59-510. (453) Office hours. Unless otherwise provided by law every 


officer must keep his office open for the transaction of business continu- 
ously from eight o’clock A. M., until five o’clock P. M. each day, except 
upon Saturdays and holidays. Every officer shall keep his office open at 
such other times as the accommodation of the public or the proper trans- 
action of business requires, excepting the state treasurer, who in his dis- 
cretion may in the interest of the safekeeping of funds, securities and 
records under his control, close his office during the period from twelve 


o’clock noon to one o’clock P. M. every day. 


History: En. Sec. 1134, Pol. C. 1895; 


re-en. Sec. 436, Rev. C. 1907; re-en. Sec. . 


453, R. C. M. 1921; amd. Sec. 1, Ch. 5, L. 
1931; amd. Sec. 1, Ch. 22, L. 1951; amd. 
Sec. 1, Ch. 253, L. 1957. Cal. Pol. C. Sec. 
1030. 


Amendment 


The 1957 amendment in the first sen- 
tence substituted “eight o’clock” for “nine 
o’clock” and “except upon Saturdays and 
holidays” for “except upon Saturdays 
when the office hours shall be from nine 
o’clock a.m. to twelve o’clock noon” and 
in the second sentence deleted the words 
“excepting upon holidays” which appeared 
between the words “requires,” and “ex- 
cepting.” 


Repealing Clause 

Section 2 of Ch. 253, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Date 
Section 3 of Ch. 253, Laws 1957 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 16, 1957. 


References 


Cited or applied in Fey v. A A Oil 
Corp., 126 M 552, 255 P 2d 339, 341. 


59-519 OFFICES AND OFFICERS 
59-519. (456.2) Appointment of relative to office of trust or emolument 
unlawful. It shall be unlawful for any person or any member of any 
board, bureau or commission, or employee at the head of any department 
of this state or any political subdivision thereof to appoint to any position 
of trust or emolument any person or persons related to him or them 
or connected with him or them by consanguinity within the fourth degree, 
or by affinity within the second degree; except that the provisions of this 
section shall not apply to sheriffs in the appointment of females as cooks 
and/or matrons. It shall further be unlawful for any person or any member 
of any board, bureau or commission, or employee of any department of this 
state, or any political subdivision thereof to enter into any agreement or 
any promise with other persons or any members of any boards, bureaus or 
commissions, or employees of any. department of this state or any of 
its political subdivisions thereof to appoint to any position of trust or 
emolument any person or persons related to them or connected with them 
by consanguinity within the fourth degree, or by affinity within the second 
degree. 
History: En. Sec. 2, Ch. 12, L. 1933; 
amd. Sec. 1, Ch. 94, L. 1955. 
Amendment 


The 1955 amendment added the excep- 
tion clause to the first sentence. 


all acts and parts of acts in conflict there- 
with. 


Effective Date 


Section 3 of Ch. 94, Laws 1955 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 


Repealing Clause March 2, 1955, 


Section 2 of Ch. 94, Laws 1955 repealed 


59-521 to 59-523. (457 to 459) Repealed. 


Repeal Ch. 66, Laws 1955. For present provi- 
These sections (Secs. 1 to 3, p. 102, L. sions, see secs. 59-537 to 59-542. 

1897), relating to traveling expenses of 

state officers, were repealed by Sec. 7, 


59-524 to 59-529. (459.1 to 459.6) Repealed. 
Repeal 


These sections (Secs. 1 to 6, Ch. 108, 
Paes samd. Sects, 1.4Ch. 40 pba 1Os3e 
eingersec.. 1, Ch: 32, "Ex. Lb, 19dannand, 
meet Ch. 92, ‘Li 1941) amd SéealeGn, 
Pook. 1943; amd. Sec. 1, Chindva iy 


1949; amd. ‘Secs '1)-Ch 7, "ls. 1951s are 
Sec. 1, Ch. 64, L. 1953), relating to ex- 
penses of persons in state service, were 
repealed by Sec. 7, Ch. 66, Laws 1955. 
For present provisions, see secs. 59-537 
to 59-542. 


59-537. Definitions. When used in this act: . 


(a) The term “subsistence” means lodging, meals and other necessary 
expenses incidental to the personal sustenance or comfort of the traveler, 
including fees or tips to porters and stewards. 


(b) The term “per diem allowance” means a daily flat rate of payment 


in lieu of actual expenses. 
History: En. Sec. 1, Ch. 66, L. 1955. 


Title of Act 


An act to provide a per diem allowance 
in lieu of actual expenses for subsistence 
for persons engaged in traveling under 
any state department; providing for the 
computation of such per diem allowance 


on a quarterly basis; requiring said per- 
sons to submit periodic schedules of ex- 
penses to the board of examiners; pro- 
viding for the filing of such schedules of 
expenses and repealing sections 59-521 to 
59-529, inclusive, Revised Codes of Mon- 
tana, 1947, as amended by chapter 64 of 
the 1953 legislative assembly. 


GENERAL PROVISIONS 59-539 

59-538. Expenses of persons in state service—per diem allowance. 
Every person engaged in any service in every department of state, in- 
clusive of persons in appointive positions or positions created by law, 
whose duties consist of full or partial time in traveling to perform any 
service for the state under monthly or yearly salary, or who may. be 
sent by any authorized executive of any department of the state upon 
a mission in performance of any clerical work, supervisory or extension 
work or otherwise, of every kind and character, shall be allowed, for 
the time engaged in such travel, in lieu of the actual expenses for sub- 
sistence, a per diem allowance at the rate of seven dollars ($7.00) per 
day for such travel within the state of Montana and at the rate of ten 
dollars ($10.00) per day for such travel outside the state of Montana; 
provided, that the provisions of this act shall not apply to persons holding 
offices specifically provided for in section 93-305, Revised Codes of Mon- 
tana, 1947; or section 93-313, Revised Codes of Montana, 1947; provided 
that nothing herein contained shall be construed as affecting the validity of 
section 43-310, Revised Codes of Montana, 1947; and provided further 
that the provisions of this act shall not apply to the elective state public 
officers of the state of Montana who shall in lieu thereof be authorized 
actual and necessary expenses while engaged in state service away from 
Helena, not to exceed fifteen dollars ($15.00) per day. 


History: En. Sec. 2, Ch. 66, L. 1955; 
amd. Sec. 1, Ch. 207, L. 1957. 


Amendment 
The 1957 amendment deleted the words 


Effective Date 
Section 2 of Ch. 207, Laws 1957 pro- 
vided the act should be in full force and 


effect immediately upon approval. Ap- 
proved March 9, 1957. 


“and” and “further” from the second pro- 
viso clause and added the “and provided 
further” clause. 


59-539. Computation of per diem allowance. In computing the per 
diem in lieu of subsistence for continuous travel of more than twenty- 
four (24) hours, the calendar day, midnight to midnight, shall be the 
unit, and for fractional parts of a day at the commencement or ending 
of such continuous travel, constituting a travel period, one-fourth (%4) of 
the rate for a calendar day shall be allowed for each period of six (6) 
hours or fraction thereof. When a change in the per diem rate is made 
during a day, the rate of per diem in effect at the beginning of the 
quarter in which the change occurs shall continue to the end of such 
quarter. For continuous travel of twenty-four (24) hours or less, con- 
stituting a travel period, such period shall be regarded as commencing 
with the beginning of the travel and ending with the completion thereof, 
and for each six (6) hour portion of the period or fraction thereof one- 
fourth (14) of the rate for a calendar day shall be allowed; provided, 
however, that no per diem, excepting an allowance not to exceed one dollar 
and twenty-five cents ($1.25) per day for moneys actually expended 
for mid-day meals, shall be allowed when the departure is at or after 
8-00 A. M. and the return on the same day is at or prior to 6:00 P. M. 
In no case shall any per diem or allowance whatsoever be paid for any 
absence not exceeding three (3) hours. 

History: En. Sec. 3, Ch. 66, L. 1955. 
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59-540 OFFICES AND OFFICERS 


59-540. Schedule of expenses—form. Every such person so engaged 
shall render to the board of examiners periodically, as prescribed by said 
board, a schedule of expenses and amounts claimed for said period, in 
a form to be prescribed by said board. Said schedule shall show in 
what capacity such person was engaged each day while away from the 
department in which said daily duties arose, and shall show expense 
items of each day in detail, such as the amount of per diem allowance 
claimed, transportation fare, mileage and other such items. 

History: En. Sec. 4, Ch. 66, L. 1955. 


59-541. Schedule of expenses to be filed. Said board of examiners 
shall keep a separate file for each person engaged in this act contemplated, 
and file schedules of expenses from each said person therein. Said 
schedules shall be distinct and separate from other reports and detail 
that may be required to be made to the departments wherein such persons 
are respectively employed. 

History: En. Sec. 5, Ch. 66, L. 1955. 


59-542. Existing laws relating to counties and municipalities not 
changed. This act shall not be construed to change in any manner the 
existing laws of the state pertaining to the conduct of any county, city 
or municipal office. 


History: En. Sec. 6, Ch. 66, L. 1955. vised Codes of Montana, 1947, as amended 


: by chapter 64 of the 1953 Legislative 

Repealing Clause Assembly, and all other acts and parts of 

Section 7 of Ch. 66, Laws 1955 read _ other acts in conflict herewith are hereby 
“Sections 59-521 to 59-529, inclusive, Re- repealed.” 


CHAPTER 6—RESIGNATIONS AND VACANCIES 


59-602. (511) Vacancies, how they occur. 
References | 


Cited or applied in State ex rel. Koch 
vy. Lexcen, 131 M 161, 308 P 2d 974, 975. 


CHAPTER 7—THE FISCAL YEAR—OFFICIAL REPORTS 


Section 59-701. Fiscal year. 
59-701.1. Re-appropriation and re-encumbrance of purchase orders encum- 
bered at end of each fiscal year. 
59-701.2. Claims not paid by time fiscal reports closed out are carried over. 
59-703. Printing official reports—limitation. 
59-704. Distribution of public reports. 


59-701. (518) Fiscal year. The fiscal year for state purposes com- 
mences on the first (1st) day of July of each year, and ends on the last 
day of June of each year. The fiscal year for county purposes com- 
mences on the first (lst) day of July of each year and ends on the 
last day of June of each year. At the close of each fiscal year each 
state office, department, bureau, commission, institution, university unit, 
and agency shall make a determination of its financial condition and 
the results of its operations for such fiscal year, and the fiscal records 
of such state office, department, bureau, commission, institution, uni- 
versity unit, or agency for such fiscal year shall be closed out not more 
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FISCAL YEAR—OFFICIAL REPORTS 59-703 


than twenty (20) days following the close of each fiscal year, and the 
trial balances of the accounts of such state office, department, bureau, 
commission, institution, university unit, and agency shall be transmitted 
to the state controller so as to be received by him not more than thirty 
(30) days following the close of each fiscal year. 


History: En. Sec. 3821, Pol. C. 1895; Amendment : 
re-en. Sec. 2594, Rev. C. 1907; amd. Sec. The 1955 amendment substituted “twen- 
1, Ch. 73, L. 1921; re-en. Sec. 518, R. C. ty (20)” for “thirty (30)” and “thirty 
M. 1921; amd. Sec. 1, Ch. 121, L. 1953; 30)” for “forty-five (45).” 
amd. Sec. 1, Ch. 84, L. 1955. : 


59-701.1. Re-appropriation and re-encumbrance of purchase orders en- 
cumbered at end of each fiscal year. Accounting control of all purchase 
orders issued by the state controller which are encumbered at the end 
of each fiscal year in the state controller’s accounts, because of incomple- 
tion of the contract, shall be re-appropriated and re-encumbered in the 
succeeding fiscal year. 

History: En. Sec. 2, Ch. 84, L. 1955. 


59-701.2. Claims not paid by time fiscal reports closed out are carried 
over. Any just claims not paid within the above twenty (20) days shall 
become payable from the succeeding year’s appropriation, providing, how- 
ever, that such claims shall not exceed the appropriation made for the 
preceding biennium. 


History: En. Sec. 3, Ch. 84, L. 1955. all acts and parts of acts in conflict there- 


: with. 
Repealing Clause 


Section 4 of Ch. 84, Laws 1955 repealed 


59-703. (520) Printing official reports—limitation. The head of any 
state office, board, bureau, commission or department, who under the 
statutes of the state is required to make an annual or biennial report of 
his office, board, bureau, commission or department, may make application 
to the state board of examiners for permission to have such report printed 
and published, and the said board shall have full power to grant or deny 
such application. 

No report of any state office, board, bureau, commission or depart- 
ment subsequent to the reports for the two year period terminating June 
30, 1936, shall be printed and published until the same has been sub- 
mitted to the state board of examiners and the printing authorized. The 
said board shall authorize the printing and publication of such reports 
only when it deems the usefulness of the reports in the administration of 
the government of the state to justify the expense. 

The state board of examiners may in its discretion demand that the 
annual or biennial report of the head of any office, board, bureau, commis- 
sion or department shall be printed and published without receiving any 
request from the officer concerned. 

Such reports shall be confined to a factual presentation to the gover- 
nor and legislature of the activities of the department concerned and shall 
be 81%4x1l1 inches in outside dimension and shall employ single color 
covers only. 
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59-704 OFFICES AND OFFICERS 


History: En. Sec. 1, p. 94, L. 1899; Amendment 
re-en. Sec. 444, Rev. C. 1907; amd. Sec. 1, The 1957 amendment added the fourth 
Ch. 131, L. 1921; re-en. Sec. 520, R.C. M. paragraph. 
1921; amd. Sec. 1, Ch. 146, L. 1933; re- 


pealed and new section enacted, Sec. 1, Repealing Clause 

Ch. 33, L. 1937; amd. Sec. 1, Ch. 98, L. Section 2 of Ch. 98, Laws 1957 repealed 

1957. all acts or parts of acts in conflict there- 
: with. 


59-704. (521) Distribution of public reports. The reports shall be dis- 
tributed by the department responsible for making the report. Such dis- 
tribution shall be within the discretion of the head of the department mak- 
ing the report, but the following distribution shall be mandatory: 


To the governor—as many as he desires, but not less than twenty-five 
(25) copies of each report. | 

To the secretary of state—twenty-five (25) copies of each report. 

To the librarian of the state historical library—forty (40) copies of 
printed reports and a minimum of four (4) copies of mimeographed or 
carbon reports. 

The historical society of Montana shall distribute publications so re- 
ceived to the public libraries, and other educational, scientific, library or 
art institutions of the state, which may apply to be put on the mailing list 
for all or a portion of the state publications; and to such libraries and other 
institutions outside this state with which the historical society of Montana 
may have established exchange relations. 

The historical society of Montana shall transmit to the United«States 
Library of Congress, two (2) copies of every administrative report or 
study. 

To the legislative assembly of the state of Montana—one (1) copy for 
each member. 

History: Ap. p. Sec. 313, Pol. C. 1895; = state historical library and the subsequent 
amd. Sec. 1, Ch. 12, L. 1907; Sec. 445, distribution by the historical society for 
Rev. C. 1907; re-en. Sec. 521, R. C. M. two provisions which read as follows: “To 
1921; amd. Sec. 4, Ch. 46, L. 1937; amd. the librarian of the state historical society 
Sec. 1, Ch. 64, L. 1957; amd. Sec. 1, Ch. —four (4) copies. To the library of Con- 
85, L. 1959. gress—four (4) copies of each report.” 

Amendments Repealing Clause 


The 1957 amendment completely revised Section 2 of Ch. 85, Laws 1959 repealed 
this section. For section prior to amend-_ all acts and parts of acts in conflict there- 
ment see parent volume. with. 

The 1959 amendment substituted the 
present provisions relating to copies to the 


CHAPTER 11—FEDERAL SOCIAL SECURITY ACT—COVERAGE OF 
CERTAIN OFFICERS AND EMPLOYEES 


Section 59-1101. Declaration of policy. 
59-1102. Definitions. 
59-1102.1. Referendum and certification. 
59-1103. Federal-state agreement. 
59-1103.1. Contributions by state employees. 
59-1104. Plans for coverage of employees of political subdivisions. 
59-1105. Contribution fund. 
59-1106. Costs of administration. 
59-1107. Rules and regulations. 
59-1108. Persons excepted from act. 
59-1109. Supplementation of social security benefits. 
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SOCIAL SECURITY COVERAGE 59-1102 


99-1110. Eligibility of staff and teachers—payroll deductions. 

99-1111. For purposes of act, each state institution of higher education 
deemed to have a separate retirement system—referendum—ad- 
ministration. 

59-1112. en security coverage not to prejudice other rights under other 
aws. 

59-1113. General repeal—purpose. 


59-1101. Declaration of policy. In order to extend to employees of 
the state and its political subdivisions, including employees of the state 
and its political subdivisions who are members of the public employees’ 
retirement system of the state of Montana, and to the dependents and sur- 
vivors of such employees, the basic protection accorded to others by the 
old age and survivors’ insurance system embodied in the social security 
act, it is hereby declared to be the policy of the legislature, subject to 
the limitations of this act, that such steps be taken as to provide such 
protection to employees of the state and its political subdivisions on as 
broad a basis as is permitted under the social security act. It is also 
the policy of the legislature that the protection afforded employees in 
positions covered by the public employees’ retirement system of the 
state of Montana on the date an agreement under this act is made applic- 
able to service performed in such positions, or receiving periodic benefits 
under such retirement system at such time, will not be impaired as a 
result of making the agreement so applicable or as a result of legislative 
enactment in anticipation thereof. 


History: En. Sec. 1, Ch. 44, L. 1953; 
amd. Sec. 1, Ch. 270, L. 1955. 


Amendment 


The 1955 amendment substituted the 
words “In order to extend to employees 
of the state and its political subdivisions, 
including employees of the state and its 
political subdivisions who are members 
of the public employees’ retirement sys- 
tem of the state of Montana” for the 


words “In order to extend to employees 
of political subdivisions of the state’; 
substituted “the state and its political sub- 
divisions” for “the political subdivisions 
of the state” and added the second sen- 
tence. 


Collateral References 


48 Am. Jur. 520, Social Security Un- 
employment Insurance and Retirement 
Funds, §§9 et seq. 


59-1102. Definitions. For the purposes of this act— 


(a) The term “wages” means all remuneration for employment as 
defined herein, including the cash value of all remuneration paid in any 
medium other than cash, except that such term shall not include that 
part of such remuneration which, even if it were for “employment” within 
the meaning of the federal insurance contributions act, would not consti- 
tute “wages” within the meaning of that act; 

(b) The term “employment” means any service performed by an 
employee in the employ of the state, or any political subdivision thereof, 
for such employer, except (1) service which in the absence of an agree- 
ment entered into under this act would constitute “employment” as 
defined in the social security act; or, (2) service which under the social 
security act may not be included in an agreement between the state 
and the secretary of health, education and welfare entered into under this 
act. Service performed by civilian employees of national guard units is 
specifically included within the term “employment.” Service which under 
the social security act may be included in an agreement only upon certi- 
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59-1102.1 OFFICES AND OFFICERS 


fication by the governor in accordance with section 218(d)(3) of that 
act shall be included in the term “employment” if and when the governor 
issues, with respect to such service, a certificate to the secretary of 
health, education, and welfare pursuant to section 3(b) [59-1102.1(b) ] 
of this act; 


(c) The term “employee” includes an elective or appointive officer 
or employee of the state or a political subdivision thereof; 


(d) The term “state agency” means the board of administration of 
the public employees’ retirement system of the state of Montana; 


(e) The term “secretary of health, education, and welfare” means the 
secretary of the United States department of health, education, and 
welfare and includes any individual to whom the secretary of health, 
education, and welfare has delegated any of his functions under the 
social security act with respect to coverage under such act of employees 
of states and their political subdivisions, and with respect to any action 
taken prior to April 11, 1953, includes the federal security administrator 
and any individual to whom such administrator had delegated any such 
function ; 

(f) The term “political subdivision” includes an instrumentality of 
the state, of one or more of its political subdivisions, or of the state 
and one or more of its political subdivisions, including leagues or 
associations thereof, but only if such instrumentality is a juristic entity 
which is legally separate and distinct from the state or subdivision and 
only if its employees are not by virtue of their relation to such Jjuristic 
entity employees of the state or subdivision. The term shall include 
special districts or authorities created by the legislature or local govern- 
ments such as but not limited to school districts, housing authorities, etc. ; 

(g) The term “Social Security Act” means the act of Congress approved 
August 14, 1935, chapter 531, 49 Stat. 620, officially cited as the “Social 
Security Act,’ (including regulations and requirements issued pursuant 
thereto), as such act has been and may from time to time be amended; 
and 

(h) The term “Federal Insurance Contributions Act” means sub- 
chapter A of chapter 9 of the Federal Internal Revenue Code of 1939 
and subchapters A and B of chapter 21 of the Federal Internal Revenue 
Code of 1954, as such codes have been and may from time to time be 
amended; and the term “employee tax’? means the tax imposed by section 
1400 of such Code of 1939 and section 3101 of such Code of 1954, and 
as such codes may from time to time be amended. 

History: En. Sec. 2, Ch. 44, L. 1953; and additions. For section prior to 


amd. Sec. 2, Ch. 270, L. 1955. amendment see parent volume. 
Amendment Collateral References 
The 1955 amendment substituted “sec- Right to unemployment compensation 
retary of health, education and welfare” of retired employee receiving pension or 


for “federal security administrator’ each the like. 32 ALR 2d 901. 
time it appears and made other changes 


59-1102.1. Referendum and certification. (a) Pursuant to section 218 
(d)(6) of the social security act, the public employees’ retirement system 
of the state of Montana shall, for the purposes of this act, be deemed to 
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constitute a separate retirement system with respect to the state and 
a separate retirement system with respect to each political subdivision 
having positions covered thereby. With respect to employees of the 
state the governor is empowered to authorize a referendum, and with 
respect to the employees of any political subdivision he shall authorize 
a referendum upon request of the governing body of such subdivision; 
and in either case the referendum shall be conducted, and the governor 
shall designate an agency or individual to supervise its conduct, in accord- 
ance with the requirements of section 218(d)(3) of the social security act, 
on the question of whether service in positions covered by a retirement 
system established by the state or by a political subdivision thereof 
should be excluded from or included under this act. The notice of referen- 
dum required by section 218(d)(3)(C) of the social security act to be 
given to employees shall contain or shall be accompanied by a statement, - 
in such form and such detail as the agency or individual designated to 
supervise the referendum shall deem necessary and sufficient, to inform 
the employees of the rights which will accrue to them and their depend- 
ents and survivors, and the habilities to which they will be subject, if 
their services are included under an agreement under this act. 


(b) Upon receiving evidence satisfactory to him that with respect 
to any such referendum the conditions specified in section 218(d)(3) of 
the social security act have been met, the governor shall so certify to 
the secretary of health, education, and welfare. 


History: En. Sec. 3, Ch. 270, L. 1955. 


Compiler’s Note 


Section 3 of Ch. 270, Laws 1955 con- 
tained a preliminary clause which read 
“That chapter 44 of the Session Laws of 
Montana, 1953, be, and the same is hereby 
amended by adding thereto a new section 
providing for an election among members 
of the public employees’ retirement sys- 
tem on the question of coverage under 
the social security act, said new section 
to be designated as section 3 and to read 
as follows:” 


Title of Act 


An act to amend chapter 44 of the 
Session Laws of Montana, 1953, relating 
to the coverage of certain officers and 
employees of the political subdivisions of 
the state of Montana under. the old age 
and survivors’ insurance provisions of 
Title II of the Federal Social Security 


Act, as amended, by extending to em- 
ployees of the state of Montana and its 
political subdivisions, including employees 
who are members of the public employees’ 
retirement system and civilian employees 
of national guard units, the basic pro- 
tection accorded to others by the old age 
and survivors’ insurance system embodied 
in the social security act; providing for 
an election among members of the public 
employees’ retirement system on the 
question of coverage; providing for the 
payment of contributions by both em- 
ployees and the state and its political sub- 
divisions; designating the board of ad- 
ministration of the public employees’ re- 
tirement system as the state agency to 
administer this act; providing that if any 
provisions hereof are held invalid the re- 
mainder of this act shall not be affected 
thereby; providing for the repeal of all 
acts or parts of acts inconsistent with the 
provisions of this act. 


59-1103. Federal-state agreement. (a) The state agency, with the ap- 


proval of the governor, is hereby authorized to enter on behalf of the state 
into an agreement with the secretary of health, education, and welfare, 
consistent with the terms and provisions of this act, for the purpose of 
extending the benefits of the federal old age and survivors’ insurance 
system to employees of the state or any political subdivision thereof 
with respect to services specified in such agreement which constitute 
“employment” as defined in section 2 [59-1102] of this act. Such agree- 
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ment may contain such provisions relating to coverage, benefits, con- 
tributions, effective date, modification and termination of the agreement, 
administration, and other appropriate provisions as the state agency 
and secretary of health, education, and welfare shall agree upon, but, 
except as may be otherwise required or permitted by or under the 
social security act as to the services to be covered, such agreement shall 
provide in effect that: 


(1) Benefits will be provided for employees whose services are covered 
by the agreement (and their dependents and survivors) on the same basis 
as though such services constituted employment within the meaning 
of title II of the social security act; 

(2) The state will pay to the secretary of the treasury of the United 
States, at such time or times as may be prescribed under the social 
security act, contributions with respect to wages (as defined in section 
2 [59-1102] of this act), equal to the sum of the taxes which would be 
imposed by the federal insurance contributions act if the services covered 
by the agreement constituted employment within the meaning of that 
act; 

(3) Such agreement shall be effective with respect to services in 
employment covered by the agreement performed after a date specified 
therein but in no event may it be effective with respect to any such 
services performed prior to the first day of the calendar year in which 
such agreement is entered into or in which the modification of the agree- 
ment making it applicable to such services, is entered into, except that 
such effective date may be made retroactive to the extent permitted by 
section 218(f) of the social security act, as defined herein; 

(4) All services which constitute employment as defined in section 
2 [59-1102] and are performed in the employ of the state by employees 
of the state, shall be covered by the agreement; and 

(5) All services which (A) constitute employment as defined in sec- 
.tion 2 [59-1102], (B) are performed in the employ of a political subdivision 
of the state, and (C) are covered by a plan which is in conformity with 
the terms of the agreement and has been approved by the state agency 
under section 6 [59-1104] shall be covered by the agreement. 


History: En. Sec. 3, Ch. 44, L. 1953; The 1959 amendment substituted that 
amd. Sec. 4, Ch. 270, L. 1955; amd. Sec. 1, __ part of subd. (3) beginning with the 
Ch. 97, L. 1959. words ‘ ‘such effective date” for a clause 

reading ‘‘a modification entered into after 

Amendments December 31, 1954, and prior to January 

The 1955 amendment made numerous 1, 1958, may be effective with respect to 
changes in this section. For section prior services performed after December 31, 
to amendment see parent volume. 1954, or after a later date specified in such 

modification.” 


59-1103.1. Contributions by state employees. (a) Every employee of 
the state whose services are covered by an agreement entered into under 
section 4 [59-1103] shall be required to pay for the period of such coverage, 
into the contribution fund established by section 7 [59-1105], contributions, 
with respect to wages (as defined in section 2 [59-1102] of this act), 
equal to the amount of employee tax which would be amposed by the 
federal insurance contributions act if such services constituted employ- 
ment within the meaning of that act. Such liability shall arise in considera- 


12 


SOCIAL SECURITY COVERAGE 59-1104 


tion of the employee’s retention in the service of the state, or his entry 
upon such service, after the enactment of this act. 


(b) The contribution imposed by this section shall be collected by 
deducting the amount of the contribution from wages as and when paid, 
but failure to make such deduction shall not relieve the employee from 
liability for such contribution. 


(c) If more or less than the correct amount of the contribution imposed 
by this section is paid or deducted with respect to any remuneration, 
proper adjustments, or refund if adjustment is impracticable, shall be 
made, without interest, in such manner and at such times as the state 
agency shall prescribe. 


History: En. Sec. 5, Ch. 270, L. 1955. Montana, 1953, be, and the same is hereby 

Be ee amended by adding thereto a new section 

Compiler’s Note providing for contributions with respect 

Section 5 of Ch. 270, Laws 1955 con- to wages by state employees, said new 

tained a preliminary clause which read _ section to be designated as section 5 and 
“That chapter 44 of the Session Laws of to read as follows:” 


59-1104. Plans for coverage of employees of political subdivisions. 
(a) Each political subdivision of the state shall submit for approval by 
the state agency a plan for extending the benefits of title II of the 
social security act, in conformity with applicable provisions of such 
act, to employees of such political subdivision. Each such plan and 
any amendment thereof shall be approved by the state agency if it finds 
that such plan, or such plan as amended, is in conformity with such 
requirements as are provided in regulations of the state agency, except 
that no such plan shall be approved unless: 


(1) it is in conformity with the requirements of the social security 
act and with the agreement entered into under section 4 [59-1103] ; 

(2) it provides. that all services which constitute employment as 
defined in section 2 [59-1102] and are performed in the employ of the 
political subdivisions by employees thereof, shall be covered by the plan, 
except that it may exclude services performed by individuals to whom 
section 218(c)(3)(C) of the social security act is applicable; 

(3) it specifies the source or sources from which the funds necessary 
to make the payments required by paragraph (1) of subsection (c) and 
by subsection (d) are expected to be derived and contains reasonable 
assurance that such sources will be adequate for such purpose; 

(4) it provides for such methods of administration of the plan by 
the political subdivision as are found by the state agency to be necessary 
for the proper and efficient administration of the plan; 

(5) it provides that the political subdivision will make such reports, 
in such form and containing such information, as the state agency may 
from time to time require, and comply with such provisions as the state 
agency or the secretary of health, education, and welfare may from 
time to time find necessary to assure the correctness and verification of 
such reports; 

(6) it authorizes the state agency to terminate the plan in its entirety, 
in the discretion of the state agency, if it finds that there has been a 
failure to comply substantially with any provision contained in such 
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plan, such termination to take effect at the expiration of such notice 
and on such conditions as may be provided by regulations of the state 
agency and may be consistent with the provisions of the social security 
ct. 

: (b) The state agency shall not finally refuse to approve a plan sub- 
mitted by a political subdivision under subsection (a), and shall not 
terminate an approved plan, without reasonable notice and opportunity 
for hearing to the political subdivision affected thereby. 

(c)(1) Each political subdivision as to which a plan has been approved 
under this section shall pay into the contribution fund, with respect to 
wages (as defined in section 2 [59-1102] of this act), at such time or times 
as the state agency may by regulation prescribe, contributions in the 
amounts and at the rates specified’ in the applicable agreement entered 
into by the state agency under section 3 [59-1102.1]. 

(2) Each political subdivision required to make payment under para- 
graph (1) of this subsection shall, in consideration of the employee’s 
retention in, or entry upon, employment after enactment of this act, 
impose upon each of its employees, as to services which are covered by 
an approved plan, a contribution with respect to his wages (as defined 
in section 2 [59-1102] of this act), not exceeding the amount of the 
employee tax which would be imposed by the federal insurance contri- 
butions’ act if such services constituted employment within the meaning 
of that act, and to deduct the amount of such contribution from his 
wages as and when paid. Contributions so collected shall be paid into 
the contribution fund in partial discharge of the liability of such political 
subdivision or instrumentality under paragraph (1) of this subsection. 
Failure to deduct such contribution shall not relieve the employee or 
employer of liability therefor. 

(d) Delinquent payments due under paragraph (1) of subsection 
(c) may, with interest at the rate of six per centum (6%) per annum, 
be recovered by action in a court of competent jurisdiction against the 
political subdivision liable therefor, or may, at the request of the state 
agency, be deducted from any other moneys payable to such subdivision 
by any department, agency or fund of the state. 


History: En. Sec. 4, Ch. 44, L. 1953; 
amd. Sec. 6, Ch. 270, L. 1955; amd. Sec. 
2, Ch. 97, L. 1959. 


Amendments 

The 1955 amendment in the first sen- 
tence of subd. (a) substituted the word 
“shall” for the words “is hereby author- 
ized to’; in subd. (a) (2) inserted the 
words “except that it may exclude serv- 
ices performed by individuals to whom 
section 218 (d) (3) (C) of the social se- 
curity act is applicable’; in subd. (a) (5) 


substituted “secretary of health, educa- 
tion, and welfare’ for “federal security 
administrator”; in subd. (c) (2) inserted 
the words “the employee” between the 
words “of” and “tax” and deleted the 
reference “section 1400 of” which ap- 
peared before the words “the federal in- 
surance contributions act” and in subd. 
(d) raised the interest rate from 4 to 6 
per centum. 

The 1959 amendment in subd. (a) (2) 
changed the reference from “section 218 
(d)(3)(@).2 ton section 218 )(3)( CLs 


59-1105. Contribution fund. (a) There is hereby established a special 


fund to be known as the contribution fund. Such fund shall consist of 
and there shall be deposited in such fund: (1) all contributions, interest, 
and penalties collected under sections 5 and 6 [59-1103.1 and 59-1104]; 
(2) all moneys appropriated thereto by the legislative assembly of the 
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state of Montana; (3) any property or securities and earnings thereof 
acquired through the use of moneys belonging to the fund; (4) interest 
earned upon any moneys in the fund; and (5) all sums recovered upon 
the bond of the custodian or otherwise for losses sustained by the fund 
and all other moneys received for the fund from any other source. All 
moneys in the fund shall be mingled and undivided. Subject to the 
provisions of this act, the state agency is vested with full power, authority 
and jurisdiction over the fund, including all moneys and property or 
securities belonging thereto, and may perform any and all acts whether 
or not specifically designated, which are necessary to the administration 
thereof and are consistent with the provisions of this act. 


(b) The contribution fund shall be established and held separate and 
apart from any other funds or moneys of the state and shall be used and 
administered exclusively for the purpose of this act. Withdrawals from 
such fund shall be made for, and solely for (A) payment of amounts 
required to be paid to the secretary of the treasury of the United States 
pursuant to an agreement entered into under section 4 [59-1103]; (B) 
payment of refunds provided for in section 5(c) [59-1103.1] of this act; 
and (C) refunds of overpayments, not otherwise adjustable, made by 
a political subdivision or instrumentality. 


(c) From the contribution fund the custodian of the fund shall pay 
to the secretary of the treasury of the United States such amounts and 
at such time or times as may be directed by the state agency in 
accordance with any agreement entered into under section 3 [59-1102.1] 
and the social security act. 

(d) The treasurer of the state shall be ex-officio treasurer and custodian 
of the contribution fund and shall administer such fund in accordance 
with the provisions of this act and the directions of the state agency 
and shall pay all warrants drawn upon it in accordance with the pro- 
visions of this section and with such regulations as the state agency 
may prescribe pursuant thereto. 

(e) Each department of the state shall include in its operating budget 
for the next succeeding fiscal year, prepared and delivered to the con- 
troller in accordance with the provisions of law, an estimate of the 
amount which it will be required to contribute to the contribution fund. 

History: En. Sec. 5, Ch. 44, L. 1953; “from”; in subd. (b) inserted the words 


amd. Sec. 7, Ch. 270, L. 1955. “refunds provided for in section 5(c) 
of this act; and (C)” and added subd. 
Amendment (e). 


The 1955 amendment in subd. (a) (5) 
substituted the word “for” for the word 
59-1106. Costs of administration. All costs allocable to the adminis- 
tration of this chapter shall be charged to and paid to the general fund 
by each department of the state and by the participating divisions and 
instrumentalities and political subdivisions of the state pro rata according 
to their respective contributions. 


History: En. Sec. 6, Ch. 44, L. 1953; “by each department of the state and” 
amd. Sec. 8, Ch. 270, L. 1955. and the words “and political subdivi- 


sions.” 
Amendment 


The 1955 amendment inserted the words 
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59-1107. Rules and regulations. The state agency shall make and pub- 
lish such rules and regulations, not inconsistent with the provisions of this 
act, as it finds necessary or appropriate to the efficient administration of 
the functions with which it is charged under this act. 


History: En. Sec. 7, Ch. 44, L. 1953; 
amd. Sec. 9, Ch. 270, L. 1955. 


Amendment 


The 1955 amendment made no change 
in the text of this section. 


59-1108. Persons excepted from act. This act shall not apply to, and 
there shall be excluded from the operation thereof, all employees of the 
state and of the political subdivisions thereof operating under the provi- 
sions of any retirement plan for firemen, policemen or highway patrolmen. 


History: En. Sec. 8, Ch. 44, L. 1953; 
amd. Sec. 10, Ch. 270, L. 1955; amd. Sec. 
3, Ch. 97, L. 1959. 


Amendments 


The 1955 amendment reworded this 
section. Prior to amendment it read 
“This act shall not apply to, and there 
shall be excluded from the operation 
thereof, all employees of the state, and all 
employees of the political subdivisions 
thereof operating under the provisions of 
the public employees retirement act of 
the state of Montana, or under any re- 
tirement plan for firemen, policemen, 
teachers, or highway patrolmen.” 

The 1959 amendment eliminated “teach- 
ers” from the list of exceptions. 


Separability Clauses x 


Section 11 of Ch. 270, Laws 1955 read 
“If any provisions of this act, or the 
application thereof to any person or cir- 
cumstance is held invalid, the remainder 
of this act and the application of such 
provision to other persons or circum- 
stances shall not be affected thereby.” 


Section 4 of Ch. 97, Laws 1959 read “If 
any clause, sentence, section, subdivision, 
or part of this act shall, for any reason, be 
adjudged by any court of competent jur- 
isdiction to be invalid, inoperative, or un- 
constitutional, such decision shall not af- 
fect, impair, or invalidate the remaining 
portions of this act, but shall be confined 
in its operation to the clause, sentence, 
paragraph, section, subdivision, or part 
directly adjudged to be invalid, inopera- 
tive or unconstitutional.” 


Repealing Clauses 

Section 12 of Ch. 270, Laws 1955 and 
Sec. 5 of Ch. 97, Laws 1959 repealed all 
acts or parts of acts in conflict therewith. 


Effective Date 
Section 6 of Ch. 97, Laws 1959 pro- 
vided the act shall be in effect from and 


after its passage and approval. Approved 
March 2, 1959. 


Cross-Reference 


Application to teachers and staff mem- 
bers in public schools and institutions of 
higher learning, secs. 59-1109 to 59-1113. 


59-1109. Supplementation of social security benefits. Any school dis- 


trict of the state, may, upon the approval thereof being voted by the board 
of trustees, conduct and supervise a referendum pursuant to section 218 
of the Federal Social Security Act, among the members of the staff and 
teachers of the school or schools under the jurisdiction of such board of 
trustees. If the majority of votes cast in any such referendum indicates 
that said staff and teachers approve, then such board of trustees shall 
certify to the state board of equalization (or such other agency as may be 
by legislation designated to administer such program and enter into agree- 
ments for extensions of social security coverage) that the conditions for 
coverage by social security, required by section 218 of the social security 
act have been complied with. 


History: En. Sec. 1, Ch. 271, L. 1955. 
Title of Act 


teachers and staff members upon approval 
of district boards of trustees for public 
schools, and of the state board of educa- 

An act to provide for supplemental tion for each state institution of higher 
social security retirement benefits to education, and referendum votes; pro- 
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viding for separate coverage of each dis- the provision of chapter 44, Laws of 1953, 
trict, and of each institution of higher where not in conflict herewith. 
education, providing for application of 


59-1110. Eligibility of staff and teachers—payroll deductions. Pursuant 
to such certification, the staff and teachers of any such district shall be 
eligible for coverage under the provisions of the Federal Social Security 
Act, and the fiscal officer of such district shall thereafter collect the con- 
tributions required under the Federal Social Security Act, section 218, by 
payroll deduction from the staff and teachers and from the school district 
as employer; and said funds and accounts shall be deposited with the state 
board of equalization, or such other agency as may be designated by the 
legislature to administer social security act coverage in this state, and held 
in the contributions’ fund as provided by chapter 44, Laws of Montana, 
1953. | 

History: En. Sec. 2, Ch. 271, L. 1955. 


59-1111. For purposes of act, each state institution of higher education 
deemed to have a separate retirement system—referendum—administra- 
tion. (a) For the purposes of this section of this act, there shall be 
deemed to be a separate retirement system for the teachers of each state 
institution of higher education in Montana, and each such institution and — 
the teachers therein shall be treated separately and independently from 
the other such institutions and teachers. 


(b) On request of the president of any such institution, the governor 
shall designate an agency or individual to give notice of and supervise a 
referendum in the retirement system for that institution in compliance 
with the requisites therefore prescribed by section 218 of the Federal So- 
cial Security Act. 

(c) If the majority of votes cast in any such referendum indicates 
that the majority of voters desire it, then the governor shall certify to the 
federal secretary of health, education, and welfare that each of the con- 
ditions set forth in section 218 of the social security act has been complied 
with in respect to the retirement system voting in that referendum. 


(d) Upon such certification the governor shall designate an official to 
enter into an agreement (or a modification or supplement to an existing 
agreement, or both such modification and supplement) with the appropri- 
ate officers of the federal government, pursuant to section 218 of the said 
social security act, to secure coverage thereunder for the retirement sys- 
tem with respect to which such certification has been made. Such agree- 
ments may be made retroactive to the extent permissible under the social 
security act. 

(e) The fiscal officer for each institution for whose retirement system 
an agreement has been so made shall collect the contributions required by 
said section 218 as follows: (1) from the teachers in the retirement sys- 
tem of that institution, by payroll deductions and (2) for the state from 
any appropriations for salaries, or otherwise made available, to the insti- 
tution involved. In the absence of specific provision in the appropriations 
for, or budget of, such an institution for such contributions, the state 
board of education shall designate the funds from which any such required 
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contributions shall be made and the budgetary items to which they shall 
be allocated. 

(f) In the event that any relevant provisions of federal law are 
amended or superseded, then the provisions hereof which relate to such 
law shall be applied to such amended law or such superseding law. 

History: En. Sec. 3, Ch. 271, L. 1955. 


59-1112. Social security coverage not to prejudice other rights under 
other laws. Nothing in this act shall be construed to prejudice or other- 
wise affect any rights, benefits, or privileges heretofore accrued under any 
other law of this state; it being the intent of this legislation to permit 
supplementation of present retirement benefits under existing law with 
social security benefits, and to permit members of teaching or staff person- 
nel in any district or institution of higher education so electing to become 
a member of more than one retirement system, to receive credit under 
more than one system for the same service, and to receive benefits from 
more than one such system, and no benefits received under either system 
shall be deducted from any other or separate system. 

History: En. Sec. 4, Ch. 271, L. 1955. 


59-1113. General repeal—purpose. All acts and parts of acts in con- 
flict herewith are hereby repealed to the extent of any such conflict, it be- 
ing the purpose of this act to bring under the provisions of chapter 44, 
Montana Session Laws of 1953, or any act amendatory thereof, teachers 
and staff members of districts and institutions of higher education for 
supplemental social security coverage as provided by the Federal Social 
Security Act. 


History: En. Sec. 5, Ch. 271, L. 1955. cation thereof to any person or circum- 
stance is held invalid, the remainder of 
Separability Clause this act and the application of such pro- 
Section 6 of Ch. 271, Laws 1955 read vision to other persons or circumstances 
“If any provision of this act or the appli- shall not be affected thereby.” 


CHAPTER 13—FACSIMILE SIGNATURES OF PUBLIC OFFICIALS 


Section 59-1301. Definitions. 
59-1302. Facsimile signature. 
59-1303. Use of facsimile seal. 
59-1304. Violation and penalty. 
59-1305. Uniformity of interpretation. 
59-1306. Short title. 


99-1301. Definitions: As ‘used in this act: (a) “Public security 
means a bond, note, certificate of indebtedness, or other obligation for the 
payment of money, issued by this state or by any of its departments, 
agencies, public bodies, or other instrumentalities or by any of its political 
subdivisions. 

(b) “Instrument of payment” means a check, draft, warrant, or order 
for the payment, delivery, or transfer of funds. 

(c) “Authorized officer” means any official of this state or any of its 
departments, agencies, public bodies, or other instrumentalities or any of 
its political subdivisions whose signature to a public security or instrument 
of payment is required or permitted. 
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(d) 


“Facsimile signature” 


59-1304 


means a reproduction by engraving, 1m- 


printing, stamping, or other means of the manual signature of an authorized 


officer. 


History: En. Sec. 1, Ch. 260, L. 1959. 


Note.—Uniform State Law. Sections 59- 
1301 through 59-1306 constitute the “Uni- 
form Facsimile Signatures of Public Off- 
cials Act” approved by the National Con- 
ference of Commissioners on Uniform 
State Laws, August 23, 1958. 


Title of Act 


An act to adopt the Uniform Facsimile 
Signatures of Public Officials Act; provid- 
ing for the use of facsimile signatures and 
seals on public securities and instruments 
of payment issued.by the state or any of 
its instrumentalities or political subdi- 
visions; constituting a felony the use of 
such signatures or seals with intent to 


defraud; and amending the following sec- 
tions of the Revised Codes of Montana, 
1947, to delete provisions inconsistent 
with this act: section 11-2231, respecting 
special improvement district bonds and 
warrants; section 11-2316, respecting mu- 
nicipal bonds; section 16-1620, respecting 
rural improvement district bonds and war- 
rants; section 16-2033, respecting county 
bonds; section 75-3919, respecting school 
district bonds; section 75-3942, respecting 
school district funding bonds; section 79- 
1802, respecting state refunding bonds; 
section 89-1705, respecting irrigation dis- 
trict bonds; and section 89-2501, respect- 
ing drainage district bonds; containing a 
severability clause. 


59-1302. Facsimile signature. Any authorized officer, after filing with 
the secretary of state or, in the case of officers of any city, town, county, 
school district or other political subdivision, with the clerk of such sub- 
division, his manual signature certified by him under oath, may execute or 
cause to be executed with a facsimile signature in lieu of his manual signa- 
tute; 


(a) Any public security, provided that at least one signature required 
or permitted to be placed thereon shall be manually subscribed, but no 
such manual subscription shall be required as to interest coupons attached 
to such security ; and 

(b) Any instrument of payment. 


Upon compliance with this act by the authorized officer, his facsimile 
signature has the same legal effect as his manual signature. 
History: En. Sec. 2, Ch. 260, L. 1959. 


59-1303. Use of facsimile seal. When the seal of this state or any of 
its departments, agencies, public bodies, or other instrumentalities or of 
any of its political subdivisions is required in the execution of a public 
security or instrument of payment, the authorized officer may cause the 
seal to be printed, engraved, stamped or otherwise placed in facsimile 
thereon. The facsimile seal has the same legal effect as the impression 
of the seal. 

History: En. Sec. 3, Ch. 260, L. 1959. 


59-1304. Violation and penalty. Any person who with intent to de- 
fraud uses on a public security or an instrument of payment: 

(a) A facsimile signature, or any reproduction of it, of any authorized 
officer, or 

(b) Any facsimile seal, or any reproduction of it, of this state or 
any of its departments, agencies, public bodies, or other instrumentalities 
or of any of its political subdteisions is guilty of a felony. 
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59-1305 OFFICES AND OFFICERS 


History: En. Sec. 4, Ch. 260, L. 1959. amended sections 11-2231, 11-2316, 16-1620, 
yy 16-2033, 75-3939, 75-3942, 79-1802, 89-1705 

Compiler’s Note and 89-2501, respectively. 

Sections 5 to 13 of Ch. 260, Laws 1959 


59-1305. Uniformity of interpretation. This act shall be so construed 
as to effectuate its general purpose to make uniform the law of those 
states which enact it. 

History: En. Sec. 14, Ch. 260, L. 1959. 


59-1306. Short title. This act may be cited as the Uniform Facsimile 
Signatures of Public Officials Act. 


History: En. Sec. 15, Ch. 260, L, 1959. out the invalid provision or application, 
and to this end the provisions of this act 


Separability Clause arereeverablae 
Section 16 of Ch. 260, Laws 1959 read 
“Tf any provision of this act or the appli- Effective Date 
cation thereof to any person or circum- Section 17 of Ch. 260, Laws 1959 pro- 


stance is held invalid, the invalidity shall vided the act should be in effect from and 
not affect other provisions or applications after its passage and approval. Approved 
of the act which can be given effect with- March 13, 1959. 
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TITLE 60—OIL AND GAS 


Chapter 1. Conservation of oil and gas—commission, 60-125, 60-144 to 60-148. 
2. Petroleum products—standards—regulation of manufacture and distribu- 
tion, 60-201, 60-202. 
Lease of land of local governmental units for development of oil and 
gas, 60-704. 
Underground gas storage reservoirs, 60-801 to 60-805. -° 


go ON 


CHAPTER 1—CONSERVATION OF OIL AND GAS—COMMISSION 


Section 60-125. Oil and gas conservation commission—members—term—oath—seal— 

employees. 

60-144. Owners shall make available to commission cores and cuttings. 

60-145. Privilege and license tax, quarterly statements, penalties—drilling 
permit fees—oil and gas conservation fund. 

60-146. Definitions. 

60-147. Transfer of jurisdiction and record. 

60-148. Availability of facilities to bureau. 


60-125. Oil and gas conservation commission—members—term—oath 
—seal—employees. A. There is hereby created the oil and gas conserva- 
tion commission of the state of Montana. 

B. The oil and gas conservation commission of the state of Montana 
shall be composed of five (5) persons to be appointed by the governor, 
with the concurrence of the state senate. That of the commissioners, two 
(2) and not more than.two (2) will be appointed for a period of two (2) 
years, and they shall be from industry. One (1) nonindustry man shall 
be appointed for three (3) years and one for four (4) years and one (1) 
for five (5) years. At the expiration of the term of the two (2) industry 
men, the appointment of their successors shall be for four (4) and five (5) 
years respectively, after which all vacancies shall be filled for five (5) 
year terms. All appointed members of the commission shall be subject 
to removal by the governor for cause at any time. In case of a vacancy 
in the office of a member of the commission, an appointment shall be made 
to fill such vacancy in the manner prescribed by the Constitution of the 
state of Montana. | 

C. Persons appointed as members of the commission shall have been 
bona fide residents of the state of Montana for at least one (1) year be- 
fore such appointment, and the two (2) industry members, shall have had 
at least three (3) years’ experience in the production of oil or gas. 

D. Each member appointed to the commission and each person ap- 
pointed to office by the said commission before entering upon the duties 
of his office shall take and subscribe to the oath specified in section 1, 
Article 19, of the Constitution of the state of Montana and such oaths 
shall be filed in the office of the secretary of state. 

E. The commission shall have a seal with the words engraved thereon: 
“Oil and Gas Conservation Commission of Montana,” and such seal shall 
be affixed to all writs, authentication of records or other official proceed- 
ings of the commission. The courts of this state take judicial notice of 
such seal. 
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60-144 OIL AND GAS 

F. The commission shall appoint an executive secretary and may em- 
ploy such other persons as experts, geologists, petroleum engineers, at- 
torneys, assistants, field supervisors, clerks and stenographers and may 
acquire such personal property as may be necessary to perform the duties 
that may be required of it, and fix the compensation of the executive sec- 
retary and employees. Each member of the commission shall receive, as 
compensation for his services, the sum of fifteen dollars ($15.00) per day 
for each day actually engaged in the performance of the duties of his 
office, including time of travel between his home and the place at which 
he performs such duties, together with transportation and per diem ex- 
penses as provided by law in the discharge of said duties; provided, how- 
ever, that the total expenditures of such commission shall not exceed in 
the aggregate during any fiscal year, the amount actually collected under 
the provisions of section 60-145, plus any amount appropriated for that 
purpose, or otherwise accruing to said fund. 


History: En. Sec. 2, Ch. 238, L. 1953; 
amd. Sec. 1, Ch. 11, L. 1955. 


Amendment 


The 1955 amendment in subd. F sub- 
stituted the words ‘“Each member of the 
commission shall receive, as compensa- 
tion for his services, the sum of fifteen 
dollars ($15.00) per day for each day 
actually engaged in the performance of 
the duties of his office, including time of 
travel between his home and the place at 
which he performs such duties, together 
with transportation and per diem ex- 
penses as provided by law in the dis- 


members of the commission shall be al- 
lowed their transportation and per diem 
expenses as provided by law incurred in 
the discharge of their duties.” 


Repealing Clause 

Section 2 of Ch. 11, Laws 1955 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Date 
Section 3 of Ch. 11, Laws 1955 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
February 5, 1955. 


charge of said duties” for the words “The 


60-144. Owners shall make available to commission cores and cut- 
tings. Any owner drilling a well for gas or oil shall make available to 
the commission at its field offices representative cores or chips, when 
available, and the cuttings from such well. Providing, however, that 
cores, chips or cuttings need not be so made available for a period of six 
(6) months following completion or abandonment of such wells. As per- 
tains to the furnishing of cores, cuttings, or chips, the commission may, 
however, relieve the owner of any well of the obligation to furnish the 
same when in the opinion of the commission, the furnishing thereof would 
be unduly burdensome for such owner; provided, however, that such 
owner desiring relief must apply to and receive permission from the com- 
mission to not so furnish. The owner of any stratigraphic test well drilled 
for the purpose of obtaining lithologic information useful in potential oil 
and gas operations, as such well is defined by the commission’s rules and 
regulations, shall within six (6) months from the date of the cessation of 
the drilling of such well, make available to the commission, complete 
sets of sample cuttings and representative cores or chips and well logs of 
such wells, which logs shall include among other information the size of 
casing used and the type and depth of water if any located, and such cut- 
tings, cores, chips and logs shall be impounded and kept secure and con- 
fidential by the commission until such time that the commission shall 
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CONSERVATION COMMISSION 60-145 
desire to use the same; provided that the commission may not use such 
logs, chips, cores and cuttings from stratigraphic test wells until a period 
of three (3) years from the date of their impounding by the commission 
has elapsed unless the owner of such stratigraphic test well consents to 
their use by the commission prior to the expiration of the three (3) year 
period. The commission, during the period of impoundment for any 
cores, cuttings, chips, or logs from any stratigraphic test well, shall not 
give any person access to said cores, chips, cuttings or logs, and it shall 
not disclose any information relating thereto or derived therefrom. The 
commission shall require, and the owner of any stratigraphic test well 
shall furnish, prior to the commencement of drilling of such well, a good 
and sufficient surety bond, to be approved prior to the commencement of 
such drilling, conditioned upon the proper plugging of such well prior to 
abandonment, the amount of the said bond to be determined by the esti- 
mated depth as in the commission’s rules and regulations provided for oil 
and gas wells, and, prior to abandonment, such wells shall be plugged by 
the owner thereof, or by the surety should the said owner be in default, 
such plugging to conform to the standards set down and determined by 
the commission. The provisions of this section shall not apply to core 
holes or tests less than one thousand (1,000) feet in depth drilled primarily 
for structural information. 

for “the bureau of mines and geology of 


History: En. Sec. 21, Ch. 238, L. 1953; 
amd. Sec. 1, Ch. 224, L. 1955; amd. Sec. 1, 
Ch. 234, L. 1959. 


Amendments 


The 1955 amendment added to this sec- 
tion all that portion following the first 
sentence. 

The 1959 amendment deleted the words 
“at the well” which followed the words 
“shall make available”; inserted the words 
“at its field offices representative”; insert- 
ed the words “or chips” the first time they 
appear; deleted the words “if and when 
required by regulation or order of the 
commission, and the commission shall 
cause such cores and cuttings to be de- 
livered to the bureau of mines and geol- 
ogy of the state of Montana as the bureau 
may from time to time request” which 
appeared at the end of the first sentence. 
In the second sentence the amendment 
inserted the word “chips” and deleted the 
words “from exploratory or wildcat wells” 
which appeared after the word “cut- 
tings.” The amendment added the third 
sentence. In the fourth sentence the 
amendment substituted “the commission” 


60-145. 


the state of Montana at the well”; which 
appeared after the words “available to’; 
substituted “the commission until such 
time that the commission shall desire to 
use the same” for “the said bureau until 
such time as requested by the commis- 
sion”; substituted “use” for “request” 
which appeared after the words ‘‘commis- 
sion may not”; substituted “the commis- 
sion” for “the bureau of mines. and 
geology of the state of Montana’ which 
appeared after the words “impounding 
by.” In the fifth sentence the amendment 
substituted “the commission” for “the 
bureau of mines and geology of the state 
of Montana”; substituted “or” for “and” 
the first time it appears; deleted the words 
“the commission” which appeared after 
the words “shall not give” and inserted 
the word “it” between the words “and” 
and “shall” 


Repealing Clauses 


Section 2 of Ch. 224, Laws 1955, and 
Sec. 2 of Ch. 234, Laws 1959 repealed all 
acts and parts of acts in conflict there- 
with. 


Privilege and license tax, quarterly statements, penalties— 


drilling permit fees—oil and gas conservation fund. A. For the purpose 
of providing funds for defraying the expenses of the operation and en- 
forcement of this act, and the expenses of said commission, the operators 
and producers of oil and gas shall be required to pay, and they will pay, 
the following schedule of assessments on each and every barrel of crude 
petroleum originally produced, saved and marketed or stored within the 
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state of Montana, or exported from the state of Montana, to-wit: (1) On 
leases on which wells are producing an average of twenty-five (25) 
barrels per day, or less, one-fourth of one cent (%¢) per barrel; (2) On 
leases on which wells are producing an average of more than twenty-five 
(25) barrels per day, one-half of one cent (%¢) per barrel; (3) And, on 
wells producing, saving and marketing, storing, or exporting natural gas, 
said operators and producers shall pay one (1) mill per ten thousand 
(10,000) cubic feet. Such payments shall be made during the time said 
commission is in existence. Producers thereof shall make such payment 
on each and every barrel of crude petroleum and each ten thousand 
(10,000) cubic feet of natural gas produced for themselves, as well as for 
others, including royalty holders and shall be reimbursed for such pay- 
ments made on crude oil and natural gas produced for others in the same 
manner as they are reimbursed for net proceeds tax paid on crude pe- 
troleum or natural gas produced for others as provided for in section 84- 
5409, Revised Codes of Montana, 1947. 


For the purposes of this section, a “lease” shall mean that particularly 
described tract of land contained in a contract in writing, under seal, 
whereby a person having a legal estate in the land so described conveys 
a portion of his interest to another, in consideration of a certain rental or 
other recompense or consideration. Further, for the purposes of this sec- 
tion, leases owned or operated by one lessee which in whole or in part 
cover or affect an underground reservoir containing a common accumula- 
tion of crude petroleum oil or natural gas, or both, or which are encom- 
passed within or affected by one particular unit agreement shall be 
considered as one lease relative to payments to be made under this section. 

In addition to the above-mentioned privilege and license tax, any person, 
before commencing the drilling of any oil or gas well, shall secure from 
the commission a drilling permit and shall pay to the commission therefor 
the following amounts: for each well whose estimated depth is thirty-five 
hundred (3500) feet or less, twenty-five dollars ($25.00) ; from thirty-five 
hundred and one (3501) feet to seven thousand (7,000) feet, seventy-five 
dollars ($75.00); seven thousand (7,000) feet and deeper, one hundred 
fifty dollars ($150.00). 


B. Each producer of crude petroleum in the state of Montana shall, 
not later than the last day of each of the calendar months of January, 
April, July and October, of each and every calendar year, render a true 
statement to the state treasurer of the state of Montana, and a duplicate 
thereof to the commission, duly signed and sworn to, of all crude petro- 
leum produced by him in this state during the preceding three (3) calendar 
months, and containing such other information as the commission may 
require, and shall accompany such statement with the payment to the state 
treasurer of the assessment provided for in subsection A. of this section, 
above, for the period covered by such statement. Each producer of natural 
gas in the state of Montana shall render like statements to the state treas- 
urer of all natural gas produced by him in this state, and shall make pay- 
ment of the assessment provided for in said subsection A. of this section, 
above, at such times and for such periods as may be prescribed by regula- 
tion of the commission. Any producer carrying on business at more than 
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CONSERVATION COMMISSION 60-145 
one (1) place or location in this state may include all such places of busi- 
ness in one (1) statement. 


C. Any such assessment not paid within the time herein specified shall 
be delinquent, and a penalty of twenty-five per cent (25%) thereof shall 
be added thereto and the whole thereof shall bear interest at the rate of 
one per cent (1%) per month from the date of delinquency until paid. 
Upon request of the commission it shall be the duty of the attorney gen- 
eral to commence and prosecute to final determination in any court of 
competent jurisdiction an action at law to collect the same. 

D. All money collected under the provisions of this act shall be de- 
posited in a special fund to be known as the “Oil and Gas Conservation 
Fund” by the state treasurer of the state of Montana, and the fund to be 
raised shall be used for the purpose of paying all expenses of said com- 
mission and for no other purpose; all monies from this fund shall be used 
by said commission subject to the approval of the controller and biennial 
appropriations by the legislative assembly. Upon the termination of said 
commission any balance remaining in said fund shall be paid over to the 
general fund of the state. All accounts and expenditures of said commis- 
sion shall be certified by the commission, approved by the board of exam- 
iners, and paid by the state treasurer upon warrants drawn by the state 
auditor out of the oil and gas conservation fund. 

E. The commission may appoint a secretary and employ such other 
persons as experts, assistants, clerks, and stenographers, as may be 
deemed necessary to perform the duties that may be required of it, and 
fix their compensation; provided, however, that the total expenditures of 
such commission shall not exceed in the aggregate during any fiscal year, 
the amount actually collected under the provisions of subsection A. of 
this section, above, plus any amount appropriated for that purpose, or 
otherwise accruing to said fund. The members of the commission shall 
be allowed their several expenses incurred in the discharge of their duties, 
as is elsewhere provided in this act. 


History: En. Sec. 22, Ch. 238, L. 1953; 
amd. Sec. 1, Ch. 234, L. 1955; amd. Sec. 1, 
Ch, 198, L. 1957. 


Amendments 


The 1955 amendment in the first sen- 
tence of subd. A inserted the words “or 
the purchasers from said operators or 
producers, as the commission may within 
its discretion direct, said operators and 
producers, or purchasers,” and the pro- 
vided clause; in the third sentence in- 
serted the words “producers, operators, 
or purchasers shall make such payment 
on” and in subd. B inserted the words 
“he, or the purchaser of the natural gas 
produced by him” in the second sentence. 

The 1957 amendment deleted all changes 
made by the 1955 amendment and further 
amended this section as follows: In subd. 
A inserted the words “and they will pay” 
appearing after the words “to pay” in the 
first sentence, inserted the numbers (1), 
(2) and (3) in the schedule of assessments, 
inserted the words “per barrel” at the end 
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of (1) and (2) and added the second para- 
graph; in subd. B deleted the words “be- 
ginning with the month of July of the 
year one thousand nine hundred and fifty- 
three (1953),” which appeared between the 
words “year” and “render”; in subd. E 
inserted the word “deemed” in the phrase 
“as may be deemed necessary” added to 
the end of this subd. the words “as is else- 
where provided in this act” and substi- 
tuted the words “subsection A of this 
section, above,” for “section 22A” each 
time they appear in subds. B and E. 


Repealing Clauses 

Section 2 of Ch. 234, Laws 1955 and 
Sec. 2 of Ch. 198, Laws 1957 repealed all 
acts and parts of acts in conflict therewith. 


Effective Date 
Section 3 of Ch. 198, Laws 1957 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 9, 1957. 


60-146 


60-146. Definitions. 

(a) | 
state of Montana school of mines; 

(b) 


sion of the state of Montana; 


OIL AND GAS 


In this act the expression : 
“Bureau” shall mean the bureau of mines and geology of the 


“Commission” shall mean the oil and gas conservation commis- 


(c) “Station” shall mean the petroleum field station located in the city 
of Billings, county of Yellowstone, state of Montana, including all real 
and personal property used in connection with the operation of said sta- 
tion, and buildings and structures upon such real property. 


History: En. Sec. 1, Ch. 32, L. 1957. 


Title of Act 
‘ An act relating to the transfer of juris- 
diction, control, supervision, custody, prop- 
erty and records of petroleum field station, 
located in Billings, Yellowstone county, 
Montana, from bureau of mines and geol- 


mines to the oil and gas conservation 
commission of the state of Montana; pro- 
viding for the physical transfer of all 
property used in connection with the op- 
eration of said station; providing for 
availability of same to bureau of mines 
and geology after transfer; providing ef- 
fective date of transfer; repealing all acts 


ogy of the state of Montana school of and parts of acts in conflict herewith. 


60-147. Transfer of jurisdiction and record. On or before the effective 
date, as hereinafter provided, all jurisdiction, control, supervision, custody, 
property and records of the said station shall be and become transferred 
from the jurisdiction of the bureau to the commission, and the said com- 
mission shall, after the effective date hereinafter provided, assume the said 
jurisdiction, control, supervision and custody of all property, real and 
personal, and records located at or pertaining to the said station; that the 
property so transferred shall be and become the property of the commis- 
sion; that the operation and maintenance of the said station shall be done 
and performed by the commission from and after the said effective date 
hereinafter provided, and the necessary expenditures therefor shall be 
paid from the oil and gas conservation commission fund, upon proper 
vouchers, by the state treasurer; that the said transfer of property, real, 
personal, or mixed, and the records from the bureau to the commission 
shall be made without lien, encumbrance, or obligation of any sort, upon 
said property and records, and it is the express intention hereby to trans- 
fer said property and records to the commission free and clear. 

History: En. Sec. 2, Ch. 32, L. 1957. 


60-148. Availability of facilities to bureau. The commission is, by this 
act, authorized to make available to the authorized personnel or repre- 
sentatives of the bureau such facilities, equipment, records, and cores and 
cuttings, or samples of cores and cuttings, as are, or may be, required by 
the bureau in the furtherance of its oil and gas research and study. 

History: En. Sec. 3, Ch. 32, L. 1957. Effective Date 


° Section 4 of Ch.. 32, Laws 1957. read 

pee Dealing Clause “The effective date of the transfer as 

Section 5 of Ch. 32, Laws 1957 repealed hereinbefore described, provided and di- 
all eats or parts of acts in conflict there- rected, shall be July 1, 1957.” 

with. ; ( 


CHAPTER 2—PETROLEUM PRODUCTS—STANDARDS—REGULATION 
OF MANUFACTURE AND DISTRIBUTION 


Section 60-201. Petroleum products dealer’s license. 
60-202. License fees. 
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PETROLEUM PRODUCTS 60-202 


60-201. (3913.1) Petroleum products dealer’s license. All persons, 
firms, copartnerships, corporations, trusts or agencies engaged, directly or 
indirectly, in the business of selling or offering or advertising for sale or 
in the business of refining or manufacturing or keeping for sale within 
the state of Montana any gasoline, kerosene, distillate, road oil, fuel oil, 
or any oil or gas or oil and gas product, lubricating oil and greases, for 
use in motor vehicles or in internal combustion engines, shall make ap- 
plication to the state sealer of weights and measures of Montana, upon 
such blank forms as may be provided by said state sealer of weights and 
measures for the right to do business in the state of Montana and the 
making of such application shall be a condition precedent to the right of 
any such person, firm, copartnership, corporation, trust or agency to 
transact any such business within the state of Montana and upon the 
making and filing of such application and the payment of the proper fee, a 
license which shall be nontransferable shall issue to the applicant. 

Such persons, firms, copartnerships, corporations, trusts or agencies 
are hereinafter, for brevity, designated dealers, and the term “dealers” 
whenever used herein, shall include all persons, firms, copartnerships, cor- 
porations, trusts or agencies described in this section. 


History: En. Sec. 1, Ch. 109, L. 1927; Amendments 
amd. Sec. 2, Ch. 131, L. 1955; amd. Sec. The 1955 amendment substituted “state 
1, Ch. 96, L. 1957. sealer of weights and measures’ FOL ‘pub- 
Cc ‘ler’s Not lic service commission” and “commission” 
Spee een Ole ; respectively in the first paragraph. 
Section 1 of Ch. 131, Laws 1955 is com- The 1957 amendment inserted the words 
piled as section 90-129. . “which shall be nontransferable” near the 


end of the first paragraph. 


60-202. (3913.2) License fees. That effective on and after the first 
day of January, 1956, each retail dealer shall pay a license fee of two dol- 
lars ($2.00) for each separate place of business which shall include one 
retail gasoline, diesel or fuel oil measuring device. Two dollars ($2.00) for 
each additional gasoline, diesel or fuel oil measuring device in excess of 
one used at such place of business. 

For vehicle tank meters and bulk petroleum meters of two and one- 
half (21%4) inch and under, six dollars ($6.00). All two and one-half (2%) 
inch and under meters for more than one fluid, ten dollars ($10.00). Bulk 
petroleum meters over two and one-half (2/2) inch, ten dollars ($10.00). 
All meters over two and one-half (2%) inch for more than one fluid, fifteen 
dollars ($15.00). 

All vehicle tanks used for distribution of petroleum products without 
meters up to and including two hundred (200) gallons, eight dollars 
($8.00). All vehicle tanks without meters over two hundred (200) gal- 
lons and including three hundred (300) gallons, ten dollars ($10.00). All 
vehicle tanks without meters over three hundred (300) gallons and in- 
cluding five hundred (500) gallons, twelve dollars ($12.00). All vehicle 
tanks aeithout meters over five hundred (500) gallons and including one 
thousand. (1000) gallons, sixteen dollars ($16. 00). All vehicle tanks with- 
out meters over one thousand (1000) gallons and including two thousand 
(2000) gallons, twenty dollars ($20.00). 

It is unlawful to make hose delivery from vehicle tanks unless the 
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60-209 OIL AND GAS 

tanks have been calibrated by the division of weights and measures. Part 
of a compartment delivery can only be made by a certified meter or an 
approved can. Gauge stick measurement will not be permitted. All 
tank markers will require suitable provision for sealing in a definite posi- 
tion, approved by the division of weights and measures. The sealer of 
weights and measures shall by proper regulation, fix fees for retesting 
measuring devices and all tanks used for the distribution of petroleum 
products or any special service rendered. 

All licenses shall be annual and expire December thirty-first. 

All license fees, under this act, that are not paid before July first of 
each year, where measuring device is in use, there will be an added charge 
of fifty per cent (50%) and if the fee is not paid the equipment will be 
sealed and removed, by the sealer of weights and measures or his deputies, 
from service until such fee has been paid. Anyone found using a device or 
removing the seal before all license fees have been paid shall, upon con- 
viction, be deemed guilty of a misdemeanor and subject to a fine of not 
less than ten dollars ($10.00) nor more than one hundred dollars ($100.00). 


History: En. Sec. 2, Ch. 109, L. 1927; 
amd. Sec. 3, Ch. 131, L. 1955; amd. Sec. 2, 
Ch. 96, L. 1957. 


Amendments 


The 1955 amendment completely re- 
wrote this section. Before amendment it 
read “Each dealer shall pay a license fee 
of one dollar for each separate place of 
business where such dealer transacts 
business, and one dollar additional for 
each gasoline pump or vending machine 
in excess of one used at such place of 
business. All licenses shall be annual and 
expire December thirty-first. Each re- 
finery doing business in the state of Mon- 
tana shall pay an annual license fee of 
one dollar.” 

The 1957 amendment substituted the 
words “measuring device” for “pump” 


60-209. 


Operation and Effect 

In a personal injury action it was 
proper to refuse to admit evidence of the 
flash point of fuel remaining in a storage 
tank following an explosion where the test 
fuel was not drawn from the tank until 
about three weeks after the accident, the 
tank was not in the exclusive control of 
anyone up to the date the sample was 
taken, and the sample was not tested for 


(3913.9) Grades of domestic 


both times they appear in the first para- 
graph; added the fourth paragraph and 
in the sixth paragraph substituted “fifty 
per cent (50%)” for “twenty-five per cent 
(25%)” and inserted the words “by the 
sealer of weights and measures or his 
deputies.” 


Repealing Clause 


Section 3 of Ch. 96, Laws 1957 repealed 
all acts or parts of acts in conflict there- 
with. 


Repealing Clause and Saving Clause 


Section 4 of Ch. 131, Laws 1955 read 
“All acts or parts of acts in conflict here- 
with are hereby repealed except that the 
present schedule of license fees shall re- 
main in effect until January 1, 1956.” 


and industrial fuel oil. 


its flash point by the statutory method. 
Richardson v. Farmers Union Oil Co., 131 
M'535,-312' P 2d 134, 141: 

The only way to prove that a burner 
fuel would have a lower flash point than 
is required would be to prove a test by 
the statutory method. Richardson v. 
Farmers Union Oil Co., 131 M 535, 312 
P 2d 134, 140. 


CHAPTER 7—LEASE OF LAND OF LOCAL GOVERNMENTAL 
. UNITS FOR DEVELOPMENT OF OIL AND GAS 


Section 60-704. Tax deed lands of county—leases of reserved or excepted interest— 
validating existing leases. 


60-704. Tax deed lands of county—leases of reserved or excepted in- 
terest—validating existing leases. When in any deed or contract for 
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sale a county has reserved or excepted an interest in oil and gas in and 
under any land acquired by tax deed, the board of county commissioners 
may lease such interest for oil and gas development purposes upon the 
same terms and conditions as are provided for the leasing of lands which 
have been acquired by tax deed, offered for sale and not sold, or may rati- 
fy, confirm and adopt any then existing mineral or oil and gas lease in- 
sofar as it describes such land. All such leases, ratifications, confirma- 
tions and adoptions heretofore executed by the board of county commis- 
sioners are declared to be valid and are ratified, approved and confirmed. 


History: En. Sec. 1, Ch. 155, L. 1957. 


Title of Act 


An act authorizing counties to lease for 
oil and gas development purposes interests 
in oil and gas reserved or excepted by the 
counties in* deeds or contracts covering 
lands acquired by tax deed, or to ratify, 


confirmations and adoptions heretofore ex- 
ecuted; and providing that this act shall 
be in force and effect upon passage and 
approval. 


Effective Date 


Section 2 of Ch. 155, Laws 1957 provided 
the act should be in effect from and after 


confirm and adopt existing leases of such 


its passage and approval. Approved March 
land; validating such leases, ratifications, 


Af 9575 


CHAPTER 8—UNDERGROUND GAS STORAGE RESERVOIRS 


Section 60-801. Definitions. 
60-802. Underground storage. 
60-803. Eminent domain—use and limitations. 
60-804. Certificate of commission—publication. 
60-805. Proceedings. 

60-801. Definitions.. As used in this act (a) “underground reservoir” 
shall mean any subsurface sand, stratum or formation of the earth suitable 
for the injection and storage of natural gas therein and the withdrawal of 
natural gas therefrom; (b) “natural gas” shall mean gas either while in 
its original state or after the same has been processed by removal there- 
from of component parts not essential to its use for light and fuel; (c) 
“native gas” shall mean gas which has not been previously withdrawn 
from the earth; (d) “natural gas public utility” shall mean any person, firm 
or corporation authorized to do business in this state and engaged in the 
business of transporting or distributing natural gas by means of pipelines 
into, within or through this state for ultimate public use; (e) “commission” 
shall mean the oil and gas conservation commission of the state of Mon- 
tana; (f) “underground storage” shall mean the process of injecting and 
storing of natural gas within and withdrawing of natural gas from an 
underground reservoir. 


History: En. Sec. 1, Ch. 259, L. 1955. 


Title of Act 


An act relating to and providing for 
the acquisition by a natural gas public 
utility through the exercise of the right 
of eminent domain of sands, strata and 
formations in land for use as underground 
gas storage reservoirs and other property 
for use in connection therewith, and to 


amend sections 93-9902, 93-9903, 93-9908 
and 93-9911 of the Revised Codes of 
Montana of 1947, as amended by the Ses- 
sion Laws of Montana, 1953, chapter 245, 
sections 1, 2, 3 and 4, respectively, and to 
amend section 93-9909 of the Revised 
Codes of Montana of 1947, all relating to 
the right of eminent domain, and re- 
pealing all acts and parts of acts in con- 
flict herewith. 


60-802. Underground storage. The underground’ storage of natural 


gas which promotes conservation thereof, which permits the building of 
reserves for orderly withdrawal in periods of peak demand, which makes 
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more readily available natural gas to the domestic, commercial and in- 
dustrial consumers of this state, or which provides a better year-round 
market to the various gas fields, serves the public interest and welfare of 
this state. 

Therefore, in the manner hereinafter provided the commission and the 
court may find and determine that the underground storage of natural 
gas as hereinbefore defined is in the public interest. 

History: En. Sec. 2, Ch. 259, L. 1955. 


60-803. Eminent domain—use and limitations. Any natural gas public 
utility may acquire through the exercise of the right of eminent domain 
as hereinafter provided for its use for the underground storage of natural 
gas any underground reservoir which the commission shall have found to 
be suitable and in the public interest for the underground storage of na- 
tural gas, and in connection therewith may acquire such other interests in 
property as may be required adequately to maintain and operate such 
underground reservoir facilities; provided, however, that the acquisition 
by the exercise of the right of eminent domain of underground reservoirs 
granted hereby, shall be limited as follows: 


(a) No sand, formation, or stratum which is producing or has pro- 
duced, or which is capable of producing oil, shall be subject to appropria- 
tion hereunder. 

(b) No gas bearing sand, formation, or stratum shall be subject to 
appropriation hereunder, unless the recoverable volumes of native gas 
therein have all been produced or unless such sand, formation or stratum 
has a greater value or utility as an underground reservoir for the purpose 
of insuring an adequate supply of natural gas for domestic, commercial, 
or industrial consumers of natural gas, or for the conservation of natural 
gas, than for the production of the remaining relatively small volumes 
of native gas as compared with the original volumes of natural gas therein, 
provided that no gas, sand, formation or stratum shall be acquired under 
the terms of this act when the gas in the underground reservoir is being 
used for the secondary recovery of oil unless gas in necessary and required 
amounts is furnished to the operator or operators of the secondary re- 
covery operations for as long as oil is produced in paying quantities in 
the secondary operations for the recovery of oil at the same cost as the 
cost to it or them at the time of acquisition of the gas being used in such 
secondary operations, not exceeding, however, the quantity of the ap- 
propriated gas that remained recoverable from such sand, formation or 
stratum at the time of its acquisition, if such operator was or such oper- 
ators were at such time entitled to the whole thereof, or if it was or they 
were at such time entitled to less than the whole thereof, then not to ex- 
ceed the quantity thereof to which such operator was or operators were 
then entitled. 


(c) Only such area of such underground sand, formation or stratum 
as may reasonably be expected to be penetrated by gas displaced or in- 
jected into such pane gas storage reservoir may be appropriated 
hereunder. 


(d) No rights or interests in existing underground gas reservoirs, be- 
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ing used for the injection, storage or withdrawal of natural gas, owned 
or operated by a natural gas public utility as defined in this act other than 
the natural gas public utility seeking to acquire the same, shall be subject 
to appropriation hereunder. 


The exercise of the right of eminent domain hereby granted shall be 
without prejudice to the rights of the owner of said lands or of other 
rights or interests therein to drill or bore into or through the underground 
reservoir so appropriated in such manner as shall comply with orders, 
rules and regulations of the commission issued for the purpose of protecting 
underground reservoir against pollution and against the escape of natural 
gas therefrom and shall be without prejudice to the rights of the owner 
of said lands or other rights or interests therein as to all other uses thereof. 
The additional cost of complying with such regulations or orders in order 
to protect the storage reservoir shall be paid by the natural gas public 
utility. 

History: En. Sec. 3, Ch. 259, L. 1955. 


60-804. Certificate of commission—publication. Any natural gas public 
utility desiring to exercise the right of eminent domain as to any property 
for use for underground storage of natural gas shall, as a condition 
precedent to the filing of its complaint in the district court, apply for and 
obtain from the commission a certificate setting out findings of said com- 
mission (a) that the underground sand, stratum or formation sought to 
be acquired is suitable for an underground reservoir for the storage of 
natural gas and that its use for such purposes is in the public interest; (b) 
the amount of native gas, if any, remaining therein and the portion thereof 
recoverable; (c) and that the applicant has in good faith sought to acquire 
the rights sought hereunder; provided, that the commission shall issue 
no such certificate until after public hearing is had on the application, pur- 
suant to notice given to all persons known to have an interest in the 
property proposed to be acquired in the manner provided by the laws of 
the state of Montana for service of process in a civil action as set forth 
in Chapter 30, Title 93, Revised Codes of Montana of 1947, as amended, 
and the executive secretary of the commission shall for such purposes be 
vested with the same powers and charged with the same duties as the 
clerk of the district court has under said chapter. 

History: En. Sec. 4, Ch. 259, L. 1955. 


60-805. Proceedings. Any natural gas public utility having first ob- 
tained a certificate from the commission as hereinbefore provided, desiring 
to exercise the right of eminent domain for the purpose of acquiring prop- 
erty for the underground storage of natural gas shall do so in the manner 
hereinafter provided. Such natural gas public utility shall present to the 
district court of the county wherein the land is situated, or to the judge 
thereof a complaint setting forth the purpose for which the said property 
is sought to be acquired, a description of the property sought to be ap- 
propriated and the names of the owners thereof as shown by the records of 
such county. The plaintiff shall file the certificate of the commission as 
a part of its complaint and no order by the court granting said complaint 
shall be entered without such certificate being filed therewith, and subse- 
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quent proceedings shall follow the procedure provided by law in the exer- 
cise of the rights of eminent domain, sections 93-9901, et seq. Revised 


Codes of Montana of 1947, as amended. 


History: En. Sec. 5, Ch. 259, L. 1955. amended sections 93-9902, 93-9903, 93- 
, 9908, 93-9909 and 93-9911, respectively. 
Compiler’s Note 


Sections 6 to 10 of Ch. 259, Laws 1955 
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TITLE 61—PARENT AND CHILD 


Chapter 1. Parent and child—children by birth and by adoption, 61-112.1, 61-112.2, 


61-130. 
2. Adoption, 61-201 to 61-217. 


CHAPTER 1—PARENT AND CHILD—CHILDREN BY BIRTH AND 
BY ADOPTION 


Section 61-112.1. 
for. 
61-112.2. 
61-130. 
court process. 


61-104. 


Manslaughter 


Omission to perform an act required 
by law can be the basis for manslaughter. 
Hence, where evidence disclosed that 
child, age of 5 months, died due to star- 
vation, that his weight at death was only 
5 pounds 14 ounces, which was but 10 
ounces over weight at birth, and that the 
father and mother had the means with 
which to care for the child, evidence 
would be sufficient to support conviction 
of manslaughter. State v. Bischert, 131 
M 152, 308 P 2d 969. 


Destruction of property by person under 18—liability of parents 


Limitation on amount of recovery. 
Consent of child’s parents—when required—when not required— 


(5833) Obligations of parents for the support and education, etc. 


Operation and effect 


In a homicide prosecution of a mother 
for the alleged wilful omission to provide 
sufficient food and care for her three month 
old daughter, the state’s own evidence 
showing that defendant did feed the in- 
fant, was seen holding and loving the child 
and did have the child to a doctor, and 
this evidence negated wilfulness and 
malice and there could not be a finding of 
second degree murder. State v. Rivers, 
133 M 129, 320. P' 2d 1004, 1006. 

The omission to perform an act re- 
quired by law can be the basis for man- 
slaughter. State v. Rivers, 133 M 129, 320 
P 2d 1004, 1006. 


61-105. (5834) Custody of legitimate child. 


Habeas Corpus to Gain Custody 


When decree of divorce was rendered 
in Utah and custody of children was 
granted to mother she then had the pref- 
erence right. She waived this right when 
she offered to give up their custody and 
father took them to his home in Montana, 
and she could not deprive father of cus- 
tody by habeas corpus proceedings in 
Montana unless he was an unfit person to 


61-106. 


References 


Cited or applied in Application of Enke, 
129 M 353, 287 P 2d 19, 23, cert. den. 350 
U S 923, 100 L Ed 808, 76 S Ct 212. 


61-112.1. 


have the custody, or unless it was shown 
that the best welfare of the children re- 
quired that they be taken from him. State 
ex rel. Lessley v. District Court, 132 M 
357, 318 P 2d 5/712 574. 


References 

Cited or applied in Application of Enke, 
129 M 353, 287 P 2d 19, 23, cert. den. 350 
U S 923, 100 L. Ed 808, 76 S Ct 212. 


(5835) Custody of children where husband and wife living, etc. 


Destruction of property by person under 18—liability of 


parents for. Any municipal corporation, county, city, town, school dis- 
trict or department of the state of Montana, or any person, or any reli- 
gious organization whether incorporated or unincorporated, shall be en- 
titled to recover damages in a civil action in an amount not to exceed 
three hundred dollars ($300.00) in a court of competent jurisdiction from 
the parents of any person under the age of eighteen (18) years, living 
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with the parents, who shall maliciously or wilfully destroy property, real, 
personal, or mixed, belonging to such municipal corporation, county, city, 
town, school district or department of the state of Montana, or person or 


religious organization. 
History: En. Sec. 1, Ch. 195, L. 1957. 


Title of Act 

An act authorizing the recovery of civil 
damages due to the malicious or wilful 
destruction of property of municipal cor- 
porations, counties, cities, towns, school 


61-112.2. 


districts, departments of the state of Mon- 
tana, or any person, religious organiza- 
tions, by any person under the age of 
eighteen (18) years; providing for a limit 
of such damages of three hundred dollars 
($300.00) from parents, and court costs; 
providing for a repealing clause. 


Limitation on amount of recovery. The recovery shall be 


limited to the actual damages in an amount not to exceed three hundred 
dollars ($300.00) in addition to taxable court costs. 


History: En. Sec. 2, Ch. 195, L. 1957. 


61-115. 


References 


Cited in Barbour v. Barbour, — M —, 
330 P 2d 1093, 1098. 


61-121. 


Operation and Effect 


Minor children whose parents are di- 
vorced take the domicil of the parent to 
whose custody they have been legally 
given. Application of Enke, 129 M 353, 
207 P20 19,22,’ cert. den:~350-U S923, 
100 L. Ed 808, 76 S Ct 212. 

Oregon court had jurisdiction to award 
custody of children where both parties in 


61-124. 


References 

Cited in Barbour v. Barbour, — M —, 
330 P 2d 1093, 1098. 
61-125. 


References 
Cited in Barbour v. Barbour, — M —, 
330 P 2d 1093, 1098. 


61-126. 


References 


Cited in Barbour v. Barbour, — M —, 
330 P' 2d 1093, 1098. 


61-127 to 61-129. 


Compiler’s Note 


These sections were among those men- 
tioned as repealed in the title of chapter 
240, Laws 1957 which enacted a new adop- 
tion law. However, there was no specific 


Repealing Clause 

Section 3 of Ch. 195, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


(5844) When a parent is liable for necessaries supplied, etc. 


(5850) Right of parent to determine the residence of child. 


a divorce action were before the court 
although the father then left the state with 
the children before the decree was ren- 
dered. The mother who was awarded the 
custody of the children had the right to 
fix their residence and their residence 
could not be changed except by the moth- 
er. Application of Butts, 129 M 440, 289 
P 2d 949. 


(5853) Duty of child to support indigent parents. 


(5854) Penalty for failure to support. 


(5855) Civil action to enforce duty to support. 


repeal of these sections in the body of the 
act. Chapter 240 is compiled as 61-201 to 
61-217. The title of act is set out as a note 
under 61-201. 


61-130. (5859) Consent of child’s parents—when required—when not 
required—court process. (1) A legitimate minor child cannot be adopted 
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without the consent of both of its parents, if such parents be living; 

(2) An illegitimate minor child cannot be adopted without the consent 
of its mother, if such mother be living; except that consent by the parents 
of a legitimate minor child, or consent by the mother of an illegitimate 
minor child shall not, in either case, be necessary, from a father or mother, 

(a) deprived of civil rights by a court of competent jurisdiction ; or, 

(b) - adjudged guilty by a court of competent jurisdiction of the crime 
of adultery; or, 

(c) adjudged guilty by a court of competent jurisdiction of physical 
cruelty or habitual mental cruelty, toward said child; or, 

(d) divorced by decree of a court of competent jurisdiction for adul-_ 
LOLA 2eOr, 

(e) adjudged to be an habitual drunkard; or, 

(f{) who has been judicially deprived of the custody of the child on 
account of cruelty or neglect toward the child; or, 

(g) who has, in the state of Montana, or in any other state of the 
United States, wilfully abandoned such child; or, 

(h) who has caused the child to be maintained by any public orphans’ 
home, asylum, charitable home or charitable agency or any licensed 
adoption agency, or the state department of public welfare of the state of 
Montana for a period of one (1) year without contributing to the support 
of said child during said period. 

(3) When any child who is an orphan (i.e., a child who has lost both 
father and mother), or a half-orphan (i.e., a child who has lost either father 
or mother), or who is an illegitimate child, has been kept and maintained 
in or at any public orphans’ home, asylum, charitable home or charitable 
agency, or by the state department of public welfare in this state for a 
period of one (1) year or more, such orphan, half-orphan, or illegitimate 
child may be adopted with the consent of a licensed adoption agency as 
such an agency is defined by law, or with the consent of the state depart- 
ment of public welfare, or with the consent of the Montana state orphans’ 
home, without the consent of a living parent, if any, unless such living 
parent has paid toward the expense of maintenance of such half-orphan or 
illegitimate child at least sixty percentum (60%) of the legitimate cost of 
keeping and maintaining said child during said period of one (1) year or 
more if able to do so. 


(4) Whenever any child has been left by its parents in any public 
orphans’ home, or asylum, or a children’s home, or with any licensed 
adoption agency or foster home, for a period of more than one (1) year, 
and the parents of such child, if living, are not residents of the state of 
Montana, or the surviving parent, if living, is not a resident of the state 
of Montana, the consent of such parents or parent is not necessary to its 
adoption irrespective of whether such parents or parent have contributed 
to the support of the child during said period and, in all such cases, the 
state department of public welfare, or the Montana state orphans’ home, 
or any licensed adoption agency, is authorized to give such consent as is 
in this chapter required, and such consent shall be given in the same 
manner that parents are authorized by law to consent to the adoption of 
children. 
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(5) (a) Whenever the adoption of a child, whether legitimate or 
illegitimate, is sought in any petition for adoption, and the case is one in 
which the consent of the parent is not required, the court shall, neverthe- 
less, upon the filing of such petition, cause notice of said petition, and 
service of process for the attendance of said parent or parents at the 
hearing on said petition to be made on the parent or parents of the child 
in the following manner: The court shall order-a citation to issue to the 
parent or parents in the name of the state of Montana, and under the 
seal of the court, directing such parent or parents to appear in court at a 
time to be fixed by the court, and show cause why said petition should 
not be granted; except no citation shall be required in any case where 
the parent or parents have been deprived of the custody of their child or 
children by the judgment of a court of competent jurisdiction in a proceed- 
ing to have such child or children declared neglected or dependent chil- 
dren under the provisions of sections 10-501 to 10-519. Such citation to- 
gether with a copy of the petition for adoption shall be personally served 
upon such parent or parents. 


(b) If, however, any such parent or parents cannot be found within 
this state, service may be had by publication of a copy of said citation in 
the manner provided for the publication of summons by section 93-3014. 
If after completion of such service, any parent so served does not appear, 
the court may act upon the petition, and the order of the court thereon 
shall be binding upon all persons so served; provided that any such per- 
son shall have the right to appeal from the order in the manner and form 
provided for appeals from the judgment in civil actions. 


History: Ap. p. Sec. 4, 5th Div. Comp. 
Stat. 1887; amd. Sec. 313, Civ. C. 1895; 
amd. Sec. 1, p. 229, L. 1897; re-en. Sec. 
3764, Rev. C. 1907; re-en. Sec. 5859, R. C. 
M. 1921; amd. Sec. 1, Ch. 115, L. 1941; 
amd. Sec. 1, Ch. 51, L. 1947; amd. Sec. 1, 
Ch. 181, L. 1949; amd. Sec. 1, Ch. 208, L. 
1955. Cal. Civ. C. Sec. 224. Based on 
Field Civ. C. Sec. 110. 


Compiler’s Note 


This section was among those mentioned 
as repealed in the title of chapter 240, 
Laws 1957 which enacted a new adoption 
law. However, there was no specific repeal 


61-131 to 61-133. 


Compiler’s Note 


These sections were among those men- 
tioned as repealed in the title of chapter 
240, Laws 1957 which enacted a new adop- 
tion law. However, there was no specific 


61-134. (5863) Effect of adoption. 


Compiler’s Note 


This section was among those mentioned 
as repealed in the title of chapter 240, 
Laws 1957 which enacted a new adoption 
law. However, there was no specific repeal 
of this section in the body of the act. 
Chapter 240 is compiled as 61-201 to 61- 
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of this section in the body of the act. 
Chapter 240 is compiled as 61-201 to 61- 
217. The title of act is set out as a note 
under 61-201. 


Amendment 

The 1955 amendment made numerous 
changes in this section. For section prior 
to amendment see parent volume. 


Effective Date 
Section 2 of Ch. 208, Laws 1955 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 5, 1955. 


repeal of these sections in the body of the 
act. Chapter 240 is compiled as 61-201 to 
61-217. The title of act is set out as a note 
under 61-201. 


217. The title of act is set out as a note 
under 61-201. 


Operation and Effect 


Where a will created a trust for the 
sons of the testatrix, and provided that if 
either son should die before reaching fifty 


ADOPTION 


years of age leaving issue and a wife, the 
son’s share would be divided between 
such issue and the wife, a child adopted 
by a son after the death of the testratrix 
was not entitled to share as “issue.” In re 
Miller’s Trust, 133 M 354, 323 P 2d 885. 

Under this statute, an adopted child 
does not obtain the status of a natural 
child as to relatives of the adoptive par- 


61-201 


ent, and the general rule that “issue” does 
not include an adopted child seeking to 
inherit through the adoptive parent is not 
altered. In re Miller’s Trust, 133 M 354, 
323 P 2d 885, 887. 


References 


Cited or applied in In re Kay’s Estate, 
127 M 172, 260 P 2d 391, 395. 


61-135. (5864) Effect on former relations of child. 


Compiler’s Note 

This section was among those men- 
tioned as repealed in the title of chapter 
240, Laws 1957 which enacted a new adop- 
tion law. However, there was no specific 
repeal of this section in the body of the 
act. Chapter 240 is compiled as 61-201 to 
61-217. The title of act is set out as a note 
under 61-201. 


Right of Adopted Child to Inherit from 
Natural Parents _ 
There is nothing in this section or in 


61-136, 61-137. 


Compiler’s Note 

These sections were among those men- 
tioned as repealed in the title of chapter 
240, Laws 1957 which enacted a new adop- 
tion law. However, there was no specific 


61-140. 


Compiler’s Note 


This section was among those men- 
tioned as repealed in the title of chapter 
240, Laws 1957 which enacted a new adop- 
tion law. However, there was no specific 


section 61-134, or in any other section of 
the laws of Montana that says that, upon 
adoption, the lawfully begotten bodily 
issue of a person ceases to be the heir of 
its natural parent. In re Kay’s Estate, 
127 M 172, 260 P 2d 391, 395. 


The adoption of a child does not de- 
stroy his status as one of the issue of his 
natural ancestors nor does an adopted 
child lose his right to inherit from his 
natural parent. In re Kay’s Estate, 127 M 
172, 260 -P 2d S9E a9: 


repeal of this section in the body of the 
act. Chapter 240 is compiled as 61-201 to 
61-217. The title of act is set out as a note 
under 61-201. 


repeal of this section in the body of the 
act. Chapter 240 is compiled as 61-201 to 
61-217. The title of act is set out as a 
note under 61-201. 


CHAPTER 2—ADOPTION 


Section 61-201. Definitions. 
61-202. Who may be adopted. 
61-203. Who may adopt. 
61-204. Venue. 
61-205. Persons required to consent to the adoption. 
61-206. Withdrawal of consent. 
61-207. Consent of the child. 
61-208. Petition for adoption. 
61-209. Investigation. 
61-210. Summary decree. 
61-211. Interlocutory and final decree. 
61-212. Effect of final decree. 
61-213. Confidential nature of record and proceedings. 
61-214. Appeal. 
61-215. Foreign adoption decrees. 
61-216. Uniformity of interpretation. 
61-217. Short title. 

61-201. Definitions. 


As used in this act, unless the context otherwise 


requires, “child” means any minor person, and “agency” means any person, 
authority or agency legally empowered to place children for adoption. 
Singular words may extend and be applied to several persons or things, as 
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well as to one person or thing. Plural words may extend and be applied 
to one person or thing, as well as to several persons or things. 
History: En. Sec. 1, Ch. 240, L. 1957. Title of Act 


An act to make uniform the law relating 
6 201 through 61-217 cor nar Se ae to the adoption of children; repealing sec- 
ee nega constimte ine = 8 tions 61-127 to 61-137, both inclusive, of 


nificant sections of the “Uniform Adop- : 
the Revised Codes of Montana, 1947, and 
tion Act” approved by the National Con- repealing section 61-140, of the Revised 


ference of Commissioners on Uniform Codes of Montana, 1947, and all acts and 
State Laws in 1953. parts of acts in conflict herewith. 

61-202. Who may be adopted. Any child present within this state 
at the time the petition for adoption is filed, irrespective of place of birth 
or place of residence, may be adopted. 

History: En. Sec. 2, Ch. 240, L. 1957. 


61-203. Who may adopt. The following persons are eligible to adopt a 
child: 

(1) A husband and wife jointly, or either the husband or wife if the 
other spouse is a parent of the child. 

(2) An unmarried person who is at least 21 years old. 

(3) A married person at least 21 years old who is legally separated 
from the other spouse. 

(4) In the case of an illegitimate child, its unmarried father or mother. 

History: En. Sec. 3, Ch. 240, L. 1957. 


61-204. Venue. Proceedings for adoption must be brought in the 
district court of the county where the petitioners reside. 
History: En. Sec. 4, Ch. 240, L. 1957. 


61-205. Persons required to consent to the adoption. An adoption of 
a child may be decreed when there have been filed written consents to 
adoption executed by: 

(1) Both parents, if living, or the surviving parent, of a legitimate 
child; provided, that consent shall not be required from a father or mother, 

(a) deprived of civil rights by a court of competent jurisdiction; or, 

(b) adjudged guilty by a court of competent jurisdiction of the crime 
of adultery; or, 

(c) adjudged guilty by a court of competent jurisdiction of physical 
cruelty or habitual mental cruelty, toward said child; or, 

(d) divorced by decree of a court of competent jurisdiction for adul- 
Lely yA OT, 

(e) adjudged to be an habitual drunkard; or, 

(f) who has been judicially deprived of the custody of the child on 
account of cruelty or neglect toward the child; or, 

(g) who has, in the state of Montana, or in any other state of the 
United States, wilfully abandoned such child; or, 

(h) who has caused the child to be maintained by any public orphans’ 
home, asylum, charitable home or charitable agency or any licensed 
adoption agency, or the state department of public welfare of the state 
of Montana for a period of one (1) year without contributing to the sup- 
port of said child during said period; or, 

(2) The mother alone, if the child is “leet ate? or, 

(3) The legal guardian of the person of the child if both parents are 


38 


ADOPTION 61-208 


dead or if the rights of the parents have been terminated by judicial pro- 
ceedings and such guardian has authority by order of the court appointing 
him to consent to the adoption; or, 

(4) The executive head of an agency if both parents are dead or if the 
child has been relinquished for adoption to such agency or if the rights of 
the parents have been judicially terminated and custody of the child has 
been legally vested in such agency with authority to consent to adoption 
of the child; or, 

(5) Any person having legal custody of a child by court order if the 
parental rights of the parents have been judicially terminated, but in such 
case the court having jurisdiction of the custody of the child must consent 
to adoption, and a certified copy of its order shall be attached to the pe- 
tition. 

The consents required by paragraphs (1) and (2) shall be acknowledged 
before an officer authorized to take acknowledgments, or witnessed by a 
representative of the state department of public welfare or of an agency, 
or witnessed by a representative of the court. 

History: En. Sec. 5, Ch. 240, L: 1957. 


61-206. Withdrawal of consent. Withdrawal of any consent filed in 
connection with a petition for adoption hereunder, shall not be permitted, 
except that the court, after notice and opportunity to be heard is given to 
the petitioner, to the person seeking to withdraw consent, and to any 
agency participating in the adoption proceedings, may, if it finds that the 
best interests of the child will be furthered thereby, issue a written order 
permitting the withdrawal of such consent. The entry of the interlocutory 
or final decree of adoption renders any consent irrevocable. 

History: En. Sec. 6, Ch. 240, L. 1957. 


61-207. Consent of the child. Consent of the child if twelve years of 
age or over, shall be required. Such consent shall be given in court, or 
be in writing, in such form as the court shall direct. 

History: En. Sec. 7, Ch. 240, L. 1957. 


61-208. Petition for adoption. (1) A petition for adoption shall be 
filed in duplicate, verified by the petitioners, and shall specify: 

(a) The full names, ages and place of residence of the petitioners, 
and, if married, the place and date of the marriage. 

(b) When the petitioners acquired or intend to acquire custody of 
the child and from what person or agency. 

(c) The date and place of birth of child, if known. 

(d) The name used for the child in the proceeding, and if a change 
in name is desired, the new name. 

(e) That it is the desire of the petitioners that the relationship of 
parent and child be established between them and the child. 

(f) A full description and statement of value of all property owned 
or possessed by the child. 

(g) Facts, if any, which excuse consent on the part of a parent, to 
the adoption. 

(2) One copy of the petition shall be retained by the court. The 
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other shall be sent to the state department of public welfare and to any 
agency participating in the adoption proceeding. 

(3) Any written consent required by this act may be attached to the 
petition, or may be filed, after the filing of the petition, with the consent 
of the court. 

History: En. Sec. 8, Ch. 240, L. 1957. 


61-209. Investigation. (1) Upon the filing of a petition for adoption 
the court may in its discretion order an investigation to be made by the 
state department of public welfare or any other private agency licensed 
and approved for such investigatory purposed by the state department of 
public welfare, and may in its discretion further order that a report of such 
investigation shall be filed with the court by the designated investigator 
within the time fixed by the court and in no event more than thirty (30) 
days from the issuance of the order for investigation, unless time therefor 
is extended by the court. Such investigation if ordered by the court shall 
include the conditions and antecedents of the child for the purpose of 
determining whether he is a proper subject for adoption; appropriate in- 
quiry to determine whether the proposed home is a suitable one for the 
child; and any other circumstances and conditions which may have a 
bearing on the adoption and of which the court should have knowledge. 

(2) The court may order agencies named in subsection (1) of this 
section located in one or more counties to make separate investigations on 
separate parts of the inquiry as may be appropriate. 

(3) The report of such investigation shall become a part of the files 
in the case and shall contain a definite recommendation for or against the 
proposed adoption and state reasons therefor. 

History: En. Sec. 9, Ch. 240, L. 1957. 


61-210. Summary decree. If the child is related by blood to one of the 
petitioners, or is a stepchild of the petitioner, or the court finds that the 
best interests of the child will be furthered thereby, the court, after 
examination of the report required in section 9 [61-209], in its discretion 
may waive the entry of an interlocutory decree and the waiting period of 
six (6) months provided in section 11 [61-211] and grant a final decree 
of adoption if satisfied that the adoption is for the best interests of the 
child. 

History: En. Sec. 10, Ch. 240, L. 1957. 


61-211. Interlocutory and final decree. Upon examination of the re- 
port described in section 9 [61-209] and after hearing, the court may issue 
an interlocutory decree giving the care and custody of the child to the 
petitioners, pending the further order of the court. Thereafter the investi- 
gator shall observe the child in his adoptive home and report in writing to 
the court within six (6) months on any circumstances or conditions which 
may have a bearing on the adoption. After six (6) months from the date 
of the interlocutory decree the petitioners may apply to the court for a final 
decree of adoption. The court shall thereupon set a time and place for 
final hearing. Notice of the time and date of the hearing shall be served 
on the state department of public welfare and the investigator. The in- 
vestigator shall file with the court a written report of its findings and 
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recommendations and certify that the described investigation if any, has 
been made since the granting of the interlocutory decree. After hearing 
on said application, at which the petitioners and the child shall appear, 
unless the presence of the child is waived by the court, the court may 
enter a final decree of adoption if satisfied that the adoption is for the best 
interests of the child. 

History: En. Sec. 11, Ch. 240, L. 1957. 


61-212. Effect of final decree. (1) After the final decree of adoption 
is entered the relation of parent and child and all the rights, duties and 
other legal consequences of the natural relation of child and parent shall 
thereafter exist between such adopted child and the adoptive parents adopt- 
ing such child and the kindred of the adoptive parents. From the date 
of the final decree of adoption, the child shall be entitled to inherit real 
and personal property from and through the adoptive parents in accord- 
ance with the statutes of descent and distribution, and the adoptive par- 
ents shall be entitled to inherit real and personal property from and 
through the child in accordance with said statutes. 

(2) After a final decree of adoption is entered, the natural parents of 
the adopted child, unless they are the adoptive parents or the spouse of 
an adoptive parent shall be relieved of all parental responsibilities for said 
child and have no rights over such adopted child or to his property by 
descent and distribution. 

History: En. Sec. 12, Ch. 240, L. 1957. 


DECISIONS UNDER FORMER LAW 


Inheritance through Adoptive Parent clude an adopted child seeking to inherit 


Under section 61-134 an adopted child through the adoptive parent was not al- 
did not obtain the status of a natural child tered. In re Miller’s Trust, 133 M 354, 323 


as to relatives of the adoptive parent, and P 2d 885, 887. 
the general rule that “issue” does not in- 

61-213. Confidential nature of record and proceedings. (1) Unless 
the court shall otherwise order, all hearings held in proceedings under this 
act shall be confidential and shall be held in closed court without admit- 
tance of any person other than interested parties and their counsel. 

(2) All papers and records pertaining to the adoption shall be kept 
as a permanent record of the court and withheld from inspection. No 
person shall have access to such records except on order of the judge of 
the court in which the decree of adoption was entered for good cause 
shown. 

(3) All files and records pertaining to said adoption proceedings in 
the county and state departments of public welfare or any authorized 
agencies shall be confidential and withheld from inspection except upon 
order of court for good cause shown. 

History: En. Sec. 13, Ch. 240, L. 1957. 


61-214. Appeal. An appeal may be taken from any final order, judg- 
ment or decree rendered hereunder to the district court by any person 
agerieved thereby, in the manner provided for appeals from said court in 
other civil matters. 

History: En. Sec. 14, Ch. 240, L. 1957. 


Al 


61-215 PARENT AND CHILD 


61-215. Foreign adoption decrees. When the relationship of parent 
and child has been created by a decree of adoption of a court of any other 
state or nation, the rights and obligations of the parties as to matters 
within the jurisdiction of this state shall be determined by section 12 [61- 
212 }i.01 this: act. 

History: En. Sec. 15, Ch. 240, L. 1957. 


61-216. Uniformity of interpretation. This act shall be so interpreted 
and construed as to effectuate its general purpose to make uniform the 
law of those states which enact it. 

History: En. Sec. 16, Ch. 240, L. 1957. 


61-217. Short title. This act may be cited as the “Uniform Adoption 
Vind tae 


History: En. Sec. 17, Ch. 240, L. 1957. — pealed all acts and parts of acts in conflict 


i th ith. 
Repealing Clause erewith 


Section 18 of Ch. 240, Laws 1957 re- 
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TITLE 62—PARKS AND PUBLIC RECREATION 


Chapter 1. County parks and recreational areas, 62-102. 
3. State parks, 62-304. 


CHAPTER I—COUNTY PARKS AND RECREATIONAL AREAS 


Section 62-102. Use of land—limitation of expenditures. 


62-102. (4444.2) Use of land—limitation of expenditures. All tracts 
of land acquired under this act shall be set aside and used exclusively for 
public camping and recreational purposes, and each park so established 
shall be given an appropriate name or number. No county shall be au- 
thorized to expend to exceed five thousand dollars ($5,000.00) per annum 
out of the general fund of the county for the purpose of maintaining parks 
as herein provided. Except as otherwise provided by law, there are no 
restrictions on expenditures for the purpose of acquiring and equipping 
county parks. 


History: En. Sec. 2, Ch. 51, L. 1929; 
amd. Sec. 1, Ch. 137, L. 1935; amd. Sec. 
1, Ch. 129, L. 1943; amd. Sec. 1, Ch. 115, 
L. 1945; amd. Sec. 1, Ch. 229, L. 1959. 


Amendment 

The 1959 amendment substituted “five 
thousand dollars ($5,000.00) per annum” 
for “three thousand dollars ($3,000.00)”’; 
substituted “maintaining” for “acquiring 


sentence for a clause that read “nor may 
any county thereafter expend to exceed 
one thousand dollars ($1,000.00) per year 
out of the general fund of the county in 
maintenance of the same.” 


Repealing Clause 

Section 2 of Ch. 229, Laws 1959 repealed 
all acts and parts of acts in conflict there- 
with. 


and equipping” and substituted the last 


CHAPTER 3—STATE PARKS 
Section 62-304. Powers and duties. 


62-301. Purpose. 


References 


Cited or applied in State ex rel. Olsen 
v. Sundling, 128 M 596, 281 P 2d 499, 501. 


62-304. Powers and duties. The commission is hereby authorized and 
directed to make a study to determine the scenic, historic, archaeologic, 
scientific and recreational resources of the state, and shall have power by 
purchase, lease, agreement, or by acceptance of donations, or condemna- 
tion, to acquire for and in the name of the state, any such areas, sites or 
objects which in its opinion should be held, improved, and maintained as 
state parks, state recreational areas, state monuments, or state historical 
sites. The commission shall also have power in its discretion to receive 
and accept in the name of the state, in fee or otherwise, any such areas, 
sites, or objects conveyed, entrusted, donated, or devised to the state, and 
with like discretion to accept gifts, bequests, or contributions of money or 
other property to be expended or used for any of the purposes of this act; 
provided, that no contract shall be entered into or other obligation in- 
curred under the provisions of this act until moneys have been appro- 
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PARKS AND PUBLIC RECREATION 


priated therefor by the legislature or are otherwise made available as 
herein provided. The commission shall also have jurisdiction, custody and 
control of all state parks, recreational areas, public camping grounds, his- 
torical sites, and monuments which are now under the control and 
management of the state, including wayside camps and other public 
conveniences acquired, improved and maintained by the state highway 
commission and contiguous to the state highway system. 


History: En. Sec. 4, Ch. 48, L. 1939; 
amd. Sec. 1, Ch. 46, L. 1955. 


Amendment 

The 1955 amendment substituted the 
word “including” for the word “except” 
in the last sentence. 


Repealing Clause 

Section 2 of Ch. 46, Laws 1955 repealed 
all acts and parts of acts in conflict there- 
with. 
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In General 


Where the state, as bailee of a road 
roller given to it by the federal govern- 
ment, was in lawful possession, it is there- 
fore lawfully entitled to that possession as 
against anyone with no better right. It 
may vindicate that possession accordingly 
and to that end may maintain an action 
in claim and delivery where there was an 
unauthorized sale by a person purporting 
to act for the state to a third person. 
State ex rel. Olsen v. Sundling, 128 M 
596, 281 P 2d 499, 502. 


TITLE 63—PARTNERSHIP 


CHAPTER 2—PARTNERSHIP IN GENERAL—RELATION OF PARTNERS 
TO PERSONS DEALING WITH THE PARTNERSHIP 


63-201. 
Business of Partnership 
The sale of all the property of a part- 
nership is not the carrying on in the 
usual way of the business of a partnership 


within the meaning of this section. Ditzel 
v. Kent, 131 M 129, 308 P 2d 628, 632. 


63-202. 


Knowledge of Lack of Authority to 
Bind Partnership 

Subdivision 4 of this section has no 
application where real estate broker, in 
attempting to enforce a contract for the 


Partner agent of partnership as to partnership business. 


Sale of Partnership Property 


Where real estate broker, when dealing 
with members of a partnership, knew that 
one of the partners did not have authority 
to bind the other partners, he could not 
bring an action for breach of contract for 
payment of the commission when the only 
signer to the contract was one of the 
partners. Ditzel v. Kent, 131 M 129, 308 
P 2d 628, 632. 


Conveyance of real property of the partnership. 


payment of a commission which contract 
was signed by only one partner, knew 
that the one partner did not have au- 
thority to bind the partnership. Ditzel v. 
Kent, 131 M 129, 308 P 2d 628, 632. 


CHAPTER 3—PARTNERSHIP IN GENERAL—RELATION 
OF PARTNERS TO ONE ANOTHER 


63-301. 


References 


Cited or applied in Hansen yv. Hansen, 
130 M 175, 297 P 2d 879, 883. 


Collateral References. 


Liability for assault by partner. 30 ALR 
2d 859. 


Rules determining rights and duties of partners. 


Right of partner to account where firm 
business or transaction are illegal. 32 ALR 
2d 1345. 

Lessee interest of individual as becom- 
ing partnership asset of firm subsequently 
formed. 37 ALR 2d 1076. 


63-304. Partner accountable as a fiduciary. 


Operation and Effect 


Where a partner assumes the responsi- 
bility of management and operation of a 
partnership business, and takes over the 
accounts, books and bank accounts there- 
of, he acts as trustee for the partnership 
and his books and accounts of the part- 


nership must be full, true and exact, and 
that he cannot defeat the rights of his 
co-partner to a true settlement and a 
proper distribution of the assets by failing 
to keep full and complete accounts. Han- 
sen v. Hansen, 130 M 175, 297 P 2d 879, 
881. 


CHAPTER 4—GENERAL PARTNERSHIP—PROPERTY 
RIGHTS OF A PARTNER 


63-402. Nature of a partner’s right in specific partnership property. 


References 


Cited or applied in Hansen v. Hansen, 
130 M 175, 297 P 2d 879, 884. 


CHAPTER 5—GENERAL PARTNERSHIP—DISSOLUTION 


AND 


WINDING UP 


63-503. Causes of dissolution. 


References 
Cited or applied in McNaught v. Weyh, 
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128 M 418, 276 P 2d 491, 495; Hansen v. 
Hansen, 130 M 175, 297 P 2d 879, 883. 


63-513 


63-513. 


Partnership Accounting 

Where no balance of the partnership 
business could be arrived at without ac- 
counting, the defendant made all his rec- 
ords available and had thought there was 
a loss instead of a profit, and the plaintiff's 


PARTNERSHIP 


Liability of persons continuing the business in certain cases. 


demand was more than the final account- 
ing showed, interest on the amount due 
was figured from the date of the judg- 
ment rather than the date of the termina- 
tion of the partnership. Shidu v. Hollen- 
back,s 1392653322 5P 2des25 53208 


63-514. Rights of retiring or estate of deceased partner, etc. 


Partnership Accounting 


Where the circumstances were such 
that no balance of the partnership busi- 
ness could be arrived at without the ac- 
counting asked for by the plaintiff, inter- 
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est on the amount due from the defendant 
was figured from the date of the judgment 
rather than the date of the termination of 
the partnership. Shidu v. Hollenback, 133 
M 265,°322 ‘P 2d 325, 329. 


TITLE 64—PERSONS AND PERSONAL RIGHTS 


Chapter 2. seamen ginal and slander—protection of personal relations, 64-211 
to - A 


CHAPTER 1—PERSONS, MINORS, ADULTS 
AND THOSE OF UNSOUND MIND 


64-112. (5685) Power of persons whose incapacity has been adjudged, etc. 
References 


Cited or applied in State v. Kitchens, 
129 M 331, 286 P 2d 1079, 1081. 


CHAPTER 2—PERSONAL RIGHTS—LIBEL AND SLANDER— 
PROTECTION OF PERSONAL RELATIONS 
Section 64-211. Discrimination on grounds of race, color, or creed in places of public 
accommodation or amusement prohibited. 
64-212. Merchant, premises and merchandise defined. 
64-213. Right of merchant to request individuals to keep merchandise in 
full view—freedom from liability. 


64-203. (5690) Libel defined. 


Business Advertising 

A private corporation may maintain an 
action for libel respecting its business. 
Professional & Business Men’s Life Ins. 
Co. v. Bankers Life Co., 163 F Supp 274, 


per se. Professional & Business Men’s 
Life Ins. Co. v. Bankers Life Co., 163 F 
Supp: 274, 276, 289. 


Publication of Libel 


276, 287. 

Newspaper ad to buyers of life insur- 
ance warning them about representations 
by certain agents and requesting that they 
report proposals offered to insurance com- 
missioner for his opinion was libelous 


Complaint by private corporation for 
libel was sufficient where it charged that 
the publication was made of and concern- 
ing it. Professional & Business Men’s 
Life Ins. Co. v. Bankers Life Co., 163 F 
Supp 274, 276, 288, 289. 


64-211. Discrimination on grounds of race, color, or creed in places of 
public accommodation or amusement prohibited. No person, partnership, 
corporation, association or organization owning or managing any place of 
public accommodation or amusement shall discriminate against any person 
or group of persons solely on the ground of race, color or creed. 

History: En. Sec. 1, Ch. 240, L. 1955. 


Title of Act 

An act to guarantee the full and equal 
enjoyment of all places of public accom- 
modation and amusement, and repealing 


all acts and parts of acts in conflict here- 
with. 
Repealing Clause 


Section 2 of Ch. 240; Laws 1955 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


64-212. Merchant, premises and merchandise defined. The term “mer- 
chant” as used herein shall mean an owner or operator, and the agent, 
consignee, employee, lessee, or officer of an owner or operator, of any 
merchant’s premises. The term “premises” shall mean any establishment 
or part thereof wherein merchandise is displayed, held or offered for sale. 
The term “merchandise” shall mean any personal property, capable of 
manual delivery, displayed, held or offered for sale by a merchant. 
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History: En. Sec. 1, Ch. 11, L. 1957. full view any merchandise the individual 
; may have removed from its place of dis- 
Title of Act play and providing that the mer_hant shall 


An act relating to the right of any mer- -not be liable for civil or crimiial slander 
chant, as specifically defined, to request on account of having made such a request. 
any individual on his premises to keep in 


64-213. Right of merchant to request individuals to keep merchandise 
in full view—freedom from liability. Any merchant shall have the right to 
request any individual on his premises to place or keep in full view any 
merchandise such individual may have removed, or which the merchant 
has reason to believe he may have removed, from its place of display 
or elsewhere, whether for examination, purchase, or for any other pur- 
pose. No merchant shall be criminally or civilly liable for slander, false 
arrest, or otherwise on account of having made such a request. 

History: En. Sec. 2, Ch. 11, L. 1957. 
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TITLE 65—PLEDGES AND TRUST RECEIPTS 


CHAPTER 2—UNIFORM TRUST RECEIPTS ACT 


65-201. Definition of terms. 


Operation and Effect 


An insurance company was liable for 
the damage to an automobile in possession 
of an insured dealer who was a trustee 
under a trust receipt transaction, where 
the policy provided for the payment of all 


65-202. 


In general 


Where the financier advances funds for 
the purchase of the chattel, purchases it 
and receives title to it from the manufac- 
turer, and delivers possession to the deal- 
er, who gives his trust receipt to the finan- 
cier, it is a tripartite or true orthodox 
trust receipt transaction, and where the 
dealer has title and gives his receipt to the 
financier it is a bipartite trust receipt 
transaction. Keating v. Universal Under- 
writers Ins. Co., 133 M 89, 320 P 2d 351, 
354. 

A cardinal object of trust receipt trans- 
actions is to enable the borrower to sell 
the goods in order to pay the lender, but 


65-213. Filing and refiling. 


Operation and Effect | 

Even though none of the documents in 
a trust receipt transaction between an 
automobile dealer and a finance company 
were filed or recorded, the fact made no 


sums the dealer became obligated to pay 
because of injury to property customarily 
left in garages, but excluded property 
owned or loaned or rented to the insured. 
Keating v. Universal Underwriters Ins. 
Co., 133 M 89, 320 P 2d 351, 354. 


What are trust receipt transactions. 


the transactions never have for their ob- 
ject the vesting of ownership in the dealer. 
Keating v. Universal Underwriters Ins. 
Coal; 133. Mo80N S200 ee zdaaee te 

A trustee under a trust receipt transac- 
tion assumes the full risk of loss or de- 
struction of property left in his possession 
when the loss is due to his negligence. 
Keating v. Universal Underwriters Ins. 
Co., 133 M 89, 320 P 2d 351, 357. 

One of the purposes of the act is to 


make bipartite trust receipt transactions 
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as valid as tripartite trust transactions. 
Keating v. Universal Underwriters Ins. 
Co.,, 133..M 89,320: P2d. 351, 357: 


difference with respect to the liability of 
an insurer for injury to an automobile in 
the possession of the insured dealer. Keat- 
ing v. Universal Underwriters Ins. Co., 
133 M 89, 320 P 2d 351, 357. 


TITLE 66—PROFESSIONS AND OCCUPATIONS 


1. Architecture—regulation of practice, 66-103, 66-106, 66-107, 66-112, 66-114. 
2. Auctioneers and auction sales, 66-220 to 66-230. 
4, Barbers and barber shops, 66-403, 66-408, 66-411. 
5. Chiropractic—regulation of practice, 66-505. 
8. Cosmetology (beauty shops) regulation, 66-801, 66-802, 66-815, 66-817. 
10. Medicine—regulation of practice, 66-1003. 
13. Optometry—regulation, 66-1301, 66-1302, 66-1305, 66-1307, 66-1311, 66- 
1316, 66-1317. 
15. Pharmacy—regulation of sale of drugs and medicines, 66-1507, 66-1508. 
18. Public accountants—regulation, 66-1806. 
19. Real estate brokers—regulation—real estate commissioner, 66-1903, 66- 
1910, 66-1916, 66-1917. 
20. Stock-brokers and investment companies (blue sky law), 66-2002, 66-2003, 
66-2007, 66-2018, 66-2023, 66-2024. | 
22. Veterinary medicine—regulation of practice, 66-2201 to 66-2204, 66-2207 
to 66-2212. 
23. Engineers and land surveyors, 66-2324 to 66-2347. 
24. Plumbers, 66-2403, 66-2412 to 66-2426. 


Chapter 


CHAPTER 1—ARCHITECTURE—REGULATION OF PRACTICE 


Section 66-103. Definitions—examinations for certificates to practice—subjects em- 
braced in—granting of certificates—registration without examina- 
tion under certain circumstances. 

66-106. Penalty for illegal practice or misuse of title. 

66-107. Registration limited to individuals—employees of architects entitled 
to practice under supervision—exceptions—exemptions. 

66-112. Revocation of license. 

66-114. Scale of compensation for architects on public buildings. 


66-103. (3231) Definitions—examinations for certificates to practice— 
subjects embraced in—granting of certificates—registration without exami- 
nation under certain circumstances. (a) Except as otherwise provided in 
this act, no person shall practice architecture in the state of Montana or 
use the title “architect” or “registered architect,’ or any words, letters, 
figures, or other device indicating or intending to imply that he or she is 
an architect, without having qualified as required by this act. 


(b) The practice of architecture within the meaning and intent of 
this act consists of rendering or‘offering to render services by consulta- 
tions, preliminary studies, drawings, specifications, or any other service 
in connection with the design of a building or addition or alteration there- 
to, whether one or all of these services are performed either in person or 
as the directing head of an organization. 


(c) An architect within the meaning of this act is an individual tech- 
nically and legally qualified to practice architecture and who is authorized 
under this act to practice architecture. 

(d) A building, for the purposes of this act, is a structure consisting 
of foundation, floors, walls, columns, girders, and roof, or a combination 
of any number of these parts, including related mechanical and electrical 
equipment, with or without.other parts or appurtenances. 

(e) Every person hereafter wishing to practice architecture in this 
state shall apply to said board for a certificate so to do. Every person so 
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ARCHITECTURE 66-106 


applying shall submit to an examination in the following branches, to- 
wit: Arithmetic and elementary mathematics, knowledge of building ma- 
terials and construction, structural, mechanical and electrical engineering 
phases of construction, architectural drawing, technical education and 
experience, and such other branches as the board may deem advisable. 
Said board shall cause such examination to be both scientific and practical, 
but of sufficient severity to test the candidate’s fitness to practice archi- 
tecture in this state. After examination said board shall, if the candidate 
has been found qualified, grant a certificate to such candidate to practice 
architecture within the state of Montana, which said certificate can only 
be granted on the consent of not less than two members of the board, 
and attested by the secretary, and have the seal of said board attached 
thereto; provided, that the president of the board may, in the time of in- 
tervening between the sessions of the board, grant a certificate to any per- 
son desiring to practice architecture within the. state of Montana, after 
satisfying himself of the qualifications of the applicant, which said certifi- 
cate shall be good until the next regular meeting of the board; provided, 
however, the board may make arrangements with similar boards in the sev- 
eral states insofar as practicable, whereby due credit for state and territorial 
licenses will be allowed in the state of Montana to such licensees of said 
boards as desire to secure license to practice architecture in this state, and 
whereby licensees of the board of architectural examiners in this state will 
secure due credit for license issued by said board whenever such licensees 
desire to secure license to practice in any other state or territory; but no 
arrangement shall be made under the provisions of this section which will 
be liable to lower the standard of practice of architecture in the state of 
Montana. The board may, if deemed necessary, require an examination of 
applicants for license from other states after careful consideration of 
credentials from such states. The board shall by regulation establish 
methods and procedures for investigation of applicants for license by reci- 
procity. 

(f) Any properly qualified person shall be granted registration without 
examination who submits an affidavit establishing to the satisfaction of 
the board of architectural examiners that he or she was a resident of the 
state of Montana for one (1) year immediately preceding the passage and 
approval of this act, that he or she was regularly engaged in the. practice 
of architecture in the state of Montana for five (5) years immediately 
preceding July l, 1957; provided that registration shall not be granted 
under this subsection unless the application therefor is filed with the board 
of architectural examiners within one (1) year after passage and approval 
of this act. 


History: En. Sec. 3, Ch. 158, L. 1917; Amendment 
re-en. Sec. 3231, R. C. M. 1921; amd. Sec. The 1957 amendment completely re- 
1, Ch. 149, L. 1957. wrote this section. For section prior to 


amendment see parent volume. 


66-106. (3234) Penalty for illegal practice or misuse of title. Any 
person who shall use the title “architect” or “registered architect” or any 
other words, letters, figures, or other device indicating or intending to 
imply that the person using the same is an architect, or who shall engage 
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in the practice of architecture within the meaning of this act, or shall 
accept compensation for rendering architectural service, without first 
having complied with the provisions of this act, shall be deemed guilty of 
a misdemeanor, and upon conviction shall be punished by a fine of not 
less than two hundred dollars ($200.00). nor more than five hundred dollars 
($500.00), or by imprisonment in the county jail for not less than thirty 
(30) days nor more than six (6) months, or by both such fine and im- 
prisonment. Any person convicted a second time for any violation of 
this act shall be punished by both such fine and imprisonment. The 
district court shall have jurisdiction of all prosecutions brought hereunder. 


History: En. Sec. 6, Ch. 158, L. 1917; 
re-en. Sec. 3234, R. C. M. 1921; amd. Sec. 
4, Ch. 149, L. 1957. 


Amendment 


The 1957 amendment completely re- 
wrote this section. For section prior to 
amendment see parent volume. 


Separability Clause 


“If any section, subdivision, sentence, or 

word of this act shall be determined by a 
court of competent jurisdiction to be un- 
constitutional or inoperative, it shall not 
affect the remaining portions of this act.” 


Repealing Clause 


Section 6 of Ch. 149, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


Section 5 of Ch. 149, Laws 1957 read 


66-107. (3235) Registration limited to individuals — employees of 
architects entitled to practice under supervision—exceptions—exemptions. 
(a) No firm, company, partnership, association, corporation or other 
similar organization shall be registered as an architect. Only individuals 
shall be registered as architects but a number of architects constituting 
a firm may use the collective title “architects” or “registered architects.” 


(b) Nothing contained in this act shall prevent draftsmen, students, 
clerks of work, superintendents, and other employees of those lawfully 
practicing as architects under the provisions of this act from acting under 
the instruction, control, or supervision of their employers, or to prevent 
the employment of superintendents of the construction, enlargement, or 
structural alteration of buildings or any appurtenance thereto. Nor shall 
anything contained in this act be construed to apply to alterations to 
any building which do not involve changes affecting the structural safety 
thereof or the public health; nor to prevent the preparation of details 
and shop drawings by persons, other than architects, for use in connec- 
tion with the execution of their work; nor to prevent the preparation of 
drawings or details for fixtures, cabinet work, furniture, or other interior 
appliances or equipment, or for any work necessary to provide for their 
installation unless the same involves public health or safety. None of the 
acts enumerated in this paragraph shall be interpreted or construed as 
the practice of architecture. 


(c) Nothing in this act shall be construed to affect or prevent the 
following, provided that no words, letters, figures, or other device shall 
be used in such manner as to tend to convey the impression that the per- 
son rendering such service is an architect duly registered under this act: 


1. Consultants, officers, and employees of the United States while 
engaged solely in the practice of architecture for said government. 


52 


ARCHITECTURE 66-112 


2. Professional engineers from performing architectural services which 
are purely incidental to their engineering practice. 


3. Any person from planning, designing, altering, constructing, re- 
pairing, or supervising construction of residential or farm buildings. 

4. The planning, designs, alteration, consultation, repair or super- 
vision of a building by its owner. 

ae eS Sor Lis argue th ea Amendment 
re-en. Sec. 3235, R. C. M. 1; amd. Sec. 2 
2, Ch. 149, L. 1957. es Rech eet isiiraut ae 
amendment see parent volume. 

66-112. (3240) Revocation of license. The board of architectural ex- 
aminers may revoke any certificate in the manner hereinafter provided 
if proof satisfactory to the board be presented in the following cases: 
(a) In case it is shown that the certificate was obtained through fraud 
or misrepresentation; (b) In case the holder of the certificate has been 
found guilty by said board or by a court of justice of any fraud or deceit 
in his professional practice or has been convicted of a felony by a court 
of justice; (c) In case the holder of the certificate has been found guilty 
by said board of gross incompetency or of recklessness in the planning 
or construction of buildings. 


The proceedings for revocation of a certificate shall be commenced 
by filing written charges against the accused with the board of architectural 
examiners either by the board itself or by any complainant. A copy of the 
charges together with a notice of the time and place of hearing shall be 
served on the accused at least thirty calendar days in advance of such 
hearing. Where personal service cannot be made within the state of 
Montana, service may be made by publication in accordance with such 
rules as the board may adopt, following generally and in principle the 
provisions of sections 93-3013, 93-3014, and 93-3015 of the Revised Codes 
of Montana of 1947. At the hearing, the accused shall have the right to 
be represented by counsel, introduce evidence, and examine and cross- 
examine witnesses. The secretary of the board is hereby empowered to 
administer oaths. The board shall make a written report of its findings 
and conclusions, which report, with a transcript of the entire record of 
the proceedings, shall be filed in the office of the secretary of state, and, 
if the board’s findings and conclusions shall be adverse to the accused, 
his or her certificate shall stand revoked and annulled at the expiration 
of thirty days from the filing of such report, unless within said period of 
thirty days a writ of review shall be issued as hereinafter provided, in 
which event said certificate shall not stand suspended until the final 
determination of the courts upon such writ of review. 

Any party aggrieved by the decision of the said board may seek a 
review thereof in the district court of the first judicial district of the 
state of Montana in the manner set forth in sections 93-9001 to 93-9011, 
inclusive, Revised Codes of Montana of 1947, and said court shall affirm, 
reverse, or modify the findings of said board in accordance with law. 

The said board shall have power to require the attendance of persons 
and the production of books and papers and to require such persons to 
testify in any and all matters within its jurisdiction. The chairman and 
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the secretary of the board shall have power to issue subpoenas, and upon 
the failure of any person to attend as a witness when duly subpoenaed or 
to produce the documents when duly directed by said board, the board 
shall have power to refer the said matter to the district court of the first 
judicial district of the state of Montana, which may order the attendance 
of such witness or the production of such books and papers or require 
the said witness to testify, as the case may be; and upon the failure of 
the witness to attend, to testify, or to produce such books or papers, 
as the case may be, such witness may be punished for contempt of court 
as for failure to ébey a SUDPOGe issued or to testify in a case pending 
before said court. 


History: En. Sec. 12, Ch. 158, L. 1917; Amendment 


re-en. Sec. 3240, R. C. M. 1921; amd. Sec. The 1957 amendment completely re- 
3, Ch. 149, L. 1957. wrote this section. For section prior to 
amendment see parent volume. 


66-114. Scale of compensation for architects on public buildings. 
No payment for professional services of any architect or architects, re- 
lating to the planning or construction of public buildings of the state of 
Montana, or any agency thereof, or of any county, city, or school district 
in the state, shall hereafter be made at any greater rate of compensation 
for such professional services than hereinafter set forth; and no contract 
for professional services of any architect or architects, relating to the 
planning or construction of any such public buildings, works or improve- 
ments, shall hereafter be entered into by any pont department or 
agency of the state of Montana, or of any county, city or school district 
in the state which shall provide for payment of any greater rate of com- 
pensation for such professional services than the following percentages 
of actual cost of construction of such buildings, works or improvements, 
to wit: 


“A” Rate—Specialized Types: Structures of individual design and 
detail requiring special skill and prolonged study such as banks, clinics, 
club buildings, hospitals, libraries, memorials, monuments, museums, and 
residences: 


hee Construction Cost 
8.00% of first $ 50,000 

Plus 7.79% of next $ 50,000 

Plus 7.90% of next $100,000 

Plus 7.00% of next $300,000 

Plus 6.00% of next $500,000 

Plus 5.00% of all additional 


“B” Rate—Conventional Types: Structures of conventional character 
such as apartments, administrative buildings, bus and railway depots, 
churches, dormitories, fire stations, nurses’ homes, office buildings, restau- 
rants, schools, shopping centers, stores and shops and theatres: 
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Fee Construction Cost 
7.00% of first $ 50,000 

Plus 7.29% of next $ 50,000 

Plus 7.00% of next $100,000 

Plus 6.50% of next $300,000 

Plus 5.50% of next $500,000 

Plus 4.50% of all additional 


“C” Rate—Utilitarian Types: Structures of simplest utilitarian char- 
acter such as airport hangars, armories, field houses, garages, shop 
maintenance buildings, multiple housing projects, stadiums, warehouses: 


Fee Construction Cost 
6.50% of first $ 50,000 

Plus 6.25% ot next $ 50,000 

Plus 6.00% of next $100,000 

Plus 5.90% of next $300,000 

Plus 4.50% of next $500,000 

Plus 3.50% of all additional 


All architectural plans and specifications for such public buildings of 
the state of Montana, or any agency thereof, or of any county, city, or 
school district of the state, shall bear the seal and signature of the archi- 
tect responsible therefor. 


History: En. Sec. 2, Ch. 190, L. 1953; 
amd. Sec. 1, Ch. 68, L. 1957. 


Amendment 


The 1957 amendment substituted the 


“If any section, subdivision, sentence, or 
word of this act shall be determined by 
a court of competent jurisdiction to be 
unconstitutional or inoperative, it shall not 
affect the remaining portions of this act.” 


three separate rate schedules for one (text 


of which see parent volume). 


Separability Clause 
Section 2 of Ch. 68, Laws 1957 read 


Repealing Clause 


Section 3 of Ch. 68, Laws 1957 repealed 
all ae and parts of acts in conflict there- 
with. 


CHAPTER 2—AUCTIONEERS AND AUCTION SALES 


Section 66-220. 


Short title. 


66-221. Definitions. 

66-222. Unlawful to sell at public auction without first securing license. 
66-223. Application for license—contents. 

66-224. Bond—filing—liability on. 

66-225. License fee—disposition. 

66-226. Issuance of license—terms—record—form. 

66-227. Inventory of merchandise sold and prices received—filing. 
66-228. Unlawful acts—penalty. 

66-229. Exemptions from act. 

66-230. Powers of cities and towns not affected. 


66-220. Short title. This act shall be known as the “Public Auction 


9 


Law: 


History: En. Sec. 1, Ch. 111, L. 1955. 


Title of Act 


An act defining public auction sales and 


of license fees to be paid, to provide for 
the collection thereof and to require bond 
and the filing of inventories of goods 
sold, and to provide for exemptions from 


to regulate and license sale by auction of 
new merchandise, and to fix the amount 


5D 


this act, to grant full power to towns and 
cities to pass auction sale laws and to 
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provide penalties for the violation or non- and to provide a saving clause; and pro- 
compliance of any of terms of this act, viding an effective date. 


66-221. Definitions. The words “public auction sales’ when used in 
this act, shall mean the offering for sale or selling of new goods, wares or 
merchandise to the highest bidder or offering for sale or selling of new 
goods, wares or merchandise at a high price and then offering the same 
at successive lower prices until a buyer is secured, in the manner defined 
and set out in sections 66-213 and 66-214. 

The words “new goods, wares and merchandise” when used in this 
act, shall mean and include all goods, wares and merchandise not previous- 
ly sold at retail. 

History: En. Sec. 2, Ch. 111, L. 1955. 


66-222. Unlawful to sell at public auction without first securing license. 
It shall be unlawful for any person, firm, association or corporation to sell, 
dispose of, or offer for sale at public auction in the state of Montana any 
new goods, wares or merchandise, unless such person, firm, association or 
corporation, and the owners of such new goods, wares or merchandise to 
be offered for sale or sold if such are not owned by the vendors, shall have 
first secured a license as herein provided and shall have complied with the 
other requirements of this act herein set forth. 

History: En. Sec. 3, Ch. 111, L. 1955. 


66-223. Application for license—contents. Any person, firm, associa- 
tion or corporation desiring to offer any new goods, wares or merchandise 
for sale at public auction shall file application for a license for that purpose 
with the treasurer of the county in this state in which the said auction is 
proposed to be held. The application shall be filed not less than ten (10) 
full days prior to the date the said auction is to be held. The application 
shall state the following facts: , 


(a) The name, residence and postoffice address of the person, firm, 
association or corporation making the application, and if a firm, associa- 
tion or corporation, the name and address of the members of the firm or 
officers of the association or corporation, as the case may be. 


(b) If the applicant is a corporation then there shall be stated on the 
application form the date of incorporation, the state of incorporation and 
if for a corporation formed in a state other than the state of Montana the 
date on which such corporation qualified to do business as a foreign cor- 
poration in the state of Montana. 


(c) The name, residence and postoffice address of the auctioneer who 
will conduct such auction sale. 


(d) A detailed inventory and description of all such new goods, wares 
or merchandise to be offered for sale at such auction which inventory shall 
set forth the cost to the applicant of the several items contained in such 
inventory. 

(e) Attached to the application shall be copies of notices, which ten 
(10) days before the said application has been filed, shall have been 
mailed registered mail by the proposed seller to the state board of equali- 
zation of the state of Montana or such other department as may be charged 
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with the duty of collecting gross income taxes, corporation licenses, or 
such other taxes of a comparable nature, and to the assessor of the county 
in which said auction is to be held. The said notices must state the precise 
time and place where the said auction is to be held, the approximate value 
of the new goods, wares or merchandise to be otfered for sale or sold and 
such other information as the said state board of equalization or the said 
county assessor may request. 


(f) The number of days on which said auction will be held. 
(g) The said application shall be verified. 
History: En. Sec. 4, Ch. 111, L. 1955. 


66-224. Bond—filing—liability on. At the time of filing said application, 
and as a part thereof, the applicant shall file and deposit with the said 
county treasurer a bond, with sureties to be approved by the said county 
treasurer, in the penal sum of two (2) times the value of the merchandise 
proposed to be offered for sale at public auction as shown by the inven- 
tory filed, running to the state of Montana, and for the use and benefit of 
any purchaser of any such new goods, wares or merchandise at the said 
auction who might have a cause of action of any nature arising from or 
out of a sale or sales at such auction or against the applicant or against 
the auctioneer; the said bond shall be further conditioned on the payment 
by the applicant of all taxes that may be payable by or due from, the ap- 
plicant to the state of Montana or any department thereof or any subdivi- 
sion of the state of Montana, municipal or otherwise, the payment of any 
fines that may be assessed by any court against the applicant or against 
the auctioneer for violation of the provisions of this act, and the satisfac- 
tion of all causes of action commenced within one (1) year from the date 
that such sale is made at any such auction and arising therefrom, pro- 
vided, however, that the aggregate liability of the surety for all said taxes, 
fines, and causes of action shall in no event exceed the sum of such bond 
but there shall be no limitation of liability against the owners of the new 
goods, wares and merchandise or the auctioneer or the applicant for the 
license. 

In such bond the applicant and surety shall appoint the treasurer of 
said county in which said bond is filed the agent of the applicant and the 
surety for the service of process. At the time that said bond is filed and de- 
posited with the county treasurer, as herein provided, the auctioneer shall 
appoint the said county treasurer the agent of the auctioneer for the serv- 
ice of process. In the event of such service of process, the agent on whom 
such service is made shall, within five (5) days after the service, mail 
by ordinary mail a true copy of the process served upon him to each party 
for whom he has been served, addressed to the last known address of 
such party. Failure to so mail said copy shall not, however, affect the 
court’s jurisdiction. 

The state of Montana or any department or subdivision, municipal or 
otherwise, thereof, or any person having a cause of action arising out of 
any sale of such new goods, wares or merchandise may join the applicant 
and the surety on such bond and the auctioneer in the same action, or 
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may in such action sue either such applicant or the surety or the auc- 
tioneer alone. 
History: En. Sec. 5, Ch. 111, L. 1955. 


66-225. License fee—disposition. The applicant desiring to file an ap- 
plication with the treasurer for a license to conduct a public auction shall 
pay to the treasurer of such county in which the said application is made, 
a license fee of fifty dollars ($50.00) first day and twenty-five dollars 
($25.00) per day for each succeeding day that he proposes to conduct a 
public auction. And such applicant shall thereupon file the treasurer’s 
receipt for such payment with the treasurer of the said county with whom 
the said application is filed. All moneys paid in accordance herewith shall 
be deposited by the county treasurer to the credit of the general fund of 
the county to which it is paid. 

History: En. Sec. 6, Ch. 111, L. 1955. 


66-226. Issuance of license—terms—record—form. Upon the filing of 
such application and after the applicant has established that he has fully 
complied with all the provisions of this act, the treasurer of said cotinty, 
shall issue to the applicant a license authorizing the said applicant to con- 
duct a public auction as proposed in said application; such license shall 
not be transferable and shall be valid only in the county where issued 
and shall not be valid in any town or city which has enacted an ordinance 
licensing public auction sales unless a license is also obtained from such 
city or town. No license shall be good for more than one (1) person, un- 
less such persons shall be co-partners, nor for more than one (1) place in 
said county. 

The treasurer of said county shall keep a record of such licenses in a 
book provided for that purpose, which shall at all times be open to public 
inspection. 

No particular form of license shall be required to be issued by said 
treasurer. However, any license issued shall state the name of the per- 
son, firm, association or corporation which 1s licensed, the precise place at 
which such auction sale is to be held and the number of days for which 
the license is issued. 

History: En. Sec. 7, Ch. 111, L. 1955. 


66-227. Inventory of merchandise sold and prices received—filing. 
Within ten (10) days after the last day of said auction sale, the applicant 
shall file in duplicate with the county treasurer of the county wherein 
said auction sale was held, an inventory of all merchandise sold at such 
auction and the price received therefor, which inventory shall be verified 
by the person who filed the application for the license with the said treas- 
urer. The county treasurer shall immediately after receiving such report 
and inventory forward a copy thereof to the state board of equalization. 

History: En. Sec. 8, Ch. 111, L. 1955. 


66-228. Unlawful acts—penalty. Every person, firm, association or 
corporation, either as principal or agent, who shall in any manner engage 
in, or conduct a public auction sale, without having first obtained a li- 
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cense as hereinbefore provided, or who shall knowingly advertise, repre- 
sent or hold forth any sale of goods, wares or merchandise to be con- 
ducted contrary to the provisions of this act shall be deemed guilty of a 
misdemeanor and shall, upon conviction thereof, be fined in any sum not 
less than two hundred dollars ($200) and not more than one thousand dol- 
lars ($1,000.00), to which may be added imprisonment of not less than 
thirty (30) days and not more than one hundred and eighty (180) days. 
History: En. Sec. 9, Ch. 111, L. 1955. 


66-229. Exemptions from act. The provisions of this act shall not 
extend to the sale at public auction of livestock, farm machinery or farm 
produce or other items commonly sold at farm sales, or to auction sales by 
individuals of new merchandise, who maintain an established retail sales 
place of business and inventory of goods in the county in which the sale 
is to be held, and to auction sales under the direction of any court or court 
officers as may be required by law nor shall it apply to sales made to 
dealers by commercial travelers or selling agents in the usual course of 
business, nor to a bona fide sale of goods, wares and merchandise by 
sample for future delivery, or by sales made by sheriffs, constables or other 
public officers selling goods, wares and merchandise according to law, nor 
to bona fide assignees or receivers appointed in this state selling goods, 
wares and erates for the benefit of creditors. 

History: En. Sec. 10, Ch. 111, L. 1955; 
amd. Sec. 1, Ch. 225, L. 1959. 


Amendment 


sessed personal property tax or is replace- 
ment stock of merchandise inventory 
which was assessed personal property tax 


The 1959 He rsent substituted the 
words “who maintain an established retail 
sales place of business and inventory of 
goods in the county in which the sale is to 


in the county in which sale is to be had.” 


Repealing Clause 


Section 2 of Ch. 225, Laws 1959 re- 
pealed all acts and parts of acts in con- 


be held” for the words “which was as- _ flict therewith. 


66-230. Powers of cities and towns not affected. The towns and cities 
of the state of Montana are hereby given full power and authority to tax, 
license and regulate persons, firms, associations or corporations engaging 
in or desiring to engage in public auctions, and may require a license and 
charge a fee therefor; but such license fee shall not exceed the amount pro- 
vided in this act for a county license but shall be in addition thereto and 
such towns and cities may provide for penalties for violations of said 
ordinance. A city or town license shall not be in lieu of a county license. 

History: En. Sec. 11, Ch. 111, L. 1955. 


Separability Clause 


Section 12 of Ch. 111, Laws 1955 read 
“If any section, subsection, paragraph, 
sentence, clause or phrase of this act is 
for any reason held to be unconstitu- 
tional or invalid, such [un]constitution- 
ality or invalidity shall not affect the con- 


stitutionality or validity of the remaining 
portion or portions of this act.” 


Effective Date 


Section 13 of Ch. 111, Laws 1955 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 2, 1955. 


CHAPTER 4—BARBERS AND BARBER SHOPS 


Licensing and registration of barbers, barber shops, barber schools 
and barber colleges, prohibiting barber schools and colleges from 
charging patrons for services. 

Compensation, funds and reports. 

Fees to be paid by apprentices, students, barbers and barber shops. 
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66-411. 
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66-403. (3228.21) Licensing and registration of barbers, barber shops, 
barber schools and barber colleges, prohibiting barber schools and col- 
leges from charging patrons for services. A. A person is qualified to 
receive a certificate of registration to practice barbering: 


(1) to (3). * * * [Subsections (1) to (3), same as parent volume.] 


Every apprentice must file with the board of barber examiners a state- 
ment in writing showing the name and place of business of his or her 
instructor, or school, the date of commencement of the apprenticeship, and 
the full name and age of said apprentice, and shall pay to the board of 
barber examiners a fee of four dollars ($4.00), whereupon the board of 
barber examiners shall issue the said apprentice a card. 


B. and C. * * * [Subdivisions B and C, same as parent volume. ] 


D. A barber shop, school or college must be conducted at a fixed 
place of establishment; no person or corporation shall open or maintain 
a barber shop, school or college, or hold himself or itself out as engaging 
in or conducting a barber shop, school or college, unless first licensed 
so to do by the board of barber examiners. Every barber school, or 
college, operating within the state of Montana must be in charge of a 
person who has had ten (10) years’ continuous experience as a barber, 
providing that the owner of such school, or college shall first secure from 
the board of barber examiners a permit to operate on payment of an 
annual license fee of fifty dollars ($50.00), and shall keep said permit 
prominently displayed, and shall, before commencing business file with 
the secretary of state a bond to the state of Montana, which bond shall 
be approved by the attorney general, in the sum of two thousand dollars 
($2,000.00) conditioned upon the faithful compliance of said barber 
school, or college, with all the provisions of this chapter; and to pay all 
judgments that may be obtained against said schools, or colleges, or the 
owners thereof on account of fraud, misrepresentation or deceit prac- 
' ticed by them, or by their agents; provided, further, that barber schools, 
or barber colleges shall not charge patrons for barbering services ren- 
dered; provided, further, that all barber schools, or colleges shall keep 
prominently displayed a substantial sign as a barber school, or barber 
college. Provided, further, that all barber schools, or colleges, upon re- 
ceiving students shall immediately apply to the board of barber examiners 
for student permits upon blank forms provided by the board of barber 
examiners for such purposes. 


An application for a barber shop, school or college license shall be in 
writing and verified on a form provided by the board of barber examiners. 
Upon receipt of an application for a license hereunder, and upon payment 
of the initial inspection fee, said board of barber examiners shall cause 
an investigation and inspection to be made as to the character of the 
applicant, and upon proper notice and after proper hearing shall report 
its findings to the secretary of the board of barber examiners, who shall 
grant a license, if the board of barber examiners finds that the applicant 
is of good character, and that the proposed barber shop, school or col- 
lege is equipped and will be conducted as required by this act. Every 
application must be granted or refused within thirty (30) days from the 
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date of filing of such application or within fifteen (15) days after the 
close of the hearing upon the application in case a hearing is held. 


E. to I. * * * [Subdivisions E to I, same as parent volume.] 


Bene va he) i Ch. 127, L. 1929; Amendment 
amd. Sec. 1, Ch. 18, L. 1931; amd. Sec. 3, The 1957 amendment in the last para- 
Ch. 183, L. 1937; amd. Sec. 1, Ch. 150, L. graph of subd. A raised the apprentice 


1939; amd, Sec. 1, Ch. 237, L. 1957. license fee from $3 to $4 and in the first 
paragraph of subd. D inserted the first 
provided further clause. 


66-408. (3228.26) Compensation, funds and reports. Each member 
of the board shall receive a compensation of fifteen dollars ($15.00) per day 
while attending board meetings together with legitimate and necessary 
expenses incurred in attending the meeting of said board. 

The board of barber examiners shall be self-sustaining financially and 
no funds of the state shall be paid for the operation and maintenance of 
said board. The disbursements of said board shall be paid upon the 
warrant of the president and secretary. 

The board shall make an annual report of its proceedings and moneys 
expended by it to the governor of the state for the year ending on the 3lst 
day of December preceding the making of said report. 

History: En. Sec. 8, Ch. 127, L. 1929; Amendment 


amd. Sec. 2, Ch. 237, L. 1957. The 1957 amendment raised the com- 
pensation each member shall receive per 
day from $10 to $15. 


66-411. (3228.29) Fees to be paid by apprentices, students, barbers and 
barber shops. A. The fee to be paid by an applicant for an examination 
to determine his or her fitness to receive a certificate of registration to . 
practice barbering as defined in this act, shall be fifteen ($15.00) dollars, 
and for the issuance of said certificate an additional four ($4.00) dollars. 
The fee to be paid by an apprentice or student for a certificate of registra- 
tion shall be the sum of four ($4.00) dollars. 


B. Each person registered as a barber, or barber apprentice, shall on 
or before the first day of July of each year pay a license fee of four ($4.00) 
dollars for the renewal of his or her certificate of registration, and if any 
barber, or barber apprentice, shall fail to have such certificate renewed on 
or before the first day of August of each year such barber, or barber ap- 
prentice, shall upon the renewal of said certificate of registration pay a 
penalty, or a restoration fee, of five ($5.00) dollars, in addition to the regu- 
lar fee of four ($4.00) dollars provided for herein, and if a certificate of 
registration is not renewed within one year after date of expiration there- 
of, such barber, or barber apprentice, shall not be entitled to have such 
certificate of registration renewed, or a new certificate of registration 
issued, without first applying for and taking the examination and paying 
the fees provided for by this section. Provided, further, however, that 
physically handicapped men and women, trained for the barber profession 
by the state bureau of civilian rehabilitation and certified by that depart- 
ment as having successfully completed a six (6) months’ course in a rep- 
utable barber college will not be required to pay any fees, but will for a 
period of one (1) year immediately following their training be exempted 
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from all except the sanitary provisions of the barber act, or any of its 
amendments, and provided, further, that no other or additional license, or 
fee, shall be imposed upon barbers, or barber apprentices, by any munici- 
pality or other subdivision of the state of Montana. 

C. In addition to the fees and charges now provided by existing law, 
all barber shops heretofore established, and which have been under the 
inspection of the board of barber examiners, shall pay an annual license 
fee of three ($3.00) dollars. Barber shops hereafter established shall pay 
an initial inspection license fee of fifteen ($15.00) dollars for the first year 
or portion thereof, and shall pay an annual license fee of three ($3.00) 
dollars for each calendar year thereafter. 

D. All barber shops, schools or college licenses shall expire on the 
31st day of May of each year, following the issuance of said license, and 
every owner or manager of a barber shop, school or college which con- 
tinues in active operation shall annually, on or before May 31st renew his 
barber shop, school or college license and pay the required fee. 

Every barber shop, school or college license which has not been re- 
newed during the month of May in any year shall expire on the 31st day of 
May in that year, and for the restoration of an expired barber shop license 
the fee shall be ten ($10.00) dollars, and for an expired barber school or 
college license, the fee shall be fifty-five ($55.00) dollars. 

History: En. Sec. 11, Ch. 127, L. 1929; from $3 to $4 in subds. A and B and from 


amd. Sec. 4, Ch. 18, L. 1931; amd. Sec. 4, $1 to $3 in subd. C. 
Ch. 183, L. 1937; amd. Sec. 6, Ch. 150, L. 


1939; amd. Sec. 3, Ch. 237, L. 1957. Repealing Clause 
Section 4 of Ch. 237, Laws 1957 re- 
Amendment pealed all acts and parts of acts in conflict 


The 1957 amendment raised the fees therewith. 


CHAPTER 5—CHIROPRACTIC—REGULATION OF PRACTICE 
Section 66-505. Applications to practice—fees for license. 


66-505. (3142) Applications to practice—fees for license. Any person 
wishing to practice chiropractic in this state shall after March 5, 1951 make 
application to said board of chiropractic examiners through the secretary- 
treasurer thereof, and upon such form and in such manner as may be pre- 
scribed and directed by the board, at least fifteen (15) days prior to any 
meeting of said board. Each applicant shall be a graduate of a college 
of chiropractic approved by said board of chiropractic examiners in which 
he shall have attended a course of study of four (4) school years of not 
less than nine (9) months each, and after March 15, 1959, shall present 
evidence showing completion of two (2) full academic years of college or 
university work from an institution acceptable to the Montana state board 
of education; provided however, that those who are now duly licensed to 
practice chiropractic under the laws of the state of Montana shall not be 
affected by this provision. Application shall be made in writing and shall 
be sworn to by some officer authorized to administer oaths, and shall re- 
cite the history of applicant’s educational qualifications, and how long he 
has studied chiropractic, of what school or college he is a graduate, and 
the length of time he has been engaged in practice, accompanying the 
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same with proofs thereof, in the shape of diplomas, certificates, etc., and 
shall accompany said application with satisfactory evidence of good charac- 
ter and reputation. 

There shall be paid to the secretary-treasurer of the state board of 
chiropractic examiners, by each applicant for a license, a fee of twenty-five 
dollars ($25.00), ten dollars ($10.00) of which shall accompany applica- 
tion and the remainder, fifteen dollars ($15.00) shall be paid upon issuance 


of license. 
application. 


History: En. initiative measure, Nov. 
1918; effective under governor’s proclama- 
tion, Dec. 28, 1918; amd. Sec. 1, Ch. 224, 
L. 1919; re-en. Sec. 3142, R. C. M. 1921; 
amd. Sec. 1, Ch. 129, L. 1933; amd. Sec. 
1eCh, 123, L.)1951<"amd: ‘Sec:.1- Ch. 178: 
L. 1955. 


Compiler’s Note 


The date in the first sentence appeared 
as “March 15, 1951,” before the 1955 
amendment. 


Amendment 
The 1955 amendment inserted the word 


Like fees shall be paid for any subsequent examination and 


“after” and deleted the word “shall” 
which appeared after “March 5, 1951” in 
the first sentence; substituted in the sec- 
ond sentence the words “college of chiro- 
practic approved by said board of 
chiropractic examiners * * * shall not be 
affected by this provision” for ‘‘chartered 
school of chiropractic, in which he actual- 
ly attended a course of study of at least 
four (4) school years of nine (9) months 
each, preceded by a four (4) years’ high 
school course”; inserted the word “made” 
after the words “application shall be” and 
the word “and” before “how long” and 
“the length” in the third sentence. 


“shall” between the words “state” and 


CHAPTER 8—-COSMETOLOGY (BEAUTY SHOPS) REGULATION 

Section 66-801. License required to practice or teach cosmetology or operate a 

beauty shop, cosmetological establishment or school, and provisions 
for registration of schools of cosmetology. 


66-802. Definitions. 
66-815. Fees. 
66-817. Prohibited acts—penalties—injunctive relief. 


66-801. (3228.1) License required to practice or teach cosmetology or 
operate a beauty shop, cometological establishment or school, and provi- 
sions for registration of schools of cosmetology. No person shall practice 
or teach cosmetology without a license and no place shall be used or 
maintained for the teaching of cosmetology for compensation, except under 
a certificate of registration, and no person shall operate, manage or con- 
duct a beauty shop or school and teach the art therein, or practice therein, 
without a manager-operator license. Any person, firm, copartnership or 
corporation desiring to operate a cosmetological establishment shall make 
an application to the board for a certificate of registration and license. 
The application shall be accompanied by the annual registration fee. 

History: En. Sec. 1, Ch. 104, L. 1929; Amendment 
amd. Sec. 1, Ch. 222, L. 1939; amd. Sec. The 1955 amendment completely re- 
1, Ch. 80, L. 1941; amd. Sec. 1, Ch. 211, wrote this section. For section prior to 
L. 1945; amd. Sec. 1, Ch. 20, L. 1955. amendment see parent volume. 

66-802. (3228.2) Definitions. The practice and teaching of cosmetol- 
ogy is defined to be and includes any or all work generally and usually 
included in the term “hairdressing” and “beauty culture” and performed in 
so-called hairdressing and beauty shops, or by itinerant cosmetologists, 
which work is done for the embellishment, cleanliness and beautification 
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of the hair, scalp, face, arms or hands. Provided, however, that itinerant 
cosmetologists shall not be construed to include itinerant cosmetologists 
who perform their services without compensation for demonstration pur- 
poses, in any regularly established store or place of business, holding a 
license from the state of Montana as such store or place of business. 

A cosmetological establishment is any premises, building or part of 
building whereon or wherein is practiced any branch or combination of 
branches of cosmetology, or the occupation of a hairdresser and cosmeti- 
cian or cosmetologist. 

A cosmetological establishment shall at all times be in charge of a 
manager-operator. 


History: En. Sec. 2, Ch. 104, L. 1929; 
amd. Sec. 2, Ch. 222, L. 1939; amd. Sec. 
2, Ch. 20, L. 1955. 


66-815. (3228.15) Fees. Each applicant for examination to practice 
or teach shall pay, at the time of such application a fee of ten ($10.00) 
dollars. Each person practicing cosmetology as an operator shall pay a 
fee of three ($3.00) dollars for the issuance of a license, and the further 
fee of three ($3.00) dollars annually for each renewal thereof. Each ap- 
plicant for a manager-operator license shall pay a fee of five ($5.00) dollars, 
for the issuance of such a license and the further sum of five ($5.00) dollars 
annually for each renewal thereof. Each person teaching cosmetology 
shall pay a fee of five ($5.00) dollars, for the issuance of a license, and 
the further sum of five ($5.00) dollars annually for each renewal thereof. 
Every person, firm, co-partnership, or corporation, owning, operating or 
conducting a school of cosmetology shall pay the sum of twenty-five dol- 
lars for a certificate of registration therefor, and pay a farther sum of 
twenty-five ($25.00) dollars annually for each renewal thereof. Each 
applicant for apprentice license shall pay an annual fee of three ($3.00) 
dollars. Each applicant for itinerant license as a cosmetologist, shall pay 
a fee of twenty-five ($25.00) dollars. Such license fees shall be paid an- 
nually in advance to the secretary of the board. No other or additional 
license or fee shall be imposed by any municipal corporation or any other 
political subdivision of the state of Montana for the practice or teaching 
of cosmetology. 


Amendment 


The 1955 amendment added the second 
and third paragraphs. 


History: En. Sec. 15, Ch. 104, L. 1929; 
amd. Sec, 12, Ch. 222, Li 1939; amd. Sec. 
3, Ch. 80, t 1941; amd. Sec. 3, Ch. 20, 
i 1955; amd. Sec. "2, Ch. 140, L. 1959. 


Amendments 


The 1955 amendment deleted the sec- 
ond sentence, as the section appeared in 
the parent volume, providing for an 
operator’s license, and inserted after the 
sentence providing for a manager-opera- 
tor’s licence three sentences reading: “A 
manager-operator or teacher of cosme- 
tology who is retired or no longer active 
in any capacity in a cosmetological estab- 
lishment or beauty school may obtain an 
inactive license upon the payment of an 
annual fee of three ($3.00) dollars. Every 
person, firm, co-partnership or corpora- 
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tion originally opening a cosmetological 
establishment shall pay the sum of five 
($5.00) dollars for the issuance of the 
original license. The sum of three ($3.00) 
dollars annually shall be paid by each 
existing cosmetological establishment and 
for each renewal postic tel Osa estab- 
lishment license.” 

The 1959 amendment restored, as the 
second sentence in the section, the sen- 
tence deleted by the 1955 amendment and 
deleted the sentences inserted by the 1955 
amendment. 


Repealing Clauses 

Section “4° of Chi 20, “Laws” 1955-Pand 
Sec. 3 of Ch. 140, Laws 1959 repealed all 
acts and parts of acts in conflict there- 
with. 


MEDICINE 66-1003 


66-817. (3228.17) Prohibited acts—penalties—injunctive relief. A. It 
shall be unlawful without an appropriate license issued under the pro- 
visions of sections 66-801 through 66-818, Revised Codes of Montana, 
1947, as amended to: 


Practice cosmetology for compensation. 

Own, manage, operate or conduct a school of cosmetology. 
‘Manage or operate a cosmetology shop or beauty parlor. 
Teach in a school of cosmetology. 

Practice manicuring. 


Practice as a finger waver. 

It is unlawful: 

For any person who owns, manages or controls a cosmetology 
shop to employ or use an unlicensed person as a cosmetologist. 

2. To operate a cosmetology school without complying with all of 
the regulations of section 66-803, Revised Codes of Montana, 1947. 

3. To practice cosmetology in any place other than in a licensed 
establishment as provided in this chapter except when a licensed operator 
is requested by a customer to go to a place other than a licensed estab- 
lishment and is sent to such customer from a licensed establishment. 

4. To violate any of the provisions of sections 66-801 through 66-818, 
Revised Codes of Montana, 1947, as amended. 

C. The commission of any of the acts prohibited as provided in sub- 
sections A and B hereof or the violation of any other provision in section 
66-801 through section 66-818, Revised Codes of Montana, 1947, shall 
be a misdemeanor punishable by a fine or imprisonment or both fine and 
imprisonment. 

D. Regardless of any penalties provided in this chapter and as an 
additional remedy the district courts of the state of Montana are vested 
with jurisdiction to restrain and enjoin any violation or threatened vio- 
lation of the requirements of this chapter as a nuisance per se or otherwise 
and the board, the attorney general or any county attorney may institute 
proceedings in equity for the purpose of obtaining equitable relief against 
violations of the provisions of this chapter. 

History: En. Sec. 17, Ch. 104, L. 1929; Amendment 
amd. Sec. 1, Ch. 13, L. 1931; amd. Sec. The 1959 amendment completely re- 


14, Ch. 222, L. 1939; amd. Sec. 1, Ch. 140, wrote this section. For section prior to 
L. 1959. amendment see parent volume. 


UN tae ee re 


CHAPTER 10—MEDICINE—REGULATION OF PRACTICE 


Section 66-1003. Examination and qualifications of applicants. 


66-1003. (3118) Examination and qualifications of applicants. Every 
person who is an applicant to practice medicine and surgery in the state 
of Montana shall apply to said board of medical examiners for a certificate 
so to do. Every person applying shall present his or her diploma to the 
said board for verification as to its genuineness ; 

(a) if the diploma is found to be genuine, and is issued by a univer- 
sity, college or school currently approved by the council on medical educa- 
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tion and hospitals of the American medical association, which fact said 
board shall determine, and 

(b) if the person presenting and claiming said diploma be the person 
to whom the same was originally granted, said person shall thereupon, 
submit to an examination at a time and place designated by said board, 
which may be the time and place of a regular meeting of said board, in and 
upon each of the following branches of medicine and surgery, to-wit: 
Anatomy, physiology, materia medica, therapeutics, practice of medicine, 
surgery, obstetrics, diseases of women and children, diseases of the nervous 
system, and diseases of the eye and ear. Said board shall cause such ex- 
amination to be both scientific and practical, and of sufficient breadth, 
thoroughness and intensity to test the candidate’s fitness to practice medi- 
cine and surgery. After examination, such board, if the candidate has 
been found qualified, shall grant a certificate to such candidate to practice 
medicine and surgery in the state of Montana, which said certificate can 
be granted only by the consent of not less than four (4) members of said 
board, and which said certificate shall be signed by the president and 
signed and attested by the secretary of said board and authenticated by 
the seal thereof; provided, however, that in all cases where an applicant 
for a certificate under this section shall produce and exhibit to said board 
a genuine certificate from a board of medical examiners (however desig- 
nated by the law of any other state or a Province of Canada) duly ap- 
pointed and existing under the laws of any state of the United States or 
a Province of Canada, and which state or Province of Canada through its 
said board recognizes certificates or licenses issued by the board of medical 
examiners of Montana, certifying to the facts: 


(1) that the person presenting such certificate is duly and well quali- 
fied to practice medicine and surgery in the state or Province of Canada 
issuing said certificate, and that said board issuing said certificate has 
subjected the applicant to a thorough written examination to ascertain 
this fact, or certifying to the facts; 


(2) that the person presenting such certificate is duly and well quali- 
fied to practice medicine and surgery in the state or Province of Canada 
issuing said certificate; and to the further fact, if such is the case, that said 
applicant was exempt from examination under the provisions of the law 
of said state or a Province of Canada, by reason of his residence in said 
state or a Province of Canada in the active practice of medicine and sur- 
gery at the time of the passage in said state or a Province of Canada of 
said law requiring the examination of applicants to practice medicine and 
surgery ; and if said board of medical examiners is satisfied and finds that 
the requirements for admission to the practice of medicine and surgery in 
such other state or a Province of Canada, past or current, are the equiva- 
lent of the Montana requirements; he or she may, in the sound discretion 
of said board of medical examiners of Montana, upon paying the fee re- 
quired of applicants for examination under the provisions of section 66- 
1008, and otherwise complying with all the requirements of the medical 
practice act of Montana, receive from said board of medical examiners of 
Montana a certificate to practice medicine and surgery within this state, 
and upon filing said certificate with the county clerk of the county in 
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which he resides, as provided in section 66-1005, said person shall be a 
legally qualified practitioner of medicine and surgery in the state of Mon- 
tana; provided, however, that the board may, in any case of an applicant 
for admission by reciprocity, require a full written examination of said 
applicant. During any period intervening between the regular meetings 
of said board of medical examiners, any person desiring to practice medi- 
cine in this state may present his or her diploma to the president or secre- 
tary of said board, who may, upon the concurrence of any four (4) mem- 
bers of the board, issue a temporary certificate to practice, valid only until 
the next regular meeting of said board. 

All physicians and surgeons who hold certificates heretofore granted 
by the existing board of medical examiners of Montana, or who are now 
legally entitled to practice medicine and surgery in this state, shall be 
exempt from the provisions of this section. Licenses or certificates to 
practice medicine and surgery in the state of Montana shall be issued 
only to citizens of the United States of America or to subjects of the 
Dominion of Canada who have filed their declaration of intention to be- 
come a United States citizen: provided, however, that the board of medical 
examiners shall have the power to annul and revoke any license or cer- 
tificate issued to any physician and surgeon who has filed his declaration 
of intention to become a United States citizen, and who thereafter fails to 
become naturalized within the time and manner provided for and pre- 
scribed by Congress. The board may, by specific regulation, prescribe 
and enforce reciprocity requirements current with changes in standards 
in the practice of medicine and surgery. 


History: Ap. p. Sec. 602, Pol. C. 1895; 
amd. Sec. 1, Ch. 13, L. 1903; re-en. Sec. 
1587, Rev. C. 1907; re-en. Sec. 3118, R. C. 
M. 1921; amd. Sec. 2, Ch. 132, L. 1943; 
amd. Sec. 1, Ch. 119, L. 1957. 


Amendment > 


The 1957 amendment inserted the refer- 
ence to “Province of Canada” each time 
it appears in this section and in the last 


66-1007. 


Compiler’s Note 


The citation to State ex rel. Gilmore v. 
District Court, 45 M 335, 122 P 922 ap- 
pearing in the parent volume on page 268 
should read State v. Morris, 45 M 334, 
122 P 917. 


Physiotherapy 
The practice of physiotherapy consti- 


paragraph in the second sentence inserted 
the words “or to subjects of the Dominion 
of Canada who have filed their declaration 
of intention to become a United States 
citizen” and the proviso clause. 


Repealing Clause 

Section 2 of Ch. 119, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


(3122) Practicing medicine without certificate—penalties. 


tutes the practice of medicine under Mon- 
tana law. State v. Bain, 130 M 90, 295 
P 2d 241, 243. 


Where a person represented himself as 
Dr. Bain, physiotherapist, there was a vio- 
lation of this section since physiotherapy 
is the practice of medicine and the affixing 
of the word “Dr.” was in a medical sense. 
State v. Bain, 130 M 90, 295 P 2d 241. 


CHAPTER 13—OPTOMETRY—REGULATION 


Section 66-1301 


Practice of optometry defined. 


66-1302. Provisions regulating practice of optometry. 
66-1305. Examinations—admission to practice—nonresidents. 
66-1307. Renewal of registration—revocation—fees. 

66-1311. Compensation of examiners—report. 

66-1316. Act not to apply to physicians and surgeons. 
66-1317. Public agencies—discrimination prohibited. 
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66-1301. (3155) Practice of optometry defined. The practice of op- 
tometry is the profession constituting the art and science of visual care 
and is hereby defined to be any one of the following acts: 

1. The optometric examination or optometric diagnosis of all of those 
physiological or anatomical parts or functions which consummate the 
process of human vision to ascertain the presence therein of abnormal con- 
ditions or functions which may be optometrically diagnosed, corrected, 
remedied or relieved. 


2. The employment of any optometric means, excluding the use of 
drugs or surgery, for the purpose of detecting any condition of the process 
of vision, or the effects of any condition of the process of vision, which 
may have any significance in a complete optometric diagnosis. 


3. The application or prescription of ophthalmic lenses, contact 
lenses, prisms, orthoptics, visual training, any physical, mechanical, or 
physiological therapy, and the furnishing or application of any prosthetic 
or therapeutic devices for the correction or relief of visual anomalies 
excluding the use of drugs or surgery. 

History: En. Ch. 138, L. 1907; re-en, Amendment 
Sec. 1607, Rev. C. 1907; re-en. Sec. 3155, The 1959 amendment enlarged upon 
R. C. M. 1921; amd. Sec. 1, Ch. 252, L. this section and completely rewrote it. 
1959. For section prior to amendment see par- 
ent volume. 

66-1302. (3156) Provisions regulating practice of optometry. It shall 

‘be unlawful for any person: ~ 


1 to 8. * * * [Subdivisions 1 to 8, same as parent volume.|] 


9. To replace or duplicate ophthalmic lenses with or without a pre- 
scription or to dispense ophthalmic lenses from prescriptions, without 
having at the time of so doing a valid, unrevoked certificate of regis- 
tration as an optometrist; provided, however, that the provisions hereof 
shall not be construed so as to prevent an optical mechanic from doing 
the merely mechanical work on an ophthalmic lens which is ordered on 
a prescription signed by a duly licensed optometrist and is dispensed only 
by said optometrist or a person employed by said optometrist and who 
does so in the office of and under the direct personal supervision of an 
optometrist; or 


10. To take or make any measurements for the purpose of fitting 
or adapting ophthalmic lenses to the human eye, without having at the 
time of so doing a valid, unrevoked certificate of registration; and any 
person who shall take or make any measurements or use any mechanical 
device whatsoever for such purpose or who shall in the sale of spectacles 
or eye-glasses or lenses use, in the testing of the eyes therefor, lenses 
other than the lenses actually sold, shall be deemed to be practicing 
optometry within the meaning thereof; provided, that nothing in this 
section shall apply to the prescriptions of qualified Spee 2s: when 
sent to a recognized optical laboratory. 


11. To advertise at a price, or any stated terms of such a price, or as 
being free, any of the following: The examination or treatment of the 
eyes; the furnishing of optometrical services, or the furnishing of a lens, 
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lenses, contact lens, contact lenses, glasses, or the frames or fitting 
thereof. 

The provision of this subdivision does not apply to the advertising 
of goggles, sun-glasses, colored glasses, or occupational eye protective 
devices, provided the same are so made as not to have refractive values 
and are not advertised in connection with the practice of optometry or 
of any professional service. 

12. To adapt any lens to direct contiguous contact to the human 
eyeball without having at the time of so doing a valid, unrevoked cer- 


tificate as an optometrist. 


History: En. Ch. 138, L. 1907; re-en, 
Sec. 1608, Rev. C. 1907; re-en. Sec. 3156, 
R. C. M. 1921; amd. Sec. 1, Ch. 171, L. 
1925; amd. Sec. 1, Ch. 130, L. 1939; amd. 
Sec. 2, Ch. 252, L. 1959. 


Amendment 
The 1959 amendment in subd. 9 sub- 


the words ‘fon an ophthalmic lens” for the 
words “upon such lenses’; in subd. 10 
deleted the words “or oculists” which ap- 
peared after the words “qualified opto- 
metrists” and substituted the word “lab- 
oratory” for “house” at the end thereof; 
in subd. 11, inserted the words “contact 
lens, contact lenses,’ and added subd. 12. 


stituted all of that part beginning with 


66-1305. (3159) Examinations — admission to practice — nonresidents. 
1. The board of examiners shall make rules and regulations relative to 
and governing the qualifications of all applicants for certificates of regis- 
tration as optometrists not inconsistent with the provisions of this act and 
if the applicant does not meet the requirements of such rules and regu- 
lations, then the applicant will not be eligible to take an examination 
to practice optometry in this state. If the applicant meets the require- 
ments of such rules and regulations, said applicant, before beginning 
to practice optometry in this state, must pass an examination given by 
and conducted before said board of examiners. All examinations shall be 
practical in character and designated to ascertain the applicant’s fitness 
to practice the profession of optometry and shall be conducted in the 
English language. The board shall, from time to time, publish and dis- 
tribute the examination requirements for a certificate to practice optometry 
in the state of Montana. The board may accept the grades an applicant 
has received in the written examinations given by the national board of 
examiners in optometry. 

2. No person shall be eligible to take said examination who is not 
21 years of age, and who is not a citizen of the United States of America, 
and who is not of good moral character. 

3. On and after July Ist, 1925, no person shall be eligible to take said 
examination unless he shall have certificates of graduation from an 
accredited high school and from a school of optometry wherein the prac- 
tice and science of optometry is taught in a course of study covering 
eight semesters, or four years, of actual attendance and which school is 
accredited by the international association of boards of examiners in 
optometry. In lieu of said certificates of graduation an applicant for ex- 
amination may, with like effect, furnish an affidavit that he has practiced 
optometry exclusively for a period of at least six years in some other 
state or states. 

4. Every person desiring to be examined in optometry shall file an 
application in the manner prescribed by said board at least four weeks 
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before the examination shall be held, and a fee of twenty-five dollars 
($25.00) shall accompany said application. 

5. Every person successfully passing said examination shall be reg- 
istered in the board register, which shall be kept by the secretary of said 
board, and upon the payment of a fee of ten dollars ($10.00) shall receive 
a certificate of registration signed by the members of said board. 

6. In case an applicant for a certificate of registration has been ad- 
mitted to practice optometry in any state, and has secured an average of 
seventy-five per cent (75%) in his examination in such other state, he may, 
at the discretion of the said board, be granted a certificate to practice 
his profession in Montana, without examination, upon his payment of 
all fees, provided the state from which said applicant comes offers equal 
privileges to applicants for certificates of registration from this state. 

History: En. Ch. 138, L. 1907; re-en. Amendment 


Sec. 1611, Rev. C. 1907; amd. Sec. 1, Ch. The 1959 amendment added the last 


128, L. 1917; re-en. Sec. 3159, R. C. M. sentence to subd. 1 and substituted the 
1921; amd. Sec. 4, Ch. 171, L. 1925; amd. words “is accredited by” for the words 


Sec. 3, Ch. 130, L. 1939; amd. Sec. 3, Ch. “has a recognized standing with” in subd. 
252, L. 1959. z 


66-1307. (3161) Renewal of registration — revocation — fees. Every 
registered optometrist who desires to continue the practice-of optometry 
in this state shall annually on or before the second day of July of each 
year pay to the secretary of said board a renewal fee not to exceed the 
sum of twenty dollars ($20.00) in return for which a renewal of registra- 
tion shall be issued. The board may use not to exceed ten dollars ($10.00) 
from each renewal fee for the purpose of presenting to registered op- 
tometrists at least one annual educational program. If any person shall 
fail or neglect to procure his annual renewal of registration, his certificate 
of registration shall be revoked by said board; provided, however, that 
no certificate of registration shall be revoked without ninety days’ notice 
having been given to the delinquent, who within such period shall have 
the right to the renewal of his certificate of registration on the payment 
of the renewal fee with a penalty of twenty-five dollars ($25.00). 


History: En. Ch. 138, L. 1907; re-en. Amendment 
Sec. 1613, Rev. C. 1907; amd. Sec. 2, Ch. The 1959 amendment raised the renew- 


128, L. 1917; re-en. Sec. 3161, R. C. M. ees 10.00 to $20.00 jaearien 
1921; amd. Sec. 47%, Ch. 171, L. 1925; the Pan RAL ne vakeeas 


amd. Sec. 4, Ch. 252, L. 1959, 


66-1311. (3165) Compensation of examiners—report. Out of the funds 
coming into the possession of said board, each member thereof may 
receive as compensation the sum of twenty-five dollars ($25.00) and nec- 
essary expenses for each day actually engaged in the duties of his office. 
Such sums shall be paid from the fees received by said board under the 
provisions of this act, and no part of the salary or other expenses of 
the board shall ever be paid out of the state treasury. All moneys re- 
ceived in excess of said expenses, as above provided for, shall be held 
by the secretary as a special fund for meeting expenses of said board, 
and carrying out the provisions of this act, and he shall give such bonds 
as the board ’.shall from time to timé’ direct; and’ the secretary of said 
board shall make an annual report of its proceedings to the governor on 
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the first Monday in January of each year, which report shall contain 
an account of all moneys received and disbursed by them pursuant to 
tiie ace. 

History: En. Ch. 138, L. 1907; re-en. 
Sec. 1617, Rev. C. 1907; re-en. Sec. 3165, The 1959 amendment raised the com- 


RG. Melez.: amd. Sec. 5, Chi 171.7L, ti £b 1 
1925; amd. Sec. 5, Ch. 252, L. 1959. $25. eiiaminnai a i 


66-1316. (3169) Act not to apply to physicians and surgeons. Nothing 
in this act shall be construed to apply to physicians and surgeons au- 
thorized to practice under the laws of the state of Montana nor to an 
optician performing the required mechanical work under an order or 
prescription signed by a duly licensed physician or surgeon, nor to com- 
missioned officers of the armed forces of the United States performing 
functions of this act in the line of their regular duty, nor to persons who 
sell spectacles or eye-glasses without attempting to traffic upon assumed 
skill in adapting them to the eye. 


History: En. Ch. 138, L. 1907; re-en. 
Sec. 1621, Rev. C. 1907; re-en. Sec. 3169, 
RC. M. 1921; amd. Sec. 6,.Ch. 252, L. 
1959. 


Amendment 


Amendment 


The 1959 amendment inserted the ex- 
ceptions relating to opticians and to com- 
missioned officers of the armed forces. 


66-1317. Public agencies—discrimination prohibited. All agencies of 
the state and its subdivisions administering relief, public assistance, pub- 
lic welfare assistance, social security health insurance or other health 
service under the laws of this state shall accept the services of licensed 
optometrists for any service, covered by their licenses, rendered to any 
person receiving benefits from said agents or bodies and shall pay for 
such services in the same manner as other ocular practitioners rendering 
similar services. ‘None of the said governmental agencies or agents, offi- 
cials or employees thereof, including the public schools, shall, in the per- 
formance of their duties, discriminate in any way among licensed ocular 
practitioners. 

History: En, 66-1317 by Sec. 7, Ch. 
252, L. 1959. 

Separability Clause 

Section 8 of Ch. 252, Laws 1959 read 


parts be held unconstitutional or void, the 
remainder of this act shall continue in 
full force and effect.” 


Repealing Clause 


“The provisions of this act shall be sever- 
able and if any of its sections, provisions, 
exceptions, sentences, clauses, phrases or 


Section .9,-of, (Chi. 252 tLaws #1 050ere= 
pealed all acts and parts of acts in con- 
flict therewith. 


CHAPTER 15—PHARMACY—REGULATION OF SALE OF DRUGS 
AND MEDICINES 


Section 66-1507. Annual renewal of registration fees. 
66-1508. Store license—certified pharmacy license—suspension or revocation. 


66-1507. (3177) Annual renewal of registration fees. Every person 
licensed and registered by the board shall annually pay to the board a re- 
newal of registration fee of five dollars ($5.00). It shall be unlawful for 
any such person who refuses or fails to pay such renewal fee to practice 
pharmacy in this state. The practice of pharmacy in the state of Montana 
is declared a professional practice affecting the public health, safety and 
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welfare and is subject to regulation and control in the public interest. 
Every certificate and renewal shall expire at the time prescribed, not later 
than one (1) year from its date. Any person who has been registered and 
licensed by the board-and has defaulted in the payment of said renewal 
fee may be reinstated within two (2) years of such default without ex- 
amination upon payment of the arrears. 


History: En. Sec. 647, Pol. C. 1895; Amendment 
re-en. Sec. 1629, Rev. C. 1907; re-en. Sec. The 1957 amendment inserted the third 
8, Ch. 134, I 1915; Te-en. Sec. S177, R. gs sentence. 
M. 1921; amd. Sec. 7, Ch. 175, L. 1939; 
amd. Sec. 1, Ch. 70, L. 1957. 


66-1508. Store license—certified pharmacy license—suspension or revo- 
cation. (a) The state board of pharmacy shall upon application upon 
such forms as it may prescribe and upon the payment of an annual fee 
of five dollars ($5.00), license stores other than a pharmacy wherein may 
be sold ordinary household or medicinal drugs prepared in sealed pack- 
ages or bottles by a manufacturer, qualified under the laws of the state 
wherein such manufacturer resides. The name and address of such man- 
ufacturer shall appear conspicuously on each package sold by such 
licensee. It shall be unlawful for any such store to sell, deliver or give 
away such household medicinal drugs, without first having secured such 
license and thereafter keeping the same in force by proper renewal, pro- 
vided, also, that nothing herein shall be construed to prevent any vendor 
from selling any patent or proprietary medicine in the original package 
when plainly labeled, nor such non medical articles as are usually sold 
by such vendors. 


(b) The state board of pharmacy shall require and provide for the 
annual registration and licensing of every pharmacy now or hereafter 
doing business within this state within the meaning of the act. Upon 
presentation of evidence satisfactory to the board and upon application 
upon such form as the board may prescribe and upon the payment of 
an annual fee of five dollars ($5.00), the board shall license any pharmacy 
as a “CERTIFIED PHARMACY,” provided, however, that such license 
shall be granted only to such pharmacies as are operated by registered 
pharmacists or assistant registered pharmacists qualified as herein pre- 
scribed. Such license must be exposed in a conspicuous place in the phar- 
macy for which it is issued, and shall expire on the thirtieth day of June 
following the date of issue. It shall be unlawful for any person to conduct 
such pharmacy unless such license has been duly issued and is in full 
force and effect. 


(c) The board may suspend, revoke or refuse to renew any store or 
pharmacy license obtained by false representation, or fraud of any char- 
acter, or when the pharmacy for which the license shall have been issued 
is kept open for the transaction of business without a pharmacist in 
charge thereof, or when the person to whom the license shall have been 
granted has been convicted for violation of any of the provisions of the 
act or for a felony, or convicted for any violation of the Federal Food, 
Drug and Cosmetic Act of June 25, 1938, (52 United States Statutes at 
Large, 1040 through 1059; Title 21, United States Code, sections 301-392 
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as from time-to-time revised, amended, and supplemented), or, if a natural 
person, whose pharmacist or assistant pharmacist license has been revoked, 
or when the store or pharmacy is conducted in violation of the provisions 
of this act. Before any license can be revoked the holder thereof shall 
be entitled to a hearing by the board after reasonable notice, and judicial 


review of the action of the board. 


History: En. Sec. 8, Ch. 175, L. 1939; 
amd. Sec. 1, Ch. 76, L. 1959. 


Amendment 


The 1959 amendment raised the fee 
from $3.00 to $5.00; deleted the words 
“pharmacies and’ which appeared after 
the words “($3.00:), license” and inserted 
the words “deliver or give away” in the 
last sentence of subd. (a). In subd. (b) 


the amendment substituted the words 
“and upon application upon such form as 
the board may prescribe and upon the 
payment of an annual fee of five dollars 
($5.00), the board shall” for the words 
‘it may” and in subd. (c) the amendment 
inserted the reference to a conviction un- 
der the federal food, drug and cosmetic 
act. 


66-1522. Use of words “drug store,” “pharmacy,” etc. 


Unconstitutional 


Held, that since under sections 66-1508 
and 66-1525 a store can sell ordinary 
household or medicinal drugs, they cannot 
be deprived of the use of the word “drug” 
in advertisement under this section since 
the act makes no requirement that the 
registered pharmacist who may use the 
name “drug” and sell the drugs make any 
analysis, inspection or examination of the 
drug to be passed on by him to the pur- 
chasing public. Pike v. Porter, 126 M 
482,253. P: 2d 1055, 1056. 


The provision excluding those who are 
not registered pharmacists from the use 
of the word “drug” in advertising house- 
hold drugs bears no reasonable relation- 
ship to the protection of human life, 
health or safety but merely discriminates 
in favor of a certain class and is in con- 
sequence unconstitutional and_ invalid. 
Pike v. Porter, 126 M 482, 253° -P. 2d 
1055, 1057. 


CHAPTER 17—PHOTOGRAPHY—REGULATION 


66-1701. Photography defined. 


Unconstitutional 


Chapter 37 of Laws 1937 (66-1701 et 
seq.) known as the Photographic Exam- 
iners Act declared unconstitutional as vio- 
lative of sections 3 and 27 of Article 3 of 
the Montana Constitution and section 1 
of the 14th Amendment to the Constitu- 


tion of the United States. State v. Glea- 
son, 128 M 485, 277 P 2d 530. 


References 

Cited or applied in Esterby v. Justice 
Court of Hellgate Township, 127 M 1, 
256 P 2d 544, 545. 


CHAPTER 18—PUBLIC ACCOUNTANTS—REGULATION 


Section 66-1806. Fee for examination and certificate—re-examination. 


66-1806. 


(3241.6) Fee for examination and certificate—re-examination. 


The university shall be entitled to receive for the examination and cer- 
tificate, provided for in section 66-1801, a fee of thirty dollars, ($30.00), 
payable in advance at the time of making application therefor. Any ap- 
plicant who shall fail to pass an examination shall be entitled to further 
examinations within the next two (2) succeeding years following such 
failure, but at such times only as the board of accountancy shall hold 
the regular examination, prescribed in section 66-1805. Such applicant 
shall not be entitled to more than one (1) examination in each year, 
providing, that for each additional section of each additional examina- 
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tion, after the failure of such applicant to pass, a fee of five dollars 
($5.00) shall be paid by said applicant for each additional section of 


each such additional examination. 


History: En. Sec. 6, Ch. 46, L. 1933; 
amd. Sec. 1, Ch. 129, L. 1959. 


Amendment 


The 1959 amendment increased the ex- 
amination and certificate fee from $25 to 
$30 and, in the final sentence, substituted 
“each additional section of each addi- 
tional examination” and “each additional 


section of each such additional examina- 


tion,” respectively, for “each additional 
examination” and “each additional ex- 
amination.” 


Repealing Clause 

Section 2 of Ch. 129, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


CHAPTER 19—REAL ESTATE BROKERS—REGULATION— 
REAL ESTATE, COMMISSIONER 


Section 66-1903. Real estate broker defined. 


66-1910. License—application—bond—issuance—fee. 
66-1916. Suspension or revocation—appeal and bond. 
66-1917. Power of commissioner concerning hearings, oaths, subpoenas, 


process and witnesses. 


66-1903. (4058) Real estate broker defined. A “real estate broker,” 
within the meaning of this act, is a person who for a compensation, or 
promise thereof, sells or offers for sale, buys or offers to buy, lists or soli- 
cits for prospective purchasers, receives or demands an advance fee, nego- 
tiates, or offers to negotiate, either directly or indirectly, whether as the 
employee of another or otherwise, the purchase, sale, exchange of real 
estate, or any interest therein, for others, as a whole or partial vocation. 
The word “person” as used in this act, shall be construed to mean and 
include a corporation., <Eheterms ‘advance fee, astused in this actiise ee 
contracted for, claimed, demanded, charged, received or collected for a 
listing, advertisement or offer to sell or lease property in a publication 
issued primarily for the purpose of promoting the sale or lease of business 
opportunities or real estate or for referral to real estate brokers or sales- 
men, other than a newspaper of general circulation, prior to the printing 
thereof. The provisions of this act shall not apply to any person who 
purchases property for his own use or account, nor to any person, who, 
being the owner of property, sells, exchanges, or otherwise disposes of 
the same for his own account, nor to any person holding a duly executed 
power of attorney written in a separate instrument designated as such, 
from the owner granting power to consummate the sale, exchange or leas- 
ing of real estate, nor to the services rendered by an attorney at law for 
or on behalf of his client, nor to any receiver, trustee in bankruptcy, 
guardian, administrator, or executor, nor to any person acting under the 
order of the court, nor to any person selling under a deed of trust. 


History: En. Sec. 3, Ch. 195, L. 1921; 
re-en. Sec. 4058, R. C. M. 1921; amd. Sec. 
1, Ch. 7, L. 1933; amd. Sec. 1, Ch. 129, L. 
1957. 


Amendment 


The 1957 amendment inserted the words 
“lists or solicits for prospective purchas- 
ers, receives or demands an advance fee” 
in the first sentence; added the third sen- 


TA 


tence and deleted the words “nor to any 
person making one single transaction a 
year” which formerly appeared as the first 
“nor clause” in the fourth sentence. 


Repealing Clause 


Section 2 of Ch. 129, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


REAL ESTATE BROKERS 66-1910 


Effective Date after its passage and approval. Approved 
Section 3 of Ch. 129, Laws 1957 pro- March 9, 1957. 
vided the act should be in effect from and 


66-1910. (4065) License — application — bond — issuance —fee. Any 
person, co-partnership, or corporation, desiring to carry on the business of 
real estate broker in this state shall make application for a license so to do 
upon a form prescribed by the commissioner, and shall file the same with 
the commissioner; when an individual makes the application, in the ap- 
plication shall be stated the full name of the applicant, and his business 
address, which shall be the place where he maintains his home office. The 
applicant shall file with the application a written recommendation, signed 
by at least five (5) responsible freeholders of the county in which the home 
office of the applicant is, in which the freeholders must certify that they 
believe the applicant to be a man of good moral character, and in their 
judgment well qualified to carry on the business of real estate broker. 
The applicant shall also file with his application a good and sufficient 
bond in the sum of five thousand dollars ($5,000.00), conditioned that the 
applicant shall conduct his business as real estate broker in accordance with 
the requirements of this act, provided that the total aggregate liability of 
any surety under such bond shall not exceed the face amount of the bond. 


When a co-partnership makes application for a license it shall state in 
the application the full name of all the partners, their business addresses, 
the place where the principal office shall be maintained, and the commis- 
sioner shall require a recommendation, signed by at least five (5) re- 
sponsible freeholders of the county in which the home office of the co- 
partnership is, in which the freeholders must certify that they believe that 
each of the members of said co-partnership is a man of good moral charac- 
ter and in their judgment well qualified to carry on the business of real 
estate broker. The co-partnership shall also file with their application a 
good and sufficient bond in the sum of five thousand dollars ($5,000.00), 
conditioned that the co-partnership shall conduct their business as real 
estate brokers in accordance with the requirements of this act. 

An unincorporated association shall comply with the rules prescribed 
for a co-partnership. 

When a corporation makes application for a license, it shall state in its 
application a list of its officers and directors, and their addresses, its prin- 
cipal place of business in this state, which shall be deemed its home office, 
and the names of the officers for whom a license is asked; the commissioner 
shall require its filing of a recommendation for each of said officers as in 
the case of an individual applicant, a good and sufficient bond in the sum 
of five thousand dollars ($5,000.00), conditioned that the corporation shall 
conduct its business as a real estate broker in accordance with the re- 
quirements of this act, provided that the total aggregate liability of any 
surety under such bond shall not exceed the face amount of the bond. 

The commissioner may require such other proof as he may deem ad- 
visable as to the honesty, truthfulness and good reputation of any appli- 
cant for a license, whether an individual or member of a co-partnership 
or officer of a corporation, before issuing the license; provided, however, 
that if a real estate broker has once been licensed under this act, upon 
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his application for a renewal of his license, the commissioner may, in his 
discretion, waive the filing of new recommendations or references. 

Upon the filing of the application, if the same be accompanied with a 
proper recommendation or recommendations, bond or bonds, and fee 
hereinafter specified, if the commissioner is satisfied with the showing 
made, he shall forthwith issue the license, which shall continue thencefor- 
ward, unless revoked, until the first day of April next ensuing. If the 
commissioner shall not be satisfied with the showing made by the appli- 
cant, or if the necessary bond or bonds, satisfactory to the commissioner 
be not given, he may refuse to issue the license, in which case the appli- 
cant must appear before the commissioner within the time and manner 
provided in this act whenever a license application is refused, cancelled, or 
revoked. 

For every real estate broker’s license issued, the commissioner shall 
require, before issuance, a fee of ten dollars ($10.00), provided, that if a 
license be taken out after the first day of October, but one-half the fee 
shall be required, but the license shall expire on the first day of April fol- 
lowing, and in case of licenses issued to co-partnerships, unincorporated 
associations, and corporations, he shall require such fee for each such 
co-partnership, unincorporated association, or corporation to whom such 
license is issued. 


History: En. Sec. 10, Ch. 195, L. 1921; 
re-en. Sec. 4065, R. C. M. 1921; amd. Sec. 
1, Ch. 150, L. 1953; amd. Sec. 1, Ch. 130, 
L. 1957. 


Amendment 


The 1957 amendment substituted the 
words “must appear before the commis- 
sioner within the time and manner pro- 
vided in this act whenever a license appli- 
cation is refused, cancelled, or revoked” 
for the words “may appeal to the district 
court within ten days after notice that his 


application has been rejected” in the sixth 
paragraph. 


Repealing Clause 


Section 2 of Ch. 130, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Date 


Section 3 of Ch. 130, Laws 1957 provid- 
ed the act should be in effect from and 
after its passage and approval. Approved 
March 7, 1957. 


If the 


66-1916. (4071) Suspension or revocation—appeal and bond. 
commissioner, after a hearing as provided in this act, shall refuse to grant 
an application for a license or shall cancel or revoke a broker’s or sales- 
man’s license and the broker or salesman shall feel aggrieved by the de- 
cision of the commissioner, he may appeal to the district court of the 
county in which he has his principal place of business by giving notice of 
such appeal in writing to the commissioner and filing a bond with the 
clerk of the district court in the sum of three hundred dollars ($300.00) 
to be approved by the judge of said court, conditioned to pay all costs that 
may be awarded against such appellant in the event of an adverse decision, 
said bond and notice to be filed within ten (10) days from the date of the 
commissioner’s decision. The filing of such notice and bond shall super- 
sede the order of the commissioner until the final termination of such ap- 
peal. The judge of the court shall summarily hear and determine the 
questions involved upon said appeal, and shall receive and consider any 
pertinent evidence whether oral or documentary concerning the matter. If 
such aggrieved party shall fail to perfect his appeal or file said transcript 
as herein provided, said stay shall automatically terminate. Appeals from 
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judgment of the district court may be taken to the supreme court in the 
same manner as appeals are taken in civil actions. 
History: En. Sec. 16, Ch. 195, L. 1921; 


re-en. Sec. 4071, R. C. M. 1921; amd. Sec. 
ithe ist, L..1957. 


Amendment 


The 1957 amendment inserted the words 
“after a hearing as provided in this act” 
and substituted “cancel” for “suspend” in 
the first sentence. 


Repealing Clause © 

Section 2 of Ch. 131, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 

Effective Date 


Section 3 of Ch. 131, Laws- 1957 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 7, 1957. 


66-1917. (4072) Power of commissioner concerning hearings, oaths, 
subpoenas, process and witnesses. The commissioner shall, before deny- 
ing the application for a license or before canceling or revoking any li- 
cense, set the matter down for a hearing and, at least ten (10) days prior 
to the date set for the hearing, shall notify the applicant or licensee in 
writing, which notice shall contain an exact statement of the charges made 
and the date and place of the hearing and shall afford the applicant or li- 
censee an opportunity to be heard in person or by an attorney in reference 
thereto. The written notice may be served by delivering it personally to the 
applicant or licensee, or by mailing it by registered mail to the last known 
business address of the applicant or licensee. If the applicant or licensee 
is a salesman the commissioner also shall notify the broker employing 
him or in whose employ he is about to enter by mailing notice by regis- 
tered mail to the broker’s last known business address. The hearing on 
such charges shall be held before the commissioner at such time and place 
as the commissioner shall prescribe, and the hearing may be continued 
from time to time. The commissioner shall have power to administer 
oaths, certify to all official acts and shall have power to subpoena and 
bring before him any person in this state as a witness, compel the pro- 
duction of books and papers, and take the testimony of any person by 
deposition in the same manner as is prescribed by law in the procedure 
of the district courts of this state in civil cases. Process issued by the 
commissioner shall extend to all parts of the state and may be served by 
any person authorized to serve process. Each witness who shall appear 
by order of the commissioner shall receive for his attendance the same 
fees and mileage allowed by law to a witness in civil cases appearing in 
the district court, which amount shall be paid by the party at whose re- 
quest such witness is subpoenaed. When any witness who has not been 
required to attend at the request of any party shall be subpoenaed by the 
commissioner, his fees and mileage shall be paid in the same manner as 
other expenses of said department are paid. 


History: En. Sec. 17, Ch. 195, L. 1921; 
re-en. Sec. 4072, R.-C. M. 1921; amd. Sec. 
1, Ch. 132, L. 1957. 


Amendment 

The 1957 amendment added all that por- 
tion of this section from the beginning 
through the fourth sentence. 


oy 


Repealing Clause 


Section 2 of Ch. 132, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Date 
Section 3 of Ch. 132, Laws 1957 provid- 
ed the act should be in effect from and 


after its passage and approval. Approved 
March 7, 1957, 
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CHAPTER 20—STOCK-BROKERS AND INVESTMEN1 
COMPANIES (BLUE SKY LAW) 


Section 66-2002. Securities defined. 
66-2003. Securities to which provisions of act not applicable. 
66-2007. Permit to do business. 
66-2018. Supervisory control and fees of commissioner. 
66-2023. False entries or statements—penalty. 
66-2024. Penalty for violation of act. 


66-2002. (4027) Securities defined. The term “securities” as used in 
this act shall be taken to mean shares, bonds, debentures, evidence of in- 
debtedness, certificates of interest or participation, certificates of interest 
in profit sharing agreement, collateral trust, certificates contracts, diversi- 
fied trustee shares, fixed investment trusts, selected shares corporations, 
investment contracts, oil, gas or other mineral lease, right, royalty, or any 
interest therein, preorganization certificates or subscriptions, or contracts 
for the performance of personal services or the furnishing of materials in 
connection with the burial or cremation of dead human bodies which con- 
tracts are to be performed at a future time determinable only by the death 
of the person in connection with whose decease said services are to be 
performed or materials furnished, contracts or agreements or any other 
instrument commonly known as a security. 

History: En. Sec. 1, Ch. 85, L. 1913; Amendment 


re-en. Sec. 4027, R. C. M. 1921; amd. Sec. The 1957 amendment inserted the oon 
2, Ch. 179, L. 1929; amd. Sec. 2, Ch. 194, Gi] gas or other mineral lease, right, 


L. 1931; amd. Sec. 1, Ch. 178, L. 1957. royalty, or any interest therein, preorgan- 
ization certificates or subscriptions. a 

66-2003. (4028) Securities to which provisions of act not applicable. 
The provisions of this act shall not apply to the following securities: 

1 to 6. * * * [Subdivisions 1 to 6, same as parent volume.] 

7. Securities listed, or approved for listing upon notice of issuance or 
upon notice of issuance and evidence of satisfactory distribution, upon the 
New York stock exchange, the Boston stock exchange, the board of trade 
of the city of Chicago, American stock exchange, Midwest stock exchange, 
or upon any other stock exchange as to which there may be in effect a 
written designation by the investment commissioner stating that it is in 
the public interest that.securities listed or approved for listing upon such 
other exchange be exempt under this subsection, and all securities senior 
or equal in rank to any securities so listed or approved or represented by 
subscription rights for any of the foregoing securities or evidence of in- 
debtedness guaranteed by companies, any security of which is so listed or 
approved, such securities to be exempt only so long as such listing shall 
remain in effect. 


8 and 9. * * * [Subdivisions 8 and 9, same as parent volume.] 


10. Any transaction pursuant to an offer directed by the offerer to 
not more than ten (10) persons during any period of twelve (12) consecu- 
tive months, if the seller reasonably believes that all the buyers are pur- 
chasing for investment. 

11. Original subscriptions to stock by those who have signed articles 
of incorporation as bona fide incorporators, providing said articles of in- 
corporation are not signed by more than fifteen (15) persons and no part of 
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such original issue of capital stock is taken for the purpose of public dis- 
tribution. 


History: En. Sec. 1, Ch. 85, L. 1913; Amendment 
re-en. Sec. 4028, R. C. M. 1921; amd. Sec. 
3, Ch. 179, L. 1929; amd. Sec. 2, Ch. 47, changes in subd. 7 for former text of 
L. 1933; amd. Sec. 1, Ch. 120, L. 1937; which see parent volume; deleted a former 
amd. Sec. 2, Ch. 178, L. 1957. subd. 10 which read “10. Securities of a 

corporation where the persons holding the 
same shall not exceed fifty in number” 
and added new subds. 10 and 11. 


The 1957 amendment made numerous 


66-2007. (4032) Permit to do business. It shall be unlawful for any 
investment company or stock-broker, or any representative thereof, to sell, 
offer for sale, take subscriptions for, or negotiate for the sale in any man- 
ner whatsoever, of any stocks, bonds, or other securities of any kind or 
character, other than those exempted from the provisions hereof by the 
definitions herein provided, without a permit from the state investment 
commissioner as hereinafter provided. No permit under this act shall be 
issued to any agent or stock-broker who has violated this act or any per- 
mit or ruling of the investment commissioner thereunder, or who has been 
convicted of a felony. 

History: En. Sec. 5, Ch. 85, L. 1913; Amendment 


re-en. Sec. 4032, R. C. M. 1921; amd. Sec. The 1057 A todddade th d 
3, Ch. 178, L. 1957. eet amendment added the secon 


66-2018. (4043) Supervisory control and fees of commissioner. The 
investment commissioner shall have general supervision and control, as 
provided by this act, over any and all investment companies and stock- 
brokers, domestic or foreign, licensed under this act, and shall have the 
power to establish such rules and regulations as may be reasonable or 
necessary to carry out the purposes and provisions of this act, and when- 
ever the investment commissioner shall believe from evidence satisfactory 
to him that any person, co-partnership, association, or corporation has 
violated or is about to violate any provisions of this act or any finding, 
decision, permit, rule, regulation or license made in accordance with the 
provisions thereof, he may transmit such facts as may be available con- 
cerning such violative acts or practices to the attorney general whose 
duty it shall be to apply to the district court of Lewis and Clark county 
for an order enjoining such person, co-partnership, association, or corpora- 
tion from continuing in such violation, or engaging therein or doing any 
act or acts in furtherance thereof. In said action an order or judgment 
may be entered awarding such temporary or final injunction as may be 
proper. All such investment companies or stock-brokers shall be subject 
to examination by the investment commissioner, or his duly authorized 
agents or deputies, at any time the investment commissioner may deem it 
advisable, and in the same manner as is now provided for the examination 
of state banks. The rights, powers, and privileges of the investment com- 
missioner in connection with such examination shall be the same as is now 
provided with reference to the examination of state banks. Such invest- 
ment company or stock-broker shall pay a fee for each examination made 
by said investment commissioner, or his deputies or agents, of not to ex- 
ceed ten dollars for each day or fraction thereof, plus the actual traveling 
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and hotel expenses of said commissioner, or his agent or deputy, that he 
is absent from the capitol building for the purpose of making such exami- | 
nation, and the failure or refusal of any investment company or stock- 
broker to pay such fees upon the demand of the investment commissioner, 
or his deputy or agent, while making such examination, shall work a for- 
feiture of his or its right to do business in this state. 


History: En. Sec. 16, Ch. 85, L. 1913; portion of the first sentence beginning 
re-en, Sec. 4043, R. C. M. 1921; amd. Sec. with the words “and shall have the power 


4, Ch. 178, L. 1957. to establish such rules and regulations 
* * *”- added the second sentence and 
Amendment capitalized the word “All” to begin the 


The 1957 amendment inserted all that third sentence. 


66-2023. (4048) False entries or statements — penalty. Any person 
who shall knowingly or wilfully subscribe to, or make or cause to be made, 
any false statements or false entry in any book of such investment com- 
pany or stock-broker, or exhibit any false paper with the intention of 
deceiving any person authorized to examine into its affairs, or who shall 
make or publish any false or misleading statements of its financial con- 
dition, or of the stocks, bonds, or other securities by it offered for sale, 
or who, in any application to the commissioner, or in any proceeding 
before him, or in any examination, audit, or investigation made by him or 
his authority, knowingly makes any false statement or representation, or 
who, with knowledge of its falsity, files or causes to be filed in the office 
of the commissioner any false statement or representation concerning such 
company or stock-broker or the property which it then holds or proposes 
to acquire, or concerning its financial condition or other affairs, or con- 
cerning its proposed plan of business, or who in connection with any trans- 
action or transactions involving any offer to sell or to buy securities, or 
any sale or purchase of securities, including any securities exempted 
under section 66-2003, directly or indirectly, knowingly or wilfully, em- 
ploys any device, scheme, or artifice to defraud, or makes any untrue 
statement of material fact, or omits to state any material fact necessary in 
order to make the statements made, in the light of the circumstances 
under which they are made, not misleading, or engages in any transaction, 
practice, or course of business which operates or would operate as a 
fraud or deceit, shall be deemed guilty of a felony, and, upon conviction 
thereof, shall be fined not less than five hundred dollars nor more than 
ten thousand dollars, and shall be imprisoned for not less than one year 
nor more than ten years in the state penitentiary. 


History: En. Sec. 21, Ch. 85, L. 1913; words “or who, in any application to the 
re-en. Sec. 4048, R. C. M. 1921; amd. Sec. commissioner” down to and including the 


5, Ch. 178, L. 1957. words “or course of business which oper- 
a s ates or would operate as a fraud or deceit” 
mendment and raised the minimum penalty from $200 


The 1957 amendment inserted all that to $500. 
portion of this section beginning with the 


66-2024. (4049) Penalty for violation of act. Any person or persons, 
agent or agents, investment company, or stock-broker, who shall violate 
any of the provisions of this act, or who shall knowingly or wilfully, di- 
rectly or indirectly offer for sale, or negotiate for the sale of or sell, or 
issue, or cause to be issued any security contrary to the provisions of this 
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act, or in nonconformity with a permit of the commissioner authorizing 
the same, or which applies the proceeds from the sale thereof, or any part 
thereof, to any purpose other than the purpose or purposes, if any, speci- 
fied in such permit, or to any purpose specified in such permit in excess of 
any amount limited in such permit to be used for such purpose, or who, 
with knowledge that any security has been issued, in violation of any pro- 
vision of this act, or regulations thereunder, sells, or offers the same for 
sale, or who wilfully violates or fails, omits, or neglects to obey, observe, 
or comply with any order, permit, decision, rule, regulation, demand, or 
requirement, or any part or provision thereof, of the commissioner under 
the provisions of this act, or who with one or more other persons conspires 
to violate any permit or order issued by the commissioner or any of the 
provisions of this act, shall be deemed guilty of a felony, and, upon convic- 
tion thereof, shall be fined for ‘each offense not less than five hundred 
dollars nor more than ten thousand dollars, or shall be imprisoned in the 
state penitentiary for not less than one year nor more than ten years, or 
by both such fine and imprisonment. 


History: En. Sec. 22, Ch. 85, L. 1913; Repealing Clause 
re-en. Sec. 4049, R. C. M. 1921; amd. Sec. Section 7 of Ch. 178, Laws 1957 repealed 


6, Ch. 178, L. 1957. all acts and parts of acts in conflict there- 
Amendment with. 
The 1957 amendment made numerous Effective Date 
changes in this section. For section prior Section 8 of Ch. 178, Laws 1957 pro- 
to amendment see parent volume. vided the act should be in effect from and 


after its passage and approval. Approved 
March 8, 1957. 


CHAPTER 22—VETERINARY MEDICINE—REGULATION OF PRACTICE 


Section 66-2201. Appointment of state board of veterinary medical examiners. 
66-2202. Organization of board—quorum—powers. 
66-2203. Expenses and funds—records and reports. 
66-2204. _ Applications for license to practice—examinations—fees. 
66-2207. Issuance, registration and reinstatement of licenses. 
66-2208. Display of license and certificate—arrangement with other boards. 
66-2209. Veterinary medicine defined. 
66-2210. Refusal, suspension, and revocation of license and certificate. 
66-2211. Interpretation of statute—persons not embraced within provisions. 
66-2212. Practice in violation of law—penalties. 


66-2201. (3217) Appointment of state board of veterinary medical ex- 
aminers. There is hereby created a state board of veterinary medical 
examiners, to be appointed by the governor of the state of Montana, which 
shall consist of five (5) reputable veterinarians who shall have graduated 
from a college authorized by law to confer degrees and having educational 
standards equal to those approved by the American veterinary medical 
association, and each of whom shall be licensed and registered under this 
act. Appointments shall be made for the term of five (5) years, provided 
that first appointments made pursuant to this chapter shall be one (1) 
for one (1) year, expiring on July 31, 1956, and one (1) for four (4) 
years, expiring on July 31, 1959, and provided, further, that the provisions 
of this chapter shall not affect or alter the terms of office of the present 
members of the state board of veterinary examiners which expire respec- 
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tively on July 31, 1955, July 31, 1957, and July 31, 1958. Members of the 
board shall serve until their successors are appointed and qualified. The 
Montana state veterinary medical society shall, at each annual meeting, 
nominate twice the number of examiners to be appointed that year on the 
board. The names of such nominees shall be annually transmitted under 
seal by the president and secretary, prior to July first, to the governor, 
who shall, prior to August first, appoint from such lists the examiners that 
will be required to fill any vacancies that will occur from expiration of 
term on July thirty-first. Any other vacancy, however occurring, shall 
likewise be filled by the governor for the unexpired term. Each nominee, 
before appointment, shall furnish to the governor proof that he has re- 
ceived a degree in veterinary medicine from an authorized veterinary 
medical school, and that he is licensed by the state board of veterinary 
medical examiners, and that he has actually and legally practiced veterin- 
ary medicine in either private practice or public service in the state of 
Montana for at least five (5) years, immediately preceding his appoint- 
ment. If no nominees are legally before him from the society, the governor 
may appoint from licensed and registered members of the veterinary pro- 
fession in good standing in Montana without restriction. The governor 
may, after due notice and hearing, remove any examiner for misconduct, 
incapacity, or neglect of duty. 


History: En. Sec. 1, Ch. 82, L. 1913; Amendment 
Tre-en. Sec. 3217, R. C; M. 1921; amd. Sec. The 1955 amendment completely he- 
1, Ch. 90, L. 1955. wrote this section. For section prior to 


amendment see parent volume. 


66-2202. (3218) Organization of board — quorum — powers. Every 
veterinary medical examiner shall receive a certificate of appointment 
from the governor, and, before beginning his term of office, shall file with 
the secretary of state the constitutional oath of office. The board shall 
annually elect from its members a president, vice-president, and secretary- 
treasurer, and shall hold at least two (2) regular meetings each year. At 
any meeting three (3) members of the board shall constitute a quorum. 
If any member of the board shall, without cause, absent himself from two 
(2) of its regular meetings consecutively, his office shall be deemed vacant. 
The board is hereby authorized and empowered: to promulgate, revise, 
alter, and amend and enforce reasonable rules, regulations and orders 
which it determines in its discretion to be necessary to the performance 
of its duties; to prescribe forms for application for examination and li- 
cense; to prepare and supervise examination of applicants for license to 
practice veterinary medicine; to obtain the services of professional exam- 
ination agencies in lieu of its own preparation of such examinations; to 
issue and revoke licenses as hereinafter provided; to hold hearings, issue 
subpoenas, administer oaths and take testimony and proofs concerning 
all matters within its jurisdiction; to issue commissions to take deposi- 
tions of witnesses who are sick or absent from the state; to employ attor- 
neys, subject to the approval of the attorney general, to assist county at- 
torneys in prosecutions brought under this chapter in the respective 
district courts of the state or to assist the attorney general in representing 
the board before the supreme court; to employ attorneys or other qualified 
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persons to serve as referees in the holding of hearings ordered by the 


board. 


History: En. Sec. 2, Ch. 82, L. 1913; 
- re-en. Sec. 3218, R. C. M. 1921; amd. Sec. 
2, Ch. 90, L. 1955. 


Amendment 

The 1955 amendment inserted the words 
“at least’ between the words “hold” and 
“two” in the second sentence; substituted 


board” for “a majority” in the third sen- 
tence and substituted the last sentence 
for two former sentences which read: 
“The board may take testimony and 
proofs concerning all matters within its 
jurisdiction. The board may make all by- 
laws and rules not inconsistent with law 
needed in performing its duties.” 


the words “three (3) members of the 


66-2203. (3219) Expenses and funds—records and reports. Each mem- 
ber of the board shall be entitled to receive all necessary traveling and 
subsistence expenses, provided such expenses shall not exceed the amount 
in the treasury during any fiscal year. The secretary-treasurer shall re- 
ceive an additional salary to be fixed annually by the board and not to 
exceed five hundred dollars ($500.00) per annum. The board shall require 
the secretary-treasurer to give bond in such sum and with such conditions 
as the board may from time to time direct. The board shall keep full and 
complete minutes of its proceedings and of its receipts and disbursements, 
and a full and accurate list of all persons licensed and registered by it, and 
such records shall be public records, and shall, at all times, be open to 
public inspection. The secretary-treasurer of said board shall be the legal 
custodian of all moneys received for licenses or certificates of registration, 
as provided by this article, up to and including the sum of five thousand 
dollars ($5,000.00). If, at any time, the amount of moneys received, after 
deducting such salaries and expenses, shall amount to more than five 
thousand dollars ($5,000.00), the secretary-treasurer shall forward the 
amount in excess of five thousand dollars ($5,000.00) to the treasurer of 
the state of Montana, and receive his official receipt for same. Said 
board shall, not later than July fifteenth of each year, submit to the gov- 
ernor a full and complete report of its proceedings during the twelve (12) 
months immediately preceding. 


History: En. Sec. 3, Ch. 82, L. 1913; 
re-en. Sec. 3219, R. C. M. 1921; amd. Sec. 
3, Ch. 90, L. 1955. 


Amendment 

The 1955 amendment in the first sen- 
tence substituted the word “subsistence” 
for “incidental”; in the second sentence 
inserted the word “annually” between the 
words “fixed” and “by” and substituted 
“five hundred dollars” for “one hundred 
and fifty dollars’; in the third sentence 
substituted “The board shall require the 


66-2204. (3220) Applications for 


secretary-treasurer to” for “The _ secre- 
tary-treasurer shall’; in the fifth sentence 
substituted “five thousand dollars” for 
“one thousand dollars’ and after the word 
“dollars” deleted the words “which shall 
constitute a trust fund to be used, besides 
salaries and other expenses of the board, 
in carrying on prosecutions under the pro- 
visions of this act” and in the sixth sen- 
tence substituted “five thousand dollars” 
for “one thousand dollars” and “the 
amount in excess of five thousand dol- 
lars” for “the same.” 


license to practice—examinations— 


fees. Any citizen of the United States who is over the age of twenty-one 
(21) years desiring to begin the practice of veterinary medicine or veterin- 
ary surgery in the state of Montana, or who shall desire to hold himself or 
herself out to the public as a practitioner of veterinary medicine or vet- 
erinary surgery, except as provided in section 66-2211, shall make appli- 
cation to said board of examiners for license so to do. Such application 
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shall be upon a form furnished by said board, and shall be accompanied 
by satisfactory evidence of the good moral character of the applicant, 
and shall present evidence of his having graduated in and received a de- 
gree from a legally authorized veterinary medical school having educa- 
tional standards equal to those approved by the American veterinary 
medical association. On application, a photostatic copy of the diploma of 
said applicant shall be submitted to said board for inspection and verifi- 
cation, and such photostatic copy shall be and remain the property of the 
board. Every person applying to said board for license to practice shall 
pay to the board the fee of twenty-five dollars ($25.00), which fee shall in 
no case be refunded, and which shall become a part of the funds of the 
treasury of the board. Said board shall by means of examination, either 
oral or written or practical, or such combination of oral or written or 
practical as the board may determine, ascertain the professional qualifi- 
cations for license of all applicants under this act, except that investigation 
under reciprocity arrangements may replace examination for licensees from 
other states as provided by section 66-2208, and the board shall issue such 
license to all who are found upon such examination or investigation to 
be in the judgment of said board competent to practice, and no such li- 
cense shall be issued to any person who is not found by such examination 
or investigation to be competent. 


Such examination shall be held in January and June of each year at a 
time and place or places specified by said board. Such examination shall 
cover theory and practice, materia medicia [medica] and therapeutics, 
livestock sanitaton, surgery, and communicable diseases and such other 
subjects chosen by the board as are ordinarily included in the curriculum 
of a legally chartered school of veterinary medicine recognized and ap- 
proved by the American veterinary medical association. 


Said board shall consecutively number all applications received and 
note upon each the disposition made of it and preserve same for reference, 
and shall number consecutively all licenses issued; provided, that veteri- 
narians who are at the time of the passage and approval of this act licensed 
and registered to practice veterinary medicine in the state of Montana, 
shall be entitled to a license without such examination. 


All applicants must achieve a grade of seventy per cent (70%) in all 
subjects in order to obtain a license. An applicant who has failed an 
examination may apply to be re-examined at any subsequent examination, 
shall pay another application fee in the amount of twenty-five dollars 
($25.00), and shall take another complete examination in all subjects. 


An applicant for examination hereunder may in the discretion of the 
board be given a temporary permit to practice veterinary medicine prior 
to taking the examination, provided such applicant is employed by and 
working under the supervision of and in the same office with a veterinarian 
licensed under this act; such temporary permit shall be valid only until 
the date of the next succeeding examination, and no longer, and under no 
circumstances shall the board issue a second temporary permit to the 
same person. A temporary permit shall not be issued to a person who has 
failed an examination given by the board. 
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History: En. Sec. 4, Ch. 82, L. 1913; Amendment 
amd. Sec. 1, Ch. 150, L. 1919; re-en, Sec. The 1955 amendment made numerous 
3220, R. C. M. 1921; amd. Sec. 4, Ch. 90, changes in this section. For section prior 
L. 1955. to amendment see parent volume. 


66-2207. (3223) Issuance, registration and reinstatement of licenses. 
The state board of veterinary medical examiners will, at the conclusion 
of a regular examination or after investigation under reciprocity ar- 
rangements as provided by section 66-2208, if in their judgment the ap- 
plicant is duly qualified therefor, issue a license to practice veterinary 
medicine. 


Every license so granted by the board shall be issued under seal, and 
shall be signed by the president and secretary-treasurer of the board, and 
shall state that the licensee has given satisfactory evidence of fitness as to 
age, character, veterinary medical education, and all other matters re- 
quired by law, and that after full examination or investigation under 
reciprocity arrangements he or she has been found duly qualified to 
practice. 

Each person licensed by the board to practice veterinary medicine in 
this state shall procure from the secretary of the board on or before July 
first, annually, his certificate of registration. Such certificate shall be 
issued by the secretary upon the payment of a fee to be fixed annually 
by the board, not exceeding the sum ot ten dollars ($10.00), and certificate 
so issued shall be prima facie evidence of the right of the holder to practice 
veterinary medicine in this state during the time for which it is issued. 
Failure of a person licensed by the board to procure a certificate of 
registration on or before July first of every year shall ipso facto constitute 
a forfeiture of the license held by such person, provided, however, that 
any person who has thus forfeited his license may have it restored to him 
by making written application for restoration within one (1) year of such 
forfeiture setting forth the reasons for failure to procure the certificate of 
registration at the time specified by this section and accompanied by pay- 
ment of the registration fee hereinabove set forth and such additional 
restoration fee not to exceed ten dollars ($10.00) as the board may re- 
quire. Such person so making application for restoration of license within 
one (1) year of its forfeiture by him shall not be required to submit to 
examination. 

Notwithstanding any other provisions in this chapter, any person li- 
censed by the board who enters, or is called to active duty by, any branch 
of the armed services of the United States shall be entitled to receive 
automatic registration of his license during the period of his duty with 
the armed services, provided, however, that within one (1) year after 
release or discharge from duty in such armed services he shall procure a 
certificate of renewal from the board and pay the regular fee therefor. 
Failure of such person to procure such certificate of renewal within one 
(1) year after such release or discharge shall be the equivalent of a failure 
to procure a certificate of registration on or before July first of any year, 
and the same forfeiture and restoration requirements shall be invoked. 

Each person licensed by the board shall at all times have his residence 
and office address on file with the board. 
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History: En. Sec. 7, Ch. 82, L. 1913; 
re-en. Sec. 3223, R. C. M. 1921; amd. Sec. 
5, Ch. 90, L. 1955. 


PROFESSIONS AND OCCUPATIONS 


Amendment 


The 1955 amendment made numerous 
changes in this section. For section prior 


to amendment see parent volume. 


66-2208. (3224) Display of license and certificate—arrangement with 
other boards. No person shall practice veterinary medicine in the state of 
Montana without possessing and displaying prominently in his or her 
principal office a license and a current and valid certificate of registration 
issued pursuant to the provisions of this act. The board of veterinary 
medical examiners may make arrangement with similar boards in the 
several states insofar as practicable, whereby due credit for state and 
territorial licenses will be allowed in the state of Montana to such li- 
censees of said board as desire to secure license to practice veterinary 
medicine in this state, and whereby licensees of the board of veterinary 
medical examiners in this state will secure due credit for license issued by 
said board, whenever such licensees desire to secure license to practice in 
any other state or territory; but no arrangement shall be made under the 
provisions of this section which will be liable to lower the standard of 
practice of veterinary medicine in the state of Montana. The board may, 
if deemed necessary, require an examination of applicants for license 
from other states after careful consideration of credentials from such states. 
The board shall by regulation establish methods and procedures for investi- 
gation of applicants for license by reciprocity, and no license shall be 
issued as a result of reciprocity between the states to any applicant unless 
such applicant has been lawfully and continuously in practice as a licensed 
veterinarian for at least one (1) year in the state from which he applies 
immediately preceding the date of his application for a license to practice in 
this state. 


History: En. Sec. 8, Ch. 82, L. 1913; 
re-en. Sec. 3224, R. C. M. 1921; amd. Sec. 
6, Ch. 90, L. 1955. 


Amendment 


The 1955 amendment substituted the 
first sentence for one which read “Every 
person practicing veterinary medicine or 
veterinary surgery in the state of Mon- 
tana, or representing himself as so prac- 
ticing, shall display or cause to be dis- 


played conspicuously in his or her usual 
place of business, license or certificate of 
registration issued to him or pursuant to 
the provisions of this act”; at the begin- 
ning of the second sentence substituted 
“The board of veterinary medical ex- 
aminers may” for “The board of exam- 
iners shall’; deleted the words “or sur- 
gery” which appeared after the words 
“veterinary medicine” in the second sen- 
tence and added the last sentence. 


66-2209. (3225) Veterinary medicine defined. Any person shall be 
deemed in the practice of veterinary medicine when he does any of the 


following: 


(a) Represents himself as or is engaged in the practice of veterinary 
medicine in any of its branches either directly or indirectly. 
(b) Uses any words, titles, or letters in such connection or upon any 


display or advertisement or under any circumstances so as to induce the 
belief the person using them is engaged in the practice of veterinary medi- 
cine. Such use shall be prima facie evidence of the intention to represent 
oneself as engaged in the practice of veterinary medicine in any of its 
branches. 

(c) Diagnoses, prescribes or administers any drug, medicine, appliance, 
application, or treatment of whatever nature, or performs a surgical opera- 
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tion or manipulation, for the prevention, cure, or relief of a pain, deformity, 
wound, fracture, or bodily injury or physical condition or disease of ani- 
mals. 

(d) Instructs, demonstrates or solicits, by any notice, sign, or other 
indication, with contract either express or implied, or otherwise, with or 
without the necessary instruments for the administration of biologics or 
medicines or animal disease cures for the prevention and treatment of 
disease of animals and any and all remedies for the treatment of internal 
parasites in animals. 

No person shall practice veterinary medicine or veterinary surgery, 
or farriery, in the state of Montana unless licensed by the state board of 
veterinary medical examiners of the state of Montana, and registered as 
required by this chapter; nor shall any person practice veterinary medicine, 
surgery, or farriery, whose authority to practice is suspended or revoked 


by said board. 


History: En. Sec. 9, Ch. 82, L. 1913; Amendment 
re-en. Sec. 3225, R. C. M. 1921; amd. Sec. The 1955 amendment completely re- 
7, Ch. 90, L. 1955. wrote this section. For section prior to 


amendment see parent valume. 


66-2210. (3226) Refusal, suspension, and revocation of license and cer- 
tificate. The state board of veterinary medical examiners may either refuse 
to issue a license or refuse to issue a certificate of registration or suspend 
or revoke a license and certificate of registration upon any of the following 
grounds: 

(a) Fraud or deception in procuring the license. 

(b) The publication or use of any untruthful or improper statement, 
or representation with the view of deceiving the public, or any client or 
customer in connection with the practice of veterinary medicine. 

(c) The conviction of a felony as shown by a certified copy of the 
record of the court of conviction. 

(d) Habitual intemperance in the use of intoxicating liquors, or 
habitual addiction to the use of morphine, cocaine, or other habit forming 
drugs; or conviction of a violation of any federal or state law relating te 
narcotic drugs. 

(e) Immoral, unprofessional, or dishonorable conduct manifestly dis- 
qualifying the licensee from practicing veterinary medicine. 

(f) Gross malpractice, including failure to furnish to the board, upon 
written application by it, any report or information relating thereto. 

(g) The employment of unlicensed persons to perform work which 
under this chapter can lawfully be done only by persons licensed to prac- 
tice veterinary medicine. 

(_h) Fraud or dishonest conduct in applying or reporting diagnostic 
biological tests or.in issuing health certificates. 

(i) Failure to keep one’s premises in a clean and sanitary condition. 

(j) Violation of any of the provisions of this act or of any of the 
rules, regulations or orders promulgated by the state board of veterinary 
medical examiners to carry out the provisions of this chapter. 

(k) ‘Revocation by proper authorities for any of the above reasons 
of a license issued by a sister state. 
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The board may neither refuse to issue a license or certificate of regis- 
tration nor suspend or revoke any license and certificate of registration, 
however, for any such cause, unless the person accused has been given at 
least twenty (20) days’ notice in writing of the charge against him, and 
a public hearing by the board is first had. 

Such hearing shall be held by the board or by a referee appointed by 
the board; and the board or its duly authorized referee is hereby author- 
ized to administer oaths, subpoena witnesses and compel the production 
of relevant books and papers and receive evidence in order to carry out 
the provisions of this act. 


History: En. Sec. 10, Ch. 82, L. 1913; Amendment 
re-en, Sec. 3226, R. C. M. 1921; amd. Sec. The 1955 amendment completely re- 
8, Ch. 90, L. 1955. wrote this section. For section prior to 


amendment see parent volume. 


66-2211. (3227) Interpretation of statute—persons not embraced with- 
in provisions. This chapter does not apply to: 


(a) Veterinarians in the performance of their official duties, either 
civil or military, in the service of the United States of America, unless 
they engage in the practice of veterinary medicine, as defined in this chap- 
ter, in a private capacity. 

(b) Laboratory technicians and veterinary research workers, as dis- 
tinguished from veterinarians, in the employ of the state of Montana, or 
United States of America and engaged in labors in laboratories under the 
direct supervision of the Montana livestock sanitary board, Montana state 
college or the United States of America. 

(c) Lawfully qualified veterinarians from other states or any foreign 
country meeting legally licensed and registered Montana veterinarians in 
this state in consultation. 


(d) Any veterinarian residing on a border of a neighboring state and 
duly authorized under the laws thereof to practice veterinary medicine 
therein, who is actually called to attend cases in this state, but who does 
not open an office or appoint a place to meet patients or receive calls 
within this state, provided that veterinarians licensed and registered in 
this state are extended a like privilege to engage in the practice of veter- 
inary medicine to the same extent in the neighboring state. 


(e) The employment of veterinary medical students who have suc- 
cessfully completed three (3) years of the professional curriculum in veter- 
inary medicine at a college having educational standards equal to those 
approved by the American veterinary medical association and authorized 
by law to confer degrees as assistants to veterinarians licensed and regis- 
tered pursuant to this chapter; provided, however, such employment shall 
not be contracted for or entered into except after written application for 
approval directed to the board of veterinary medical examiners and the 
written grant of approval by said board; and provided, further, such em- 
ployment shall not be for a period in excess of six (6) months from the 
date of completion of such third year of study. 


The operations known and designated as spaying, castrating or dehorn- 
ing of large animals shall not be considered the practice of veterinary 
medicine within the meaning of this chapter. 
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Nothing in this chapter shall be construed or interpreted to prohibit 
any person from treating his own farm animals or being assisted in such 
treatment by his employees regularly employed in the conduct of his 
business, or by other persons whose services are rendered gratuitously in 
case of emergency. 


Nothing in this chapter shall be construed or interpreted to prohibit the 
selling of veterinary remedies and instruments by a registered pharmacist 
at his regular place of business. 


History: En. Sec. 11, Ch. 82, L. 1913; 
re-en. Sec. 3227, R. C. M. 1921; amd. Sec. 
9, Ch. 90, L. 1955. 


Amendment 


The 1955 amendment completely re- 
wrote this section. For section prior to 
amendment see parent volume. 


66-2212. (3228) Practice in violation of law—penalties. Any person 
practicing veterinary medicine or farriery within this state, as defined in 
this chapter, without first having obtained a license to practice and being 
registered as required by this chapter, or after his license to practice has 
been suspended or revoked, or contrary to the provisions of this chapter 
in any manner, shall be guilty of a misdemeanor for each violation of the 
provisions of this chapter or for each act relating to the practice of veter- 
inary medicine in this state, and upon conviction shall be punished by a 
fine of not less than two hundred dollars ($200.00) nor more than five 
hundred dollars ($500.00), or by imprisonment in the county jail for not 
less than thirty (30) days nor more than six (6) months, or by both said 
fine and imprisonment. Any person convicted a second time for any viola- 
tion of this chapter shall be punished by both such fine and imprison- 
ment. The district court shall have jurisdiction of all prosecutions brought 
hereunder. 


History: En. Sec. 12, Ch. 82, L. 1913; 
re-en. Sec. 3228, R. C. M. 1921; amd. Sec. 
10, Ch. 90, L. 1955. 


Amendment 

The 1955 amendment completely re- 
wrote this section. For section prior to 
amendment see parent volume. 


word of this act shall be determined by a 
court of competent jurisdiction to be un- 
constitutional or inoperative, it shall not 
affect the remaining portions of this act.” 


Repealing Clause 


Section 12 of Ch. 90, Laws 1955 re- 
pealed all acts and parts of acts in con- 


a¢ flict therewith. 
Separability Clause 


Section 11 of Ch. 90, Laws 1955 read 
“If any section, subdivision, sentence or 
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66-2337. Application for registration—fees. 

66-2338. ‘ Examinations. 

66-2339. Certificates of registration—seal. 

66-2340. Expiration and renewals—fee. 

66-2341. Persons presently registered as civil engineer and/or land surveyor. 

66-2342. Present professional engineers—persons in military service. 

66-2343. Engineering plans and specifications for public works. 

66-2344. Registration of persons registered by other states or authorities. 

66-2345. Revocation of registration—hearings—re-issuance of certificate— 
appeals. 

66-2346. Violations—penalties—enforcement of act. 

66-2347. Practices to which act inapplicable. 


66-2301 to 66-2323. Repealed. 


Repeal 


These sections (Secs. 1-23, Ch. 284, L. 
1947), relating to the regulation of civil 


engineers and land surveyors, were re- 
pealed by Sec. 27, Ch. 150, Laws 1957. 
For new provisions see 66-2324 to 66-2347. 


66-2324. Registration required. ‘That in order to safeguard life, health, 
and property, and to promote the public welfare, any person in either 
public or private capacity, practicing or offering to practice engineering 
or land surveying, shall hereafter be required to submit evidence that he 
is qualified so to practice and shall be registered as hereinafter provided; 
and from and after the first day of January, 1958, it shall be unlawful for 
any person to practice or to offer to practice in this state, engineering or 
land surveying, as defined in this act, or to use in connection with his 
name or otherwise assume, use or advertise any title or description tending 
to convey the impression that he is a professional engineer or a land sur- 
veyor, unless such person has been duly registered under the provisions 


mithis-act, 
History: En. Sec. 1, Ch. 150, L. 1957. 


Title of Act 


An act to regulate the practices of engi- 
neering and land surveying; to safeguard 
life, health, and property, and to promote 
the public welfare; providing for the reg- 
istration of qualified persons as profession- 
al engineers and land surveyors, and pro- 
viding for the certification of engineers-in- 
training; defining the terms “engineer,” 
“professional engineer,” “engineer-in-train- 
ing,” “practice of engineering,” “land sur- 
veyor,”’ and “practice of land surveying”; 
creating a state board of registration for 


professional engineers and land surveyors 
and providing for the appointment of its 
members; fixing the term of the board; 
defining its powers and duties; setting 
forth the minimum qualifications and other 
requirements for registration; making the 
administration of this act self supporting 
by establishing fees with expiration and 
renewal requirements; exempting certain 
groups; and providing for the enforcement 
of this act and penalties for its violation, 
and repealing sections 66-2301 through 66- 
2323 of the Revised Codes of Montana, 
1947, and all acts and parts of acts in con- 
flict herewith. 


66-2325. Short title. This act shall be known and may be cited as 
the Montana Professional Engineers’ Registration Act. 
History: En. Sec. 2, Ch. 150, L. 1957. 


66-2326. Definitions. The term “engineer” as used in this act shall 
mean a professional engineer as hereinafter defined. 

The term “professional engineer” within the meaning and intent of this — 
act shall mean a person who, by reason of his special knowledge of the 
mathematical and physical sciences and the principles and methods of en- 
gineering analysis and design, acquired by professional education and 
practical experience, is qualified to practice engineering as hereinafter de- 
fined, as attested by his legal registration as a professional engineer. 
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The term “engineer-in-training” as used in this act shall mean a candi- 
date for registration as a professional engineer who is a graduate in an 
approved engineering curriculum of four years or more from a school or 
college approved as of satisfactory standing by the engineers’ council for 
professional development or its successor as an agency evaluating profes- 
sional engineering curricula, or who has had four years or more of experi- 
ence in engineering work of a character satisfactory to the board; and 
who, in addition, has successfully passed the examination in the funda- 
mental engineering subjects as provided in section 15 [66-2338] of this 
act, and who shall have received from the board, as hereinafter defined, a 
certificate stating that he has successfully passed this portion of the pro- 
fessional examinations. 

The term “practice of engineering” within the meaning and intent of 
this act shall mean any professional service or creative work requiring en- 
gineering education, training, and experience and the application of such 
special knowledge of the mathematical, physical, and engineering sciences 
to such professional services or creative work as consultation, investiga- 
tion, evaluation, planning, design, and supervision of construction for the 
purpose of assuring compliance with specifications and design, in connec- 
tion with any public or private utilities, structures, buildings, machines, 
equipment, processes, works, or projects. 

The practice of engineering shall not include the work ordinarily per- 
formed by persons who operate or maintain machinery or equipment, or 
communication lines or signal circuits, or electric power lines or pipelines. 

The term “land surveyor” as used in this act shall mean a person who 
engages in the practice of land surveying as hereinafter defined. 

The practice of land surveying within the meaning and intent of this 
act includes surveying of areas for their correct determination and descrip- 
tion and for conveyancing, or for the establishment or re-establishment of 
land boundaries and the plotting of lands and subdivisions thereof. 

The term “board” as used in this act shall mean the state board of regis- 
tration for professional engineers and land surveyors provided for by this 
act. 

History: En. Sec. 3, Ch. 150, L. 1957. 


66-2327. Board—members—term. A state board of registration for 
professional engineers and land surveyors is hereby created whose duty it 
shall be to administer the provisions of this act. The board shall consist of 
five professional engineers, who shall be appointed by the governor. No 
more than two members shall be from the same branch of the profession 
of engineering. All board members shall have the qualifications required 
by section 5 [66-2328]. 

The members of the first board shall be appointed within ninety days 
after the passage of this act. Two members of the first board shall be 
members of the previous civil engineer board, and shall serve for one and 
two year terms respectively. The other appointments to the first board 
shall be for the terms of three, four, and five years respectively, or until 
their successors are duly appointed and qualified. Every member of the 
board shall receive a certificate of his appointment from the governor and 
before beginning his term of office shall file with the secretary of state his 
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written oath or affirmation for the faithful discharge of his official duty. 
Each member of the board first appointed hereunder shall receive a cer- 
tificate of registration under this act from said board. On the expiration 
of the term of any member, the governor shall appoint for a term of five 
years a registered professional engineer, having the qualifications required 
by section 5 [66-2328], to take the place of the member whose term on 
said board is about to expire. Each member shall hold office until the 
expiration of the term for which such member is appointed or until a 
successor shall have been duly appointed and shall have qualified. A mem- 
ber of the board may be appointed to succeed himself. 
History: En. Sec. 4, Ch. 150, L. 1957. 


66-2328. Board—dqualifications. Each member of the board shall be 
a citizen of the United States and a resident of this state, and shall have 
been engaged in the practice of engineering for at least twelve years, and 
shall have been in responsible charge of important engineering work for at 
least five years. Responsible charge of engineering teaching may be con- 
strued as responsible charge of important engineering work. 
History: En. Sec. 5, Ch..150, L. 1957. 


66-2329. Board—compensation and expenses. Each member of the 
board shall receive per diem when actually attending to the work of the 
board or any of its committees and for the time spent in necessary travel. 
Such per diem shall be fixed by the board in its sound discretion, but it 
shall not exceed twenty-five dollars ($25.00) per day. In addition thereto, 
each member shall be reimbursed for all actual traveling, incidental, and 
clerical expenses necessarily incurred in carrying out the provisions of this 
act. 

History: En. Sec. 6, Ch. 150, L. 1957. 


66-2330. Board—removal of members—vacancies. The governor may 
remove any member of the board for misconduct, incompetency, neglect of 
duty, or for any other sufficient cause. Vacancies in the membership of the 
board shall be filled for the unexpired term by appointment by the gov- 
ernor. 

History: En. Sec. 7, Ch. 150, L. 1957. 


66-2331. Board—organization—meetings. The board shall hold a 
meeting within thirty days after its members are first appointed, and 
thereafter shall hold at least two regular meetings each year. Special 
meetings shall be held at such time as the rules and regulations of the 
board may provide. Notice of all meetings shall be given in such manner 
as the rules and regulations may provide. The board shall elect annually 
the following officers: A chairman, a vice-chairman, and a secretary. A 
quorum of the board shall consist of not less than three members. 

History: En. Sec. 8, Ch. 150, L. 1957. 


66-2332. Board—powers. The board shall have the power to adopt 
and amend all rules and regulations and rules of procedure, not inconsis- 
tent with the constitution and laws of this state, which may be reasonably 
necessary for the proper performance of its duties and the regulations of 
the proceedings before it. The board shall adopt and have an official seal. 
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In carrying into effect the provisions of this act, the board, under the 
hand of its chairman and the seal of the board may subpoena witnesses 
and compel their attendance, and also may require the production of books, 
_ papers, documents, etc., in a case involving the revocation of registration 
or practicing or offering to practice without registration. Any member of 
the board may administer oaths or affirmations to witnesses appearing be- 
fore the board. If any person shall refuse to obey any subpoena so issued, 
or shall-refuse to testify or produce any books, papers, or documents, the 
board may present its petition to the district court, setting forth the facts, 
and thereupon such court shall, in a proper case, issue its subpoena to such 
person, requiring his attendance before such authority and there to testify 
or to produce such books, papers, and documents, as may be deemed 
necessary and pertinent by the board. Any person failing or refusing to 
obey the subpoena or order of the said court may be proceeded against in 
the same manner as for refusal to obey any other subpoena or order of 
said court. 

History: En. Sec. 9, Ch. 150, L. 1957. 


66-2333. Professional engineers’ fund—receipts and disbursements— 
secretary—assistants. The secretary of the board shall receive and ac- 
count for all moneys derived under the provisions of this act, and shall 
pay the same monthly to the state treasurer, who shall keep such moneys 
in a separate fund to be known as the “professional engineers’ fund.” 
Such fund shall be kept separate and apart from all other moneys in the 
treasury, and shall-be paid out only by warrants drawn by the state au- 
ditor, upon claims filed and approved as required by law. All moneys in 
the “professional engineers’ fund” are hereby specifically appropriated for 
the use of the board. The secretary of the board shall give a surety bond 
to the state in such sum as the board may determine. The premium on 
said bond shall be regarded as a proper and necessary expense of the 
board, and shall be paid out of the “professional engineers’ fund.” The 
secretary of the board shall receive such salary as the board shall deter- 
mine in addition to the compensation and expenses provided for in section 
6 [66-2329]. The board may appoint an assistant secretary or executive 
secretary or may employ such clerical or other assistants as are necessary 
for the proper performance of its work, and may make expenditures of 
this fund for any purpose which in the opinion of the board is reasonably 
necessary for the proper performance of its duties under this act, including 
the expenses of the board’s delegates to annual conventions of, and mem- 
bership dues to, the national council of state boards of engineering exami- 
ners. Under no circumstances shall the total amount of warrants issued 
by the state auditor in payment of the expenses and compensation pro- 
vided for in this act exceed the amount of the examination and registration 
fees collected as herein provided. 

History: En. Sec. 10, Ch. 150, L. 1957. 


66-2334. Records and reports—register. The board shall keep a 
record of its proceedings and a register of all applicants for registration, 
which register shall show (a) the name, age, and residence of each ap- 
plicant ; (b) the date of the application ; (c) the place of business of such ap- 
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plicant; (d) his educational and other qualifications; (e) the branch 
or branches of engineering in which the applicant qualified; (f) whether 
or not an examination was required; (g) whether the applicant was re- 
jected; (h) whether a certificate of registration was granted; (i) the 
date of the action of the board; and (j) such other information as may be 
deemed necessary by the board. 

The records of the board shall be prima facie evidence of the proceed- 
ings of the board set forth therein, and a transcript thereof, duly certified 
by the secretary of the board under seal, shall be admissible in evidence 
with the same force and effect as if the original were produced. 


Annually, as of June 30, the board shall submit to the governor a re- 
port of its transactions of the preceding year, and shall also transmit to 
him a complete statement of the receipts and expenditures of the board, 
attested by affidavits of its chairman and its secretary. 

History: En. Sec. 11, Ch. 150, L. 1957. 


66-2335. Roster. A roster showing the names and places of business 
of all registered professional engineers and all registered land surveyors 
shall be published by the secretary of the board during the month of April 
of each year. Copies of this roster shall be mailed to each person so 
registered, placed on file with the secretary of state, the clerk of each 
incorporated city and town and in the office of each county clerk and 
recorder within the state, and furnished to the public upon request. 

History: En. Sec. 12, Ch. 150, L. 1957. 


66-2336. Requirements for registration. The following shall be con- 
sidered as minimum evidence satisfactory to the board that the applicant 
is qualified for registration as a professional engineer, or land surveyor, 
or for certification as an engineer-in-training, respectively: 

(1) As a professional engineer: 


a.—Graduation in an approved engineering curriculum of four years 
or more from a school or college approved as of satisfactory standing by 
the engineers’ council for professional development, or its successor as 
an agency evaluating professional engineering curricula; and a specific 
record of an additional four years or more of experience in engineering 
work of a character satisfactory to the board, and indicating that the ap- 
plicant is competent to practice engineering (in counting years of experi- 
ence, the board at its discretion may give credit, not in excess of one year, 
for satisfactory graduate study in engineering), and by successfully pass- 
ing an oral or written examination, or both, as the board may determine; or 


b.—A specific record of eight years or more of experience in engineer- 
ing work of a character satisfactory to the board, and successfully passing 
a written, or written and oral, examination designated to show that the 
applicant is competent to practice engineering; or 


c.—A specific record of twelve years or more of lawful practice in en- 
gineering work of a character satisfactory to the board and indicating that 
the applicant is competent to practice engineering and has had responsible 
charge of important professional engineering work for at least five years, 
and provided applicant is not less than thirty-five years of age. 
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(2) As an engineer-in-training: . 

a.—Graduation in an accredited engineering curriculum of four scholas- 
tic years or more from a school or college approved as of satisfactory 
standing by the engineers’ council for professional development, or its 
successor as an agency evaluating professional engineering curricula, and 
successfully passing a written examination in the basic engineering sub- 
jects fOr 

b.—A specific record of four years or more of experience in engineering 
work of a character satisfactory to the board, and successfully passing a 
written examination in the basic engineering subjects. 

(3) Asa land surveyor: 


a.—Graduation from a school or college approved as of satisfactory 
standing by the engineers’ council for professional development, or its 
successor aS an agency evaluating professional engineering curricula, in- 
cluding the completion of an approved course in surveying; and an addi- 
tional two years or more of experience in land surveying work of a charac- 
ter satisfactory to the board and indicating that the applicant is competent 
to practice land surveying; or 


b.—A specific record of six years or more of experience in land sur- 
veying work of a character satisfactory to the board and indicating that 
the applicant is competent to practice land surveying, and successfully 
passing a written, or written and oral, examination in surveying prescribed 
by the board; or 


c.—A specific record of ten years or more of lawful practice in land 
surveying work of a character satisfactory to the board and provided ap- 
plicant is not less than thirty years of age. 


No person shall be eligible for registration as a professional engineer, 
or land surveyor, or certification as an engineer-in-training, who is not of 
good character and reputation. 


In considering the qualifications of applicants, engineering teaching 
may be construed as engineering experience. 


The satisfactory completion of each year of an approved curriculum in 
engineering in a school or college approved as of satisfactory standing by 
the engineers’ council for professional development, or its successor as an 
agency evaluating professional engineering curricula, without graduation, 
shall be considered as equivalent to a year of experience in section 13 
(1) b and (2) b [this section]. Graduation in a curriculum other than 
engineering from a college or university of recognized standing may be 
considered as equivalent to two years of experience in section 13 (1) and 
(2) b [this section]; provided, however, that no applicant shall receive 
credit for more than four years of experience because of undergraduate 
educational qualifications. 

The mere execution, as a contractor, of work designed by a professional 
engineer, or the supervision of the construction of such work as a foreman 
or superintendent shall not in itself be deemed to be qualifying engineering 
experience. 

Any person having the necessary qualifications prescribed in this act 
to entitle him to registration shall be eligible for such registration although 
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he may not be practicing his profession at the time of making his appli- 
cation. 
History: En. Sec. 13, Ch. 150, L. 1957. 


66-2337. Application for registration—fees. Applications for registra- 
tion shall be on forms prescribed and furnished by the board, shall con- 
tain statements made under oath, showing the applicant’s education and 
detailed summary of his technical work, and shall contain not less than five 
references, of whom three or more shall be engineers having personal 
knowledge of his engineering experience. 


The registration fee for professional engineers shall be twenty dollars 
($20.00), ten dollars ($10.00) of which shall accompany application, the 
remaining ten dollars ($10.00) to be paid upon issuance of certificate. 
When a certificate of qualification issued by the national bureau of engi- 
neering registration is accepted as evidence of qualification, the total fee 
for registration as professional engineer shall be ten dollars ($10.00). 


The fee for engineer-in-training shall be ten dollars ($10.00), which 
shall accompany the application and shall include the cost of examination 
and issuance of certificate. When certification as an engineer-in-training 
by another state, or any territory or possession of the United States, or 
of any country, is accepted as evidence of qualification, the fee for engi- 
neer-in-training in Montana shall be one dollar ($1.00). When registra- 
tion as a professional engineer is completed by an engineer-in-training, an 
additional fee of ten dollars ($10.00) shall be paid before issuance of cer- 
tificate as a professional engineer. 


The registration fee for land surveyors shall be ten dollars ($10.00), 
which shall accompany the application. The fee for registration as both 
a professional engineer and land surveyor shall be thirty dollars ($30.00), 
ten dollars ($10.00) of which shall accompany the application, the re- 
maining twenty dollars ($20.00) to be paid upon issuance of certificate. 


Should the board deny the issuance of a certificate of registration to 
any applicant the initial fee deposited shall be retained as an application 
rec. 

History: En. Sec. 14, Ch. 150, L. 1957. 


66-2338. Examinations. When oral or written examinations are re- 
quired, they shall be held at such time and place as the board shall de- 
termine. When examinations are required on fundamental engineering 
subjects (such as are ordinarily given in college curricula), the applicant 
shall be permitted to take this part of the professional examination prior 
to his completion of the requisite years of experience in engineering work, 
and satisfactory passage of this portion of the professional examination by 
the applicant shall constitute a credit for a period of ten years. The board 
shall issue to each applicant upon successfully passing the examination in 
fundamental engineering subjects a certificate stating that he has passed 
the examination and that his name has been recorded as an engineer-in- 
training. 

The scope of the examinations and the methods of procedure shall be 
prescribed by the board but, with special reference to the applicant’s abil- 
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ity to design and supervise engineering works, so as to insure the safety 
of life, health, and property. Examinations shall be given for the purpose 
of determining the qualifications of applicants for registration separately 
in engineering and in land surveying. A candidate failing on examination 
may apply for re-examination at the expiration of six months and will be 
re-examined without payment of additional fee. Subsequent examinations 
will be granted upon payment of a fee to be determined by the board. 
History: En. Sec. 15, Ch. 150, L. 1957. 


66-2339. Certificates of registration—seal. The board shall issue a 
certificate of registration, upon payment of registration fee as provided 
for in this act, to any applicant who, in the opinion of the board, has satis- 
factorily met all the requirements of this act. In the case of a registered 
engineer, the certificate shall authorize the “‘practice of engineering.” In 
the case of an engineer-in-training, the certificate shall state that the ap- 
plicant has successfully passed the examination in fundamental engineering 
subjects required by the board and has been enrolled as an “engineer-in- 
training.” In the case of a registered land surveyor, the certificate shall 
authorize the “practice of land surveying.” Certificates of registration and 
certificates as engineer-in-training shall show the full name of the regis- 
trant, shall have a serial number, and shall be signed by the chairman, and 
the secretary of the board under seal of the board. 


The issuance of a certificate of registration by this board shall be prima 
facie evidence that the person named therein is subject to the responsibili- 
ties and entitled to all the rights and privileges of a registered professional 
engineer or of a registered land surveyor, while the said certificate re- 
mains unrevoked or unexpired. 


Each registrant hereunder shall upon registration obtain a seal of the 
design authorized by the board, bearing the registrant’s name and the 
legend, “Registered Professional Engineer,’ and/or “Registered Land 
Surveyor.” Plans, specifications, plats, and reports prepared by a regis- 
trant shall be stamped with the said seal when filed with public authorities, 
during the life of the registrant’s certificate, but it shall be unlawful for 
any one to stamp or seal any documents with said seal after the certificate 
of the registrant named thereon has expired or has been revoked, unless 
said certificate shall have been renewed or reissued. 

History: En. Sec. 16, Ch. 150, L. 1957. 


66-2340. Expiration and renewals—fee. Certificates of registration 
shall expire on the last day of the month of December following their 
issuance or renewal and shall become invalid on that date unless renewed; 
provided, however, that certificates issued after the effective date of this 
act and prior to January 1, 1958, shall expire December 31, 1958. It shall 
be the duty of the secretary of the board to notify every person registered 
under this act, of the date of the expiration of his certificate and the 
amount of the fee that shall be required for its renewal for one year; such 
notice shall be mailed at least one month in advance of the date of the 
expiration of said certificate. Renewal may be effected at any time during 
the month of December by the payment of a fee of five dollars ($5.00) for 
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either a professional engineer or land surveyor, or both. The failure on 
the part of any registrant to renew his certificate annually in the month 
of December as required above shall not deprive such person of the right 
of renewal, but the fee to be paid for the renewal of a certificate after the 
month of December shall be increased ten per cent for each month or frac- 
tion of a month that payment of renewal is delayed; provided, however, 
that the maximum fee for delayed renewal shall not exceed twice the nor- 
mal renewal fee. 
History: En. Sec. 17, Ch. 150, L. 1957. 


66-2341. Persons presently registered as civil engineer and/or land 
surveyor. No person who heretofore has been duly registered as a civil 
engineer and/or land surveyor under the laws of Montana and whose regis- 
tration has not been revoked shall be required to register again under this 
act, and his former registration shall be fully recognized under the pro- 
visions of this act. All certificates including those for engineer-in-training 
heretofore issued and not revoked shall have the same force and effect as 
if they had been issued under the provisions of this act, and shall be sub- 
ject to the same rules, terms and conditions as are the certificates provided 
for in this act. 

History: En. Sec. 18, Ch. 150, L. 1957. 


66-2342. Present professional engineers—persons in military service. 
At any time within one year after this act becomes effective, upon applica- 
tion therefor and the payment of the registration fee of twenty dollars 
($20.00), the board shall issue a certificate of registration, without oral or 
written examination, to any professional engineer, who shall submit evi- 
dence under oath satisfactory to the board that he is of good character, 
has been a resident of the state of Montana for at least one year imme- 
diately preceding the date of his application; and was practicing engineer- 
ing in a branch of engineering other than civil engineering and land sur- 
veying, as defined in section 66-2303 of the Revised Codes of Montana, 
1947, at the time this act became effective, and was performing engineer- 
ing work of a character satisfactory to the board. 


The board at its discretion may require applicants under this section 
to appear for personal interview. 


After this act shall have been in effect one year, the board shall issue 
certificates of registration only as provided for in section 13 [66-2336] or 
section 22 [66-2345] hereof, except for individuals who are in the military 
service of the United States at the time this act becomes effective who 
were residents of this state at the time of entering such service, and who 
were practicing engineering immediately preceding or during said serv- 
ice, and have performed work of a character satisfactory to the board, for 
whom the provisions of this section shall apply at any time within one 
year after their respective honorable separations from said service. 


Graduates of an approved engineering curriculum of four years or more 
from a school or college approved as of satisfactory standing by the engi- 
neers’ council for professional development, or its successor as an agency 
evaluating professional engineering curricula; who are in the military 
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service of the United States at the time this act becomes effective, shall be 
certified as engineers-in-training without examination, upon application 
therefor and payment of the fee of ten dollars ($10.00) at any time within 
one year after honorable separation from such service. 


For civil engineers or land surveyors the preceding applies, except that 
such individuals shall have been in the military service of the United 
States as of July 1, 1948, as was provided in section 66-2318, Revised Codes 
of Montana, 1947. 

History: En. Sec. 19, Ch. 150, L. 1957. 


66-2343. Engineering plans and specifications for public works. All 
engineering plans and specifications for public works of the state of Mon- 
tana, or any agency thereof, or of any county, city, or school district of the 
state, shall bear the seal and signature of the engineer responsible therefor. 

History: En. Sec. 20, Ch. 150, L. 1957. 


66-2344. Registration of persons registered by other states or authori- 
ties. The board may, upon application therefor, and the payment of a fee 
of ten dollars ($10.00), issue a certificate of registration as a professional 
engineer to any person who holds a certificate of qualification or registra- 
tion issued to him by proper authority of the national council of state 
boards of engineering examiners, or of the national bureau of engineering 
registration, or of any state or territory or possession of the United 
States, or of any country, provided that the applicant’s qualifications meet 
the requirements of this act and the rules established by the board. 

History: En. Sec. 21, Ch. 150, L. 1957. 


66-2345. Revocation of registration—hearings—re-issuance of certifi- 
cate—appeals. The board shall have the power to revoke the certificate of 
registration of any registrant who is found guilty of: 


(a) The practice of any fraud or deceit in obtaining a certificate of 
registration ; 

(b) Any gross negligence, incompetency, or misconduct in the prac- 
tice of engineering or land surveying as a registered professional engi- 
neer or land surveyor. 


Any person may prefer charges of fraud, deceit, gross negligence, in- 
competency, or misconduct against any registrant. Such charges shall 
be in writing, and shall be sworn to by the person making them and shall 
be filed with the secretary of the board. 

All charges, unless dismissed by the board as unfounded or trivial, 
shall be heard by the board within three months after the date on which 
they shall have been preferred. 

The time and place for said hearing shall be fixed by the board, and a 
copy of the charges, together with a notice of the time and place of hear- 
ing, shall be personally served on or mailed to the last known address of 
such registrant, at least thirty days before the date fixed for the hearing. 
At any hearing, the accused registrant shall have the right to appear per- 
sonally and by counsel, to cross-examine witnesses appearing against him, 
and to produce evidence and witnesses in his own defense. 
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If, after such hearing, three or more members of the board vote in favor 
of finding the accused guilty, the board shall revoke the certificate of reg- 
istration of such registered professional engineer or land surveyor. 


The board, for reasons it may deem sufficient, may re-issue a certificate 
of registration to any person whose certificate has been revoked, provid- 
ing three or more members of the board vote in favor of such re-issuance. 
A new certificate of registration, to replace any certificate revoked, lost, 
destroyed, or mutilated, may be issued, subject to the rules of the board, 
and a charge of three dollars ($3.00) shall be made for such issuance. 


Any person who shall feel aggrieved by any action of the board in 
denying or revoking his certificate of registration may appeal therefrom 
to the district court of the county in which such denial or revocation was 
made, and, after full hearing, said court shall make such decree sustaining 
or reversing the action of the board as to it may seem just and proper. 

History: En. Sec. 22, Ch. 150, L. 1957. 


66-2346. Violations—penalties—enforcement of act. Any person who 
shall practice, or offer to practice, engineering or land surveying in this 
state without being registered in accordance with the provisions of this 
act, or any person presenting or attempting to use as his own the certifi- 
cate of registration or the seal of another, or any person who shall give 
any false or forged evidence of any kind to the board or to any member 
thereof in obtaining a certificate of registration, or any person who shall 
falsely impersonate any other registrant of like or different name, or any 
person who shall attempt to use an expired or revoked certificate of regis- 
tration, or any person who shall violate any of the provisions of this act, 
shall be guilty of misdemeanor, and shall, upon conviction, be sentenced 
to pay a fine of not less than one hundred dollars ($100.00), nor more than 
five hundred dollars ($500.00), or suffer imprisonment for a period not ex- 
ceeding three months, or both. 


It shall be the duty of all duly constituted officers of the law of this 
state, or any political subdivision thereof, to enforce the provisions of this 
act and to prosecute any persons violating same. The attorney general of 
the state or his assistant shall act as legal adviser of the board and render 
such legal assistance as may be necessary in carrying out the provisions 
of this act. 


History: En. Sec. 23, Ch. 150, L. 1957. 


66-2347. Practices to which act inapplicable. This act shall not be 
construed to prevent or to affect: 


(a) The practice of any other legally recognized professions or trades. 
(b) The mere execution of work by a contractor as distinguished 


from the planning or design thereof, or the supervision of the construc- 
tion of such work as a foreman or superintendent; or 


(c) The practice of a person not a resident of and having no estab- 
lished place of business in this state, practicing or offering to practice 
herein the profession of engineering or land surveying, when such prac- 
tice does not exceed in the aggregate more than thirty days in any calen- 
dar year; provided such person is legally qualified by registration to prac- 
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tice the said profession in his own state or country in which the require- 
ments and qualifications for obtaining a certificate of registration are not 
lower than those specified in this act; or | 


(d) The practice of a person not a resident of and having no estab- 
lished place of business in this state, or who has recently become a resi- 
dent thereof, practicing or offering to practice engineering or land survey- 
ing herein for more than thirty days in any calendar year, if he shall have 
filed with the board an application for a certificate of registration and shall 
have paid the fee required by this act; provided that such a person is 
legally qualified by registration to practice engineering or land surveying 
in his own state or country in which the requirements and qualifications 
for obtaining a certificate of registration are not lower than those specified 
in this act. Such practice shall continue only for such time as the board 
requires for the consideration of the application for registration; or 


(e) The performance of professional engineering functions or work 
by a person who is an employee of or acts under the supervision and di- 
rection of a professional engineer, provided such person is not in respon- 
sible charge of such engineering work; or 


(f) The practice of professional engineering by licensed architects 
where such practice is purely incidental to their practice of architecture, or 


(g) The practice of officers and employees of the government of the 
United States while engaged within this state in the practice of engineering 
or land surveying, for said government, or 


(h) The practice of professional engineering or land surveying in this 
state by a firm, co-partnership, corporation or joint stock association, or 
by its members, officers or employees on its behalf, provided each person 
in responsible charge of activities of the firm, co-partnership, corporation 
or joint stock association which constitutes such practice is a professional 
engineer or land surveyor respectively, holding a certificate of registra- 
tion under this act. 


History: En. Sec. 24, Ch. 150, L. 1957. lative Assembly, 1947, shall be, and the 


same are repealed; provided, however, that 


Separability Clause 

Section 25 of Ch. 150, Laws 1957 read 
“If any section or sections of this act shall 
be declared unconstitutional or invalid, 
this shall not invalidate ay other sections 
Of this act.’ 


Repealing Clause 

Section 26 of Ch. 150, Laws 1957 re- 
pealed all acts and parts of acts in conflict 
with this act. 


Repealing and Savings Clause 

Section 27 of Ch: 150, Laws 1957 read 
“Sections 66-2301 through 66-2323, Revised 
Codes of Montana, 1947, originating as 
chapter 284, Laws of the Thirtieth Legis- 


this repeal shall not terminate or in any 
respect invalidate any» licenses or certifi- 
cates in full force and effect at the date 
this act becomes effective, and continued 
in full force and effect by the provisions 
of section 18 of this act.” 


Transfer of Funds 


Section 28 of Ch. 150, Laws 1957 read 
“The balance of the money in the state 
treasury in the civil engineers’ fund, as 
was provided for in section 66-2310, Re- 
vised Codes of Montana, 1947, shall upon 
the effective date of this act be trans- 
ferred to the professional engineers’ fund 
as provided in section 10 of this act.” 
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CHAPTER 24—PLUMBERS 


Section 66-2403. Board of plumbing examiners—appointment—terms—compensation 

—examination of applicants. 

66-2412. Declaration of public interest. ; 

66-2413. Board of plumbing examiners to constitute state plumbing board. 

66-2414. Rules and records of board—chairman—employees. 

66-2415. Act not to require employment of licensed plumbers. 

66-2416. Minimum standards—state plumbing code—fee for copy of code. 

66-2417. District court—jurisdiction—restraining orders. 

66-2418. Expenses—defraying. 

66-2419. Revocation or suspension of license for work below minimum stand- 
ards. 

66-2420. Revocation or suspension—initiation of proceedings—procedure. 

66-2421. Process and proof of service—appearance of accused. 

66-2422. Hearing on revocation or suspension of license—procedure—subpoe- 
nas. 

66-2423. Judicial review of revocation or suspension—Jurisdiction. 

66-2424. Municipal ordinances for plumbing standards—authority. 

66-2425. Effective date of state plumbing code. 

66-2426. Exceptions from act. 


66-2403. Board of plumbing examiners—appointment—terms—com- 
pensation—examination of applicants. Within sixty days after this act be- 
comes a law, the governor of the state of Montana shall appoint a board of 
plumbing examiners consisting of five members—one master plumber, one 
journeyman plumber, who shall be of legal age, residents of Montana for 
more than one year and shall have been at least five out of the last eight 
years, immediately preceding their appointment, duly licensed master or 
journeymen plumbers, one registered professional engineer, qualified in 
mechanical engineering, one member to be appointed at large as representa- 
tive of the public who is not engaged in the business of installing or selling 
plumbing equipment, and the director of the division of sanitary engineer- 
ing of the Montana state board of health, or his duly designated repre- 
sentative, who shall be an ex officio member and secretary of the state 
board of plumbing examiners. The office of the director of the division 
of sanitary engineering of the state board of health shall act as the office 
through which all business of the board shall be transacted. The ap- 
pointed members of this board of plumbing examiners shall serve for a 
period of four years from the date of their appointment, providing how- 
ever, the first board of plumbing examiners shall serve as follows: one 
member for one year, one member for two years, one member for three 
years and one member for four years and the governor in making the 
appointment shall designate the time that each member constituting the 
first board shall serve. Thereafter, upon the expiration of the term of 
office of each member of the board of plumbing examiners or when a 
vacancy occurs, the governor shall make a new appointment for the un- 
expired term or for a period of four years. The journeyman plumber 
whose term would next expire after passage and approval of this act is 
hereby removed from said board and in his place and stead shall be 
installed said registered professional engineer, qualified in mechanical 
engineering. The members of the said board shall be entitled to a com- 
pensation of ten dollars per diem, each, for each and every day while 
actually engaged in the work of the board, the compensation, however, 
to be paid from the revenues realized under the provisions of this act, 
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but not otherwise. Any applicant for a state license to work at the busi- 
ness of plumbing in this state shall be examined as to his qualifications 
by the board of examiners of plumbers for the state of Montana. It shall 
be the duty of the said board to examine each applicant for a state license 
as provided for in this act, to determine his qualifications and fitness for 
carrying on the business of a master plumber or journeyman plumber, 
and if the applicant successfully passes the examination as prescribed by 
the said board, then a state license shall be issued to such applicant for 
such license, authorizing him to engage in the business and occupation of 
a master plumber or journeyman plumber, as the case may be, which 
license, when issued, shall authorize the holder thereof to carry on the 
business of a master plumber or a journeyman plumber, as the case 
may be, in any city or town in the state of Montana. 


History: En. Sec. 3, Ch. 203, L. 1949; 
amd. Sec. 16, Ch. 251, L. 1959. 


Amendment 


The 1959 amendment changed the com- 
position of the board of plumbing ex- 
aminers by requiring only one journeyman 
plumber, instead of two, and adding a reg- 
istered professional engineer qualified in 


66-2412. 


Declaration of public interest. 


mechanical engineering. The amendment 
also added the fifth sentence in this sec- 
tion. 


Repealing Clause 


Section 17 of Ch. 1251, Laws 1959 %re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Iti is thereby, ‘declareditthat 


the public health and welfare require that minimum standards for the 
planning, installing, altering, extending, repairing and maintaining of 
plumbing systems be established for the protection of the people of the 


state. 
History: En. Sec. 1, Ch. 251, L. 1959. 


Title of Act 


An act to promote and protect the pub- 
lic health through the regulation of the 
business of plumbing; creating a state 
plumbing board and empowering said 
board and state board of health to adopt 
a state plumbing code covering the prac- 
tice of plumbing and establishing mini- 
mum standards for plumbing work; pro- 


66-2413. 


viding concurrent authority for cities and 
towns; fixing penalties; providing for an 
effective date of said plumbing code; to 
amend section 66-2403, Revised Codes of 
Montana, 1947, relating to members on 
the state board of plumbing examiners, 
by removing one (1) journeyman plumber 
and substituting in his place and stead 
one (1) registered professional engineer, 
qualified in mechanical engineering; and 
providing for a repealing clause. 


Board of plumbing examiners to constitute state plumbing 


board. The board of plumbing examiners shall also constitute and be the 
state plumbing board which is hereby vested with the powers and duties 


hereinafter enumerated. 
History: En. Sec. 2, Ch. 251, L. 1959. 


66-2414. 


Rules and records of board — chairman — employees. 


The 


board shall adopt rules for the transaction of its business and shall keep 
a record of its official actions. It shall annually select a chairman from 
its members. The board may employ a secretary who need not be a 
member of the board and such other persons as may be necessary for its 
work. 

History: En. Sec. 3, Ch. 251, L. 1959. 
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66-2415. Act not to require employment of licensed plumbers. Nothing 
in this act shall be construed as requiring that licensed plumbers be 
employed in the performance of any plumbing work. 

History: En. Sec. 4, Ch. 251, L. 1959. 


66-2416. Minimum standards—state plumbing code—fee for copy of 
code. The state plumbing board shall, by regulation, prescribe minimum 
standards which shall be uniform and which standards shall thereafter 
be effective for all new plumbing installations; such regulations shall 
contain the minimum requirements for plumbing as set forth in the 
American standard national plumbing code, numbered ASA A40.8-1955, 
and published by the American society of mechanical engineers. Such 
regulations, upon approval of the state board of health and the attorney 
general and their legal publication, shall be the state plumbing code and 
shall have the force of law. A copy of the code shall be supplied to each 
person licensed under the provisions of Title 66, chapter 24 [66-2401 to 
66-2411] of the laws of the state of Montana, or any other interested 
person, for a fee of no more than five dollars ($5.00). 

History: En. Sec. 5, Ch. 251, L. 1959. 


66-2417. District court—jurisdiction—restraining orders. ‘The district 
court of any county of the state shall have jurisdiction in equity, upon 
application of said state plumbing board or said state board of health, to 
enforce this act and to restrain from connection any new plumbing in- 
stallations, upon finding, after hearing thereupon, that said plumbing is 
inferior to the standards of said state plumbing code. 

History: En. Sec. 6, Ch. 251, L. 1959. 


66-2418. Expenses—defraying. Any moneys paid for state license 
fees for state plumber licenses, as provided for in Title 66, chapter 24 
[66-2401 to 66-2411] of the laws of the state of Montana, may be applied 
in defraying the expense of the board in carrying out the provisions of 
this act. 


History: En. Sec. 7, Ch. 251, L. 1959. 


66-2419. Revocation or suspension of license for work below minimum 
standards. Any person, firm, or corporation licensed under the provisions 
of Title 66, chapter 24 [66-2401 to 66-2411] of the laws of the state of 
Montana who performs plumbing work in any building whatsoever, below 
the minimum basic standards for plumbing as set forth in said state 
plumbing code shall have their license revoked or suspended by the state 
plumbing board. 

History: En. Sec. 8, Ch. 251, L. 1959. 


66-2420. Revocation or suspension — initiation of proceedings — pro- 
cedure. Proceedings for the revocation or suspension of a plumber’s li- 
cense may be taken by the board upon its initial motion, for matters 
within its knowledge, or may be taken upon the information of another. 
All accusations must be in writing, verified by some party familiar with 
the facts therein charged, and three copies thereof must be filed with the 
secretary of the board. Upon receiving the accusation the board shall, if 
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it deem the accusation sufficient, make an order setting the same for 
hearing, and requiring the accused to appear and answer such charge or 
accusation at said hearing, at a specified time and place in the county 
wherein the alleged violation occurred, and the secretary shall cause a 
true copy of said order of the board and of the accusation or charge to be 
served upon the accused at least ten (10) days before the day appointed 
in the order for said hearing. 
History: En. Sec. 9, Ch. 251, L. 1959. 


66-2421. Process and proof of service—appearance of accused. Process 
issued by the board, and proof of service shall be made as provided in 
civil cases in courts of record and shall be filed with the secretary of the 
board. The accused must appear at the time appointed in the order and 
answer the charges and make his defense to the same, unless for suffi- 
cient cause, upon the accused’s application or the board’s order, the 
board assign another day for that purpose. 

History: En. Sec. 10, Ch. 251, L. 1959. 


66-2422. Hearing on revocation or suspension of license—procedure— 
subpoenas. If the accused does not appear the board may proceed and 
determine the accusation in his absence. If the accused confess the ac- 
cusation or refuse to answer the charge, or upon the hearing thereof, the 
board shall find the charge or accusation (whether one or more) true, 
it may proceed to an order either revoking the license of the accused or 
suspending it for a fixed period. The board and the accused may have 
the benefit of counsel, and the board shall have the power to administer 
oaths, take depositions of witnesses in the manner provided by law in 
civil cases, and to issue subpoenas for the attendance of witnesses and 
the producing of papers, books, accounts, documents and testimony in 
any inquiry, investigation, hearing or proceeding in any part of the 
state. Such subpoena shall be issued over the signature of the secretary 
of the board and in the name of the state of Montana. 

History: En. Sec. 11, Ch. 251, L. 1959. 


66-2423. Judicial review of revocation or suspension—Jurisdiction. In 
case of revocation or suspension of a license by said board, the licensee 
whose license shall have been revoked by said board, shall have the right 
to judicial review of said revocation or suspension by commencing proper 
proceedings therefore within thirty (30) days of the filing of the order 
of cancellation or revocation of said license. Such review shall be in the 
district court in and for the county in which was held the meeting of the 
board in which such order of revocation or suspension was made. 


History: En. Sec. 12, Ch. 251, L. 1959. 


66-2424. Municipal ordinances for plumbing standards — authority. 
Any municipality of the state of Montana may by ordinance adopt rules 
and regulations governing plumbing, drainage and ventilation of plumb- 
ing within its corporate limits, but the standards provided for therein 
shall not be less nor lower than the minimum standards provided for them 
in the state plumbing code. 

History: En. Sec. 13, Ch. 251, L. 1959. 
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66-2425. Effective date of state plumbing code. ‘The state plumbing 
code shall be in full force and effect thirty (30) days after the mailing 
by said board of a copy of the state plumbing code to each person holding 
a license under the provisions of Title 66, chapter 24 [66-2401 to 66-2411] 
of the laws of the state of Montana; provided, however, said code shall 
be mailed not later than the first day of August 1959. 

History: En. Sec. 14, Ch. 251, L. 1959. 


66-2426. Exceptions from act. This act shall not be construed to 
apply to, or to affect, plumbing installations in any mines, mills, smelters, 
refineries, reduction works, public utilities, manufacturing industries, or 
plumbing installations on farms having their own individual water 
supply or sewage disposal system. 

History: En. Sec. 15, Ch. 251, L. 1959. 
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TITLE 67—PROPERTY 


Chapter 4. 
67-424. 


Conditions and limitations of ownership, 67-406, 67-407, 67-413, 67-423, 


10. Alien land law—Unconstitutional. 
18. Uniform gifts to minors act, 67-1801 to 67-1811. 
19. Principal and income act, 67-1901 to 67-1916. 


CHAPTER 2—DEFINITIONS AND NATURE OF PROPERTY 


67-211. (6671) Appurtenances. 


References 


Cited or applied in Yegen v. Cardwell, 
133 M 236, 321 P 2d 1077, 1079. 


CHAPTER 3—OWNERSHIP OF PROPERTY AND INTERESTS THEREIN 


67-302. 


Compiler’s Note 


The official to the citation of United 
States v. Eldredge, 23 F Supp 337, 339 


67-307. 


Joint Tenancy and Pah of Survivor- 
ship 

A conveyance to persons in joint ten- 
ancy carries with it the common law right 
- of survivorship since the legislature did 


67-308. (6680) Joint interest defined. 


References 


Cited in State ex rel. McVay v. Dis- 
trict Court, 126 M 382, 251 P 2d 840, 845. 


Joint Tenancy and Right of Survivor- 
ship 


A conveyance to persons in joint ten- 


(6674) Property of the state. 


appearing in the parent volume on page 
384 should read 33 F Supp 337, 339. 


(6679) Ownership of several persons. 


not abrogate the common law right of sur- 
vivorship as an incidence of joint tenancy. 
Hennigh v. Hennigh, 131 M 372, 309 P 
2d 1022, 1024. 


ancy carries with it the common law right 
of survivorship since the legislature did 
not abrogate the common law right of sur- 
vivorship as an incidence of joint tenancy. 
Hennigh v. Hennigh, 131 M 372, 309 P 
2d 1022, 1024. 


67-310. Right of survivorship in certain conveyances recognized. 


Effect 

The effect of this enactment was to 
provide that the right of survivorship 
exists in those classes of conveyances 


covered by it, whether made to joint ten-— 


ants or to tenants in estates by entirety, 
but does not purport to exclude the right 
of survivorship in other types of convey- 
ances. Hennigh v. Hennigh, 131 M 372, 
309 P' 2d 1022, 1024. 


67-313. (6683) What interests are 


Joint Tenancy and Right to Survivor- 
ship 

By this section the legislature recog- 
nized the difference between joint inter- 
ests and interests in common and left peo- 
ple free to contract in either manner. A 


Right of Survivorship in Joint Tenancy 

A conveyance to persons in joint ten- 
ancy carries with it the right of survivor- 
ship since none of the legislative enact- 
ments abrogated the common law right of 
survivorship as in incidence of joint ten- 
ancy. Hennigh v. Hennigh, 131 M 372, 
309 P 2d 1022, 1024. 


in common. 


joint tenancy is a joint interest and the 
legislature did not abrogate the common. 
law right of survivorship incident to a 
joint tenancy. Hennigh v. Hennigh, 131 M 
3/2;°009 PB 2d 1022..1024, 
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CHAPTER 


Section 67-406. 


PROPERTY 


4—CONDITIONS AND LIMITATIONS OF OWNERSHIP 


How long it may be suspended. 
Future interests suspending power of alienation void. 


Pension trusts—inapplicability of statutory and common law limita- 


67-407. 
67-413. Other directions—when void in part. 
67-423. 
tions. 
67-424. Validity of pension trusts. 


67-405. (6704) Conditions restraining alienation void. 


Operation and Effect 


Where there was added to a printed 
warranty deed the typewritten statement 


their heirs, the typewritten words violated 
this section, and did not limit the interest 
conveyed to a life estate. In re Vincent’s 


that the grantees agreed not to sell or dis- Estate, 133 M 424, 324 P 2d 403, 411. 


pose of the land except to the grantors or 


67-406. (6705) How long it may be suspended. (a) The absolute 
power of alienation cannot be suspended by any limitation or condi- 
tion whatever, for a period longer than twenty-one (21) years after some 
life in being at the creation of the interest and any period of gestation 
involved in the situation to which the limitation applies. The lives 
selected to govern the time of suspension must not be so numerous or 
so situated that evidence of their deaths is likely to be unreasonably 
difficult to obtain. 


(b) When interest must vest. No interest in real or personal prop- 
erty shall be good unless it must vest not later than twenty-one (21) 
years after some life in being at the creation of the interest and any 
period of gestation involved in the situation to which the limitation ap- 
plies. The lives selected to govern the time of vesting must not be so 
numerous nor so situated that evidence of their deaths is likely to be 
unreasonably difficult to obtain. It is intended by the enactment of this 
statute to make effective in this state the American common law rule 
against perpetuities. 


History: En. Sec. 1150, Civ. C. 1895; 
re-en. Sec. 4463, Rev. C. 1907; re-en. Sec. 
6705, R. C. M. 1921; amd. Sec. 1, Ch. 213, 
L. 1959. Cal Civ. C. Sec. 715. Based on 
Field Civ. C. Sec. 201. 


Amendment 


The 1959 amendment designated the 
previous text as subd. (a); substituted the 


latter part of subd. (a), beginning with 
the words “for a period longer than” and 
including the entire second sentence, for 
a Clause reading “for a longer period than 
during the continuance of the lives of 
persons in being at the creation of the 
limitation or condition, except in the 
single case mentioned in section 67-513,” 


and added subd. (b). 


67-407. (6706) Future interests suspending power of alienation void. 
Every future interest is void in its creation which, by any possibility, 
may suspend the absolute power of alienation for a longer period than is 
prescribed in this chapter. Such power of alienation is suspended when 
there are no persons in being by whom an absolute interest in possession 
can be conveyed. The period of time during which an interest is de- 
structible pursuant to the uncontrolled volition and for the exclusive 
personal benefit of the person having such a power of destruction is not 
to be included in determining the existence of a suspension of the ab- 
solute power of alienation or the permissible period for the vesting of 
an interest within the rule against perpetuities. 
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History: En. Sec. 1151, Civ. C. 1895; 
re-en. Sec. 4464, Rev. C. 1907; re-en. Sec. 
6706, R. C. M. 1921; amd. Sec. 2, Ch. 213, 
L. 1959. Cal Civ C. Sec. 716. Field Civ. 
C. Sec. 202. 


Amendment 


The 1959 amendment added the third 
sentence. 


67-413. 


(6712) Other directions—when void in part. 


67-424 


Repealing Clause 

Section 3 of Ch. 213, Laws 1959 read 
“All acts or parts of acts in conflict here- 
with are hereby repealed, including spe- 
cifically sections 67-422, 67-513, 67-815 
67-516, 67,517 and 67-518, Revised Codes 
of Montana, 1947,” 


If the direction 


for an accumulation of the income of property is for a longer term than is 
limited in the last section (section 67-412, Revised Codes of Montana, 
1947), the direction only, whether separable or not from the other pro- 
visions of the instrument, is void as respects the time beyond the limit 
prescribed in said last section, and no other part of such instrument is 
affected by the void portion of such direction. 


History: En. Sec. 1163, Civ. C. 1895; 
re-en. Sec. 4470, Rev. C. 1907; re-en. Sec. 
6712, R. C. M. 1921; amd. Sec. 1, Ch. 144, 
L. 1957. Cal. Civ. C. Sec. 725. Field Civ. 


Repealing Clause 


Section 2 of Ch. 144, Laws 1957 repealed 
all acts or parts of acts in conflict there- 
with. 


C. Sec. 207. 

Effective Date 

Section 3 of Ch. 144, Laws 1957, pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 7, 1957. 


Amendment 


The 1957 amendment completely re- 
wrote this section. For section prior to 
amendment see parent volume. 


67-422. (6721) Repealed. 

Repeal 

This section (Sec. 1191, Civ. C. 1895), 
relating to the time of creation of a limi- 
tation, condition, or future interest, was 


repealed by Sec. 3, Ch. 213, Laws 1959. 


67-423. Pension trusts—inapplicability of statutory and common law 
limitations. No statutory or common law rule or provision relating to 
restraints against alienation, suspension of the power of alienation, ac- 
cumulations of income, perpetuities or remoteness of vesting shall apply 
to any trust heretofore or hereafter created as part of a pension, retire- 
ment, insurance, savings, stock bonus, profit-sharing or similar plan 
established or maintained for the benefit of employees, eligible to partici- 
pate in such plan, of an employer or of a group of employers, or for the 
benefit of the members, eligible to participate in such plan, of any labor 
union or of any other association or group of employees, or for the 
benefit of other beneficiaries eligible to participate in such plan. 


History: En. Sec. 1, Ch. 214, L. 1959. 


Title of Act 


An act to provide that no statutory or 
common law rule or provision relating to 
restraints against alienation, suspension 
of the power of alienation, accumulations 


of income, perpetuities or remoteness of 
vesting shall apply to trusts which are 
part of a pension, retirement, insurance, 
savings, stock bonus, profit-sharing or 
similar plan, and repealing all acts or 
parts of acts in conflict herewith. 


67-424. Validity of pension trusts. Any such trust shall be valid, 
notwithstanding any such statutory or common law rule or provision, 
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67-502 


‘PROPERTY 


which but for this act, might otherwise be applicable to and invalidate 


Sich trast: 
History: En. Sec. 2, Ch. 214, L. 1959. 


Repealing Clause 

Section 3 of Ch. 214, Laws 1959 re- 
pealed all acts or parts of acts in conflict 
therewith. 


CHAPTER 5—REAL PROPERTY AND ESTATES THEREIN 
67-502. (6723) Enumeration of estates. 


_ References 
- Cited in In re Vincent’s Estate, 133 M 
424, 324 P 2d 403, 412. 


67-512. 
Compiler’s Note 


The officials to the case of Hodgkiss v. 
Northland Petroleum Consolidated, 104 


67-513. (6734) Repealed. 


Repeal 


This section (Sec. 1221, Civ. C. 1895), 
relating to the creation of a contingent 


67-515 to 67-518. 
Repeal 


These sections (Secs. 1223 to 1226, Civ. 
C. 1895), relating to limitations on suc- 


(6733) Suspension by trust. 


M 328, 339, 57 P 2d 811 appearing in the 
parent volume on page 399 should read 
104 M 328, 339, 67 P 2d 811. 


remainder in fee after a prior remainder 
in ‘fee, ‘was repealed by Sec.’ 35, Chez 
Laws 1959. 


(6736 to 6739) Repealed. 


cessive life estates, remainders upon life 
estates and term of years, were repealed 
by Sec. 3,.@hy 2132 Baws 1959) 


CHAPTER 6—SERVITUDES 
67-601. (6749) Servitudes attached to land. 


References 


Cited in State v. McClure, 127 M 534, 
P68 22d: 629,635. 


67-602. (6750) Servitudes not attached to land. 


References 


Cited in State v. McClure, 127 M 534, 
268 P 2d 629, 635. 


67-607. 


References 


Cited or applied in Yegen v. Cardwell, 
133 M 236, 321 P 2d 1077, 1079. 


(6755) Apportioning easements. 


CHAPTER 8—OBLIGATIONS INCIDENTAL TO THE OWNERSHIP OF 
REAL PROPERTY—MONUMENTS AND FENCES 


67-801. 


Operation and Effect 


Fire insurance on buildings and insur- 
ance on an automobile taken out by the 
executor in favor of the estate was prop- 
erly chargeable against the corpus rather 


(6776) Duties of tenant for life. 


than income. In re Lindhardt’s Estate, 
133 M65, 320 P 2d 357, 364. 


Ordinary repairs on business property, 
such as repairs on a furnace, a new door 
and a lock should have been paid out of 
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income since the duty to pay was on the 
life tenant; however, repairs normally 
charged off over more than one account- 
ing period, such as new roofs, a new 
sidewalk, and repairing the interior in 
connection with business property should 
be paid for by charging the initial expense 
to the estate funds, and then allocating a 
portion from each year’s income to be de- 
ducted and paid back into the corpus. 
In re Lindhardt’s Estate, 133 M 65, 320 
Pe2d23578 362: 

The cost of installation of a sidewalk 
and steps, and painting done at the re- 


67-802. 
Construction without Agreement 


In boundary dispute, fence constructed 
by defendant as a stock barrier, without 
any agreement to fix boundary line, was 


67-806. 


Removal of Line Fence 


Absent agreement, a line fence may be 
removed by either owner only after six 
months notice to the other. Thompson v. 
Mattuschek, — M —, 333 P 2d 1022, 1026. 

In action to restrain trespass by live- 
stock and to recover for partial loss of a 
growing barley crop then being trampled 
and grazed down by livestock after de- 
fendant had removed a long-standing sec- 


67-1203 


quest of the life tenant at a private dwell- 
ing, occupied by her, should be paid 
from the income of the life tenant and not 
out of corpus or estate funds. In re 
Lindhardt’s <Estate) 133°M 65,320.02 ocd 
Dod: SOL 

Improvements made by an _ executor 
pursuant to some ordinance or statute, or 
improvements where the property was in 
an untenantable condition should be 
charged to the corpus of the estate. In re 
Lindhardt’s Estate, 133° M 65,°320° P 2d 
357, 364. 


(6777) Monuments and fences. 


not the true line as against line estab- 
lished by plaintiffs’ surveyor. Tillinger v. 
ey 132 M 583, 318 P 2d 1079, 1081, 


(6781) When partition fence removed. 


tion line fence bounding one side of a 
field which plaintiff had just planted to 
barley, complaint alleging a malicious re- 
moval of the fence was sufficient to state 
a cause of action for trespass of cattle 
upon plaintiff's property although he did 
not allege a secure enclosure of the bar- 
ley field but did so testify. Thompson v. 
Mattuschek, — M —, 333 P 2d 1022, 1026. 


CHAPTER 10—ALIEN LAND LAW 
(Unconstitutional—State v Oakland, 129 M 347, 287 P 2d 39, 42) 


67-1001 to 67-1008. 


Unconstitutional 

The Alien Land Law, comprising sec- 
tions 67-1001 to 67-1008 (Secs. 1 to 8, Ch. 
58, L. 1923), is unconstitutional and void 
as being in contravention of the equal pro- 


Unconstitutional. 


tection clause of the Fourteenth Amend- 
ment to the Constitution of the United 
States. State v. Oakland, 129 M 347, 287 
P 2d) 39, 42. 


CHAPTER 12—ACQUISITION OF PROPERTY BY OCCUPANCY 


67-1203. (6818) Prescription. 

Ditch Right 

Title by prescription to a ditch convey- 
ing water may be obtained by use thereof 
whenever water is needed. Te Selle v. 
Storey) 163° Mis1,0:319" Pii2d 2218). 220. 

Where deed to defendant after describ- 
ing property by legal subdivisions con- 
tained clause: “Together with all the tene- 
ments, hereditaments and appurtenances, 
water rights and water ditches to the 
same belonging,” if defendant’s predeces- 
sor used the ditch for more than ten years 
there was title in him by prescription 
which passed to defendant by deed and it 


was of no consequence that the deed did 
not specifically mention the ditch right as 
an appurtenance. Te Selle v. Storey, 133 
Me 197319¢P +24 1218.4220, 


Nature of Title 


A title by prescription is as effective as 
though evidenced by a deed. Te Selle v. 
Storey,7 133. Mel 3195 Po2de218 2220; 


References 


Cited in Flathead Lumber Corp. v. 
Everett, 127 M 291, 263 P 2d 376, 378; 
Thibault v. Flynn, 133 M 461, 325 P 2d 
914. 
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PROPERTY 


CHAPTER 15—ACQUISITION OF PROPERTY BY TRANSFER—GRANTS 
AND THEIR INTERPRETATION 


67-1501. (6835) Transfer defined. 


References 
Cited in In re Vincent’s Estate, 133 M 
424, 324 P 2d 403, 412. 


67-1515. 


References 
Cited in In re Vincent’s Estate, 133 M 
424, 324 P 2d 403, 412. 


67-1523. (6857) Incidents. 


References 


Cited or applied in Yegen v. Cardwell, 
133 M 236, 321 P 2d 1077, 1079. 


(6849) Grants—how interpreted. 


CHAPTER 16—TRANSFER OF REAL PROPERTY—METHOD 
AND EFFECT 


67-1601. (6859) Requisites for transfer of certain estates. 


Cross-Reference 

Officer authorized to execute convey- 
ances of real property by cities under 
commission-manager form of government, 
sec. 11-3286. 


Collateral References 


Effect on validity of instrument in form 
of deed or provisions therein indicating 


67-1607. 


References 


Cited or applied in Yegen v. Cardwell, 
133 M 236, 321 P 2d 1077, 1079. 


67-1608. 


Operation and Effect 


Where there was added to a warranty 
deed in the usual printed form the state- 
ment that the grantees agreed not to sell 
or dispose of the land except to the 


67-1616. (6874) Implied covenants. 


Delinquent Taxes 

Where by warranty deed the “parties 
of the first part” grant unto the Northern 
Company the lands described therein, the 
grantors impliedly, under the statutes, 
covenanted that, at the time of the execu- 
tion of the deed the lands were free from 
delinquent taxes. Such implied covenant 
could be sued upon as if expressly set out 


67-1617. (6875) What the term “encumbrances” 


References | 


Cited or applied in Schuster v. North- 
erncomic? M 39, 257 P 2d°249, 252) 


an intention to postpone or limit the 
rights of grantee until after the death of 
grantor. 31 ALR 2d 536. 

Sufficiency of description in exception 
or reservation as to standing timber. 35 
ALR 2d 1422. 

Written matter as controlling printed 
matter in construction of deed. 37 ALR 
2d 820. 


(6865) What easements pass with property. 


(6866) When fee simple is presumed to pass. 


grantors or their heirs, it did not limit the 
interest conveyed to a life estate. In re 
Vincent’s Estate, 133 M 424, 324 P 2d 
403, 411. 


in the deed. Schuster v. Northern Cox, 
127.M. 39,.257 P.2d, 249, 252: 


Operation and Effect 


This section abolishes all implied cove- 
nants except the two enumerated. Simon- 
son v. McDonald, 131 M 494, 311 P 2d 
982, 983. 


embraces. 
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CHAPTER 17—TRANSFER OF PERSONAL PROPERTY— 
MODES OF TRANSFER 
67-1703. (6879) Transfer of title under sale. 
References 


Cited or applied in De Mers v. O’Leary, 
126 M 528, 254 P 2d 1080, 1084. 


CHAPTER 18—UNIFORM GIFTS TO MINORS ACT 


Section 67-1801. Definitions. 
67-1802. Manner of making gift. 
67-1803. Effect of gift. 
67-1804. Duties and powers of custodian. 
67-1805. Custodian’s expenses, compensation, bond and liabilities. 
67-1806. Exemption of third persons from liability. 
67-1807. Resignation, death or removal of custodian—bond—appointment of 
successor custodian. 
67-1808. Accounting by custodian. 
67-1809. Construction. 
67-1810. Short title. 
67-1811. Vested rights not to be impaired. 


67-1801. Definitions. In this act, unless the context otherwise re- 
quires: 

(a) An “adult” is a person who has attained the age of twenty-one 
years. 

(b) A “bank” is a bank, trust company, national banking association, 
savings bank, industrial bank. 

(c) A “broker” is a person lawfully engaged in the business of effect- 
ing transactions in securities for the account of others. The term in- 
cludes a bank which effects such transactions. The term also includes a 
person lawfully engaged in buying and selling securities for his own ac- 
count, through a broker or otherwise, as a part of a regular business. 

(d) “Court” means the district courts of general jurisdiction in the 
state of Montana. 

(e) “The custodial property” includes: 

(1) all securities and money under the supervision of the same 
custodian for the same minor as a consequence of a gift or gifts made 
to the minor in a manner prescribed in this act; 

(2) the income from the custodial property; and 

(3) the proceeds, immediate and remote, from the sale, exchange, 
conversion, investment, reinvestment or other disposition of such securi- 
ties, money and income. 

(f) A “custodian” is a person so designated in a manner prescribed 
in this act. 

(zg) A “guardian” of a minor includes the general guardian, guardian, 
tutor or curator of his property, estate or person. 

(h) An “issuer” is a person who places or authorizes the placing 
of his name on a security (other than as a transfer agent) to evidence 
that it represents a share, participation or other interest in his property 
or in an enterprise or to evidence his duty or undertaking to perform an 
obligation evidenced by the security, or who becomes responsible for or 
in place of any such person. 
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(i) A “legal representative” of a person is his executor or the ad- 
ministrator, general guardian, guardian, committee, conservator, tutor or 
curator of his property or estate. 

(j) A “member” of a “minor’s family” means any of the minor’s 
parents, grandparents, brothers, sisters, uncles and aunts, whether of 
the whole blood or the half blood, or by or through legal adoption. 

(k) A “minor” is a person who has not attained the age of twenty- 
one years. 

(1) A “security” includes any note, stock, treasury stock, bond, de- 
benture, evidence of indebtedness, certificate of interest or participation 
in an oil, gas or mining title or lease or in payments out of production 
under such a title or lease, collateral trust certificate, transferable share, 
voting trust certificate or, in general, any interest or instrument commonly 
known as a security, or any certificate of interest or participation in, any 
temporary or interim certificate, receipt or certificate of deposit for, or 
any warrant or right to subscribe to or purchase, any of the foregoing. 
The term does not include a security of which the donor is the issuer. 
A security is in “registered form” when it specifies a person entitled to it 
or to the rights it evidences and its transfer may be registered upon books 
maintained for that purpose by or on behalf of the issuer. 


(m) A “transfer agent” is a person who acts as authenticating trus- 
tee, transfer agent, registrar or other agent for an issuer in the registra- 
tion of transfers of its securities or in the issue of new securities, or in 
the cancellation of surrendered securities. 


(n) <A “trust company” is a bank authorized to exercise trust powers 
in the state of Montana. 


History: En. Sec. 1, Ch. 245, L. 1957. Title of Act 


NOTE. liniform tite lawesections An act concerning gifts of securities 


67-1801 through 67-1811 constitute the 294 money to minors; to make uniform 
“Uniform Gifts to Minors Act” approved the law with reference thereto; providing 


Pratdek National Conferencerot, Cormict for severability and repealing all acts and 
sioners on Uniform State Laws in 1956. parts of acts in conflict herewith. 


67-1802. Manner of making gift. (a) An adult person may, during 
his lifetime, make a gift of a security or money to a person who is a 
minor on the date of the gift: 


(1) if the subject of the gift is a security in registered form, by regis- 
tering it in the name of the donor, another adult person (an adult mem- 
ber of the minor’s family, a guardian of the minor) or a trust company, 
followed, in substance, by the words: “as custodian for ____._____.____ 
(name of minor) 
under the Montana Uniform Gifts to Minors Act”; 


(2) if the subject of the gift is a security not in registered form, by 
delivering it to an adult person other than the donor (an adult member, 
other than the donor, of the minor’s family, a guardian of the minor) or 
a trust company, accompanied by a statement of gift in the following 
form, in substance, signed by the donor and the person designated as 
custodian : 
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“GIFT UNDER THE MONTANA UNIFORM GIFTS TO MINORS 
gi EIk 


Tea rede yer ie ae" peherebyadeliveinito done ee ae eiistoul as 
(name of donor) (name of custodian) 
EO te tee cates Be re: a photo oo under the Montana Uniform Gifts to Minors Act, 


(name of minor) 

the following security (ies) : 

(insert an appropriate description of the security or securities de- 
livered sufficient to identify it or them.) 

(signature of donor) 

Rae aia ee hereby acknowledges receipt of the above described 
(name of custodian) 
security(ies) as custodian for the above minor under the Montana Uni- 
form Gifts to Minors Act. 

PACU ee ee 8s Nai Athk ap eae 

(Signature of custodian)” 

(3) If the subject of the gift is money, by paying or delivering it to 
a broker or a bank for credit to an account in the name of the donor, 
another adult person (an adult member of the minor’s family, a guardian 
of the minor) or a bank with trust powers, followed in substance, by the 
ROS ee aceCUS(OGIATIMOL 2 eee ed under the Montana Uniform 

(name of minor) 


Gifts to Minors Act.” 

(b) Any gift made in a manner prescribed in subsection (a) may be 
made to only one minor and only one person may be the custodian. 

(c) A donor who makes a gift to a minor in a manner prescribed 
in subsection (a) shall promptly do all things within his power to put 
the subject of the gift in the possession and control of the custodian, 
but neither the donor’s failure to comply with this subsection, nor his 
designation of an ineligible person as custodian, nor renunciation by the 
person designated as custodian affects the consummation of the gift. 

History: En. Sec. 2, Ch. 245, L. 1957. 


67-1803. Effect of gift. (a) A gift made in a manner prescribed 
in this act is irrevocable and conveys to the minor indefeasibly vested legal 
title to the security or money given, but no guardian of the minor has any 
right, power, duty or authority with respect to the custodial property 
except as provided in this act. 

(b) By making a gift in a manner prescribed in this act, the donor 
incorporates in his gift all the provisions of this act and grants to the 
custodian, and to any issuer, transfer agent, bank, broker or third person 
dealing with a person designated as custodian, the respective powers, 
rights and immunities provided in this act. 

History: En. Sec. 3, Ch. 245, L. 1957. 


67-1804. Duties and powers of custodian. (a) The custodian shall 
collect, hold, manage, invest and reinvest the custodial property. 


115 


67-1804 PROPERTY 


(b) The custodian shall pay over to the minor for expenditure by 
him, or expend for the minor’s benefit, so much of or all the custodial 
property as the custodian deems advisable for the support, maintenance, 
education and benefit of the minor in the manner, at the time or times, 
and to the extent that the custodian in his discretion deems suitable 
and proper, with or without court order, with or without regard to the 
duty of himself or of any other person to support the minor or his ability 
to do so, and with or without regard to any other income or property 
of the minor which may be applicable or available for any such purpose. 


(c) The court, on the petition of a parent or guardian of the minor 
or of the minor, if he has attained the age of fourteen years, may order the 
custodian to pay over to the minor for expenditure by him or to expend 
so much of or all the custodial property as is necessary for the minor’s 
support, maintenance or education. 

(d) To the extent that the custodial property is not so expended, 
the custodian shall deliver or pay it over to the minor on his attaining 
the age of twenty-one years or, if the minor dies before attaining the 
age of twenty-one years, he shall thereupon deliver or pay it over to 
the estate of the minor. 


(e) The custodian, notwithstanding statutes restricting investments 
by fiduciaries, shall invest and reinvest the custodial property as would 
a prudent man of discretion and intelligence who is seeking a reason- 
able income and the preservation of his capital, except that he may, 
in his discretion and without liability to the minor or his estate, retain 
a security given to the minor in a manner prescribed in this act. 


(f) The custodian may sell, exchange, convert or otherwise dispose 
of custodial property in the manner, at the time or times, for the price 
or prices and upon the terms he deems advisable. He may vote in person 
or by general or limited proxy a security which is custodial property. 
He may consent, directly or through a committee or other agent, to the 
reorganization, consolidation, merger, dissolution or liquidation of an 
issuer, a security which is custodial property, and to the sale, lease, 
pledge or mortgage of any property by or to such an issuer, and to 
any other action by such an issuer. He may execute and deliver any and 
all instruments in writing which he deems advisable to carry out any 
of his powers as custodian. 

(g) The custodian shall register each security which is custodial 
property and in registered form in the name of the custodian, followed, 
inksubstance, by ‘the’ ~ordsctel'as custodian “force ee under 

(name of minor) 
the Montana Uniform Gifts to Minors Act.” The custodian shall hold 
all money which is custodial property in an account with a broker or in 
a bank in the name of the custodian, followed, in substance, by the 
peeuge sas custodian orm emomen ee Ae) under the Montana Uniform 
(name of minor) 

Gifts to Minors Act.” The custodian shall keep all other custodial prop- 
erty separate and distinct from his own property in a manner to identify 
it clearly as custodial property. 
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(h) The custodian shall keep records of all transactions with respect 
to the custodial property and make them available for inspection at reason- 
able intervals by a parent or legal representative of the minor or by the 
minor, if he has attained the age of fourteen years. 

(i) A custodian has (and holds as powers in trust), with respect 
to the custodial property, in addition to the rights and powers provided in 
this act, all the rights and powers which a guardian has with respect to 
property not held as custodial property. 

History: En. Sec. 4, Ch. 245, L. 1957. 


67-1805. Custodian’s expenses, compensation, bond and _ liabilities. 
(a) A custodian is entitled to reimbursement from the custodial property 
for his reasonable expenses incurred in the performance of his duties. 

(b) A custodian may act without compensation for his services. 

(c) Unless he is a donor, a custodian may receive from the custodial 
property reasonable compensation for his services determined by one of 
the following standards in the order stated: 

(1) <A direction by the donor when the gift is made; 

(2) <A statute of this state applicable to custodians ; 

(3) The statute of this state applicable to guardians; 

(4) An order of the court. 

(d) Except as otherwise provided in this act, a custodian shall not 
be required to give a bond for the performance of his duties. 

(e) A custodian not compensated for his services is not liable for 
losses to the custodial property unless they result from his bad faith, 
intentional wrongdoing or gross negligence or from his failure to main- 
tain the standard of prudence in investing the custodial property provided 
in, this act. 

History: En. Sec. 5, Ch. 245, L. 1957. 


67-1806. Exemption of third persons from liability. No issuer, trans- 
fer agent, bank, broker or other person acting on the instructions of or 
otherwise dealing with any person purporting to act as a donor or in the 
capacity of a custodian is responsible for determining whether the person 
designated by the purported donor or purporting to act as a custodian 
has been duly designated or whether any purchase, sale or transfer to or 
by or any other act of any person purporting to act in the capacity of 
custodian is in accordance with or authorized by this act, or is obliged 
’ to inquire into the validity or propriety under this act of any instrument 
or instructions executed or given by a person purporting to act as a donor 
or in the capacity of a custodian, or is bound to see to the application by 
any person purporting to act in the capacity of a custodian of any money 
or other property paid or delivered to him. 
History: En. Sec. 6, Ch. 245, L. 1957. 


67-1807. Resignation, death or removal of custodian—bond—appoint- 
ment of successor custodian. (a) Only an adult member of the minor’s 
family, a guardian of the minor or a trust company is eligible to become 
a successor custodian. A successor custodian has all the rights, powers, 
duties and immunities of a custodian designated in a manner prescribed 


by this act. 
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(b) <A custodian, other than the donor, may resign and designate his 
successor by: 

(1) executing an instrument of resignation designating the successor 
custodian; and 

-(2) causing each security which is custodial property and in regis- 
tered form to be registered in the name of the successor custodian followed, 
in substance, by the words: “as custodian for ________________ under the 

(name of minor) 
Montana Uniform Gifts to Minors Act”; and 

(3) delivering to the successor custodian the instrument of resigna- 
tion, each security registered in the name of the successor custodian and 
all other custodial property, together with any additional instruments 
required for the transfer thereof. 

(c) A custodian, whether or not a donor, may petition the court for 
permission to resign and for the designation of a successor custodian. 

(d) If the person designated as custodian is not eligible, renounces 
or dies before the minor attains the age of twenty-one years, the guardian 
of the minor shall be successor custodian. If the minor has no guardian, a 
donor, his legal representative, the legal representative of the custodian, 
an adult member of the minor’s family, or the minor, if he has attained 
the age of fourteen years, may petition the court for the designation of a 
successor custodian. 

(e) A donor, the legal representative of a donor, an adult member 
of the minor’s family, a guardian of the minor or the minor, if he has 
attained the age of fourteen years, may petition the court that, for cause 
shown in the petition, the custodian be removed and a successor custodian 
be designated or, in the alternative, that the custodian be required to give 
bond for the performance of his duties, 

({) Upon the filing of a petition as provided in this section, the dis- 
trict court shall grant an order, directed to the persons and returnable 
on such notice as the court may require, to show cause why the relief 
prayed for in the petition should not be granted and, in due course, 
grant such relief as the court finds to be in the best interests of the minor. 

History: En. Sec. 7, Ch. 245, L. 1957. 


67-1808. Accounting by custodian. (a) The minor, if he has at- 
tained the age of fourteen years, or the legal representative of the minor, 
an adult member of the minor’s family, or a donor or his legal representa- 
tive may petition the court for an accounting by the custodian or his legal 
representative. 

(b) The court, in a proceeding under this act or otherwise, may 
require or permit the custodian or his legal representative to account 
and, if the custodian is removed, shall so require and order delivery of 
all custodial property to the successor custodian and the execution of 
all instruments required for the transfer thereof. 

History: En. Sec. 8, Ch. 245, L. 1957. 


67-1809. Construction. (a) This act shall be so construed as to 
effectuate its general purpose to make uniform the law of those states 
which enact it. 
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(b) This act shall not be construed as providing an exclusive method 


for making gifts to minors. 
History: En. Sec. 9, Ch. 245, L. 1957. 


67-1810. Short title. 
Gifts to Minors Act.” 
History: En. Sec. 10, Ch. 245, L. 1957. 


67-1811. 


This act may be cited as the “Montana Uniform 


Vested rights not to be impaired. Nothing in this act shall 


be construed to impair constitutionally vested rights. 


History: En. Sec. 12, Ch. 245, L. 1957. 


Separability Clause 

Section 11 of Ch. 245, Laws 1957 read 
“Tf any provision of this act or the appli- 
cation thereof to any person or circum- 
stances is held invalid, the invalidity shall 


out the invalid provision or application, 
and to this end the provisions of this act 
are severable.” 


Repealing Clause 


Section 13 of Ch. 245, Laws 1957 re- 
pealed all acts and parts of acts in conflict 


not affect other provisions or applications 


therewith. 
of the act which can be given effect with- 


CHAPTER 19—PRINCIPAL AND INCOME ACT 


Section 67-1901. Definitions. 

67-1902. Act to govern ascertainment of principal and income and apportion- 
ment of receipts and expenses. 

67-1903. Receipts constituting income or principal—use. 

67-1904. Death of tenant between payment dates—apportionment. 

67-1905. Corporate dividends—stock dividends—subscription rights—liquida- 
tion of corporation—merger. 

67-1906. Bonds or obligations as principal—valuation—loss or gain on sale. 

67-1907. Operation of business—net profits—ascertaining income—increase or 
loss of principal. 

67-1908. Animals constituting principal—offspring. 

67-1909. Natural resources—proceeds from severance. 

67-1910. Property subject to depletion as principal. 

67-1911. Unprofitable principal—change in form of investment—delayed in- 
come. 

67-1912. Expenses—apportionment. 

67-1913. Expenses where no trust created—improvements. 

67-1914. Interpretation of act—uniformity. 

67-1915. Short title. 

67-1916. Effective date—application to estates created after date. 

67-1901. Definitions. ‘Principal’ as used in this act means any realty 


or personalty which has been so set aside or limited by the owner thereof 
or person thereto legally empowered that it and any substitutions for it 
are eventually to be conveyed, delivered or paid to a person, while the 
return therefrom or use thereof or any part of such return or use is in 
the meantime to be taken or received by or held for accumulation for the 
same or another person ; 

“Income” as used in this act means the return derived from principal ; 

“Tenant” as used in this act means the person to whom income is 
presently or currently payable, or for whom it is accumulated or who is 
entitled to the beneficial use of the principal presently and for a time 
prior to its distribution ; 

“Remainderman” as used in this act means the person ultimately en- 
titled to the principal, whether named or designated by the terms of the 
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transaction by which the principal was established or determined by 
operation of law; 

“Trustee” as used in this act includes the original trustee of any trust 
to which the principal may be subject and also any succeeding or added 
trustee. 


History: En. Sec. 1, Ch. 277, L. 1959. ment of receipts and expenses among ten- 

i ants and remaindermen, and to make 

Title of Act uniform the law with reference thereto; 

An act concerning the ascertainment of containing a repealing clause and provid- 
principal and income and the apportion- ing an effective date. 


67-1902. Act to govern ascertainment of principal and income and 
apportionment of receipts and expenses. This act shall govern the ascer- 
tainment of income and principal, and the apportionment of receipts and 
expenses between tenants and remaindermen, in all cases where a prin- 
cipal has been established with or, unless otherwise states hereinafter, 
without the interposition of a trust; except that in the establishment of 
the principal, provision may be made touching all matters covered by 
this act, and the person establishing the principal may himself direct the 
manner of ascertainment of income and principal and the apportionment of 
receipts and expenses or grant discretion to the trustee or other person 
to do so, and such provision and direction, where not otherwise contrary 
to law, shall control notwithstanding this act. 

History: En. Sec. 2, Ch. 277, L. 1959. 


67-1903. Receipts constituting income or principal—use. (1) All re- 
ceipts of money or other property paid or delivered as rent of realty or 
hire of personalty or dividends on corporate shares payable other than in 
shares of the corporation itself, or interest on money loaned, or interest 
on or the rental or use value of property wrongfully withheld or tortiously 
damaged, or otherwise in return for the use of principal, shall be deemed 
income unless otherwise expressly provided in this act. } 

(2) All receipts of money or other property paid or delivered as the 
consideration for the sale or other transfer, not a leasing or letting, of 
property forming a part of the principal, or as a repayment of loans, or 
in liquidation of the assets of a corporation, or as the proceeds of prop- 
erty taken on eminent domain proceedings where separate awards to 
tenant and remainderman are not made, or as proceeds of insurance upon 
property forming a part of the principal except where such insurance has 
been issued for the benefit of either tenant or remainderman alone, or 
otherwise as a refund or replacement or change in form of principal, shall 
be deemed principal unless otherwise expressly provided in this act. Any 
profit or loss resulting upon any change in form of principal shall inure 
to or fall upon principal. 

(3) All income after payment of expenses properly chargeable to it 
shall be paid and delivered to the tenant or retained by him if already 
in his possession or held for accumulation where legally so directed by 
the terms of the transaction by which the principal was established; 
while the principal shall be held for ultimate distribution as determined 
by the terms of the transaction by which it was established or by law. 

History: En. Sec. 3, Ch. 277, L. 1959. 
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67-1904. Death of tenant between payment dates—apportionment. 
Whenever a tenant shall have the right to income from periodic payments, 
which shall include rent, interest on loans, and annuities, but shall not 
include dividends on corporate shares, and such right shall cease and 
determine by death or in any other manner at a time other than the date 
when such periodic payments should be paid, he or his personal rep- 
resentative shall be entitled to that portion of any such income next pay- 
able which amounts to the same percentage thereof as the time elapsed 
from the last due date of such periodic payments to and including the 
day of the determination of his right is of the total period during which 
such income would normally accrue. The remaining income shall be paid 
to the person next entitled to income by the terms of the transaction by 
which the principal was established. But no action shall be brought by 
the trustee or tenant to recover such apportioned income or any portion 
thereof until after the day on which it would have become due to the 
tenant but for the determination of the right of the tenant entitled thereto. 
The provisions of this section shall apply whether an ultimate remainder- 
man is specifically named or not. Likewise when the right of the first 
tenant accrues at a time other than the payment dates of such periodic 
payments, he shall only receive that portion of such income which amounts 
to the same percentage thereof as the time during which he has been so 
entitled is of the total period during which such income would normally 
accrue; the balance shall be a part of the principal. 

History: En. Sec. 4, Ch. 277, L. 1959. ? 


67-1905. Corporate dividends—stock dividends—subscription rights— 
liquidation of corporation—merger. (1) All dividends on shares of a 
corporation forming a part of the principal which are payable in the 
shares of the corporation shall be deemed principal. Subject to the pro- 
visions of this section, all dividends payable otherwise than in the shares 
of the corporation itself, including ordinary and extraordinary dividends 
and dividends payable in shares or other securities or obligations of cor- 
porations other than the declaring corporation, shall be deemed income. 
Where the trustee shall have the option of receiving a dividend either 
in cash or in the shares of the declaring corporation, it shall be consid- 
ered as a cash dividend and deemed income, irrespective of the choice 
made by the trustee. 


(2) All rights to subscribe to the shares or other securities or obliga- 
tions of a corporation accruing on account of the ownership of shares 
or other securities in such corporation, and the proceeds of any sale of 
such rights, shall be deemed principal. All rights to subscribe to the 
shares or other securities or obligations of a corporation accruing on 
account of the ownership of shares or other securities in another cor- 
poration, and the proceeds of any sale of such rights, shall be deemed 
income. 

(3) Where the assets of a corporation are liquidated, amounts paid 
upon corporate shares as cash dividends declared before such liquidation 
occurred or as arrears of preferred or guaranteed dividends shall be deemed 
income; all other amounts paid upon corporate shares on disbursement of 
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the corporate assets to the stockholders shall be deemed principal. All 
disbursements of corporate assets to the stockholders, whenever made, 
which are designated by the corporation as a return of capital or division 
of corporate property shall be deemed principal. 

(4) Where a corporation succeeds another by merger, consolidation 
or reorganization or otherwise acquires its assets, and the corporate 
shares of the succeeding corporation are issued to the shareholders of the 
original corporation in like proportion to, or in substitution for, their 
shares of the original corporation, the two corporations shall be considered 
a single corporation in applying the provisions of this section. But two 
corporations shall not be considered a single corporation under this section 
merely because one owns corporate shares of or otherwise controls or 
directs the other. 

(5) In applying this section the date when a dividend accrues to 
the person who is entitled to it shall be held to be the date specified by 
the corporation as the one on which the stockholders entitled thereto are 
determined, or in default thereof the date of declaration of the dividend. 

History: En. Sec. 5, Ch. 277, L. 1959. 


67-1906. Bonds or obligations as principal—valuation—loss or gain 
on sale. Where any part of the principal consists of bonds or other 
obligations for the payment of money, they shall be deemed principal 
at their inventory value or in default thereof at their market value at 
the time the principal was established, or at their cost where purchased 
later, regardless of their par or maturity value; and upon their respective 
maturities or upon their sale any loss or gain realized thereon shall fall 
upon or enure to the principal. 

History: En. Sec. 6, Ch. 277, L. 1959. 


67-1907. Operation of business—net profits—ascertaining income— 
increase or loss of principal. (1) Whenever a trustee or a tenant is 
authorized by the terms of the transaction by which the principal was 
established, or by law to use any part of the principal in the continuance 
of a business which the original owner of the property comprising the 
principal had been carrying on, the net profits of such business attributable 
to such principal shall be deemed income. 

(2) Where such business consists of buying and selling property, 
the net profits for any period shall be ascertained by deducting from the 
gross returns during and the inventory value of the property at the end 
of such period, the expenses during and the inventory value of the prop- 
erty at the beginning of such period. 

(3) Where such business does not consist of buying and selling 
property, the net income shall be computed in accordance with the cus- 
tomary practice of such business, but not in such way as to decrease the 
principal. 

(4) Any increase in the value of the principal used in such business 
shall be deemed principal, and all losses in any one calendar year, after 
the income from such business for that year has been exhausted, shall 
fall upon principal. 

History: En, Sec. 7, Ch. 277, L. 1959. 
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67-1908. Animals constituting principal—offspring. Where any part 
of the principal consists of animals employed in business, the provisions 
of section 7 [67-1907] shall apply; and in other cases where the animals 
are held as a part of the principal partly or wholly because of the offspring 
or increase which they are expected to produce, all offspring or increase 
shall be deemed principal to the extent necessary to maintain the 
original number of such animals and the remainder shall be deemed in- 
come; and in all other cases such offspring or increase shall be deemed 
income. 

History: En. Sec. 8, Ch. 277, L. 1959. 


67-1909. Natural resources—proceeds from severance. Where any 
part of the principal consists of property in lands from which may be 
taken timber, minerals, oils, gas or other natural resources and the trus- 
tee or tenant is authorized by law or by the terms of the transaction by 
which the principal was established to sell, lease or otherwise develop 
such natural resources, and no provision is made for the disposition of the 
net proceeds thereof after the payment of expenses and carrying charges 
on such property, such proceeds, if received as rent on a lease, shall be 
deemed income, but if received as consideration, whether as royalties or 
otherwise, for the permanent severance of such natural resources from 
the lands, shall be deemed principal to be invested to produce income. 
Nothing in this section shall be construed to abrogate or extend any 
right which may otherwise have accrued by law to a tenant to develop 
or work such natural resources for his own benefit. 

History: En. Sec. 9, Ch. 277, L. 1959. 


67-1910. Property subject to depletion as principal. Where any part 
of the principal consists of property subject to depletion, such as lease- 
holds, patents, copyrights and royalty rights, and the trustee or tenant 
in possession is not under a duty to change the form of the investment 
of the principal, the full amount of rents, royalties or return from the 
property shall be income to the tenant; but where the trustee or tenant 
is under a duty, arising either by law or by the terms of the transaction by 
which the principal was established, to change the form of the invest- 
ment, either at once or as soon as it may be done without loss, then the 
return from such property not in excess of five per centum (5%) per 
annum of its fair inventory value or in default thereof its market value 
at the time the principal was established, or at its cost where purchased 
later, shall be deemed income and the remainder principal. 

History: En. Sec. 10, Ch. 277, L. 1959. 


67-1911. Unprofitable principal—change in form of investment—de- 
layed income. (1) Where any part of a principal in the possession of 
a trustee consists of realty or personalty which for more than a year and 
until disposed of as hereinafter stated has not produced an average net 
income of at least one per centum (1) per annum of its fair inventory 
value or in default thereof its market value at the time the principal was 
established or of its cost where purchased later, and the trustee is under 
a duty to change the form of the investment as soon as it may be done 
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without sacrifice of value and such change is delayed, but is made before 
the principal is finally distributed, then the tenant, or in case of his 
death his personal representative, shall be entitled to share in the net 
proceeds received from the property as delayed income to the extent 
hereinafter stated. 

(2) Such income shall be the difference between the net proceeds 
received from the property and the amount which, had it been placed at 
simple interest at the rate of five per centum (5%) per annum for the 
period during which the change was delayed, would have produced the 
net proceeds at the time of change, but in no event shall such income 
be more than the amount by which the net proceeds exceed the fair in- 
ventory value of the property or in default thereof its market value at 
the time the principal was established or its cost where purchased later. 
The net proceeds shall consist of the gross proceeds received from the 
property less any expenses incurred in disposing of it and less all carry- 
ing charges which have been paid out of principal during the period 
while it has been unproductive. 

(3) The change shall be taken to have been delayed from the time 
when the duty to make it first arose, which shall be presumed, in the 
absence of evidence to the contrary, to be one (1) year after the trustee 
first received the property if then unproductive, otherwise one (1) year 
after it became unproductive. 

(4) If the tenant has received any income from the property or has 
had any beneficial use thereof during the period while the change has 
been delayed, his share of the delayed income shall be reduced by the 
amount of such income received or the value of the use had. 

(5) In the case of successive tenants the delayed income shall be 
divided among them or their representatives according to the length of 
the period for which each was entitled to income. 

History: En. Sec. 11, Ch. 277, L. 1959. 


67-1912. Expenses—apportionment. (1) All ordinary expenses in- 
curred in connection with the trust estate or with its administration and 
management, including regularly recurring taxes assessed against any 
portion of the principal, water rates, premiums on insurance taken upon 
the estates of both tenant and remainderman, interest on mortgages on 
the principal, ordinary repairs, trustees’ compensation except commis- 
sions computed on principal, compensation of assistants, and court costs 
and attorneys’ and other fees on regular accountings, shall be paid out 
of income. But such expenses where incurred in disposing of, or as carry- 
ing charges on, unproductive estate as defined in section 11 [67-1911], 
shall be paid out of principal, subject to the provisions of subsection (2) 
of section 11 [69-1911]. 

(2) All other expenses, including trustees’ commissions computed 
upon principal, cost of investing or reinvesting principal, attorneys’ fees 
and other costs incurred in maintaining or defending any action to protect 
the trust or the property or assure the title thereof, unless due to the 
fault or cause of the tenant, and costs of, or assessments for, improve- 
ments to property forming part of the principal, shall be paid out of 
principal. Any tax levied by any authority, federal, state or foreign, 
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upon profit or gain defined as principal under the terms of subsection (2) 
of section 3 shall be paid out of principal, notwithstanding said tax may 
be denominated a tax upon income by the taxing authority. 

(3) Expenses paid out of income according to subsection (1) which 
represent regularly recurring charges shall be considered to have accrued 
from day to day, and shall be apportioned on that basis whenever the 
right of the tenant begins or ends at some date other than the payment 
date of the expenses. Where the expenses to be paid out of income are of 
unusual amount, the trustee may distribute them throughout an entire 
year or part thereof, or throughout a series of years. After such distri- 
bution, where the right of the tenant ends during the period, the expenses 
shall be apportioned between tenant and remainderman on the basis of such 
distribution. 

(4) Where the costs of, or special taxes or assessments for, an im- 
provement representing an addition of value to property held by the trus- 
tee as part of principal are paid out of principal, as provided in subsec- 
tion (2), the trustee shall reserve out of income and add to the principal 
each year a sum equal to the cost of the improvement divided by the num- 
ber of years of the reasonably expected duration of the improvement. 

History: En. Sec. 12, Ch. 277, L. 1959. 


67-1913. Expenses where no trust created—improvements. (1) The 
provisions of section 12 [67-1912], so far as applicable and excepting those 
dealing with costs of, or special taxes or assessments for, improvements 
to property, shall govern the apportionment of expenses between tenants 
and remaindermen where no trust has been created, subject, however, to 
any legal agreement of the parties or any specific direction of the taxing 
or other statutes; but where either tenant or remainderman has incurred 
an expense for the benefit of his own estate and without the consent or 
agreement of the other, he shall pay such expense in full. 

(2) Subject to the exceptions stated in subsection (1) the cost of, or 
special taxes or assessments for, an improvement representing an addi- 
tion of value to property forming part of the principal shall be paid by 
the tenant, where such improvement cannot reasonably be expected to 
outlast the estate of the tenant. In all other cases a portion thereof only 
shall be paid by the tenant, while the remainder shall be paid by the 
remainderman. Such portion shall be ascertained by taking that percentage 
of the total which is found by dividing the present value of the tenant’s 
estate by the present value of an estate of the same form as that of the 
tenant except that it is limited for a period corresponding to the reasonably 
expected duration of the improvement. The computation of present values 
of the estates shall be made on the expectancy basis set forth in the 
American Experience Tables of Mortality and no other evidence of dura- 
tion or expectancy shall be considered. 

History: En. Sec. 13, Ch. 277, L. 1959. 


67-1914. Interpretation of act—uniformity. This act shall be so in- 
terpreted and construed as to effectuate its general purpose to make 
uniform the law of those states which enact it. 

History: En. Sec. 14, Ch. 277, L. 1959. 
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67-1915. Short title. This act may be cited as the Uniform Principal 
and Income Act. | 
History: En. Sec. 15, Gh. 277, L. 1959. 


67-1916. Effective date—application to estates created after date. This 
act shall take effect upon its passage and approval and shall apply to all 
estates of tenants or remaindermen which become legally effective after 
that date. 


History: En. Sec. 17, Ch. 277, L. 1959. Repealing Clause 
Section 16 of Ch. 277, Laws 1959 read 


Compiler’s Note “All acts or parts of acts which are incon- 
The approval date of Ch. 277, Laws _ sistent with the provisions of this act are 
1959 was March 17, 1959. hereby repealed.” 
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Chapter 1. Purpose of act—definitions, 68-102. 


1 

2. Retirement system created—who are members, 68-202, 68-203. 

5. Board of administration—powers and duties, 68-501. 

7. Management of retirement fund, 68-701. 

8. Retirement—compulsory—voluntary, 68-801, 68-802. 

9. Service and disability retirement allowances, 68-901. 

10. Reinstatement—reduction of allowance—optional modification of allow- 
ances, 68-1001 to 68-1003. 

11. Death benefits, 68-1101. 

13. Miscellaneous provisions, 68-1303, 68-1306, 68-1308. 


CHAPTER 1—PURPOSE OF ACT—DEFINITIONS 
Section 68-102. Definitions. 


68-101. Purpose of act—public employees retirement system. 


References 


Cited or applied in State ex rel. Ebel v. 
Schye, 130 M 537, 305 P 2d 350, 353. 


68-102. Definitions. The following words and phrases used in this 
act, unless a different meaning is plainly indicated in the context, shall 
have the following meanings: 

(a) “Retirement system” shall mean the “public employees’ retirement 
system” created by this act. 

(b) “Contracting city” shall mean any municipal corporation in the 
state which has elected to have all, or any part of its employees become a 
part of the retirement system and which has contracted with the board for 
such purpose. 

(c) “Contracting county” shall mean any county in the state which has 
elected to have all or any part of its employees become a part of the re- 
tirement system and which has contracted with the board for such pur- 
pose. For the purpose of applying the provisions of this act to counties, 
wherever in this act reference is made to “city,” “contracting city,” “city 
employee,” “city clerk,” “municipal corporation,” or “legislative body” of 
any city or municipal corporation, such words shall be construed to read, 
respectively, as “county,” “contracting county,” “ ae 


, 


county employee,” “coun- 
ty clerk,” “county” or “board of county commissioners” of any county. 

(d) “Public agency” shall mean any public district, local housing 
authority, or local authority, or public body whatsoever. 


(e) “Contracting public agency” shall mean any public agency in the 
state which has elected to have all or any part of its employees become a 
part of the retirement system and which has contracted with the board 
for such purpose. For the purpose of applying the provisions of this act 
to public agencies, whenever in this act reference 1s made to “city,” “con- 
tracting city,” “city employee,” “city clerk,’ “municipal corporation,” or 
“legislative body” of any city or municipal corporation, such words shall 
be construed to read, respectively, as “public agency,” “contracting public 


agency,’ “public agency employee,’ “secretary of governing board or 
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analogous authorized employee of the public agency,” “public agency,” 
or “governing board or head of a public agency not managed by a board.” 

(f) “State employee” means any person employed by the state in any 
capacity whatever and whose salary is paid either by warrant of the 
state auditor and from the fees or income of any department or agency 
of the state, excepting all elective officers and persons directly appointed 
by the governor, who do not elect membership under the provisions of 
section 68-203 of this act, court commissioners, and members of any state 
board or commission who serve the state intermittently and are paid 
on a per diem basis (except as herein otherwise provided). “State em- 
ployee” means further any employee under direct state supervision or 
functional state supervision as certified by the head of the state depart- 
ment concerned and approved by the board of administration of the public 
employees’ retirement system, who is paid either fully or in part from 
federal funds, but is not subject to federal retirement system. 

(g) “Head of department” means the head of any department, institu- 
tion or branch of the state service which directly pays salaries out of its 
income or which prepares, approves, and submits salary statements of its 
employees to the state board of examiners, state auditor and state treas- 
urer for payment. 

(h) “Member” shall mean any person included in the membership of 
the retirement system set forth in section 68-202 and not excluded in sec- 
tion 68-203. 

(i) “Board” shall mean the “board of administration” created in this 
act. 

(j) “Retirement fund” shall mean the “public employees’ retirement 
fund” created and established in section 68-405. 


(k) “State service” shall mean service rendered as an employee, hired 
or appointed, of the state or its university or any of the colleges, schools, 
~components or units thereof for the purpose of this act, service rendered 
as an employee of any contracting city for compensation, and, for the 
purposes of this act, a member shall be considered as being in “state 
service’ only while he is receiving compensation from the state, or its 
university as aforesaid or the contracting city for such service, except as 
provided in subdivision (f) of section 68-501. 


(1) “Prison employee” for the purpose of the retirement system, 
means persons appointed by the warden of the state prison or by the 
state board of prison commissioners. 

(m) “Prior service” shall mean all state service rendered before the 
first day of July, 1945; and all state service rendered as an employee of a 
contracting city before the effective date of the city’s participation in the 
retirement system, and allowable as provided in subdivision (h), section 
68-501. Employees of a contracting city shall receive credit for prior 
service only if the election of the contracting city to participate in the 
public employees’ retirement act is filed with the board on or before, but 
not after July 1, 1950. Notwithstanding the sentence preceding, “prior 
service” as applied to a person, employed by the state, including the uni- 
versity, who became a member while employed on a part-time basis, 
because of amendments to this retirement act, or as applied to a person 
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who became a member prior to said amendments, because of a change in 
the employment status to a full time basis, shall mean all state service 
rendered before the effective date of said membership. 

(n) “Continuous service” as applied to “prior service” shall mean all 
prior service, regardless of interruptions in such service, and as applied to 
service as a member shall mean uninterrupted employment in state 
service except as provided by subdivision (h) section 68-501, and, except 
that when for any cause whatever, a member discontinues state service 
but subsequently re-enters such service within three (3) years from the 
date of the discontinuance, such interruption shall not be deemed to break 
the continuity of service. 

(o) “Beneficiary” shall mean any person in receipt of a pension, an- 
nuity, retirement allowance, death benefit or any other benefit provided 
by this act. 

(p) ‘Compensation’ shall mean the remuneration paid in cash out of 
funds controlled by the state, the university or the contracting city, plus 
the monetary value as determined by the board of administration, of living 
quarters, board, lodging, fuel, laundry and other advantages of any na- 
ture furnished by the state, the university, or the contracting city to a 
member, in payment for services. 

(q) “Compensation earnable” by a member shall mean the average 
monthly compensation as determined by the board upon the basis of the 
average time put in by members in the same group or class of employment 
and at the same rate of pay, it being assumed that during any absence 
said member was in the position held by him at the beginning of the 
absence: and provided that compensation received by a member subsequent 
to July 1, 1952, in excess of five thousand dollars ($5,000.00) per annum 
may be used as a basis of compensation for the purpose of this retirement 
system if (a) he contributes normal contributions on the excess of such 
salary subsequent to July 1, 1952, over five thousand dollars ($5,000.00) 
to his individual account in the annuity savings fund and (b) he contributes 
three per cent (3%) of the excess of his salary subsequent to July 1, 1952, 
over five thousand dollars ($5,000.00) to the pension accumulation fund 
of the retirement system. 

(r) “Final compensation” shall mean the average annual compensation 
earnable by a member during any three (3) consecutive years upon which 
normal contributions have been made, said years to be chosen by the 
member. 

(s) “Regular interest” shall mean the average interest earned on in- 
vestments made hereunder, compounded at each June thirtieth, subject 
to subdivision (j) section 68-501 plus such additional interest as the 
board may credit from year to year in accordance with the provisions of 
this act. 

(t) “Normal contributions” shall mean contributions by members 
under the provisions of section 68-701 (g) to (n), both inclusive. 

(u) “Additional contributions” shall mean contributions by members 
under the provisions of section 68-701(k). 

(v) “Accumulated normal contributions” shall mean the sum of all 
the normal contributions standing to the credit of a member’s individual 
account, together with the regular interest thereon. 
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(w) “Accumulated additional contributions” shall mean the sum of 
all the additional contributions standing to the credit of a member’s in- 
dividual account, together with the regular interest thereon. 

(x) ‘Accumulated contributions” shall mean accumulated normal 
contributions plus any accumulated additional contributions standing to 
the credit of a member’s account. 

(y) ‘Pension” shall mean payments for life derived from contributions 
made. from the state controlled funds, or in the case of members from 
contracting cities from the funds of such cities, as provided in this act. 

(z) “Annuity” shall mean payments for life derived from contribu- 
tions made by a member as provided in this act. 

(aa) “Retirement allowance” shall mean the pension plus the annuity. 

(ab) “Death allowance” shall mean payments for life, or until re- 
marriage, or until the youngest child shall attain the age of eighteen (18) 
years, as provided in section 68-1101. 

(ac) “Actuarial equivalent” shall mean a benefit of equal value when 
computed upon the basis of such mortality tables as shall be adopted by 
the board, and interest at a rate to be annually determined by the retire- 
ment board compounded annually, subject to subdivision (j), section 
68-501. | 

(ad) “Retirement” shall mean withdrawal from active service with a 
retirement allowance granted under the provisions of this act. 

(ae) “Disability” and “incapacity for performance of duty” referred 
to herein as a basis of retirement, shall mean disability of permanent 
duration or disability of extended and uncertain duration, as determined 
by the board on the basis of competent medical opinion. 

(af) “Actuary” shall mean the actuary regularly and continuously 
employed on a full or part time basis, by the board of administration. 

(ag) “Benefit” shall be the retirement allowance, death allowance, 
death benefit or refund of accumulated contributions provided by this 
act: 

(ah) “Fiscal year’ shall mean any year commencing with July first 
and ending June thirtieth next following. 


History: En. Sec. 2, Ch. 212, L. 1945; 
amd. Sec. 1, Ch. 297, L. 1947; amd. Sec. 
1, Ch. 186, iT? 1951; ‘amd. Sec. 1, Ch. 92, 
ibe 1955; amd. Sec. 1, Ch. 246, 1 1959. 


Amendments 


The 1955 amendment in subd. (d) sub- 
stituted the words “supported in whole 
by public taxes” for the words “or public 
body whatsoever”; - in subd. (f) deleted 
the words “in a state office or regularly” 
which appeared between the words “per- 
son” and “employed,” before amendment 
the statement in parentheses “(except as 
herein otherwise provided)” appeared be- 
tween the words “appointive” and 
“officers,” deleted the words “but includ- 
ing the president and all deans, professors 
and instructors in every department, col- 
lege, and school of the university of Mon- 
tana” which appeared after the word 
“basis,” inserted the words “of admin- 


istration” after the word “board” and 
deleted two former paragraphs which 
read “Temporary employees shall not be 
eligible to membership. All permanent 
and probationary employees shall become 
members on the first day of employment, 
and proper deductions shall be made from 
the salaries of such employees beginning 
on the first day of employment. Upon 
completion of six (6) consecutive months 
of service temporary employees shall be 
deemed permanent employees for the pur- 
pose of this act, and proper deductions 
shall be made from the salaries of such 
employees on the first day following the 
completion of such six (6) months’ con- 
secutive service. Permanent seasonal em- 
ployees shall in no event be considered 
temporary employees.” In subd. (m) sub- 
stituted the words “ ‘Prior service’ shall 
mean all state service rendered before the 
first day of July, 1945”; for the words 


130 


RETIREMENT SYSTEM CREATED 


“*Prior service’ shall mean all state serv- 
ice, or service to a contracting city, ren- 
dered before the first day of’ January, 
1945; and all service rendered as an em- 
ployee of the university before the same 
date”; in subd. (q) substituted the pro- 
viso clause for the words “and that prior 
to entering state service he was in the 
position first held by him in such service, 
but such ‘compensation earnable’ shall 
not exceed four hundred sixteen dollars 
and sixty-six cents ($416.66) per month” 
and deleted subd. (ai). 

The 1959 amendment in subd. (d) in- 
serted the words “local housing author- 
ity”; deleted the word “other” which ap- 
peared before the words “local authority”; 
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substituted “or public body whatsoever” 
for “supported in whole by public taxes” 
and in subd. (f) substituted “officers and 
persons directly appointed by the gov- 
ernor, who do not elect membership under 
the provisions of section 68-203 of this act” 
for “and all appointive officers.” 


Subdivision (£) 

The legislature by using the words 
“excepting as herein otherwise provided” 
has provided a means for all elective 
officers and all persons directly ap- 
pointed by the governor to become mem- 
bers of the system through section 68-203. 
Corwin v. Bieswanger, 126 M 337, 251 P 
RN ES ROG ee 


CHAPTER 2—RETIREMENT SYSTEM CREATED—WHO ARE 
MEMBERS 


Section 68-202. Members—re-entry into state service—school district employees. 
68-203. Who are ineligible to membership in system. 


68-202. Members—re-entry into state service—school district employ- 
ees. (a) From and after July 1, 1955. All employees shall become mem- 


bers on the first day of employment. 


(b) Every employee who re-enters state service shall become a mem- 


ber unless he has had an original election of exemption from membership 
and his state service was not interrupted by a break of more than one (1) 
month. A seasonal employee who has had an original election of exemption 
from membership will not be subject to the requirement regarding the 
break in service while continuing in his original employment and em- 
ployed on a seasonal basis, but upon termination of employment to accept 
new employment or absence of more than one (1) month in returning to 
original employment in any ensuing season, such a seasonal employee 
shall become a member of the retirement system upon re-entry. 

(c) Time during which an employee of a school district is absent from 
state service during official vacation shall be counted as service in de- 
termining eligibility for membership under this act. 


History: En. Sec. 4, Ch. 212, L. 1945; 
amd. Sec. 2, Ch. 186, L. 1951; amd. Sec. 
2, Ch. 92, L. 1955. 


Amendment 


The 1955 amendment substituted the 
present subd. (a) for a former intro- 
ductory clause and subd. (a) which read 
“Except as herein expressly excluded 
from membership all employees shall be- 
come members of the retirement system 
as follows: (a) All permanent and pro- 
bationary employees shall become mem- 


bers on the first day of employment. Tem- 
porary employees shall be deemed per- 
manent employees upon the completion of 
six (6) consecutive months of service, and 
such employees shall become members on 
the first day following the completion of 
such six (6) consecutive months of serv- 
ice.” 


References 


Cited in Corwin v. Bieswanger, 126 M 
SEV eA nA RW AVo Pars p 


68-203. Who are ineligible to membership in system. The following 
employees shall not become members of the retirement system: . 
(a) Elective officers, other than elective officers who filed with the 


board of administration an election in writing to become members; pro- 
vided, that any person so excluded from membership, who later becomes 
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a member hereof, shall have the option of making contributions to the 
retirement system in the amount which he would have contributed had 
he not been so excluded, and he shall then receive credit for prior service in 
the same manner as if he had not been so excluded. If he shall affirmatively 
exercise the option, the contributions of the state, or the contracting city 
because of his membership, shall be the same as they would have been 
had he not been so excluded. 

(b) Inmates of state institutions who are allowed compensation for 
such service as they are able to perform. 

(c) Persons in state institutions principally for the purpose of train- 
ing, but who receive compensation. 

(d) Independent contractors who are not employees. 

(e) Employees serving in employment which does not exceed the 
equivalent of sixty (60) working days in any fiscal year. 

(f) Persons in state service on July 1, 1945, or prior thereto who filed 
with the board of administration an election not to become members, 
provided any person so excluded from membership by his own election 
may on or before, but not after, July 1, 1948, file with the board of ad- 
ministration an election to become a member and receive credit for prior 
service, and shall become a member of the retirement system on the date 
of filing such election. Such person shall receive credit for prior service 
only if his election to become a member is filed with the board on or 
before, but not after July 1, 1948, and shall have the option of paying to 
the retirement system all or part of the amount which he would have 
contributed had he not been so excluded but had been a member to and 
including the date of filing such election to become a member, plus in- 
terest which would have accumulated thereon through such date. Upon 
the retirement of such person under section 68-801, the pensions provided 
by contributions of the state under this act shall be the same as if such 
person affirmatively exercised the option to pay to the retirement system 
all of that amount with accumulated interest. 


(g) Persons directly appointed by the governor, who do not file with 
the board of administration an election in writing to become members. 


(h) Persons who are members of any other retirement or pension 
system supported wholly or in part by funds of the United States govern- 
ment, any state government or political subdivision thereof and who are 
receiving credit in such other system for service, it being the purpose of 
this section to prevent a person from receiving credit for the same service 
in two (2) retirement systems supported wholly or in part by public 
funds, and no person shall receive such credit under any circumstances. 
Any member of the retirement system who, because of his employment 
by the state, shall be required to become a member of any such other sys- 
tems, shall be considered solely for the purposes of section 68-701 (m) as 
permanently separated from state service. The accumulated contributions 
of any member who shall have died after becoming a member of such 
other system and before receiving said accumulated contributions, shall be 
paid to the beneficiary nominated by him to receive any death benefit pay- 
able under section 68-1101. Contributions to the retirement fund under 
section 68-1307 on the basis of compensation earned by members after 
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the effective date of termination of membership herein because of the 
membership in such other system, shall be repaid to the fund from which 
said contributions were made. For the purpose of this section, persons 
who merely are receiving pensions or retirement allowances, or other 
payments, from any source whatever, on account of service rendered to 
some other agency than the state and when such persons were not in state 
service, shall not be considered, because of such receipt, members of any 
other retirement or pension system. 

(i) Appointive members of boards and commissions who serve the 
state or contracting agency on an intermittent basis, and who are paid 
on a per diem basis. 

(j) Persons who become public employees under the meaning of this 
act after they have reached their sixtieth (60) birthday and have no credit- 
able service in this system, and who do not file with the board of adminis- 
tration an election to become members. 


History: En. Sec. 5, Ch. 212, L. 1945; 
amd. Sec. 2, Ch. 297, L. 1947; amd. Sec. 


3, Ch. 92, L. 1955; amd. Sec. 2, Ch. 246, 


L. 1959. 


Amendments 


The 1955 amendment added subds. (i) 
and (j). 

The 1959 amendment substituted pres- 
ent subd. (e) for one that read “(e) Em- 
ployees serving on a part-time basis unless 
such employees are members at January 
1, 1946, or any time of employment after 
that date on a part time basis, or unless 
such employment is regular and continu- 
ous and in the opinion of the employing 
power will extend for more than one (1) 
year, and requires service for at least 
one-half (%) the time required of em- 
ployees in the same group or class, serv- 


who is a member at January 1, 1946, and 
who is serving on a part time basis not 


requiring at least one-half (%) the time 


required of employees in the same group 
or class serving on a full time basis, may 
elect to terminate his membership in the 
system. Any employee so selecting shall 
be considered as permanently separated 
from state service, solely for the purposes 
of section 68-701 (m).” 


Membership 


As to elected officers and persons di- 
rectly appointed by the governor the 
Public Employees’ Retirement Act pro- 
vides that they may elect to become mem- 
bers by complying with the provisions of 
subdivisions (a), (f) and (g)_ hereof. 
Corwin v. Bieswanger, 126 M 337, 251 P 
OL PAV ARTAED 


ing on a full time basis. Any employee 


CHAPTER 5—BOARD OF ADMINISTRATION—POWERS AND DUTIES 
Section 68-501. 


68-501. Board of administration. The board of administration shall 
consist of five (5) members appointed by the governor, three (3) of which 
members shall be public employees and shall be members of the retirement 
system, and two (2) of which shall be members at large. Terms of office 
shall be for five (5) years provided, however, that those first appointed 
after this act takes effect shall be for terms, respectively, of one (1), two 
(2), three (3), four (4), and five (5) years but their successors shall hold 
office for terms of five (5) years; provided not more than one (1) employee 
member of the retirement board shall be an employee of the same depart- 
ment, bureau or agency of the state or contracting public agency. Mem- 
bers of the board shall be paid their actual and necessary expenses and 
those members of the board who are not members of the public employ- 
ees’ retirement system shall be entitled to receive in addition to actual 
and necessary expenses compensation at the rate of ten dollars ($10.00) 
per day. 


Board of administration. 
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The attorney general is hereby designated legal counsel for the board. 

(a) Vacancy on board—how filled. Any vacancy occurring ninety 
(90) days or more before the expiration of the term of any member of 
the retirement board shall be filled by appointment by the governor. The 
person thus appointed shall serve for the remainder of the unexpired term. 

(b) The board may establish such rules and regulations as it deems 
proper, within the limitations of this act and for its proper administration, 
operation and enforcement. The board shall elect one (1) of its members 
president, and shall appoint and fix the compensation of a secretary who 
shall have the power to administer oaths, and other necessary employees. 
It shall maintain its office in the city of Helena. A quorum of the board 
shall be three (3) members. The board may appoint a committee of one 
or more of its members, which shall have authority to perform routine 
acts, such as retirement of members and fixing of retirement allowances, 
approval of death claims and correction of records necessary in the ad- 
ministration of the system in accordance with the provisions of this act 
and rules and regulations of the board. All expenses of the administration 
of this act in excess of amount provided by the one dollar ($1.00) member- 
ship fee shall be a charge on the appropriation made from the general 
fund of the state. 


(c) The board shall determine who are employees within the meaning 
of this act and shall be the sole authority and judge under this act as to 
the conditions under which persons may be admitted to and continue to 
receive benefits under the retirement system, and shall have exclusive con- 
trol of the administration and investment of the fund. As soon as practi- 
cal after the close of each fiscal year, the board shall file with the governor 
a report of its work for such fiscal year. 


(d) Subject to the following and to all other provisions of this act, 
and such rules and regulations as it may adopt in pursuance thereof, the 
board shall determine and may modify allowances for service and dis- 
ability. 

(e) The board of administration shall fix and determine how much 
service rendered in any fiscal year shall be the equivalent of a year of 
service and parts thereof, but shall credit one (1) year for two hundred 
and fifty (250) or more days of service rendered by employees on a per 
diem basis and one (1) year for ten (10) months or more of service 
rendered by employees on a monthly basis, but not more than one (1) 
year for all service in any fiscal year. In determining the credit to be 
granted for service rendered on a part time basis, for purposes of calculat- 
ing retirement allowances, the service shall be reduced to a full time basis 
according to the service required, in the next preceding sentence, for 
credit for one (1) year of service. In calculating benefits based on service 
so determined, except in calculating the additional pension provided in 
subdivision (g) of section 68-901 compensation earnable shall be taken 
as the compensation which would be earnable if the employment had been 
on a full time basis, and with a compensation derived by multiplying the 
member’s compensation by ratio of full time to the time he was required 
by his employment to engage in his duties. In calculating the credit to be 
granted for service rendered on a part time basis, for purposes of de- 
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termining qualifications for retirement, and of calculating benefits payable 
upon death before retirement, the service required in this paragraph for 
credit for a year of service shall not be used, but instead, a year of service 
shall be credited for each year during which the member was employed 
throughout the year on a part time basis and was engaged in his duties 
the full amount of time he was required by his employment to be so en- 
gaged. Credit for fractional years will be granted to the extent of the 
fraction derived by dividing the time during which the member was en- 
gaged in his duties within the year, by the time he was required by his 
employment to be so engaged. | 


(f) Time during which a member is absent from public service with- 
out compensation shall not be allowed in computing service; except that 
time during which a member is absent from public service by reason of 
having been ordered on duty with the armed forces of the United States, 
or by reason of voluntary service by the member in said forces or on ships 
operated by or for the United States government, either during a war 
involving the United States as a belligerent or in any other national emer- 
gency, and for ninety (90) days thereafter shall be considered as time 
spent in public service, for the purpose of qualification for retirement and 
death benefits, but not for calculation of retirement benefits unless the 
member elects to contribute and contributes under the retirement system. 
Any member so absent and until his return within the said ninety (90) 
days may resign from the system. Any members so absent shall have 
the right to contribute to said system, either during his service with the 
armed forces of the United States or in the merchant marine of the United 
States, and ninety (90) days thereafter or upon his return to the state 
service, at times and in a manner fixed by the board of administration, 
amounts equal to the contribution which would have been made by him 
to the system on the basis of his compensation earnable at the commence- 
ment of his absence. If he does so contribute he shall receive credit for 
public service for such time in the same manner as if he had not been 
absent from public service. Whenever a member elects to continue his 
contributions, the state or the contracting city, or county or other agency 
shall thereupon contribute an amount equal to that which it would have 
contributed under section 68-1307 or under the contract between the board 
and the legislative body, as the case may be, if the member had not been 
absent from state service. 


Any member so absent or any member absent from state service by 
reason of having been ordered by an authorized official of the state of 
Montana or the United States, to duties outside state service shall be paid 
upon his request, his accumulated contributions. Such payment shall 
terminate any election by said member under this section to contribute. 

Time during which a member is absent from public service by reason 
of injury or illness determined within one (1) year after the end of such 
absence as arising out of and in the course of his employment, shall be 
considered as spent in public service, for the purpose of qualification for 
retirement and death benefits, but not for the calculation of retirement 
benefits, except as he received compensation, as defined in this act and as 
distinguished from disability indemnity under the workmen’s compensation 
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act during the absence, and then only to the extent of compensation re- 
ceived. 


(zg) Each employee shall file with the board of administration such 
information affecting his status as a member of the retirement system as 
the board may require. 


(h) Credit for prior service shall be granted to each person other than 
persons who are employees of the university or of a contracting city at 
the time of becoming members of the retirement system, who has rendered 
such service as defined in this act, and who has become a member of the 
retirement system on January 1, 1946, or within three (3) years after last 
rendering prior service. Credit for prior service shall be granted to each 
person who is employed by the university at the time of becoming a 
member of the retirement system regardless of whether he had been re- 
tired under the system prior to the effective date hereof, who has rendered 
such service as defined in this act, and who has become a member of the 
retirement system on January 1, 1946, or within three (3) years after last 
rendering prior service. 

Credit for prior service shall be granted to each person who is employed 
by a contracting city at the time of becoming a member of the system, 
who has rendered such service as defined in this act, and who has become 
a member of the retirement system within three (3) years after last 
rendering prior service. Notwithstanding the three (3) sentences next 
preceding, credit for prior service shall be granted to each person employed 
by the state including the university, who became a member while em- 
ployed on a part time basis, because of amendments to this retirement act, 
or who became a member prior to said amendments, because of a change 
in status to a full time basis. The credit for prior service to be granted 
persons employed by a contracting city who are included under the re- 
tirement system shall be established by contract between the board and 
the legislative body of such city; and such credit as may be granted to a 
person shall be in the form of a percentage, not to exceed the analogous 
percentage applicable to employees of the state, for each year of prior 
service. Prior service so credited shall be the basis for a retirement allow- 
ance or benefit as provided in this act only if the membership in the re- 
tirement system continues unbroken until retirement or retirement allow- 
ance or until the granting of such other benefit; provided, that termination 
of membership by withdrawal of accumulated contributions followed by 
the redeposit of such contributions upon re-entrance into public service 
as herein provided shall not constitute a break in membership, but this 
section shall not be construed to entitle any person to credit as prior 
service for time during which he was not in public service as defined in 
this act. 


Credit for any prior service, not previously granted, shall be granted to 
a member upon request for retirement provided that the member has a 
total of not less than ten (10) years of creditable state service of which 
not less than three (3) years have been as a contributing member of the 
retirement system and the retirement allowance does not include credit 
for all state service prior to July 1, 1945, or in the case of a contracting 
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city prior to the date of the contract, or July 1, 1947, whichever is earlier. 
Proper certification of such service must be furnished. 

(i) The management and control of the retirement system shall be 
vested in the board of administration, and it shall exercise the following 
powers and perform the following duties: 

(j) The board of administration shall keep in convenient form such 
data as shall be necessary for the actuarial valuation of the retirement 
fund created by this act. On July 1, 1946, and at the end of every two-year 
period thereafter, it shall cause to be made an actuarial investigation into 
the mortality, service and compensation experience of the members and 
beneficiaries under the provision of this act, and shall further cause to be 
made an actuarial valuation of the assets and liabilities of the public em- 
ployees’ retirement fund herein created, and from time to time shall de- 
termine the rate of interest being earned on the said retirement fund. 
Upon the basis of any or all of such investigation, valuation, and determi- 
nation, said board shall adopt such mortality, service and other tables 
and such interest rate, in lieu of the interest rate specified herein, or any 
of such items as it shall deem necessary, and shall make such revision in 
rates of contributions of members as it may deem necessary to comply 
with the provisions of section 68-701. No adjustment shall be included 
in the new rates for time prior to the effective date of such revision. 


(k) The board shall credit contributions of members of the state and 
contracting cities with interest at the rate being used under the system 
on the effective date hereof, compounded each June 30, subject to the fore- 
going subdivision (j) of section 68-501. At the end of each fiscal year, 
beginning with the second fiscal year of the operation of the retirement 
system, it may credit to all contributions held in the retirement fund on 
June 30 of the then current fiscal year, such interest in excess of said rate 
provided herein as it may deem proper in the light of the earnings of the 
retirement fund during such fiscal year, but such additional interest 
credited during any fiscal year shall not be greater than the excess of said 
earnings over the interest otherwise credited to contributions during that 
year. Interest at said rate, compounded annually, subject to said fore- 
going subdivision (j) hereof, shall be used in the calculation of benefits 
under any mortality table adopted by the board, regardless of any addi- 
tional interest allowed on contribution under this paragraph. 

In addition to other records and accounts, it shall keep such records 
and accounts as may be necessary to show at any time: 

The total accumulated contributions of members. 

The total accumulated contributions of retired members less the 
annuity payments made to such members. 

The accumulated contributions of the state and of contracting cities 
held for the benefit of members on account of service rendered as members 
of the retirement system. 

All other accumulated contributions of the state and of contracting 
cities which shall include the amounts available to meet the obligation of 
the state and of the contracting cities, respectively on account of benefits 
that have been granted to retired employees and on account of prior 
service of members. 


137 


68-701 PUBLIC EMPLOYEES RETIREMENT ACT 

(1) In addition to rendering the annual report to the governor re- 
quired by subsection (c) of this section, it shall cause to be published 
annually a financial statement showing an actuarial valuation of the assets 
and liabilities of the retirement system created by this act and a statement 
as to the accumulated cash and securities in the retirement fund as certi- 
fied by the state auditor, but until all prior service is verified, the board of 
administration may omit from the financial statement published annually, 
assets and liabilities resulting from such prior service, and may include 
assets and liabilities on account of service rendered as members in amounts 
equal only to accumulated contributions held on account of such service. 


History: En. Sec. 14, Ch. 212, L. 1945; 
amd. Sec. 5, Ch. 297, L. 1947; amd. Sec. 
4, Ch. 186, L. 1951; amd. Sec. 1, Ch. 224, 
L.- 1951; amd. Sec. 1, Ch. 225, L. 1953; 
amd. Sec. 4, Ch. 92, L. 1955. 


Amendment 


The 1955 amendment in subd. (h) sub- 
stituted the third paragraph for two for- 
mer paragraphs which read “Credit for 
prior service shall be granted to all per- 
sons who have been at any time since 
July 1, 1945, or who may at any time 
hereafter become members or employees 
of the state or of a contracting city, con- 
tracting county, public agency or contract- 
ing public agency, notwithstanding any 
other provisions of the Public Employees’ 
Retirement Act, as amended or supple- 
mented; subject however, to the follow- 
ing conditions: namely, that any such 
person desiring to qualify for the benefits 
of the act must contribute to the pension 
accumulation fund of the public em- 
ployees’ retirement system for the pur- 
pose of accomplishing such qualification, 
an amount which shall be based on age 
and sex at the time of original member- 
ship, and upon the compensation earn- 
able by such person during the month 
preceding the separation of such person 
from the state service. The time of orig- 


inal membership is hereby defined as the 
date when any such person elects to be- 
come a member of the public employees’ 
retirement system. Provided that credit 
for prior service shall be granted to all 
retired members for all state service ren- 
dered prior to January 1, 1945, notwith- 
standing the date of participation of the 
contracting public agency in the public 
employees’ retirement system or any 
other limitation or provision of the Public 
Employees’ Retirement Act.” In_ subd. 
(k) substituted the words “on June 30” 
for “at June 30th.” 


Subd. (h) Retroactive 


Under the amendment by chapter 224 
of Laws 1951, subsection (h) is retro- 
active and a person who retired in 1949 
is entitled to a credit for his service prior 
to January 1, 1945 and his increase in 
the retirement pension would be from the 
date of his retirement not just the date 
that chapter 224 of Laws 1951 went into 
effect. Davidson v. Love, 127 M 366, 264 
P 2d 705. (See, however, dissenting opin- 
ion, 127 M 366, 264 P 2d 705, 708.) 


References 


Cited or applied in State ex rel. Ebel v. 
Schye, 130 M 537, 305 P 2d 350, 353. 


CHAPTER 7—MANAGEMENT OF RETIREMENT FUND 


Section 68-701. 


Management of retirement fund. 


68-701. Management of retirement fund. The retirement fund shall be 


managed as follows: 


(a) The board of administration shall have exclusive control of the 
administration of said fund except as otherwise provided. 


(b) The said fund shall be invested by the state board of land com- 
missioners as part of the long term investment fund. 


(c) The board of administration shall deposit monthly in the state 
treasury all amounts received by it as provided in this section and section 


68-1307. 


(d) The state treasurer shall be custodian of the retirement fund, sub- 
ject to the exclusive control of the board of administration as to the ad- 
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ministration thereof and the state board of land commissioners as to the 
investment thereof. All payments from said fund shall be made by him 
only upon vouchers signed by two (2) board members designated by the 
board of administration. A duly attested copy of a resolution of the 
board of administration designating such persons and bearing on its face 
specimen signatures of such persons shall be filed with the treasurer as 
his authority for making payments upon such vouchers. No voucher shall 
be drawn unless it has previously been authorized by resolution of the 
board of administration. 

(e) Interest earned on any cash deposit in a bank by the state treas- 
urer and income on other assets constituting a part of the said fund shall 
be paid into said fund as received. Income, of whatever nature, earned on 
the retirement fund during any fiscal year, in excess of the interest credited 
to contributions during said year shall be retained in said fund as a re- 
serve against deficiencies in interest earned in other years, losses under 
investments, and other contingencies. 


({) Except as herein provided, no member and no employee of the 
board of administration shall have any interest direct, or indirect, in the 
making of any investment, or in the gains of profits accruing therefrom. 
And no member or employee of the said board directly or indirectly, for 
himself or as an agent or partner of others, shall borrow any of its funds 
or deposits, nor shall any such member or employee in any manner use 
the same except to make such current and necessary payments as are 
authorized by said board; nor shall any member or employee of said 
board become an indorser or surety as to, or in any manner an obliger 
for investments by the board. 


(g) The normal rates of contribution of members shall be based on 
sex and the age at the nearest birthday at the time of entrance into the 
retirement system. The normal rates of contribution shall be such as 
will provide an average annuity at age sixty-five (65) equal to one one 
hundred-fortieth (1/140) of the final compensation of members, according 
to the tables adopted by the board, for each year of service rendered after 
entering the system. Nothing in this section shall prevent the adoption 
of one (1) schedule of rates for males and one (1) schedule for females. 

(h) The actual amount of annuity receivable by any member upon re- 
tirement shall be the actuarial equivalent of his accumulated contributions, 
as provided in subdivisions (a) and (k) of section 68-1307. 

(i) From and after July 1, 1955, the board of administration shall certify 
to the head of each office or department of the state and to the registrar 
of the university the normal rate of contribution as provided in this act 
for each member in such office, department, or the university, respectively. 
The head of each office or department of the state shall apply such rate of 
contribution to the compensation of each member, and shall certify to the 
state auditor on each and every payroll the amount to be contributed and 
shall furnish immediately to the board of administration a copy of each 
and every such payroll; and each such amount shall be deducted by the 
head of each office or department and shall be remitted to the board. The 
registrar of the university shall apply the rate of contribution certified to 
him by.the board to the compensation of each member employed by the 
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university and the contributions so determined shall be deducted by the 
registrar of the university from the compensation of each such member; 
each such amount shall be remitted to the board and the registrar of the 
university shall furnish to the board a copy of each and every salary roll 
and payroll from which such amounts have been deducted. Each contri- 
bution deducted and remitted to the board shall be credited by the board, 
together with regular interest, to an individual account of the member for 
whom the contribution was made. Payment of salaries or wages less 
such contribution shall be full and complete discharge and acquittance of 
all claims and demands whatsoever for the service rendered by members 
during the period covered by such payment, except their claims to the 
benefits to which they may be entitled under the provisions of this act. 


(j) From and after July 1, 1955, the board of administration shall 
certify to the city clerk, or other officer designated by the legislative body, 
of each contracting city the rate of contribution as provided in this act for 
each member included under the retirement system respectively. The 
city clerk, or other officer, shall apply the rate of contribution certified to 
him by the board to the compensation of each member included in the 
retirement system and the contribution so determined shall be deducted 
by the city clerk, or other officer, from the compensation of each such 
member; each such amount shall be remitted to the board and the city 
clerk or other officer, shall furnish to the board a copy of each and every 
salary roll and payroll from which such amounts have been deducted. 
Each contribution deducted and remitted to the board shall be credited 
by the board, together with regular interest, to an individual account of 
the member for whom the contribution was made. Payment of salaries or 
wages less such contribution shall be full and complete discharge and 
acquittance of all claims to the benefits to which they may be entitled 
under the provisions of this act. 

(k) Subject to the rules and regulations to be established and promul- 
gated by the board of administration, any member may elect to contribute 
at rates in excess of those provided for in subsection (i) and (j) of this 
section of this act, for the purpose of providing additional benefits, but 
the exercise of this privilege by a member shall not place on the state or 
contracting city any additional financial obligation. The provisions of 
subdivision (f) and (g) of section 68-203 shall apply also to additional 
contributions. The board, upon application shall furnish to such member 
information concerning the nature and amount of additional benefits to 
be provided by such additional contributions. 


(1) In addition to the contributions hereinbefore provided to be paid 
by employees who are members of the retirement system created by this 
act, every such employee shall pay an annual membership fee of one dollar 
($1.00) which amount, together with other moneys appropriated for that 
purpose, shall be used for the support of the board of administration. 

(m) From and after July 1, 1955, should the state service of a mem- 
ber be discontinued otherwise than by death or retirement, he shall after 
the date of discontinuance, be paid such part of his contributions as he 
demands. The board may, in its discretion, withhold for not more than 
‘one (1) year after a member last rendered state service, all or part of his 
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contributions if after a previous discontinuance of state service he with- 
drew all or part of his contributions and failed to redeposit such with- 
drawn amount in the retirement fund as provided in subsection (n). 


Any member with ten (10) or more years of service, whose service is 
discontinued otherwise than by death or retirement, shall have the right 
to elect within ninety (90) days after such termination of service, and 
without right or revocation, whether to allow his accumulated contribu- 
tions to remain in the retirement fund. Upon the qualification for retire- 
ment by reason of age or disability of a member who has elected to allow 
his accumulated contributions to remain in the retirement fund, he shall 
receive a retirement allowance in accordance with the provisions of section 
68-901, exclusive of subparagraph (g) of section 68-901. 


(n) Any member may redeposit in the retirement fund, in one sum or 
in not to exceed twelve (12) monthly or twenty-four (24) semimonthly 
payments, an amount equal to that which he withdrew therefrom at the 
last termination of his membership, subject to minimum monthly or 
semimonthly payments as fixed by the board of administration. If a mem- 
ber, upon re-entering the retirement system after a termination of his 
membership, does not elect to make or, having so elected, subsequently 
does not make such redeposit, he shall re-enter as a new member without 
credit for any service except the prior service credited to him before said 
termination, and the rate of his contribution for future years shall be the 
normal rate provided for in this act at his age of re-entrance; otherwise 
his rate of contribution for future years shall be the same as his rate prior 
to the last termination of his membership, and his membership shall be 
the same as if unbroken by such last termination. Regardless of whether 
such redeposit is made, the documents held by the retirement system 
as executed by said member prior to termination of membership shall be 
held by the system for the same purposes as prior to said termination, 
and beneficiaries nominated in such documents shall continue unchanged 
until changed as provided herein. 


(o) The board may in its discretion transfer the savings account of a 
member to the pension accumulation fund if the account has been dormant 
for a period of ten (10) years provided that no right of the member shall 
be jeopardized by such transfer and the savings account shall be trans- 
ferred to the member’s name upon subsequent re-entry to membership. 


History: En. Sec. 18, Ch. 212, L. 1945; 
amd. Sec. 6, Ch. 297, L. 1947; amd. Sec. 
2, Ch. 176, L. 1953; amd. Sec. 5, Ch. 92, 
L. 1955; amd. Sec. 3, Ch. 246, L. 1959. 


Amendments 


The 1955 amendment inserted at the 
beginning of subds. (i) (j) and (m) the 
phrase “From and after July 1, 1955,” 
deleted the words “so much of” and “as 
does not exceed four hundred sixteen dol- 
lars and sixty-six cents ($416.66), per 
month” which appeared twice in_ subd. 
(i) and once in subd. (j); in subd. (m) 
deleted from the end of the first sentence 
an exception clause which read “except 
that if a member is credited with less 


than ten (10) years of state service and, 
in the opinion of the board of administra- 
tion is permanently separated from state 
service by reason of such discontinuance, 
he shall be paid forthwith ninety per 
centum (90%) of his accumulated con- 
tributions without interest,” in the second 
paragraph of subd. (m) substituted the 
words “right of revocation” for the words 
“right or revocation” and added subd. (0). 

The 1959 amendment deleted the word 
“accumulated” before “contributions” in 
the first sentence of subd. (m) and de- 
leted the words ‘accumulated normal” in 
two places before “contributions” in the 
second sentence of subd. (m). 
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CHAPTER 8—RETIREMENT—COMPULSORY—VOLUNTARY 


Voluntary service retirement. 
Compulsory retirement. 


Section 68-801. 
68-802. 
68-801. Voluntary service retirement. (a) Retirement of a member 
for service shall be made by the board of administration upon his attaining 
the age of sixty (60) years or more and upon his completion of ten (10) 
or more years of public service credited under this act and the filing of his 
written application to the board, subject to the provisions of section 
68-901; and provided, however, that the service retirement allowance shall 
commence on the day following the member’s last day of state service 
or on the first day of the month in which his application is filed with the 
board of administration, whichever is later. 

(b) Notwithstanding any other provision of this act, any person who 
has been retired for service (as distinguished from disability) under the 
provisions of this act may be employed in state service in accordance with 
the laws governing such service in the same manner as a person who has 
not been so retired. 

(c) Any person so employed shall be considered as reinstated from 
retirement and his retirement allowance shall be cancelled forthwith. His 
individual account shall be credited with an amount which is the ac- 
tuarial equivalent of his annuity at the time of such reinstatement, and 
his rate of contribution for future years shall be the same as if he had 
continued in state service during the period of his retirement. Such per- 
son shall receive credit for prior service in the same manner as if he had 


never been retired. 


History: En. Sec. 19, Ch. 212, L. 1945; 
amd. Sec. 7, Ch. 297, L. 1947; amd. Sec. 
5, Ch. 186, L. 1951; amd. Sec. 1, Ch. 35, 
L. 1955; amd. Sec. 4, Ch. 246, L. 1959. 


Amendments 


The 1955 amendment substituted the 
present subd. (a) for the former one 
which read “(a) From and after July 1, 
1947, until January 1, 1951, every member 
other than elective officers and officers 
appointed directly by the governor shall 
be retired on the first (1st) day of the 
calendar month next succeeding that in 
which he attains the age of seventy-five 
(75) years. Elective officers and officers 
appointed directly by the governor who 
have elected to become and are members 
of the system may continue to serve in 
office for the duration of the term for 
which elected or appointed. Every em- 
ployee of the university who becomes a 
member, and who, at the time of becom- 
ing such member has attained the age of 
seventy-five (75) years, shall be retired 


forthwith. On and after January 1, 1951, 
every member who at that time has at- 
tained the age of seventy (70) years, 
shall be retired forthwith, and thereafter 
every such member must be retired on 
the first (1st) day of the calendar month 
next succeeding that in which he attains 
the age of seventy (70) years”; in subd. 
(b) deleted the words “until October 1, 
1947, or the termination of the war in 
which the United States is now engaged, 
whichever is earlier,” which appeared be- 
tween the words “act” and “any” and at 
the end of subd. (b) after the word “re- 
tired” deleted the following words “upon 
the determination of the board of admin- 
istration, by medical examination, that he 
is not incapacitated for the duties pro- 
posed to be assigned to him.” The 1955 
amendment also déleted former subds. 
(d) and (e) for text of which see parent 
volume. 

The 1959 amendment added the proviso 
to subd. (a). 


68-802. Compulsory retirement. Any member forced to retire at age 


sixty-five (65) or over, not having accumulated ten (10) or more years of 
public service credited under the Montana public employees retirement 
system may, by filing his written application with the board, elect to re- 
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68-901 


ceive a service retirement allowance subject to the provisions of section 
68-901, Revised Codes of Montana, 1947, 


History: En. 68-802 by Sec. 1, Ch. 244, 
L. 1959. 


Title of Act 


An act providing for a law to be known 
as section 68-802, Revised Codes of Mon- 
tana, 1947, providing that members of the 
public employees retirement system who 
are forced to retire at age sixty-five or 


over, having less than ten years service 
accumulated, be permitted to receive ser- 
vice retirement benefits; and providing a 


repealing clause. 


Repealing Clause 


Section 2 of Ch. 244, Laws 1959 re- 
pealed all acts or parts of acts in conflict 
therewith. 


CHAPTER 9—SERVICE AND DISABILITY RETIREMENT ALLOWANCES 
Section 68-901. 


68-901. Service retirement allowance. A member upon retirement 
from service is entitled to receive a service retirement allowance which 
shall consist of: 

(a) An annuity which shall be the actuarial equivalent of his accumu- 
lated contributions at the time of his retirement. 

(b) A pension, purchased by the contributions of the state, or the 
contracting city, equal to that portion of the annuity purchased by the 
accumulated normal contributions of the member; and 

(c) An additional pension, purchased by the contributions of the 
state, for members other than persons who are employees of the university 
at the time of becoming members, and members employed by a contract- 
ing city. Such additional pension shall be equal to one-seventieth (1/70) 
of the member’s final compensation, multiplied by the number of years 
of prior service, except that if a member retires before attaining the age 
of sixty-five (65) years, the additional pension shall be reduced to that 
‘amount which the value of the pension computed as provided in this 
paragraph as deferred to age sixty-five (65) will purchase at the actual 
age of retirement. 

(d) If a member retires before attaining the age of sixty-five (65) 
years, the additional pension shall be reduced to that amount which the 
value of the pension computed as provided in this section as deferred to 
age sixty-five (65) will purchase at the actual age of retirement. 

(e) An additional pension, purchased by contributions of the state, 
for members who are also employees of the university at the time of be- 
coming members, said additional pension to accrue from the date of re- 
tirement under the system regardless of whether said retirement was 
prior to the effective date hereof. Such additional pension shall be equal 
to one-seventieth (1/70) of the average annual compensation earnable 
by him during the three (3) years preceding retirement, multiplied by 
the number of years of prior service credited to him, except that if a 
member retires before attaining the age of sixty-five (65) years, the ad- 
ditional pension shall be reduced to that amount which the value of the 
pension computed as provided in this paragraph as deferred to age 
sixty-five (65), will purchase at the actual age of retirement. If, however, 
a member who is employed by the university at the time of becoming 
a member, shall not have rendered state service before January 1, 1946, 
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his additional pension shall be based upon one-seventieth (1/70) of the 
average annual compensation earnable by him during the first year of the 
state service, or such portion thereof as he may have served before Jan- 
uary 1, 1946, multiplied by the number of years of prior service credited 
to him. 

(f) An additional pension on account of prior service, purchased 
by the contributions of the contracting city for members who are also 
employees of a contracting city as may be provided for under the con- 
tract between the board and the contracting city. 


MINIMUM GUARANTEE : 


(zg) When a member enters the retirement system with, or without, 
credit for prior service, and is otherwise eligible for retirement after 
attaining the age of seventy (70) years, if his final compensation was 
such that one-half (14) thereof is in excess of the total of his pension, 
annuity, and additional pension for prior service, a second additional pen- 
sion for prior service sufficient to cause his retirement allowance to amount 
to one-half (14) of such final compensation shall be paid him on account 
of prior service, but in no event shall a greater second additional pension 
be paid than will cause the total retirement allowance, exclusive of the 
annuity provided by his accumulated additional contributions, to amount 
to the sum of four hundred eighty dollars ($480.00) per year. The pro- 
visions of this section shall not apply to the members who are employees 
of a contracting city unless provided for by contract between the board 
and the contracting city, but if a member be employed by more than one 
(1) of such cities, his aggregate retirement allowances shall be taken into 
account in applying said provisions, and said application shall be made 
as if the member was employed by one or more offices or departments’ 
of the state. 


DISABILITY RETIREMENT 


(h) Any member who has not reached seventy (70) years of age shall 
be retired for disability if incapacitated for the performance of duty as 
the result of any injury or disease arising out of and in the course of his 
employment. Incapacity for performance of duty shall be determined by 
the board of administration of the public employees’ retirement system, 
and said board of administration shall determine whether such incapacity 
is the result of injury or disease arising out of and in the course of employ- 
ment. In the discharge of its duty regarding such determination, the 
board or any member thereof or duly authorized. examiner or other duly 
authorized representative of the board shall have power to conduct 
hearings, administer oaths and affirmations, take depositions, certify to 
official acts and issue subpoenas to compel the attendance of witnesses and 
the production of books, papers, correspondence, memoranda and other 
records deemed necessary as evidence in connection with a claim for 
disability retirement. If the board determines on the evidence that it 
obtains and application filed that the disability resulted from injury or 
disease arising out of and in the course of employment, the said member 
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shall be retired forthwith and be paid the benefits provided under the 
retirement system. Any such member incapacited for the performance 
of duty by reason of a cause not included in the immediately preceding 
sentence, and any other member so incapacitated, regardless of the cause, 
shall be retired forthwith regardless of age but only after ten (10) years 
of service to the state, or to the contracting city. 

Any compensation paid by the industrial accident board of the state of 
Montana to any member: of the retirement system for total and perma- 
nent disability resulting from injury or disease arising out of and in the 
course of employment shall be deducted from the benefits payable under 
the retirement system for such disability. 

In any case where the industrial accident board makes a determina- 
tion that disability of a state employee resulted from injury or disease 
arising out of and in the course of employment and pays compensation 
thereon for a total and permanent disability, the industrial accident board 
shall certify its findings and determination to the board of administration 
of the public employees’ retirement system. 


(1) Subject to the requirements as to service and cause of disability 
stated in subdivision (h) of this section, and upon the application of a 
member or upon the application of the head of the office or department 
in which such member. is or was last employed, or upon application of 
the university, if such member is an employee of the university, or any 
other person on behalf of such member, while such member is in state 
service, within four (4) months after such member’s discontinuance of 
state service, or while such member continuously, from the date of dis- 
continuance of state service to the time of the application or motion, 
is physically or mentally incapacitated to perform his duties, may apply 
for, or the board of administration upon its own motion may order, a 
medical examination to determine the existence of such incapacity. Upon 
the receipt of such application, the board of administration shall order 
such medical examination. If the medical examination and other available 
information show, to the satisfaction of said board, that the member. is 
incapacitated physically or mentally for the performance of his duties in 
the state service, the said board shall forthwith retire the member for 
disability. The said board shall secure such medical service and advice 
as is necessary to carry out the purposes of this section and of sections 
68-1001 through 68-1004, and shall pay for such medical services and 
advice such compensation as the board deems reasonable. 


DISABILITY RETIREMENT, ALLOWANCE 


(j) Upon retirement for disability a member who has attained the 
age of sixty (60) years shall receive a service retirement allowance as 
provided by subsections (a), (b), (c) of this section. Upon retirement 
of a member for disability resulting from injury or disease arising out 
of and in the course of employment, such member shall receive a retire- 
‘ment allowance of fifty per centum (50%) of his final compensation. 


(k) Upon retirement for disability a member who is an employee 
of the university and who has attained the age of sixty (60) years, shall 
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receive a service retirement allowance as provided in subdivisions (a), 
(b), and (c) of this section. 

(1) Every other member retired for disability shall receive a retire- 
ment allowance which shall consist of: 

(i) An annuity which shall be the actuarial equivalent of his accumu- 
lated contributions at the time of his retirement; and 

(ii) If, in the opinion of the board of administration, such disability 
is not due to intemperance, wilful misconduct or violation of law on the 
part of the member, a pension purchased by the contributions of the state, 
or of the contracting city which, together with his annuity provided by 
his accumulated normal contributions, shall make the retirement allow- 
ance, exclusive of the annuity provided by his accumulated additional 
contributions, equal to (a) ninety per cent (90%) of one-seventieth (1/70) 
of his final compensation multiplied by the number of years of service 
credited to him, if such disability retirement allowance exceeds one-fourth 
(%4) of his final compensation; otherwise, (b) ninety per cent (90%) of one- 
.seventieth (1/70) of his final compensation multiplied by the number of 
years of service which would be creditable to him were his service to con- 
tinue until attainment by him of age sixty-five (65), but in such case the 
retirement allowance shall not exceed one-fourth (1%) of such final compen- 
sation. In no event, however, shall the pension purchased by the contribu- 
tions of the state or of the contracting city be more than sufficient to make 
the disability retirement allowance, exclusive of the annuity provided by ac- 
cumulated additional contributions, exceed the service retirement allow- 
ances, exclusive of any annuity purchased by accumulated additional 
contributions, receivable by the member should he retire at the lowest 
age at which he would be eligible for service retirement. 

(111) If, in the opinion of the board, the disability is due to intemper- 
ance, wilful misconduct or violation of law, on the part of the member, 
and the annuity to which said member is entitled under subdivisions 
(j), (k) and (1) of this section, is less than two hundred forty ($240.00) 
dollars per year, the board of administration in its discretion, may pay 
to said member, in one lump sum and in lieu of said annuity, his accumu- 
lated contributions. 


History: En. Sec. 20, Ch. 212, L. 1945; 
amd. Sec. 6, Ch. 186, L. 1951; amd. Sec. 
5, Ch. 246, L. 1959. 


Amendment 


The 1959 amendment in subd. (g) in- 
serted the words “or without” the first 
time they appear and substituted “is 
otherwise eligible for retirement” for ‘‘re- 
tires.” 


Separability Clause 


Section 6 of Ch. 246, Laws 1959 read 
“If any clause, sentence, paragraph, sec- 
tion, subdivision, or part of this act shall, 
for any reason, be adjudged by any court 
of competent jurisdiction to be invalid, 
inoperative, or unconstitutional; such de- 
cision shall not affect, impair, or invali- 
date the remaining portions of this act, 


but shall be confined in its operation to 
the clause, sentence, paragraph, section, 
subdivision, or part directly adjudged to 
be invalid, inoperative or wunconstitu- 
tional.” 


Repealing Clause 

Section 7 of Ch. 246, Laws 1959 re- 
pealed all acts or parts of acts in conflict 
therewith. 

Effective Date 


Section 8 of Ch. 246, provided the act 
should be in effect from and after its 


passage and approval. Approved March 
12, 1959. 


Payments from Industrial Accident 
Board 


Where person was entitled to benefits 
under both the disability retirement act 
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ALLOWANCES 


and the workmen’s compensation act, and 
the award of the industrial accident board 
was for permanent partial disability, the 
retirement board was without authority to 
deduct such amount from the retirement 


68-1001 


allowance since it is only authorized 
where the award of the industrial acci- 
dent board is for total and permanent 
disability. State ex rel. Ebel v. Schye, 
130 M 537, 305 P 2d 350, 354. 


CHAPTER 10—REINSTATEMENT—REDUCTION OF ALLOWANCE— 
OPTIONAL MODIFICATION OF ALLOWANCES 


Section 68-1001. Reinstatement from disability retirement. 
68-1002. Reduction of allowance when employed. 
68-1003. Effect of refusal of beneficiary to submit to medical examination. 


68-1001. Reinstatement from disability retirement. (a) The board of 
administration, may, at its pleasure, require any disability beneficiary to 
undergo medical examination. Such examination shall be made by a 
physician or surgeon, appointed by the board, at the place of residence of 
said beneficiary or other place mutually agreed upon. Upon the basis 
of such examination the board shall determine whether said disability 
beneficiary is still incapacitated, physically or mentally, for service in the 
office or department of the state or of the contracting city, where he was 
employed and in the position held by him when retired for disability, or 
for duties proposed to be assigned to him. If the board of administration 
determines that said beneficiary is not so incapacitated, his retirement al- 
lowance shall be cancelled forthwith. If he was an employee of the state 
or of the university, he shall be reinstated to the position held by him 
when retired for disability or to a position in the same classification with 
duties within his capacity. If he was an employee of a contracting city, 
the board shall notify the proper official of said city that said disability 
has been terminated and that said person is eligible for reinstatement to 
duty. The fact that said person was retired for disability shall not prej- 
udice any right to reinstatement to duty which he may have or claim to 
have. 


+ 

(b) In the case of such a member who is an employee of a contracting 
city, and who for any reason is not so reinstated or is not re-employed by 
said city in a position subject to the retirement system, he shall be paid 
an amount which is the actuarial equivalent of his annuity at that time, 
as based on a disabled life, but said amount shall not exceed the amount 
of his accumulated contributions as such amount stood at the time of his 
retirement for disability. 


(c) Should a disability beneficiary re-enter the state service and be 
eligible for membership in the retirement system in acordance with section 
68-202, his retirement allowance shall be cancelled and he shall immediately 
become a member of the retirement system, his rate of contribution for fu- 
ture years being that established for his age at the time of such re-entry. 
His individual account shall be credited with an amount which is the 
actuarial equivalent of his annuity at that time, as based on a disabled life, , 
but such amount shall not exceed the amount of his accumulated contribu- 
tions as such amount stood at the time of his retirement for disability. Such 
member shall receive credit for prior service in the same manner as though 
he had never been retired for disability. 
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68-1002 


History: En. Sec. 21, Ch. 212, L. 1945; 
amd. Sec. 6, Ch. 92, L. 1955. 


Amendment 

The 1955 amendment deleted the words 
“under the age of sixty (60)” which ap- 
peared between the words “beneficiary” 
and “to” in the first sentence. 


Finding that Person No Longer Inca- 


PUBLIC EMPLOYEES RETIREMENT ACT 


that the retirement board acted caprici- 
ously and arbitrarily in finding that a 
person was no longer incapacitated that 
finding will be upheld on appeal; however, 
this affrmance does not have the effect of 
ousting the board from jurisdiction to so 
find in the future. State ex rel. Ebel v. 
Schye, 2130 0Mi 1537, 230502. 2d 50 meer Ge 
Special concurring opinion in denying 
petition for rehearing. 


pacitated 

Where there was substantial evidence 
to support the trial court’s implied finding 

68-1002. Reduction of allowance when employed. Should a disability 

beneficiary engage in a gainful occupation not in the state service or should 
he re-enter the state service in a capacity ineligible for membership in the 
retirement system, the board of administration shall reduce the amount of 
his monthly pension to an amount which, when added to the compensa- 
tion earned monthly by him in such occupation, shall not exceed the 
amount of his monthly compensation at the time of his retirement. Should 
the earning capacity of such beneficiary be further altered, the board may 
further alter his pension to an amount which shall not exceed the amount 
upon which he was originally retired, but which, subject to such limita- 
tion, shall equal, when added to the compensation earned by him, the 
amount of his compensation at the time of his retirement. 

History: En. Sec. 22, Ch. 212, L. 1945; 
amd. Sec. 7, Ch. 92, L. 1955. 


Amendment 

The 1955 amendment deleted the words 
“prior to attaining age sixty (60)” which 
appeared between the words “beneficiary” 
and “engage” in the first sentence and 


also deleted a former last sentence which 
read “When such a disability beneficiary 
reaches age sixty (60), his retirement 
allowance shall be made equal to the 
amount upon which he was originally re- 
tired, and shall not again be modified for 
any cause.” 


68-1003. Effect of refusal of beneficiary to submit to medical examina- 
tion. Should any disability beneficiary refuse to submit to medical exami- 
nation, his pension may be discontinued until his withdrawal of such re- 
fusal, and should such refusal continue for one (1) year his retirement 
allowance may be cancelled. 

History: En. Sec. 23, Ch. 212, L. 1945; 
amd. Sec. 8, Ch. 92, L. 1955. 


Amendment 


The 1955 amendment deleted the words 
“under age sixty (60)” which appeared 


between the words “beneficiary” and “re- 
fuse.” 


CHAPTER 11—DEATH BENEFITS 


Section 68-1101. Death benefit. 


68-1101. Death benefit. Upon the death before retirement of a mem- 
ber while in the state service, or within four (4) months after the dis- 
continuance of state service, or while physically or mentally incapacitated 
for the performance of his duty, if such incapacity has been continuous 
from the discontinuance of state service, the retirement system shall be 
liable for a death benefit, which if there is a surviving wife or surviving 
children under eighteen (18) years of age, shall be paid in monthly install- 
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ments and to the surviving wife and children as presented therein; other- 
wise such death benefit shall be paid to his estate, or to such person having 
an insurable interest in his life as he has nominated by written designa- 
tion duly executed and filed with the retirement board; provided, however, 
that death benefits shall not be payable to the beneficiary of a member 
who (a) has elected a joint life annuity option as provided in section 68- 
1005, Revised Codes of Montana, 1947, as amended, or (b) who has re- - 
ceived a disability retirement allowance as provided for in paragraphs (i) 
through (1) of section 68-901, Revised Codes of Montana, 1947, as amended, 
for a period of four (4) months immediately preceding death. Such death 
benefit shall consist of: 

(a) His accumulated contributions, and in addition thereto, 

(b) An amount, provided from contributions by the state, or by a con- 
tracting city, which shall be equal to one-twelfth (1/12th) of the annual 
compensation earnable by the deceased during the twelve (12) months 
immediately preceding his death, multiplied by the number of completed 
years of service under the system, but not to exceed fifty (50) per centum 
of such compensation. 

(c) A member, or a beneficiary after death of a member, may elect, 
by written designation, duly executed and filed with the board of admin- 
istration to have the death benefit provided in clauses (a) and (b) paid in 
monthly installments, fixed in number or amount, all subject to such 
rules and regulations as the board may adopt. Regular interest shall be 
credited on the unpaid balance of such benefit, at rates then in use under 
the system as adopted by the board from time to time. 

(d) If compensation is awarded by the industrial accident board of 
the state of Montana by reason of a finding that the member’s death re- 
sulted from injury or disease arising out of or in the course of employment, 
the death benefit payable hereunder shall be limited to a refund of the 
member’s accumulated contributions. In any case where the industrial 
accident board makes a determination that death of a state employee re- 
sulted from injury or disease arising out of and in the course of employ- 
ment and pays compensation therefor, the industrial accident board shall 
certify its findings and determination to the board of administration of 
the public employees’ retirement system. 

(e) Survivorship provision. In lieu of the benefits provided in (a) 
and (b) above, if the deceased member is qualified by reason of service 
for a retirement benefit, the beneficiary nominated by the deceased member 
may elect to receive a monthly life annuity. Said monthly life annuity 
is to be based on the beneficiary’s attained age at the time of the deceased 
member’s death and to be calculated from an amount equal to the required 
reserve for the deceased member’s creditable service, together with the 
deceased member’s accumulated contributions; and provided that this 
provision be retroactive for all members who had an option for a lesser 
retirement allowance filed in the retirement system office at the time of 
their death. : 

(f) The beneficiary named in (e) above shall have the right within 
ninety (90) days of the member’s death to elect to receive a death benefit 
instead of the benefit designated in (e) above. 
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words “lesser optional retirement allow- 
ance” in the proviso clause of the first 
paragraph and inserted the word “a” be- 
tween the words “to” and “refund” in the 
first sentence of subd. (d). 


History: En. Sec. 26, Ch. 212, L. 1945; 
amd. Sec. 7, Ch. 186, L. 1951; amd. Sec. 
2, Ch. 225, L. 1953; amd. Sec. 9, Ch. 92, 
L. 1955. 

Amendment 


The 1955 amendment substituted the 
words “joint life annuity option” for the 


CHAPTER 13—MISCELLANEOUS PROVISIONS 


Section 68-1303. Retirement fund exempt from execution, garnishment, attachment 


or assignment. 
68-1306. peees members not eligible for retirement allowance while in state 
vice. 
68-1308. ecciltin salary considered. 


68-1303. Retirement fund exempt from execution, garnishment, attach- 
ment or assignment. The right of a person to a pension, an annuity or a 
retirement allowance to the return of contributions, the pension, annuity 
or retirement allowance itself, any optional benefit, any other right accrued 
or accruing to any person under the provisions of this act and the moneys 
in the fund created under this act shall not be subject to execution, garn- 
ishment, attachment, state or municipal taxes, or any other process what- 
soever, and shall be unassignable except as in this act specifically pro- 
vided. 


History: En. Sec. 30, Ch. 212, L. 1945; 
amd. Sec. 10, Ch. 92, L. 1955. 


Amendment 
The 1955 amendment inserted a 
“comma” after the word “pension” the 


second time it appears, changed the word 
“provision” to “provisions” and inserted 
the words “state or municipal taxes” be- 
tween the words “attachment” and “or 


68-1306. Retired members not eligible for retirement allowance while 


in state service. 


No person who has been retired for service or disability 


shall be paid any retirement allowance during the time which he receives 
compensation for service rendered by him to the state or to a contracting 


city after the date of his retirement. 


History: En. Sec. 33, Ch. 212, L. 1945; 
amd. Sec. 11, Ch. 92, L. 1955. 


Amendment 


The 1955 amendment substituted Fee 
words “disability shall be paid any re- 


tirement allowance during the time 
which he receives compensation for serv- 
ice’ for the words “disability and who 
receives a retirement allowance under the 
retirement system shall be paid for serv- 
ice. 


68-1308. Maximum salary considered. From and after July 1, 1955, for 
the purpose of computing the total amounts of compensation of members 
under the provisions of section 68-1307, all compensation shall be used. 


History: En. Sec. 36, Ch. 212, L. 1945; 
amd. Sec. 12, Ch. 92, L. 1955. 


Amendment 
The 1955 amendment inserted the 
phrase “From and after July 1, 1955” at 


the beginning of this section and substi- 
tuted the words “all compensation shall 
be used” for the words “the compensation 
of every member who received in excess 


of four hundred sixteen dollars and sixty- 
six cents ($416.66) per month shall be 
computed as four hundred sixteen’ dollars 
and sixty-six cents ($416.66) per month.” 


Separability Clause 

Section 13 of Ch. 92, Laws 1955 read 
“Tf any clause, sentence, paragraph, sec- 
tion, subdivision, or part of this act shall, 
for any reason, be adjudged by any court 
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MISCELLANEOUS PROVISIONS 


of competent jurisdiction to be invalid, 
inoperative, or unconstitutional, such de- 
cision shall not affect, impair, or invali- 
date the remaining portions of this act, 
but shall be confined in its operation to 
the clause, sentence, paragraph, section, 
subdivision, or part directly adjudged to 
be invalid, inoperative or unconstitution- 
al.” 


68-1308 


Repealing Clause 


Section 14 of Ch. 92, Laws 1955 re- 
pealed all acts or parts of acts in conflict 
therewith. 


Effective Date 
Section 15 of Ch. 92, Laws 1955 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 2, 1955. 
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TITLE 69—PUBLIC HEALTH AND SAFETY 


Chapter 1. See ae of health—creation—powers and duties, 69-105, 69-105.4, 
69-127. 

Industrial hygiene, 69-201. 

Tuberculosis control, 69-301, 69-304 to 69-319. 

Dental health, 69-401, 69-403, 69-404. 

Vital statistics, 69-502, 69-506, 69-519, 

County boards of health and county health officers—duties, 69-701. 

State epidemiologist—employment and powers, 69-901. 

Venereal disease control, 69-1101, 69-1102. 

Public and other water supplies—control by state board of health, 69-1326 

to 69-1341. 

15. Boiler inspection—engineers license, 69-1512, 69-1516. 

18. hee safety in case of fire—fire escapes and apparatus—inspections, 69- 
807. 

24. Homes for the aged—inspection, 69-2401. 

27. Fireworks regulation, 69-2701, 69-2702, 69-2704, 69-2706. 

28. Refrigerated lockers—regulation of, 69-2802 to 69-2805, 69-2807, 69-2808, 
69-2810, 69-2813. 

30. Montana hospital survey and ‘construction act, 69-3002 to 69-3004, 69- 
3006, 69-3007, 69-3009, 69-3010, 69-3012, 69-3015, 69-3016, 69-3018. 

32. State board of health—maternal and child health services—educative 
program—school nurses—supervision by board—authority of counties 
and school boards—services for crippled children—education for chil- 
dren and adults in use and abuse of narcotics, 69-3201 to 69-3205. 

33. Geophysical exploration, 69-3301 to 69-3308. 

34. Sanitarians, 69-3401 to 69-3409, 

35. Motorboat and vessel regulation, 69-3501 to 69-3518. 


+ ee 
M9 ee Tot oh 


CHAPTER 1—STATE BOARD OF HEALTH—CREATION— 
POWERS AND DUTIES 


Section 69-105. Functions, powers and duties of board. 
69-105.4. Laboratory services. 
69-127.. Persons subject to epileptic type seizures—report of physicians re- 
quired—recommendations as to licensing persons to drive. 


69-105. (2448) Functions, powers and duties of board. The state 
board of health of the state of Montana (which may, for brevity, be re- 
ferred to as the state board of health) shall have general supervision of 
the interests of health and life of the citizens of the state. The board shall 
continuously study the vital statistics of the state, and endeavor to make 
intelligent use of the records of births, deaths and sickness among the 
people; it shall make sanitary investigations and inquiries regarding the 
causes of disease, and especially communicable diseases and epidemics; 
the causes of mortality, and the effects of localities, employments, condi- 
tions, ingesta, habits, and other factors and circumstances affecting the 
health of the people; it shall gather such information in respect to all 
these matters as it may deem proper for diffusion among and use by the 
people; it shall cause to be made an inspection at least once in each year, 
and at such other times as it may be directed to do so by the governor, of 
all public institutions of the state of Montana, and make a report as to 
their sanitary conditions and environment, with suggestions and recom- 
mendations to the governor and to their respective boards of directors or 
trustees, visitors, officers and administrators for amelioration or abatement 
of conditions and factors adverse to health, and for correction, betterment 
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and improvement in circumstances or practices affecting health, at such 
institutions; and it shall be the the duty of the executive officers and ad- 
ministrators, and other persons in the immediate charge of such institu- 
- tions to furnish all the facilities necessary for a thorough investigation 
and inspection at such institutions; the board shall, when requested, or 
when it shall deem best, advise officers of the government, or other boards 
within the state, in regard to location, drainage, water supply, disposal of 
excreta, heating, plumbing, sewerage systems, and ventilation of any 
public institution or building; it shall have general oversight and direction 
of the enforcement of the statutes respecting the preservation of the 
health and the prevention of the spread of communicable diseases; it shall 
have general supervision of the work of local and county board of health, 
hereinafter defined, and it shall, at the opening of each session of the 
legislative assembly, submit to the assembly, through the governor, a 
full report of all of its investigations, and such suggestions and recom- 
mendations which result from such investigations, and, also, such addi- 
tional information and recommendations in the matter of public health in 
this state, as it shall deem proper. 


The state board of health shall as a board exercise all powers and all 
duties found, conferred, prescribed or delegated, in any of the codes, 
session laws, and statutes of the state of Montana, which are, or have 
been delegated to the state board of health, as such, or which are, or have 
been, delegated, or assumed to be delegated, to any division, director or 
chief of division, bureau, or other functional unit, appointee, or employee, 
of the board, by acts of the legislative assembly, and all divisions, sections, 
units, directors, appointees and employees of the board shall exercise au- 
thority at all times in subordination to, and in compliance with, the orders 
and directives of the board in its administration of such laws, functions, 
powers and duties. The state board of health, as such is hereby charged 
with the responsibility of exercising the powers and functions, and dis- 
charging, executing and carrying out the duties, heretofore, or at any 
time hereafter, delegated to it by the legislative assembly, but nothing 
herein contained shall prevent the board from assigning the execution of 
its powers and duties, in specified detail, to its appointees and employees, 
subject at all times to the continuing control of the board. To the end of 
efficient administration, the board shall have power to direct the necessary 
internal organization of all employees, appointees, and functional divisions, 
units, and sections of the board. The board shall properly and effectively 
integrate and coordinate all personnel and services under its jurisdiction, 
in accord with efficient administrative, professional and technical practices, 
without regard to the title of persons, positions or functional divisions, 
sections or units which may have heretofore been authorized or recognized ; 
provided, however, that nothing in this act shall be construed (a) as au- 
thorizing the exercise of powers or the discharge of duties not delegated 
to the board by act of the legislative assembly, or reasonably implied 
from delegated powers, or (b) as authorizing the board to create, estab- 
lish or set up functions not delegated to it by acts of the legislative assem- 
bly. In all cases where the terms “divisions,” “section” or “unit” of the 
board is referred to in the laws of this state, such terms shall be construed 
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as referring to functions and powers of the board, and not to any numerical 
subdivision among the members of the board, or, in any case, to appointees, 
or employees of the board. 


History: Ap. p. Sec. 2, p. 81, L. 1901; Amendment 
amd. Sec. 2, Ch. 110, L. 1907; Sec. 1475, The 1955 amendment made numerous 
Rev. C. 1907; re-en. Sec. 2448, R. C. M. changes in this section. For section prior 
1921; amd. Sec. 1, Ch. 264, L. 1955. Cal. to amendment see parent volume. 
Pol. C. Sec. 2979. 


69-105.4. Laboratory services. The state board of health is hereby au- 
thorized and directed to organize and administer such laboratory services 
as it deems necessary to carry out any duties and responsibilities in the 
field of public health which have been delegated to it by the legislative 
assembly of Montana; and for such purposes to provide equipment, fa- 
cilities, and qualified personnel, the technical qualifications of which per- 
sonnel the board shall determine and, as may be permitted from time to 
time within appropriations by the legislative assembly. The laboratory 
services shall be organized so as to provide for technical procedures in the 
fields of bacteriology, serology, chemistry, and toxicology, with particular 
reference to subjects under the board’s powers as assigned to it by the laws 
of Montana including water supplies, sewage and waste disposal, foods, 
drugs, poisons, insecticides, fungicides, rodenticides, industrial hygiene, 
communicable disease and other diseases or conditions which may from 
time to time afflict mankind in the state of Montana and be susceptible to 
control, suppression or eradication, or require study and analysis to de- 
termine the existence of circumstances which are, may be, or are alleged 
to be, detrimental to health. 

History: En. Sec. 2, Ch. 264, L. 1955. 


69-106. (2449) Repealed. 


Repeal - health, was repealed by Sec. 28, Ch. 264, 
This section (Sec. 3, Ch. 110, L. 1907), Laws 1955, effective March 10, 1955. 
relating to meetings of the state board of 


69-108. (2451) Repealed. 


Repeal members of the state board of health, was 
This section (Sec. 7, Ch. 110, L. 1907), repealed by Sec. 28, Ch, 264, Laws 1955, 
relating to compensation and expenses of effective March 10, 1955. 


69-121. (2458) Quarantine measures. 


References 


Cited or applied in Ruona v. City of 
Billings, — M —, 323 P 2d 29, 31. 


69-127. Persons subject to epileptic type seizures—report of physicians 
-required—recommendations as to licensing persons to drive. Whenever a 
physician or other practitioner authorized to diagnose epilepsy or epileptic 
type seizures treats or attends any person diagnosed as being subject to 
epileptic type seizures or similar disorders characterized by lapse of con- 
sciousness or control, either temporary or prolonged, which is or may be- 
come chronic, said physician or other practitioner shall report the full name, 
address, sex and date of birth of the person so diagnosed immediately to 
the local health officer in writing. The local health officer shall in turn 
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forward such reports to the executive officer of the state board of health 
not later than Saturday of each week. The executive officer of the state 
board of health shall forward the reports to the Montana highway patrol 
board at least once each month. The executive officer of the state board 
of health may make recommendations to the said board as to the licensing 
of the person or persons so reported to drive or operate motor vehicles 
on the public highways of the state of Montana and said officer may require 
the reported person to authorize a doctor who is familiar with such case 
to forward a certificate or case report to the executive officer of the state 
board of health, or require that a physical examination be made by a medical 
doctor designated by the executive officer of the state board of health and 
forwarded to the executive officer of the state board of health within ten 
(10) days. The person reported as being subject to such seizures or lapse 
of consciousness or control may himself or herself cause a written report 
concerning his or her affliction or disability to be forwarded to the execu- 
tive officer of the state board of health by a doctor of his choice. All reports 
required by this section shall be confidential and used by the board solely 
to determine the qualifications of such persons to operate motor vehicles 
upon the highways of this state. 


History: En. Sec. 1, Ch. 59, L. 1955. 


Title of Act 


An act relating to the duty of physi- 
cians and other practitioners to report to 
the local health officer every person who 
is diagnosed as being subject to epileptic 
type seizures or similar disorders charac- 
terized by lapse of consciousness or con- 
trol; providing for the local health officer 
to forward such reports to the executive 
officer of the state board of health; pro- 
viding for the executive officer of the state 
board of health to forward such reports 


to the Montana highway patrol board; 
providing that all such reports are confi- 
dential; repealing all acts or parts of acts 
in conflict herewith. 


Repealing Clause 


Section 2 of Ch. 59, Laws 1955 repealed 
all acts or parts of acts in conflict there- 
with. 


Effective Date 


Section 3 of Ch. 59, Laws 1955 provid- 
ed the act should be in effect from and 
after July 1, 1955. 


CHAPTER 2—INDUSTRIAL HYGIENE 


Section 69-201. Industrial hygiene. 


69-201. Industrial hygiene. The state board of health, as such, shall 
possess, exercise and administer all of the powers, functions and authority, 
and shall carry out, discharge and execute all of the duties, in the field of 
industrial hygiene, as set forth in sections 69-202, 69-203, 69-204, 69-205, 
69-206, 69-207, and 69-208, Revised Codes of Montana, 1947. The expression 
in such sections “division of industrial hygiene” is hereby defined to mean 
the state board of health of the state of Montana, as a board, in the field 
of industrial hygiene as prescribed by said sections. 


History: En. Sec. 1, Ch. 127, L. 1939; 
amd. Sec. 3, Ch. 264, L. 1955. 


Amendment 


The 1955 amendment completely re- 
wrote this section. For section prior to 
amendment see parent volume. 
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69-301 PUBLIC HEALTH AND SAFETY 


CHAPTER 3—TUBERCULOSIS CONTROL 


Tuberculosis control. 

Statement of policy. 

Definitions. 

Rules and regulations. 

Application to require person to submit to procedures for diagnosis— 
application to remove to facility persons who are menace to: public 
health. 

Applications where person refuses to submit to procedures for diag- 
nosis or refuses to enter or stay in hospital. 

Hearing on application—time—summons, 

Order of court after hearing—commitment or requiring examination— 
dismissal. 

Certified copies of order of commitment—retaining person in facility— 
act not to require medical or surgical treatment without consent. 

Warrant to transport person committed—transportation of female. 

Application for release—time for hearing—hearing—order. 

Finding that person no longer a public health menace—discharge— 
filing. 

Transfer of person to another hospital—authority—notice. 

Records of court—costs and expenses—payment. 

Expenses of removal to facility—charge for maintenance, care and 
treatment. 

Quarters and facilities. 

Effect of act on existing laws relating to communicable diseases and 
tuberculosis. 


Section 69-301. 
69-304. 
69-305. 
69-306. 
69-307. 


69-308. 


69-309. 
69-310. 


69-311. 


69-312. 
69-313. 
69-314. 


69-315. 
69-316. 
69-317. 


69-318. 
69-319. 


69-301. Tuberculosis control. The state board of health is hereby in- 
vested with the function of studying and collecting all relevant data per- 
taining to the appearance and incidence of tuberculosis within this state, 
and with promulgating such measures and practices as may make for its 
control, and the recovery of persons afflicted thereby, and to such ends, 
the board shall possess, exercise, and administer all of the powers, and 
shall carry out, discharge and execute all of the duties, in the field of tuber- 
culosis control, as set forth in section 69-303, Revised Codes of Montana, 
1947. The board shall appoint a technically trained and competent person 
who shall exercise the functions and carry out the duties assigned to him 
by the board in compliance with its orders, rules and regulations. 


History: En. Sec. 1, Ch. 170, L. 1945; 
amd. Sec. 4, Ch. 264, L. 1955. 


Amendment 


The ..1955 amendment completely re- 
wrote this section. For section prior to 
amendment see parent volume. 


69-302. Repealed. 


Repeal 
This section (Sec. 2, Ch. 170, L. 1945), 
relating to the appointment of a state di- 


rector of tuberculosis control, was repealed 
by Sec. 28, Ch. 264, Laws 1955, effective 
March 10, 1955. 


69-304. Statement of policy. Whereas, a comprehensive program of 
public health in the field of tuberculosis treatment has been carried out 
for years by governmental and private groups in this state, and whereas 
the failure of certain persons known to have tuberculosis in a communica- 
ble state and certain persons known to have been exposed to tuberculosis 
in a communicable state to comply with the laws of the state of Montana, 
and applicable rules and regulations of the Montana state board of health, 
pertaining to tuberculosis control constitutes a menace to public health 
and welfare, and adversely affects the citizens of the state, it is hereby 
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declared to be the public policy of this state to protect the citizens of 
this state from persons having tuberculosis in a communicable state, to 
provide a comprehensive program in the public interest for the prevention, 
abatement and eradication of this disease, to provide effective means for 
the carrying out and enforcement of such program, and to provide for 
cooperation with agencies of this state and the federal government in 


carrying out these objectives. 
History: En. Sec. 1, Ch. 259, L. 1959. 


Title of Act 


An act to protect the citizens of Mon- 
tana from persons having tuberculosis in 
a communicable state; defining the terms 
“facility’ and “tuberculosis”; providing 
for promulgation of rules and regulations 
by the state board of health; allowing any 
board of health to apply to state district 
court for order of commitment to a fa- 


providing for commitment of persons 
found to have tuberculosis in a communi- 
cable state; permitting patient to apply to 
district court for release from facility; 
providing for release when confinement of 
such person is no longer required; estab- 
lishing fees and providing for payment of 
expenses by the county; requiring state 
board of examiners and counties to pro- 
vide and maintain facilities; and providing 
for an effective date. 


cility; specifying the procedure therefor; 


69-305. Definitions. For the purpose of this act, the following words 
and phrases shall have the meaning ascribed to them in this section: 
(a) “Facility” means structures and equipment kept, used, maintained 
or contracted for by the state of Montana or local or federal agencies for 
the purpose of housing persons with communicable tuberculosis. (b) 
“Tuberculosis” means a disease caused by the tubercle bacillus that is 
characterized by the production of tuberculous lesions. 

History: En. Sec. 2, Ch. 259, L. 1959. 


69-306. Rules and regulations. The Montana state board of health 
shall promulgate rules and regulations, which rules and regulations shall 
be the basis for determination of the conclusive evidence of tuberculosis in 
a communicable state. 

History: En. Sec. 3, Ch. 259, L. 1959. 


69-307. Application to require person to submit to procedures for 
diagnosis—application to remove to facility persons who are menace to 
public health. The board of health of a city, county, district or state may, 
upon the recommendation of either a doctor of medicine licensed in Mon- 
tana or a qualified doctor of medicine employed in the federal service in 
this state or the officer of health of the city, county, district or state, apply 
to the district court of the county in which the person resides or may be 
found, for an order (a) to require any person who is suspected on reason- 
able grounds of having tuberculosis in a communicable state or of having 
been exposed to communicable tuberculosis to submit to procedures re- 
quired by the rules and regulations of the state board of health to establish 
the diagnosis. (b) To remove to the facility any person suffering from 
tuberculosis, in a communicable state, who has refused to enter, or absents 
himself from any hospital against the medical advice of the treating phy- 
sician, health officer, or superintendent of facility, when in the opinion of 
the board of health of the city, county, district, or state such person is a 
menace to public health. 

History: En. Sec. 4, Ch. 259, L. 1959. 
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69-308. Applications where person refuses to submit to procedures for 
diagnosis or refuses to enter or stay in hospital. If the board of health of 
the city, county, district, or state finds the person a public menace under 
this act, it shall file with the district court an application verified by its 
authorized representative, alleging (a) that such person is suspected on 
reasonable grounds of having tuberculosis in a communicable state or of 
having been exposed to communicable tuberculosis and has refused to sub- 
mit to procedures required by the rules and regulations of the state board 
of health to establish the diagnosis, or (b) that such person is suffering 
from tuberculosis in a communicable state, is a menace to public health 
and has refused to enter or has absented himself from a tuberculosis hos- 
pital against medical advice of the treating physician or the health off- 
cer. Such application shall also state the names of witnesses by which 
the facts alleged therein may be proved, at least one of whom shall be a 
licensed doctor of medicine. 

History: En. Sec. 5, Ch. 259, L. 1959. 


69-309. Hearing on application—time—summons. Upon the filing 
of the application provided for in this act, the district court shall hold a 
hearing on the application not less than three days nor more than seven 
days after personal service on the individual. A copy of the application 
together with summons stating time and place of hearing shall be served 
upon the person three days prior to the time set for hearing. The hearing 
shall be held in the district court. Except for good cause shown the dis- 
trict court has the authority to set the time for the hearing to be held in 
such other place in the county as conditions may require. On the day set 
for hearing the district judge shall proceed to examine the witness in 
attendance and further witnesses that such judge desires to call. 

Summons shall be returned to the office of the district court at or be- 
fore the time set for the hearing with the time and manner of service 
endorsed thereon. 

History: En. Sec. 6, Ch. 259, L. 1959. 


69-310. Order of court after hearing—commitment or requiring ex- 
amination—dismissal. If upon hearing the district court shall find the 
essential allegations of the application true, and that the person has com- 
municable tuberculosis and is a menace to public health, the said court 
shall then enter a commitment order committing the person to a facility. 
If, upon hearing, the district court shall find the essential allegations of the 
application true and that reasonable grounds exist to suspect that the 
person has communicable tuberculosis, or has been exposed to communi- 
cable tuberculosis, and is a menace to public health, the said court shall 
enter an order requiring the person to submit to an examination in ac- 
cordance with the applicable rules and regulations of the Montana state 
board of health, If the person fails to comply with the order of the court 
for examination within the time set by said court then the court shall 
enter a commitment order committing the person to a facility. If the 
district court at the time of hearing finds the allegations of the applica- 
tion not sustained by the evidence, the application shall be dismissed and 
the person discharged. | 

History: En. Sec. 7, Ch. 259, L. 1959. 
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69-311. Certified copies of order of commitment—retaining person in 
facility—act not to require medical or surgical treatment without consent. 
If the district court enters an order committing the person to a facility, 
certified copies thereof shall be delivered to the superintendent of the 
facility to which the person is committed and to the board of health filing 
the petition. Any person committed under the provisions of this act, shall 
remain in the facility to which committed until discharged. No person 
committed under the provisions of this act shall be required to submit to 
medical or surgical treatment in the facility to which he is committed 
without his written consent, or, if incompetent, without the written consent 
of his next of kin, or duly appointed guardian, or if a minor, without the 
written consent of his natural or appointed guardian. The superintendent 
of such facility and his assistants may use such reasonable means as may 
be necessary to keep such person within the facility and to require him 
to comply with the rules and regulations promulgated by the facility for 
the care of such persons. 

History: En. Sec. 8, Ch. 259, L. 1959. 


69-312. Warrant to transport person committed—transportation of 
female. When an order committing a person is issued to a facility, the 
district court shall also issue a warrant directed to the sheriff of the county 
in which the proceedings are held to transport such person to the desig- 
nated facility. In no case shall a female be so transported unless she is 
accompanied by her husband, brother, father, or son, or a female at- 
tendant of reputable character and mature judgment. 

History: En. Sec. 9, Ch. 259, L. 1959. 


69-313. Application for release—time for hearing—hearing—order. 
Any time after one hundred eighty (180) days any patient committed to 
a facility under this act may apply to the district court in which commit- 
ment order was entered to order his release for the reason that he is no 
longer suffering from tuberculosis in a communicable state and he there- 
for is no longer a menace to public health. In not less than three (3) 
days nor more than seven (7) days after service of the notice the district 
court shall hold a hearing to determine whether the person committed is 
still a menace to public health by reason of his tuberculous condition. 
After a hearing the district court shall enter an order releasing the person 
from his commitment, if applicant’s disease is found to be non-com- 
municable, and directing his discharge; if the district court shall not so 
determine, it shall enter an order dismissing the application for the release 
and remand the person to the facility to which he was committed. 

History: En. Sec. 10, Ch. 259, L. 1959. 


69-314. Finding that person no longer a public health menace—dis- 
charge—filing. If the superintendent of the facility and the board of 
health who made the initial application find and concur that the person 
committed is no longer a menace to public health by reason of his tuber- 
culous condition, they shall file with the district court a notice containing 
this finding and notice of date of release of the person from the facility. 


History: En. Sec. 11, Ch. 259, L. 1959. 
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69-315. Transfer of person to another hospital—authority—notice. 
When it is in the best interest of the person, the superintendent of the 
facility may authorize the transfer of the person from the facility to which 
he was committed to another state, county, city, federal or to another hos- 
pital approved by the state board of health. The district court and the 
state board of health who made the initial application shall be notified of 
this transfer. 

History: En. Sec. 12, Ch. 259, L. 1959. 


69-316. Records of court—costs and expenses—payment. ‘The records 
of the district court shall contain a complete record of all proceedings had 
under the provisions of this act. The cost and expenses to be paid shall be 
as follows: 

(a) To sheriffs or their deputies, the same fees allowed for similar 
service in the district court. 

(b) To the doctors of medicine, not to exceed two, such fee as the 
district court may in its discretion direct. 

(c) To other witnesses the same fees and Sitaoe as for attendance 
in the district court; provided all witnesses fees shall be paid upon the 
approval of the district judge to the person other than the sheriff or his 
deputies for taking a person committed to a facility or removing one there- 
from upon the warrant of the district judge, the actual necessary expense 
incurred specifically itemized and verified by his oath and approved by the 
district judge. 

Such fees and expense, together with all costs in the district court, shall 
be paid from the treasury of the county from which such person is com- 
mitted. 

History: En. Sec. 13, Ch. 259, L. 1959. 


69-317. Expenses of removal to facility—charge for maintenance, care 
and treatment. The expenses of removal of any person to a facility shall 
be borne by the county from which such person was committed. These 
expenses shall be paid from the general fund appropriations of the county 
or from the funds derived from such as may be designated. The charge 
for the care, treatment, and maintenance of the person at the state sani- 
tarium shall be at the rate determined paid for according to existing law. 

History: En. Sec. 14, Ch. 259, L. 1959. 


69-318. Quarters and facilities. The state board of examiners shall 
provide and maintain at the state facility, Montana state tuberculosis sani- 
tarium, quarters as may be necessary to carry out the provisions of this 
act. The counties shall provide and maintain facilities as may be necessary 
to carry out the provisions of this act. 

History: En. Sec. 15, Ch. 259, L. 1959. 


69-319. Effect of act on existing laws relating to communicable 
diseases and tuberculosis. ‘This act is intended to supplement existing laws 
relating to communicable tuberculosis. Nothing in this act shall modify, 
supersede, or change any existing laws relative to communicable disease. 

History: En. Sec. 16, Ch. 259, L. 1959. Effective Date 


Section 17 of Ch. 259, Laws 1959 read 
“This act shall be in full force and effect 
from and after the first day of July, 1959.” 
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CHAPTER 4—DENTAL HEALTH 


Section 69-401. Dental health. 
69-403. Duties, director of dental health. 
69-404. Rules and regulations by state board of health. 


69-401. Dental health. The state board of health is hereby directed and 
authorized to develop and administer a program of dental public health. 
The state board of health shall appoint a full-time director of dental health, 
qualified as prescribed by section 69-402, Revised Codes of Montana, 1947, 
and who shall be under its direct supervision. The state board of health 
shall also provide such other staff and facilities as are needed in carrying 
out the purposes of this act. 

History: En. Sec. 1, Ch. 125, L. 1943; Amendment 


amd. Sec. 5, Ch. 264, L. 1955. The 1955 amendment completely re- 


wrote this section. For section prior to 
amendment see parent volume. 


69-403. Duties, director of dental health. The duties of the director of 
dental health shall be the development and promotion of those activities 
which result in the protection and improvement of the dental health of the 
people of the state. 

History: En. Sec. 3, Ch. 125, L. 1943; Amendment 


amd. Sec. 6, Ch. 264, L. 1955. The 1955 amendment substituted ‘di- 
F rector” for “division.” 


69-404. Rules and regulations by state board of health. The state board 
of health shall adopt rules and regulations for the proper administration 
of this act. The state board of health through the director of dental health 
shall have supervision over the dentists employed by municipalities, coun- 
ties, health departments, school districts and state institutions. 


History: En. Sec. 4, Ch. 125, L. 1943; “health departments”; and _ substituted 
amd. Sec. 7, Ch. 264, L. 1955. “state institutions” for “custodial institu- 


tions. 
Amendment 


The 1955 amendment substituted “di- 
rector” for “division”; inserted the words . 


CHAPTER 5—VITAL STATISTICS 


Section 69-502. Vital statistics functions of board. 
69-506. Duties of state registrar. 
69-519. Accounting for fees. 


69-502. Vital statistics functions of board. The state board of health 
shall. as one of its functions: 

(1) Establish and identify an apropriate organizational unit under the 
board with the proper personnel, equipment and office space, to gather, col- 
lect, register, record, compile, preserve, analyze, use and make available 
for public use, vital statistics, as defined, and as set forth and referred to, in 
sections 69-501 through 69-539, inclusive, Revised Codes of Montana, 1947, 
except that the expression “Bureau of Vital Statistics,’ as used in any of 
said sections may be changed by the board, in establishing and identifying 
such organizational unit ; 

(2) Install a statewide system of vital statistics ; 
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(3) Make and may amend necessary regulations, give instructions and 
prescribe forms for gathering, collecting, registering, recording, compiling, 
' preserving, using and making use of public vital statistics ; 

(4) Have charge and be the official custodian of all the files and records 
gathered under the provisions of said sections 69-502 through 69-539, Re- 
vised Codes of Montana, 1947, and as the same may be amended and sup- 
plemented; and 

(5) Enforcing this act, and the regulations made pursuant thereto. 

History: En. Sec. 2, Ch. 44, L. 1943; Amendment 
amd. Sec. 8, Ch. 264, L. 1955. The 1955 amendment completely re- 


wrote this section. For section prior to 
amendment see parent volume. 


69-506. Duties of state registrar. The state registrar shall, under such 
rules and regulations as the board may prescribe keep and have immediate 
charge and custody, for the board, and subject to complete access by it at 
any time, its files and records in the field of vital statistics, aid the board 
in the enforcement of this act and the rules and regulations promulgated 
by it and in supervising local registrars and other persons required to 
comply with this act. The state registrar shall prepare for the board a 
biennial report of the administration of this act, in such detail and form 
as the board may prescribe. 

History: En. Sec. 6, Ch. 44, L. 1943; Amendment 
amd. Sec. 9, Ch. 264, L. 1955. The 1955 amendment completely re- 
wrote this section. For section prior to 
amendment see parent volume. 

69-519. Accounting for fees. The state board of health shall designate 
one (1) or more employees who shall, subject to the continuing supervision 
of the board, keep, in such detail and form as the board may prescribe, an 
account of all fees received, and remit such fees to the state treasurer in 
accordance with the laws of Montana. The board shall charge one (1) of 
such employees with primary responsibility for the receipt of, accounting 
for, and remittance of such fees, and the employees so designated with 
primary responsibility shall give a fidelity bond to the state of Montana, 
with corporate surety which bond and surety shall be approved by the 
board, in the penal sum of three thousand dollars ($3,000.00) for the proper 
keeping, accounting and remittance of all such fees. Other designated 
employees may be required by the board to give to the state of Montana 
similar bonds in such lesser amounts as the board may aon proper and 
adequate. 

History: En. Sec. 19, Ch. 44, L. 1943; Amendment 
amd. Sec. 10, Ch. 264, L. 1955. The 1955 amendment completely re- 


wrote this section. For section prior to 
amendment see parent volume. 


CHAPTER 6—LOCAL BOARDS OF HEALTH IN CITIES AND TOWNS— 
CREATION—POWERS AND DUTIES 


69-608. (2471) Police officer must assist health officer when requested. 


Operation and Effect an emergency quarantine measure which 

Police officers were not liable to a dog was passed to meet a threatening situation 
owner for damages where the owner’s’ involving rabies. Ruona v. City of Bil- 
dog was killed by the officers acting under lings, —M —, 323 P 2d 29, 31. 
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CHAPTER 7—COUNTY BOARDS OF HEALTH AND COUNTY HEALTH 
OFFICERS—DUTIES 


Section 69-701. County boards of health. 


69-701. (2473) County boards of health. There is hereby estab- 
lished in each county a board of health which is designated in this act 
as the “County Board of Health,” which shall consist of the board of 
county commissioners and one physician legally authorized to practice 
medicine and surgery in this state, who must be appointed by the board 
of county commissioners. Said physician when so appointed shall be 
ex-officio secretary of the county board of health and the county health 
officer, and shall hold office at the pleasure of the board. The county 
health officer shall have the same powers and perform the same duties 
in the county of his appointment, outside of the limits of incorporated 
towns or cities, as are hereinabove provided for a local health officer within 
the corporate limits of a town or city, and his salary shall be fixed by the . 
board of county commissioners at an amount commensurate to the work 
devolving upon him, and when such county health officer, in the actual 
discharge of his official duties, is required to travel greater than two (2) 
miles from the county seat of the county he represents, he shall receive his 
actual traveling expenses. Said board may also, when in its judgment the 
interests of the county require, appoint a deputy county health officer 
who shall be located at a point where he can serve people residing in a 
portion of said county in a manner appropriate to their needs. The boards 
of county commissioners of two (2) or more adjacent counties may also, 
when in their opinion the needs of the people of the county will be better 
served by such an arrangement, make contractual agreements with one 
(1) or more existing boards of health for services for any part of the 
county adjacent to the jurisdictional area of such board of health. For 
these services, the board of county commissioners for the contractual 
area are authorized to provide funds from the general fund of such 
county. Whenever such contracts are made such boards of health are 
declared to be the board of health for the contractual area with all the 
powers and duties of such boards of health. 


History: En. Sec. 19, Ch. 110, L. 1907; portion of this section beginning with the 
Sec. 1492, Rev. C. 1907; re-en. Sec. 2473, fourth sentence. 
R. C. M. 1921; amd. Sec. 1, Ch. 111, L. : 
1957. For earlier acts see sections 163 to Repealing Clause 

167, 5th Division Compiled Statutes, 1887. Section 2 of Ch. 111, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
Amendment with. 


The 1957 amendment added all that 


CHAPTER 9—STATE EPIDEMIOLOGIST—EMPLOY MENT 
AND POWERS 


Section 69-901. State epidemiologist—employment and powers. 


69-901. (2540) State epidemiologist—employment and powers. The 
state board of health of the state of Montana is hereby authorized and em- 
powered to employ a regularly qualified physician and surgeon licensed 
to practice such professions in the state of Montana, and who, in addition 


* 
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to such qualifications shall be a technically trained and competent public 
health physician; such person may be described by the board as state 
epidemiologist or described and referred to as disease control officer or by 
such other title as the board may designate. 


History: En. Sec. 1, Ch. 76, L. 1919; Amendment 
re-en. Sec. 2540, R. C. M. 1921; amd. Sec. The 1955 amendment completely re- 
11, Ch. 264, L. 1955. wrote this section. For section prior to 


amendment see parent volume. 


69-903. (2542) Repealed. 


Repeal traveling expenses of the state epidemiol- 


This section (Sec. 3, Ch. 76, L. 1919), ogist, was repealed by Sec. 28, Ch. 264, 
relating to the qualifications, salary, and Laws 1955, effective March 10, 1955. 


CHAPTER 11—VENEREAL DISEASE CONTROL 


Section 69-1101. Venereal diseases—authority of state board of health to cooperate 
with federal authorities in suppression. 
69-1102. Acceptance and disbursement of federal moneys for control of 
venereal disease. 


69-1101. (2562) Venereal diseases—authority of state board of health 
to cooperate with federal authorities in suppression. For the purpose of 
prevention, control and treatment of venereal diseases, the state board of 
health shall have authority to cooperate in the state of Montana with the 
federal public health service created by acts of Congress of the United 
States, including section 246 under chapter 6A, title 42, United States Code, 
Annotated, and acts hereafter amendatory thereof and supplemental there- 
to, and acts of the Congress of the United States appropriating money for 
such activities, as such appropriations are, from time to time, made by the 
Congress. The state board of health shall, itself, irrespective of appropria- 
tions, if any, made by the Congress to the state for the prevention, control 
and treatment of venereal diseases, undertake to prevent, control and pre- 
scribe treatments for such diseases in such ways and by such means, in- 
cluding education campaigns, as may be practicable, and within the limits 
of funds supplied for such purposes by the legislative assembly. In carry- 
ing out and discharging the duties hereby assigned to it in the field of 
venereal disease, the board may appoint such personnel, to serve subject 
to its orders and directives, as may be reasonably necessary to realize the 
objectives in the field, and as may be compensated within the limits of 
appropriations made by the legislative assembly, or by the Congress. 


History: En. Sec. 1, Ch. 86, L. 1919; Amendment 
re-en. Sec. 2562, R. C. M. 1921; amd. Sec. The 1955 amendment completely re- 


12, Ch. 264, L. 1955. wrote this section. For section prior to 
amendment see parent volume. 


69-1102. (2563) Acceptance and disbursement of federal moneys for 
control of venereal disease. The state treasurer is hereby authorized to 
accept, under the conditions of said acts of Congress, and other acts ap- 
plicable to the subject matter, and to disburse, under the direction and 
control of the state board of health in compliance with such acts, all moneys 
received by or allocated to the state of Montana, under said acts of Con- 
gress, or otherwise allotted and paid to the state of Montana by the gov- 
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ernment of the United States for the prevention, control and treatment of 


venereal diseases. 


History: En. Sec. 2, Ch. 86, L. 1919; 
re-en. Sec. 2563, R. C. M. 1921; amd. Sec. 
13, Ch. 264, L. 1955. 


Amendment 


The 1955 amendment inserted the words 
“and other acts applicable to the subject 
matter’; inserted the words “and control” 


after the words “under the direction”; in- 
serted the words “in compliance with such 
acts’; inserted the words “or allocated 
to’; substituted “government of the 
United States” for “federal government” 
and deleted from the end of the section, 
the words “and all moneys appropriated 
under this act.” 


CHAPTER 13—PUBLIC AND OTHER WATER SUPPLIES—CONTROL BY 
STATE BOARD OF HEALTH 


Section 69-1326. Short title. 


69-1327. Statement of policy. 

69-1328. Definitions. 

69-1329. Administration. 

69-1330. Powers and duties of the council. 
69-1331. Powers and duties of the board. 
69-1332. Pollution unlawful—permits. 
69-1333. Inspection and entry. 

69-1334. Classifications and standards. 
69-1335. Hearings and review. 

69-1336. Penalties. 

69-1337. Compliance. 

69-1338. Injunction. 

69-1339. State officers to cooperate with the state water pollution council. 
69-1340. Repeal. 

69-1341. Preservation of rights. 


69-1321 to 69-1325. Repealed. 


Repeal 
These sections (Secs. 1 to 5, Ch. 184, 
L. 1949), relating to the water pollution 


142, Laws 1955 (69-1340). A new water 
pollution act is compiled as secs. 69-1326 
to 69-1341. 


control act, were repealed by Sec. 15, Ch. 


69-1326. Short title. This act shall be known as the Water Pollution 
Act of the state of Montana. 
History: En. Sec. 1, Ch. 142, L. 1955. 


Title of Act 


An act to create a state water pollution 
council, to control, prevent and abate pol- 
lution of the surface and underground 


waters of the state of Montana, and re- 
pealing chapter 184 of the thirty-first 
legislative assembly, and repealing all acts 
or parts of acts in conflict herewith and 
for other purposes. 


69-1327. Statement of policy. (a) Whereas a comprehensive program 
of water resource development for municipal and industrial water supply, 
irrigation, fish and wildlife conservation, and recreation is now in progress 
in this state, and, whereas pollution of the waters of this state may consti- 
tute a menace to public health and welfare, and may adversely affect live- 
stock, wildlife, fish and aquatic life, and may progressively obstruct agri- 
cultural, industrial, recreational and other legitimate uses of water, and 
whereas the problem of water pollution in this state is closely related to the 
problem of water pollution in adjoining states, it is hereby declared to be 
the public policy of this state to conserve the waters of the state and to 
protect, maintain, and improve the quality and potability thereof for public 
water supplies, for the propagation of wildlife, fish and aquatic life, and 
for agricultural, industrial, recreational and other legitimate beneficial 
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uses, to provide a comprehensive program in the public interest for the 
prevention, abatement and control of new or existing water pollution, to 
provide effective means for the carrying out and enforcement of such 
program, and to provide for cooperation with agencies of other states and 
the federal government in carrying out these objectives. 

(b) It is not the intention of this act that wastes shall be treated to a 
purer condition than the natural condition of the receiving stream, provided 
that any municipal or industrial pollution upstream be not considered as 
natural. 

(c) It is hereby declared to be the intention of this act to effectuate 
the control of pollution as herein defined only. 

History: En. Sec. 2, Ch. 142, L. 1955. - 


69-1328. Definitions. For the purpose of this act, the following words 
and phrases shall have the meanings ascribed to them in this section: 
(a) “Sewage” means the water-carried waste products from the residences, 
public buildings, institutions or other buildings, including the excrementi- 
tious or other discharge from the bodies of human beings or animals, to- 
gether with such ground water infiltration and surface water as may be 
present. The provisions of this act shall not apply to the excrementitious 
discharges of domestic and farm animals providing human health is not 
involved. ; 


(b) “Industrial waste” means any liquid, gaseous or solid waste sub- 
stances resulting from any process of industry, manufacturing, trade or 
business or from the development of any natural resource, together with 
such sewage as may be present, which may pollute the waters of the state. 


(c) “Other wastes” means garbage, municipal refuse, decayed wood, 
sawdust, shavings, bark, lime, sand, ashes, offal, night soil, oil, tar, chemi- 
cals and all other substances which may pollute the waters of the state. 


(d) “Contamination” means an impairment of the qualities of the 
waters of the state by sewage or industrial wastes to a degree which cre- 
ates a hazard to human health. 


(e) “Pollution” as used in this act shall mean the alteration of the 
physical, chemical or biological properties of any waters of the state which 
renders said waters harmful or detrimental for their most beneficial uses 
and over which the authority of the state board of health as vested by Title 
69, Chapter 13 of the Revised Codes of Montana, 1947, as herein amended, 
does not extend, except that no waters not now being used for human con- 
sumption as a single public supply system serving more than one hundred 
(100) persons shall be classified other than for industrial waste use where 
the same have been primarily and continuously devoted to industrial waste 
use except for seasonal variations for a period of over thirty (30) years. 
Provided, however, that new industry or sewerage system discharging 
industrial or other wastes into waters excepted by paragraphs (e) and (1) 
from the provisions of this act shall be required to maintain the classifica- 
tion established by the council at the point of discharge and downstream 
on such waters. Where waters have been classified or standards estab- 
lished pursuant to this act, any discharge which is not in accord with such 
classification or standards shall be deemed to be pollution. 
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Where waters have been classified or standards established pursuant to 
this act, any discharge which is not in accord with such classification 
or standards shall be deemed to be pollution. 

(f) “Sewerage system” means pipe lines or conduits, pumping stations, 
and force mains, and all other construction, devices, and appliances appurte- 
nant thereto, used for collecting or conducting sewage or industrial waste 
or other wastes to a point of ultimate disposal. 

(g) “Treatment works” means any plant, disposal field, lagoon, dam, 
pumping station, incinerator, or other words not specifically mentioned 
herein, installed for the purpose of treating, stabilizing or holding sewage, 
industrial waste, or other wastes. 

(h) “Disposal system” means a system for disposing of sewage, in- 
dustrial waste or other wastes, and includes sewerage systems and treat- 
ment works. 

(i) “Waters of the state’ means all streams and lakes, including all 
rivers and lakes bordering on the state, wells, springs, irrigation systems, 
marshes, watercourses, waterways drainage systems and other bodies of 
water, surface and underground, natural or artificial, publicly or privately 
owned. Provided, however, that unless drainage or seepage from artificial, 
privately owned bodies of water reaches flowing streams of the state in 
such condition as to pollute such flowing waters, the provisions of this 
act shall not apply to artificial, privately owned waters; and provided 
further, the provisions of this act shall not apply to any waters of the 
state not reasonably suitable for domestic or public water supply for 
human consumption at the time of the passage of this act. 

(j) “Person” means the state or any instrumentality thereof, any 
municipality, political subdivision, institution, public or private corpora- 
tion, partnership, individual, or other entity. 


History: En. Sec. 3, Ch. 142, L. 1955; Repealing Clause 
amd. Sec. 1, Ch. 151, L. 1959. Séettion Zot” Ch - 151,” Laws 11959 ere- 
pealed all acts or parts of acts in conflict 
Amendment therewith. 
The 1959 amendment inserted the pro- ; 
viso now appearing as the second sentence Effective Date 
of subd. (e). Section 3 of Ch. 151, Laws 1959 pro- 


vided the act should be in effect from and 
after its passage and approval. Approved 
March 7, 1959. 


| 69-1329. Administration. (a) The state board of health, hereinafter 
referred to as “the board” shall under the supervision of the council as 
hereinafter described, have the responsibility for the administration of this 
act. Subject to the general supervision of said council, the executive 
officer of the board shall administer the provisions of the act in accordance 
with said council’s rules, regulations, orders, standards of water quality 
and classifications of the waters of the state. The executive officer of the 
board may delegate to any employee of the board such of his functions and 
duties as he deems necessary for the proper and efficient administration of 
this act, except as provided in (b) below. 
(b) There is hereby created a state water pollution council, hereinafter 
referred to as the “council.” The council shall consist of seven (7) members 
as follows: 
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The executive officer of the state board of health; the state fish and 
game warden (director, state fish and game department); the state engi- 
neer; and four (4) members to be appointed by the governor as follows: 
A representative of industry concerned with the disposal of inorganic waste 
within the state, for an initial term of one (1) year, thereafter for a term of 
four (4) years; a representative of industry concerned with the disposal of 
organic waste within the state for an initial term of two (2) years, there- 
after for a term of four (4) years; a representative of agriculture within 
the state for an initial term of three (3) years, thereafter for a term of 
four (4) years; a representative of municipal government within the state 
for a term of four (4) years. The chairman shall be elected from among 
their number. 

No additional compensation shall be allowed any members of the 
council for services rendered who are employed by the state government. 
The four (4) members appointed by the governor to serve on the council 
shall each be paid in addition to actual travel expenses, ten dollars ($10.00) 
per day for each day of actual services in the performance of their duties, 
and all members of the council shall be reimbursed for travel and other 
necessary expenses incurred in their official duties as members of the 
council. All expenses of members who are otherwise in the employ of the 
state government shall be paid from the appropriation to their respective 
agencies. The expenses and per diem of the members who are appointed 
by the governor shall be paid from funds available to the state board of 
health. pt bay beam | prerens 

The council shall hold at least two (2) regular meetings each calendar 
year and shall keep a record of its proceedings which shall be open to the 
public for inspection. Special meetings may be called by the chairman and 
must be called by him upon receipt of a written request signed by two (2) 
or more members of the council. Written notice of the time and place for 
all meetings shall be mailed in advance to the office of each member of the 
council and the secretary. A majority of the members of the council shall 
constitute a quorum. 

Each member of the council may, by order filed with the secretary of 
the council, designate a deputy or alternate to perform the duties of the 
member making the designation. Such persons, if any, designated pursuant 
to this action, shall have the powers and be subject to the duties and re- 
sponsibilities of the member designating him. 

(c) The secretary of the council shall be a member of the public health 
engineering staff of the state board of health, designated by the executive 
officer of the board. The secretary shall keep all records of meetings of 
and actions taken by the council. He shall keep the council advised as to 
actions taken by persons in response to recommendations and orders 
issued under authority of this act and shall perform other duties as deter- 
mined upon by the council, not inconsistent with rules, regulations, and 
policies adopted by authority of this act or specific authority otherwise 
given the council. 

History: En. Sec. 4, Ch. 142, L. 1955. 


69-1330. Powers and duties of the council. The council is herewith 
authorized and directed: 
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(a) To study, investigate, or cause to be studied and investigated, and 
from time to time, determine ways and means of eliminating from the 
streams and waters of the state, so far as practical, all substances and 
materials which pollute the same, and to determine methods, so far as 
practical, of preventing pollution that is detrimental to the public health or 
the health of animals, fish, or aquatic life, or the industrial development of 
the state, or detrimental to the practical use of waters for recreational 
purposes, agricultural or industrial purposes, or obnoxious, nauseous or 
toxic for domestic purposes; 


(b) To devise, formulate and adopt rules, regulations and methods of 
procedure for transmittal to the board for their guidance in the administra- 
tion of this act; 


(c) To develop and adopt a comprehensive program for the prevention, 
control and abatement of pollution of the waters of the state and from time 
to time review and modify such program for the guidance of the board; 


(d) To recommend and encourage studies, investigations, research, 
demonstrations relating to water pollution and causes, prevention, control 
and abatement thereof as are deemed advisable and necessary and to direct 
the board regarding any actions deemed necessary from the results of such 
studies, investigations, research and demonstrations in order that the board 
may discharge its functions under this act; 


(e) To formulate the standards of water purity and classification of 
water according to the most beneficial uses of such water; in formulating 
such standards and classifications consideration shall be given to the eco- 
nomics of waste treatment and prevention; 


({) To hold hearings necessary for the proper administration of this 
act; and to receive complaints and make investigations in relation thereto; 
(g) To exercise all incidental powers necessary to carry out the pur- 
poses of this act; 
(h) To utilize, in carrying out its duties, such staff services of the 
board as the board is able to make available within its budgetary limits. 
History: En. Sec. 5, Ch. 142, L. 1955. 


69-1331. Powers and duties of the board. The board shall have and 
may exercise the following powers and duties: 


(a) To consider actions of this council as set forth in section 5 
[69-1330], providing that the board may modify such actions of the council 
only insofar as is necessary to protect human health; 

(b) To accept and administer loans and grants from the federal govern- 
ment and from any other source for carrying out any of its functions; 

(c) To issue, modify or revoke orders for the abatement of pollution or 
to require the adoption of such remedial measure, including the construc- 
tion of new disposal systems or treatment works or the modifications, 
extension or alteration of existing systems and works, as it shall be directed 
by the council; 

(d) To examine and approve or disapprove all plants and specifications 
for the construction and operation of (1) new sewerage systems, disposal 
systems and treatment works, (2) extensions, modifications of or additions 
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to new or existing sewerage systems, disposal systems or treatment works, 
(3) extension and modifications of or additions to factories, manufacturing 
establishments or business enterprises, the operation of which would cause 
a substantial increase in waste discharges or otherwise substantially alter 
the physical, chemical or biological properties of the waters of the state 
and (4) new outlets for the discharge of sewage, industrial wastes or other 
wastes into any sewerage system or otherwise into the water of the state 
subject to the rules and regulations of the council; 

(e) To issue, continue in effect, revoke, modify or deny permits to any 
person for the collection and discharge of sewage and industrial and other 
wastes under such conditions as the council may prescribe to achieve the 
purposes of this act; 

(f) To advise, consult and cooperate with other agencies of the state 
and other states and federal government and with affected groups, political 
subdivisions and industries, in the formulation of such comprehensive pro- 
gram ; 

(zg) To collect and disseminate information relating to water pollution 
and the prevention, control and abatement thereof; 


(h) To conduct as it deems necessary, studies, investigations, research 
and demonstrations relating to water pollution and the causes, prevention, 
control and abatement thereof. — 

History: En. Sec. 6, Ch. 142, L. 1955. 


69-1332. Pollution unlawful—permits. (a) It shall be unlawful for any 
person to cause the pollution, as defined in section 3, subsection (e) 
[69-1328(e)] of this act, of any waters of the state. 

(b) It shall be unlawful for any person to construct, install or operate 
a new sewerage system, disposal system or treatment works, extensions, 
modifications, or additions to new and existing sewerage systems, disposal 
systems, or treatment works, extensions, modifications or additions to 
factories, manufacturing establishments or business enterprises, the opera- 
tion of which would cause a substantial increase in waste discharges to the 
waters of the state, or otherwise substantially alter the physical, chemical 
or biological properties of the waters of the state to make or cause to be 
made any new outlet for the discharge of sewerage, industrial waste or 
other wastes into any sewerage system or into the waters of this state 
without first securing such a permit as the board may by regulations 
require. The board may require the submission of plans and specifications 
for approval or disapproval and such other information as it deems relevant 
in connection with the issuance of such permits. 

History: En. Sec. 7, Ch. 142, L. 1955. 


69-1333. Inspection and entry. The board, through its duly authorized 
representatives, shall have the power to enter at reasonable times upon any 
private or public property for the purpose of inspecting and investigating 
conditions relating to pollution of any waters of the state. 

History: En. Sec. 8, Ch. 142, L. 1955. 


69-1334. Classifications and standards. (a) In order to effectuate a 
comprehensive program for the prevention, abatement and control of pollu- 
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tion in the waters of the state, the council is authorized to group such 
waters into classes in accordance with their present and future most bene- 
ficial uses in the interest of the public and such classification or standards 
may from time to time be altered or modified. Standards of quality and 
purity for each such classification of the waters of the state shall be adopted 
in relation to the most beneficial use and benefit to which the waters are 
or may-in the future be put. Such standards may from time to time be 
altered or modified. 

Before streams are classified or standards established or before such 
standards are modified or repealed, public hearings by the council shall 
be held in connection therewith. Notice of public hearing for the considera- 
tion, adoption or amendment of the classification of waters and the stand- 
ards of purity and quality thereof shall specify the water concerning which 
a classification is sought to be made or for which standards are sought 
to be adopted and the time, date and place of such hearing. Such notice is 
to be published at least once a week for three (3) consecutive weeks in a 
newspaper of general circulation in the area affected and in addition shall 
be mailed to such other persons as the council has reason to believe may 
be affected by such classifications and the settings of such standards. 

History: En. Sec. 9, Ch. 142, L. 1955. 


69-1335. Hearings and review. (a) Any order issued by the council 
or board shall become final upon thirty (30) days after notice thereof is 
given to the person affected by such order unless within such thirty (30) 
day period such person files a notice of application for rehearing with the 
council. If such notice is filed the council shall accord the appellant a re- 
hearing. A record or summary of the proceedings of such rehearing shall 
be filed with the council, together with findings of fact made by the council. 
In any such rehearing, a representative of the council is authorized to ad- 
minister oaths, examine witnesses and issue notices of hearings and sub- 
poenas requiring the testimony of witnesses and the production of evidence 
relevant to matter involved in the rehearing. Witnesses shall receive the 
same fees and mileage as in civil actions. In case of failure to obey a notice 
of hearing or subpoena issued under this section the district court for the 
county where the hearing is held shall have jurisdiction upon application 
of the council or its representatives to issue an order requiring such person 
to appear and testify or produce evidence as the case may require and any 
failure to obey such order of the court may be punished by the district 
court as contempt thereof. 

The council shall affirm, modify or reverse such order and notify the 
appellant of its action. The action of the council shall become final thirty 
(30) days after notice of such action is served upon the appellant by regis- 
tered mail or unless within such time an appeal is taken to the district court 
as herein provided. 

An appeal may be taken from any decision of the council by any person 
who is or may be adversely affected thereby to the district court of any 
county wherein any part of such alleged pollution originates or where any 
other matter or controversy may arise. Within thirty (30) days after 
receipt of a copy of the order of the council made on rehearing or after 
service of notice thereof by registered mail, the appellant or his attorney 
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shall serve a notice of appeal on the council through its secretary, provided 
that during such thirty (30) day period the court may for good cause 
shown extend the time for notice of appeal for not exceeding an additional 
sixty (60) days. The notice of appeal shall refer to the action appealed from 
and shall specify the ground of appeal. The original notice of appeal with 
proof of service shall be filed by the appellant or his attorney with the 
clerk of the court within ten (10) days of the service of the notice and 
thereupon the court shall have jurisdiction of the appeal. 

The appellant and the council shall in all cases be deemed the original 
parties to an appeal. Any person affected may become a party by inter- 
vention as in a civil action upon showing cause therefor. The attorney 
general shall represent the council if requested by the council on all such 
appeals on behalf of the state, or the council is empowered at its discretion 
to appoint special counsel for such proceeding. No bond or deposit for cost 
shall be required of the state or council upon any such appeal or upon any 
subsequent appeal to the supreme court or other court proceedings, per- 
taining to the matter. 

The trial of the matter shall be de novo, and upon such trial the court 
shall determine whether or not the council regularly pursued its authority, 
or whether or not the orders of the board and the findings of the council 
ought to be sustained, or whether or not such orders and findings are 
reasonable under all of the circumstances of the case. 

An appeal may be taken from the decision of the district court to the 
supreme court of Montana in the same manner as is provided in civil cases. 
Upon the final determination of such judicial proceedings, the council 
shall enter an order in accordance with such determination. 

History: En. Sec. 10, Ch. 142, L. 1955. 


69-1336. Penalties. Any person who violates any final determination 
or order of the board or of the council shall be enjoined from continuing 
such violation. 

History: En. Sec. 11, Ch. 142, L. 1955. 


69-1337. Compliance. Within thirty (30) days after the date on which 
order of the board or of the council becomes final or after the date judg- 
ment affirming such an order is entered, the person or persons as defined 
herein upon whom the order has been served shall initiate such steps as 
may be necessary to comply with it. Provided, however, upon good cause 
shown the board or the council shall extend said thirty (30) day period 
for a reasonable period of time. 

History: En. Sec. 12, Ch. 142, L. 1955. 


69-1338. Injunction. It shall be the duty of the council to bring action 
for an injunction against any person or persons violating any final order 
of the board or of the council. 

History: En. Sec. 13, Ch. 142, L. 1955. 


69-1339. State officers to cooperate with the state water pollution 
council. The council is hereby authorized to require the assistance, co- 
operation and services of and the use of the records and files in all the 
departments and institutions of the state, and all state officers and the 


172 


BOILER INSPECTION 69-1512 


governing authorities of all state institutions are hereby directed to cooper- 
ate with the council in furthering the purposes of this act. 
History: En. Sec. 14, Ch. 142, L. 1955. 


69-1340. Repeal. All acts or parts of acts which are inconsistent with 
the provisions of this act are hereby repealed. The provisions of this act 
are, however, not to be construed to impair or lessen in any manner the 
existing powers and duties of the state board of health, except that chapter 
184 of the thirty-first legislative assembly is hereby repealed. 

History: En. Sec. 15, Ch. 142, L. 1955. 


69-1341. Preservation of rights. It is the purpose of this act to provide 
additional and cumulative remedies to prevent, abate and control the pollu- 
tion of the waters of the state. Nothing herein contained shall be con- 
strued to abridge or alter rights of action or remedies in equity under the 
common law or statutory law, criminal or civil, nor shall any provisions of 
this act or any act done by virtue thereof, be construed as estopping the 
state, or any municipality or person as owners of water rights or otherwise 
in the exercise of their rights in equity or under the common law or statu- 
tory law to suppress nuisances or to abate pollution. 


History: En. Sec. 16, Ch. 142, L. 1955. sentence, clause, phrase or words of this 
tf act is for any reason held to be unconsti- 
Separability Clause © tutional, such decrees shall not affect 
Section 17 of Ch. 142, Laws 1955 read’ the validity of any remaining portions of 
“Severability. If any section, subsection, this act.” 


CHAPTER 15—BOILER INSPECTION—ENGINEERS LICENSE 


“Section 69-1512. Fees for inspection or examination. 
69-1516. Certificates must be renewed yearly—disposition of moneys. 
69-1512. (2723) Fees for inspection or examination. (1) At the time 
of inspection, the inspector of boilers shall collect fees for the inspection 
in accordance with the following schedule: 


(a) Boilers with pressure under thirty (30) pounds per 


square inch $5.00 
(b) Boilers with pressure from thirty (30) pounds to one 

hundred (100) pounds per square inch $7.50 
(c) Boilers with pressure from one hundred (100) pounds. 

to three hundred (300) pounds per square inch $10.00 
(d) Boilers with pressure over three hundred (300) pounds 

per square inch $15.00 
(e) Miniature boilers with pressure not in excess of sixty- 

five (65) pounds ver square inch $5.00 


In case of the failure of the owner, manager or person in charge of any 
boiler to pay such fee upon the demand of the inspector, said inspector is 
authorized to seal the firebox of said boiler, and said seal shall not be 
removed until said fee is paid and the written order of the inspector au- 
thorizing its removal is received by said owner or manager. Any person 
who tampers with or removes such seal without such written order shall 
be deemed guilty of a misdemeanor and punished as provided by section 


69-1507. 
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(2) Whenever, upon request of the owner or operator of any boiler it 
is necessary for the inspector to make a special trip for the inspection of the 
boiler, the mileage and per diem allowed by law, in addition to the fees 
herein prescribed, shall be charged and collected by the inspector at the 
time such special inspection is made. 

(3) Applicants for engineer’s license shall pay fees according to the 
class of license for which application is made, as specified in the following 
schedule. 


(a) First class $15.00 
(b) Second class $10.00 
(c) Third class $ 6.00 
(d) Low pressure $ 4.00 
¢e) Traction $ 6.00 
({) Renewal of license $ 2.00 
(g) Replacement of lost certificate $ 1.00 


In case of the failure of any applicant to pass a successful examina- 
tion, ninety days must elapse before he can again be examined for license. 
But the inspector may grant to the applicant a lower grade of license than 
that applied for upon such examination. All certificates of inspection and 
engineers’ licenses must be displayed in a conspicuous place in the engine 
room. 


History: En. Sec. 4, Ch. 32, L. 1905; 
re-en. Sec. 1652, Rev. C. 1907; amd. Sec. 
12, Ch. 30, L. 1913; amd. Sec. 3, Ch. 32, 
L. 1919; re-en. Sec. 2723, R. C. M. 1921; 
amd. Sec. 1, Ch. 54, L. 1959. 


69-1516. (2727) Certificates must be renewed yearly—disposition of 
moneys. All certificates of license to engineers of all classes shall be re- 
newed yearly, except as herein provided. The fee for renewal is two 
dollars in all cases. Any engineer failing to renew his license as herein 
provided, or within at least thirty days thereafter, must forward the fee 
for the original license of the same grade, before license can be reissued ; 
provided, however, that any engineer whose license expired while such 
engineer was in the military or naval service of the United States shall 
have sixty days from the time such engineer is discharged from such 
military or naval service within which to renew his license at the renewal 
fee of one dollar. 

All moneys collected by virtue of the provisions of this act must be 


Amendment 


The 1959 amendment completely rewrote 
this section. For section prior to amend- 
ment see parent volume. 


paid into the state treasury once in each month and credited to the indus- 


trial administration fund. 


History: En. Sec. 6, Ch. 32, L. 1905; 
re-en. Sec. 1656, Rev. C. 1907; amd. Sec. 
14, Ch. 30, L. 1913; amd. Sec. 1, Ch. 54, 
L. 1919; re-en. Sec. 2727, R. C. M. 1921; 
amd. Sec. 2, Ch. 54, L. 1959. 


Amendment 


The 1959 amendment increased the fee 
for renewal of license from $1.00 to $2.00; 
substituted “act” for “article” in the sec- 
ond paragraph and substituted “industrial 
administration fund” for “industrial acci- 
dent board administrative fund as other 


inspection fees of the industrial accident 
board are now paid and credited.” 


Repealing Clause 


Section 3 of Ch. 54, Laws 1959 repealed 
all ee and parts of acts in conflict there- 
with. 


Effective Date 


Section 4 of Ch. 54, Laws 1959 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 
ruary 26, 1959, 
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CHAP <R 18—PUBLIC SAFETY IN CASE OF FIRE—FIRE ESCAPES 
AND APPARATUS—INSPECTIONS 


Section 69 807. Fire extinguisher requirements. 


69-180 . Fire extinguisher requirements. All buildings within the 
scope of t:us act shall keep on each floor one or more fire extinguishers of 
a capacity of not less than two and a half (2%) gallons in good working 
order ; provided, that in lieu of said fire extinguishers such buildings may 
be equipped on each floor with a hose one and one-half inches (1%) in 
diameter in good condition with nozzle attached connected to standpipe 
with suitable water supply. Such hose shall be of sufficient length to 
reach all parts of the floor on which it is situated. 

Provided, further, that no fire extinguisher or extinguishers containing 
any of the following liquids: Carbon tetrachloride (CCl,) ; Chlorobro- 
momethane (CH2BrCl); Azeotropic chlormethane (CM-7); Bromo- 
chlorodifluoromethane (CBrClF2) ; Dibromodifluoromethane (CBre2F¢2) ; 1 
2-Dibromo-2-chloro-1, 1, 2-trifluoroethane (CBrFsCBrClf) ; 1, 2-Dibromo- 
2, 2-difluoroethane (CH2BrCBrF2); Methyl bromide (CHs3Br); Ethylene 
dibromide (CHgBrCHeBr); 1, 2-Dibromotetrafluoroethane (CBrF2CBr- 
F,); Hydrogen bromide (HBr); Methylene bromide (CH2Bre) ; Bromodi- 
fluoromethane (CHBrF,.) ; Bromotrifluoromethane (CBrF3); and Dichlo- 
rodifluoromethane (CCl2F2), or any other toxic or poisonous vaporizing 
liquid, shall be kept or maintained in or upon any such building; ninety 
days (90) after written notice by the state fire marshal or his deputy. 

History: En. Sec. 7, Ch. 279, L. 1947; Repealing Clause 


amd. Sec. 1, Ch. 227, L. 1959. Section 2 of Ch. 227, Laws 1959 re- 
pealed all acts and parts of acts in con- 


Amendment flict therewith. 


The 1959 amendment added the second 
paragraph to this section. 


CHAPTER 19—EXPLOSIVES—REGULATION OF MANUFACTURE, 
STORAGE AND SALE 


69-1913. (2798) Repealed. 


Repeal plosives, was repealed by Sec. 158, Ch. 
This section (Sec. 13, Ch. 129, L. 1917), 263, Laws 1955, effective July 1, 1955. See 
relating to vehicles transporting ex- sec. 32-21-153 for new regulations. 


69-1915. (2800) Repealed. 


Repeal act, was repealed by Sec. 158, Ch. 263, 
This section (Sec. 15, Ch. 129, L. 1917), Laws 1955, effective July 1, 1955. 
providing a penalty for violations of the 


69-1925. (2810) Magazines, etc., to bear warning signs. 


Cross-Reference 
Regulating transportation of explosives 


by highway vehicles, sec. 32-21-153. 
CHAPTER 24—HOMES FOR THE AGED—INSPECTION 
Section 69-2401. Definitions. 


69-2401. Definitions. (a) <A “boarding home” or “nursing home” for 
aged persons is hereby defined to be a home where two or more aged 
persons are residing and boarding or ptrueins nursing care, operated by 
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any person for compensation or hire, whether such aged persons are re- 
ceiving public assistance from the state of Montana or any county therein, 
or are supported in whole or in part by their own or other private funds 
or resources. 

(b) The “operator” of a boarding home or nursing home is defined to 
be any person, partnership, voluntary association or corporation who con- 
ducts or operates a home for the care, nursing care, maintenance, board 
and room of two or more aged persons unrelated to him by blood or mar- 
riage for compensation and hire. 

(c) The term “secretary and/or executive officer,” shall mean the 
secretary and/or executive officer of the state board of health of Montana. 

(d) Any person or persons caring for individuals related by blood or 
marriage shall be exempt from the requirement of licensing and inspection 
unless operating a commercial nursing home or boarding home. 

History: En. Sec. 1, Ch. 192, L. 1947; by blood or marriage,’ and added subd. 
amd. Sec. 1, Ch. 243, L. 1959. (d). 
Amendment Repealing Clause 


The 1959 amendment in subds. (a) and Section 2 of Ch. 243, Laws 1959 re- 
(b) substituted “two” for “five”; in subd. pealed all acts or parts of acts in conflict 
(b) inserted the words “unrelated to him therewith. 


CHAPTER 27—FIREWORKS REGULATION 


Section 69-2701. Fireworks prohibited and defined for the purposes of this act. 
69-2702. Supervised public display of fireworks. 
69-2704. Where act does not apply. 
69-2706. Penalties. 

69-2701. Fireworks prohibited and defined for the purposes of this act. 
a. It shall be unlawful to sell, transport or use any fireworks within the 
state of Montana except as hereinafter provided. 

b. The term “fireworks” shall mean and include any combustible, or 
explosive composition, or any substance or combination of substances, or 
article prepared for the purpose of producing a visible or audible effect by 
combustion, explosion, deflagration or detonation, and shall include sky 
rockets, Roman candles, Daygo bombs, blank cartridges, toy cannons, toy 
canes, or toy guns in which explosives other than toy paper caps are used, 
the type of balloons which require fire underneath to propel the same, fire- 
crackers, torpedoes, sparklers or other fireworks of like construction and 
any fireworks containing any explosive of flammable compound or any 
tablets or other device containing any explosive substance. Nothing in 
this law shall be construed as applying to toy paper caps containing not 
more than twenty-five hundredths of a grain of explosive composition per 
cap, and to the manufacture, storage, sale or use of signals necessary for 
the safe operation of railroads or other classes of public or private trans- 
portation, nor applying to the military or navy forces of the United States 
or of this state, or to peace officers, nor as prohibiting the sale or use of 
blank cartridges for ceremonial, or theatrical, or athletic events. 

ec. It shall be lawful for any individual, firm, partnership, corporation 
or association to possess for sale within the state, sell or offer for sale, at 
retail, or use, within the state of Montana, the permissible fireworks here- 
with enumerated. 
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Permissible fireworks shall include dangerous articles and, more 
specifically, shall include and be limited to the following, but specifically 
excluding sky rockets, Roman candles and Daygo bombs: 


(1) Helicopter type spinners, total pyrotechnic composition not to 
exceed twenty grams each in weight; 


(2) . Cylindrical fountains, total pyrotechnic composition not to ex- 
ceed twenty-five grams each in weight. The inside tube diameter shall not 
exceed 34 inch; 

(3) Cone fountains, total pyrotechnic composition not to exceed fifty 
grams each in weight; 


(4) Wheels, total pyrotechnic composition not to exceed sixty grams 
in weight, for each driver unit, but there may be any number of drivers 
on any one wheel. The inside bore of driver tubes shall not be over % 
inch ; 

(5) luminating torches and colored fire in any form, total pyro- 
technic composition not to exceed one hundred grams each in weight; 


(6) Sparklers and dipped sticks, total pyrotechnic composition not to 
exceed one hundred grams each in weight. Pyrotechnic composition con- 
taining any chlorate shall not exceed five grams; 


(7) Firecrackers with soft casings, the external dimensions of which 
do not exceed one and one-half inches: in length or one-quarter inch in 
diameter, total pyrotechnic composition not to exceed two grains each in 
weight ; 

(8) Whistles without report, total pyrotechnic composition not to 
exceed forty grams each in weight; 


d. No person, firm or corporation shall offer fireworks of any kind as 
defined herein for sale at retail before the 24th day of June and after the 
5th day of July. 

e. It shall be unlawful for any individual, firm, partnership or cor- 
poration to discharge or cause to be discharged any pyrotechnics of any 
description whatever within the exterior boundaries of any state forest, or 


state park, or state recreation area. 


History: En. Sec. 2, Ch. 143, L. 1947; 
amd. Sec. 1, Ch. 136, L. 1957; amd. Sec. 
1, Ch. 273, L. 1959. 


Amendments 


The 1957 amendment substituted the 
words “as known and defined under the 
interstate commerce commission regula- 
tions for the transportation of explosives 
and other dangerous articles as class B 
fireworks, requiring a red label for ship- 
ment of the same in interstate commerce 
and specifically including sky rockets” for 
the words “and shall include blank cart- 
ridges, toy cannons, in which explosives 
are used, the type of balloons which re- 
quire fire underneath to propel the same, 
firecrackers exceeding two (2) inches in 
length, and one-quarter (14) inch in diam- 
eter, torpedoes, skyrockets, Roman can- 
dles, Daygo bombs, sparklers or other 


fireworks of like construction and any fire- 
works containing any explosive or flam- 
mable compound, or any tablets or other 
device containing any explosive substance” 
and deleted the Exceptions paragraph, 
for text of which see parent volume. 

The 1959 amendment completely re- 
wrote and enlarged this section. A por- 
tion of the section prior to amendment is 
now contained in subd. (b) down through 
the words “deflagration or detonation’; 
while the remainder of the section as it 
was prior to amendment was deleted. The 
deleted portion read as follows: “as known 
and defined under the interstate com- 
merce commission regulations for the 
transportation of explosives and other 
dangerous articles as class B fireworks, 
requiring a red label for shipment of the 
same in interstate commerce and specific- 
ally including sky rockets.” 
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Repealing Clause all acts and parts of acts in conflict there- 
Section 2 of Ch. 136, Laws 1957 repealed with. 


69-2702. Supervised public display of fireworks. Except as herein- 
after provided, it shall be unlawful for any person, firm, co-partnership, 
association or corporation to possess, offer for sale, expose for sale, sell, 
or use or explode any fireworks; provided that the state fire marshal and 
the governing body of any city, town or township or county shall have 
power, under reasonable rules and regulations adopted by it, to grant 
permits for supervised public displays of fireworks to be held therein by 
municipalities, fair associations, amusement parks, and other organizations 
or groups of individuals. Every such display shall be handled by a com- 
petent operator to be approved by the state fire marshal or by the govern- 
ing body of the municipality in which the display is to be held and shall 
be of such a character, and so located, discharged or fired as in the opinion 
of the chief of the fire department or such other officer as may be desig- 
nated by the governing body of the municipality, after proper inspection, 
shall not be hazardous to property or endanger any person or persons. 
Application for permits shall be made in writing at least fifteen (15) days 
in advance of the date of the display. After such privilege shall have been 
granted, sales, possession, use and distribution of fireworks for such dis- 
play shall be lawful for that purpose only. No permit granted hereunder 
shall be transferable. The term “municipalities” shall include cities, in- 
corporated towns or townships. 


History: En. Sec. 3, Ch. 143, L. 1947; 
amd. Sec. 2, Ch. 273, its 1959, 


Amendment 


The 1959 amendment in the first sen- 
tence inserted the word “possess” and de- 
leted the words “at retail” which appeared 
between the words “sell” and “or use.” 


69-2704. Where act does not apply. Nothing in this act shall be 
construed to prohibit the sale of any kind of fireworks to a person holding 
a permit from any municipality at the display covered by such permits; 
or the use of fireworks by railroads or other transportation agencies for 
signal purposes or illumination, or when used in quarrying or blasting or 
other industrial use, or the sale or use of blank cartridges for a show or 
theater, or for signal or ceremonial purposes in athletics or sports, or for 
use by military organizations, or organizations composed of veterans of 
the United States army, navy, or marine corps. 


History: En. Sec. 5, Ch. 143, L. 1947; 
amd. Sec. 3, Ch. 273, L. 1959. 


Amendment 
The 1959 amendment substituted the 


saler, dealer, or jobber to sell at whole- 
sale such fireworks as are not herein 
prohibited, or the sale of any kind of fire- 
works, provided the same are to be 
shipped directly out of state, or are to be 


words “the sale of any kind of fireworks 
to” for the words “any resident whole- 


used by.” 


69-2706. Penalties. Any person, firm, co-partnership, association or 
corporation violating the provisions of this act shall be guilty of a mis- 
demeanor, and upon conviction thereof, shall be punished by a fine of not 
less than one hundred dollars ($100.00) nor more than five hundred dollars 
($500.00) ; or in the case of individuals, the members of a partnership and 
the responsible officers and agents of an association or corporation, by 
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imprisonment in the county jail for a period not less than thirty (30) days 
nor more than six (6) months, or by both such fine and imprisonment. 
History: En. Sec. 7, Ch. 143, L. 1947; Repealing Clause 


amd. Sec. 4, Ch. 273, L. 1959, Section, 5. of Ch. 273, Laws, 1959 req 
A pealed all acts or parts of acts in conflict 
mendment therewith. 
The 1959 amendment substituted the : 
present penalty provisions for provisions Effective Date 


providing a fine of not exceeding $100 Section 6 of Ch. 273, Laws 1959 .pro- 

while the imprisonment penalty was for vided the act should be in effect from and 

not exceeding 90 days. after its passage and approval. Approved 
March 17, 1959. 


CHAPTER 28—REFRIGERATED LOCKERS—REGULATION OF 


Section 69-2802. Definitions. 
69-2803. License required. 
69-2804. Fee—term of license. 
69-2805. Cancellation or suspension of license—procedure. 
69-2807. Rules and regulations—cooperative agreements. 
69-2808. Inspections. 
69-2810. Authority of board to issue subpoenas. 
69-2813. Lien of operator for charges—requirements on receipt of game, veal 
and beef. 

69-2802. Definitions. Except where the context indicates a different 
meaning, terms used in this act shall be defined as follows: 

(a) “Refrigerated locker” or “locker” means any place, premises or 
establishment where facilities for the cold storage and preservation of 
human food in separate and individual compartments are offered to the 
public upon a rental or other basis providing compensation to the person 
offering such services. 

(b) “Frozen food processing plant” means a location or establishment 
in which freezing facilities are used to freeze meat or meat products, 
fruits, vegetables, or any other foods for delivery to and frozen storage 
by the ultimate consumer and which has one (1) or more of the following 
facilities: a slaughterhouse; a chill room; facilities for cutting, blanching, 
preparing, wrapping and packaging meat and meat products, fruits, vege- 
tables, or any other food; a refrigerated holding room for storing frozen 
meat or meat products, fruits, vegetables, or any other food prior to de- 
livery to the ultimate consumer ; and shall include all attached or detached 
buildings, rooms, open or enclosed spaces under the control of the operator 
and used in any capacity in connection with the operation of the plant; 
providing that when this subsection is applicable to any meat market 
paying a fee and licensed by the state board of health under other pro- 
visions of law said meat market shall be exempt from the payment of the 
license fee under section 69-2804, Revised Codes of Montana, 1947, but 
shall otherwise comply with provisions of this act and the rules and regu- 
lations promulgated thereunder. 

(c) “Person” includes any individual, partnership, corporation, asso- 
ciation, county, municipality, cooperative group, or other entity engaging 
in the business of operating or owning or offering the services of refriger- 
ated lockers or frozen food processing plants as above-defined. 

(d) The term “board” means the state board of health of the state of 


Montana. 
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History: En. Sec. 2, Ch. 220, L. 1947; 
amd. Sec. 14, Ch. 264, L. 1955; amd. Sec. 
1, Ch. 149, L. 1959. 


Amendments 

The 1955 amendment substituted a sub- 
division (c) [now (d)] for one which read: 
“The. term ‘director’ means the director 


PUBLIC HEALTH AND SAFETY 


of the food and drugs division of the state 
board of health of Montana.” 

The 1959 amendment inserted present 
subd. (b), redesignated former subds. (b) 
and (c) as (c) and (d), respectively, and 
inserted the words “or frozen food pro- 
cessing plants’ near the end of present 
subd. (c). 


69-2803. License required. No person hereafter shall engage within 
this state in the business of owning, operating or offering the services of 
any refrigerated locker or lockers or any frozen food processing plant or 
plants without having obtained from the board a license for each such 
place of business. Application for such license shall be made in writing 
and under oath to the board, on such forms and with such pertinent in- 
formation as it may deem necessary. Such licenses shall be granted as a 
matter of right, unless conditions exist which are grounds for a cancella- 
tion or revocation of a license as hereinafter set forth, and subject to the 
right of applicant for license to hearing and judicial review as hereinafter 
set forth. 


History: En. Sec. 3, Ch. 220, L. 1947; 
amd. Sec. 15, Ch. 264, L. 1955; amd. Sec. 
2, Ch. 149, L. 1959. 


Amendments 


The 1955 amendment substituted 
“board” for “director” each time it ap- 


pears and added the words ‘and subject 
to the right of applicant for license to 
hearing and judicial review as hereinafter 
set forth” at the end of the section. 

The 1959 amendment inserted the words 
“or any frozen food processing plant or 
plants” in the first sentence. 


69-2804. Fee—term of license. (a) There shall be paid to the board 
with each application for such license or for renewal of such license an 
annual license fee of ten dollars ($10.00). 


(b) Each such license shall expire on December 31st following its date 
of issue, unless sooner revoked for cause. Renewal may be obtained an- 
nually by paying the required annual license fee. Such license fee shall 
not be transferable to any person nor be applicable to any location other 
than that for which originally issued. Application made after July lst of 
each year shall be entitled to such license for the remainder of the year on 
payment of a fee of five dollars ($5.00). 


History: En. Sec. 4, Ch. 220, L. 1947; 
amd. Sec. 16, Ch. 264, L. 1955; amd. Sec. 
3, Ch. 149, L. 1959. 


Amendments 

The 1955 amendment substituted the 
word “board” for “director” in subd. (a). 

The 1959 amendment substituted the 
words “such license” the first time they 


appear in subd. (a) for “a refrigerated 
locker license.” 


Repealing Clause 

Section 4 of Ch. 149, Laws 1959 read 
“That section 69-2814 of the Revised 
Codes of Montana, 1947, and all other acts 
and parts of acts in conflict herewith be, 
and the same are hereby repealed.” 


69-2805. Cancellation or suspension of license—procedure. (a) The 
board may cancel or suspend any such license if it finds after proper 
investigation that (1) the licensee has violated any provisions of this act 
or of any other law of this state relating to the operation of refrigerated 
lockers or of the sale of any human food in connection therewith, or any 
regulation effective under any act the administration of which is in the 
charge of the state board of health of Montana, or (2) the licensed re- 
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frigerated locker premises or any equipment used therein or in connection 
therewith is in an unsanitary condition and the licensee has failed or re- 
fused to remedy the same within ten (10) days after receipt from the board 
of written notice to do so. 


(b) No license shall be denied, revoked or suspended by the board with- 
out delivery to the applicant or licensee of a written statement of the 
grounds therefor or the charge involved and an opportunity to answer at 
public hearing such charge within ten (10) days from the date of such 
notice. 


(c) Any order made by the board suspending or revoking any license 
may be reviewed by application for writ of review (certiorari) commenced 
in the district court of the county in which the licensed premises are located, 
within ten (10) days from the date notice in writing of the board’s order 
revoking or suspending such license has been served upon him. 


(d) It shall be the duty of each county attorney to whom any violation 
of this act is reported to cause appropriate proceedings to be instituted and 
prosecuted in the district court in the county without delay, provided, 
however, that nothing in this act shall be construed as requiring the board 
to report for prosecution minor violations of the act whenever it believes 
that the public interest will best be served by a suitable notice of warning 
in writing. 

History: En. Sec. 5, Ch. 220, L. 1947; Amendment 
amd. Sec. 17, Ch. 264, L. 1955. The 1955 amendment made numerous 


changes in this section. For section prior 
to amendment see parent volume. 


69-2807. Rules and regulations—cooperative agreements. (a) The 
board is hereby empowered to prescribe and to enforce such rules and 
regulations and to make such definitions, and to prescribe such procedure 
with regard to hearings, as it may deem necessary to carry into effect the 
full intent and meaning of this act. 

(b) The board is hereby authorized to enter into cooperative agree- 
ments with any of the state agencies or political subdivisions and it may 
delegate authority to these state agencies or political subdivisions for the 
purpose of carrying out the provisions of this act, or any part thereof. 

History: En. Sec. 7, Ch. 220, L. 1947; Amendment 
amd, Sec. 18, Ch. 264, L. 1955. The 1955 amendment substituted 


“board” for “‘director’vand <‘it” for:*he”’ 
each time they appear in this section. 


69-2808. Inspections. The board, through such of its members, officers 
or agents as it may authorize, shall cause to be made periodically a thorough 
inspection of each establishment licensed under this act to determine 
whether or not the premises are constructed, equipped and operated in 
accordance with the requirements of this act and of all other laws of this 
state applicable to the operation either of refrigerated lockers or of the 
handling of human food in connection therewith, and of all regulations 
effective under this act relative to such operation. Such inspection shall 
also be made of each vehicle used by operator of refrigerated lockers or of 
an establishment handling human food in connection therewith, when 
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such vehicle is used in transporting or distributing human food products 
to or from refrigerated lockers within this state. 


History: En. Sec. 8, Ch. 220, L. 1947; words “board, through such of its mem- 
amd. Sec. 19, Ch. 264, L. 1955. bers, officers or agents as it may author- 


ize” for “director.” 
Amendment 


The 1955 amendment substituted the 


69-2810. Authority of board to issue subpoenas. In any proceeding 
under this act the board may administer oaths and issue subpoenas, sum- 
mon witnesses and take testimony of any person within the state of 
Montana. , 

History: En. Sec. 10, Ch. 220, L. 1947; Amendment 


amd. Sec. 20, Ch. 264, L. 1955. The 1955 amendment substituted 
“board” for ‘‘director.” 


69-2813. Lien of operator for charges—requirements on receipt of 
game, veal and beef. Every operator of a locker shall have a lien upon all 
the property of every kind in his possession for all lockers’ rentals, proces- 
sing, handling or other charges due. Such lien may be foreclosed under 
the procedure as provided for chattel mortgages. 


Locker owners and operators shall not be responsible for liability for 
violations of game or other laws by renters unless the contents of the 
locker are under the control of the locker plant operator. Except that 
operator shall not receive for processing quick freeze, or cold storage any 
quarter, half, or whole carcass of any beef or veal or game or game birds 
except that such carcass or portion herein mentioned, shall be properly 
stamped or tagged. In the event that carcass or portion herein mentioned 
shall not be properly stamped or tagged, said operator shall require a 
declaration to be made and signed showing required authority to said car- 
cass or portion thereof described with the detail of obtaining possession, 
date of placing in the locker, the weight and the type of meat, said declara- 
tion must be kept as a matter of record for one (1) year open to inspection 
by a duly authorized agent of the board. 

History: En. Sec. 13, Ch. 220, L. 1947; Amendment 


amd. Sec. 21, Ch. 264, L. 1955. The 1955 amendment substituted 
“Dhoard” for “directory” 


69-2814. Repealed. 


Repeal ? were not to be construed as warehouse- 
This section (Sec. 14, Ch. 220, L. 1947), men, was repealed by Sec. 4, Ch. 149, 
relating to a provision that operators Laws 1959. 


CHAPTER 30—MONTANA HOSPITAL SURVEY AND 
CONSTRUCTION ACT 


Section 69-3002. Definitions. 
69-3003. Administration—hospital survey and construction. 
69-3004. General powers and duties. 
69-3006. Survey and planning activities. 
69-3007. Construction program. 
69-3009. State plan. 
69-3010. Minimum standards for hospital and medical facilities maintenance 
and operation. 
69-3012. Construction projects—applications. 
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69-3015. Hospital and medical facilities construction fund. 

69-3016. Consolidated applications by two or more counties. 

69-3018. State and federal participation in hospital and medical facilities con- 
struction. 


69-3002. Definitions. As used in this act: 

(a) “Board” means the state board of health of the state of Montana. 

(b) “The Federal Act” means Title VI of the Public Health Service 
Act (42 U.S. C. 291 et seq.) as now and hereafter amended. 

(c) “The Surgeon General’ means surgeon general of the public 
health service of the United States. 


(d) “Hospital” includes public health centers and general, tuberculosis, 
mental, chronic disease, and other types of hospitals, and related facili- 
ties, such as laboratories, out-patient departments, nurses’ home and 
training facilities, and central service facilities operated in connection with 
hospitals, but does not include any hospital furnishing primarily dom1- 
ciliary care. 


(e) “Public Health Center” means a publicly owned facility for the 
provision of public health services, including related facilities such as 
laboratories, clinics, and administrative offices operated in connection with 
public health centers. 

(f) “Nonprofit Hospital’ and “Nonprofit Medical Facility” means any 
hospital or medical facility owned or operated by one or more nonprofit 
corporations or associations, no part of the net earnings of which inures, 
or may lawfully inure, to the benefit of any private shareholder or indivi- 
dual. kt | | 
(g) “Director” means the principal administrative officer of the divi- 
sion of hospital survey and construction of the said state board of health 
of Montana as appointed by said board. 

(h) ‘Medical facilities’ means diagnostic or diagnostic and treatment 
centers, rehabilitation facilities and nursing homes as those terms are de- 
fined in the federal act, and such other medical facilities for which federal 
aid may be authorized under the federal act. 

History: En. Sec. 2, Ch. 270, L. 1947; now and hereafter amended” for “Public 


amd. Sec. 1, Ch. 215, L. 1955. Law 725 of the 79th Congress, approved 
August 13, 1946, entitled the hospital sur- 
Amendment vey and construction act’? reworded subd. 


The 1955 amendment in subd. (b) sub- (f) to include the definition of “nonprofit 
stituted “Title VI of the Public Health medical facility’ and added subd. (h). 
Service Act (42 U. S. C. 291 et seq.) as 


69-3003. Administration—hospital survey and construction. The state 
board of health of the state of Montana shall possess, exercise and carry 
out, in the field of hospital survey and construction, the powers, functions 
and duties assigned to it by law and for all such purposes the board shall 
constitute the sole agency of the state of Montana. Specifically, the board 
is hereby charged with the duties of 

(1) making an inventory of existing hospitals, and medical facilities 
and, surveying the need for construction of hospitals and medical facilities, 
and developing a program of hospital and medical facilities construction as 


provided in sections 69-3006 to 69-3008, and 
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(2) developing and administering a state plan for the construction of 
public and other nonprofit hospitals and medical facilities as provided in 


sections 69-3009 to 69-3016. 


History: En. Sec. 3, Ch. 270, L. 1947; 
amd. Sec. 2, Ch. 215, L. 1955; amd. Sec. 
22, Ch. 264, L. 1955. 


Compiler’s Note 


This section was amended twice in the 
1955 Session. Once by chapter 215, effec- 
tive March 5, 1955 and once by chapter 
264, effective March 10, 1955. Neither of 
the chapters made merition of the other 
amendment in the Session, but since the 
acts do not appear to be in irreconcilable 
conflict the compiler has made a com- 
posite section out of the two amendments, 
carrying the changes made by each 
amendment. 


Amendments 


The 1955 amendment by Ch. 215 in- 
serted the words “and medical facilities” 
each time they appear in this section. 

The 1955 amendment by Ch. 264 sub- 
stituted the present first paragraph for 
one which read: “There is hereby estab- 
lished in the state board of health, a 
division of hospital survey and construc- 
tion which shall be administered by a 
full-time director appointed by the board 
and serving under the supervision and 
direction of the board. The state board 
of health through such division, shall con- 
stitute the sole agency of the state for 
the purpose of.” 


69-3004. General powers and duties. In carrying out the purposes of 
the act, the board is authorized and directed: 

(a) To require such reports, make such inspections and investigations 
and prescribe such regulations as it deems necessary ; 

(b) To provide such methods of administration, appoint a director and 


other personnel and take such other action as may be necessary to comply 
with the requirements of the federal act and the regulations thereunder; 

(c) To procure in its discretion the temporary or intermittent services 
of experts or consultants, or organizations thereof, by contract, when 
such services are to be performed on a part-time or fee-for-service basis 
and do not involve the performance of administrative duties; 

(d) To the extent that it considers desirable to effectuate the purposes 
of this act, to enter into agreements for the utilization of the facilities and 
services of other departments, agencies, and institutions, public or private; 

(e) To accept on behalf of the state and to deposit with the state 
treasurer any grant, gift or contribution made to assist in meeting the 
cost of carrying out the purposes of this act, and to expend the same for 
such purpose; 

(f) To make an annual report to the governor on activities and ex- 
penditures pursuant to this act, including recommendations for such ad- 
ditional legislation as the board considers appropriate to furnish adequate 
hospital and medical facilities to the people of this state. 


History: En. Sec. 4, Ch. 270, L. 1947; 
amd. Sec. 3, Ch. 215, L. 1955; amd. Sec. 
23, Ch. 264, L. 1955. 


Compiler’s Note 


This section was amended twice in the 
1955 Session. Once by chapter 215, effec- 
tive March 5, 1955 and once by chapter 
264, effective March 10, 1955. Neither 
chapter made mention of the other 
amendment in the Session,. but since the 
acts do not appear to be in irreconcilable 
conflict, the compiler has made a com- 


posite section out of the two amend- 
ments, carrying the changes made by each 
amendment. 


Amendments 


The 1955 amendment by Ch. 215 sub- 
stituted the words ‘‘and medical facilities” 
for the words “clinic and similar facili- 
ties” in subd. (f). 

The 1955 amendment by Ch. 264 in 
subd. (b) deleted the words “of the divi- 
sion” after the words “other personnel.” 


69-3006. Survey and planning activities. The board is authorized and 
directed to make an inventory of existing hospitals and medical facilities, 
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including public, nonprofit and proprietary hospitals and medical facilities, 
to survey the need for construction of hospitals and medical facilities, and, 
on the basis of such inventory and survey, to develop a program for the 
construction of such public and other nonprofit hospitals and medical 
facilities as will, in conjunction with existing facilities, afford the necessary 
physical facilities for furnishing adequate hospital and medical facilities to 
all the people of the state. 

History: En. Sec. 7, Ch. 270, L. 1947; appear in this section. In the last in- 


amd. Sec. 4, Ch. 215, L. 1955. stance they are substituted for the words 


eyere aber ; ft 
clinic and similar services. 
Amendment 


The 1955 amendment inserted the words 
“and medical facilities’ each time they 


69-3007. Construction program. The construction program shall pro- 
vide, in accordance with regulations prescribed under the federal act, for 
adequate hospital facilities and medical facilities for the people residing 
in this state and insofar as possible shall provide for their distribution 
throughout the state in such manner as to make all types of hospital and 
medical facilities services reasonably accessible to all persons in the state. 


History: En. Sec. 8, Ch. 270, L. 1947; Amendment 


amd. Sec. 5, Ch. 215, L. 1955. The 1955 amendment inserted the words 
: “and medical facilities’ each time they 
appear in this section. 


69-3009. State plan. The board shall prepare and submit to the sur- 
geon general a state plan which shall include the hospital and medical 
facilities construction program developed under sections 69-3006 to 69- 
3008 and which shall provide for the establishment, administration, and 
operation of hospital and medical facilities construction activities in ac- 
cordance with the requirements of the federal act and regulations there- 
under. The board shall, prior to the submission of such plan to the surgeon 
general, give adequate publicity to a general description of all the provi- 
sions proposed to be included therein, and hold a public hearing at which 
all persons or organizations with a legitimate interest in such plan may 
be given an opportunity to express their views. After approval of the 
plan by the surgeon general, the board shall publish a general description 
of the provisions thereof in three (3) successive publications at intervals 
of one (1) week between publications in at least one newspaper having 
general circulation in each county in the state, and in five (5) papers hav- 
ing a general circulation throughout the state, and shall make the plan, 
or a copy thereof, available upon request to all interested persons or or- 
ganizations. The board shall from time to time review the hospital and 
medical facilities construction program and submit to the surgeon gen- 
eral any modifications thereof which he may find necessary and may submit 
to the surgeon general such modifications of the state plan, not inconsistent 
with the requirements of the federal act, as he may deem advisable. 

History: En. Sec. 10, Ch. 270, L. 1947; Amendment 
amd. Sec. 6, Ch. 215, L. 1955. The 1955 amendment inserted the words 


“and medical facilities’ each time they 
appear in this section. 
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69-3010. Minimum standards for hospital and medical facilities main- 
tenance and operation. The board shall by regulation prescribe minimum 
standards for the maintenance and operation of hospitals and medical 
facilities which receive federal aid for construction under the state plan. 

History: En. Sec. 11, Ch. 270, L. 1947; Amendment 
amd. Sec. 7, Ch. 215, L. 1955. The 1955 amendment inserted the words 
“and medical facilities.” 

69-3012. Construction projects—applications. Applications for hospital 
and medical facilities construction projects for which federal funds are 
requested shall be submitted to the board and may be submitted by the 
state or any political subdivision thereof or by any public or nonprofit 
agency authorized to construct and operate a hospital or a medical facility. 
Each application for a construction project shall conform to federal and 
state requirements. 


History: En. Sec. 13, Ch. 270, L. 1947; Amendment 
amd, Sec. 8, Ch. 215, L. 1955. The 1955 amendment inserted the words 
“and medical facilities’ and “or a medical 
facility.” 

69-3015. Hospital and medical facilities construction fund. The board 
is hereby authorized to receive federal funds in behalf of, and transmit 
them to, such applicants. There is hereby established, separate and apart 
from all public moneys and funds of this state, a hospital and medical 
facilities construction fund. Money received from the federal government 
for a construction project approved by the surgeon general shall be de- 
posited to the credit of this fund and shall be used solely for payments 
due applicants for work performed, or purchases made, in carrying out 
approved projects. Claims for all payments from the hospital and medical 
facilities construction fund shall, if approved by the board, bear the signa- 
ture of the executive officer (secretary) of the board, or in his absence, 
the director. 

History: En. Sec. 16, Ch. 270, L. 1947; Amendment 


amd. Sec. 9, Ch. 215, L. 1955. The 1955 amendment inserted the words 
“and medical facilities’ each time they 
appear in this section and began a new 
sentence with the word ‘Claims.” 


69-3016. Consolidated applications by two or more counties. Any two 
(2) or more counties of this state may, by concurrent action of their 
respective boards of county commissioners, join in a consolidated appli- 
cation for funds for construction (and operation and maintenance when 
permitted) under the terms of this act of a single hosiptal, medical facility 
or health center for all of the counties so joining, such hospital, medical 
facility or health center to be located at such point within the exterior 
boundaries of the joining counties as may best serve the people of all 
the counties involved, and any laws of this state investing any county 
with power to construct, maintain and operate hospitals or medical fa- 
cilities directly, or by lease or contract, may be utilized for joint action 
by any two or more counties, provided, however, that in all cases, the 
provisions of all laws governing submission of questions of establishment 
of such a hospital or medical facility, hospital or medical facilities 
construction, issuance of bonds therefor, and method of operation, and 
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requiring majority vote of the taxpayers at elections on such questions in a 
county shall apply to and govern consolidated applications and concurrent 
and joint actions of two or more counties and a majority of the qualified 
voters in an election common to each county, in each one of the joining 
counties, shall be required to authorize the issuance of bonds, construction 
and contracts under such joint or consolidated plan. 


History: En. Sec. 17, Ch. 270, L. 1947; 
amd. Sec. 10, Ch. 215, L. 1955. 


Amendment 

The 1955 amendment inserted the words 
“medical facility,” ‘or medical facilities” 
and “or medical facility’ wherever ap- 
pearing in this section. 

69-3018. State and federal participation in hospital and medical facili- 
ties construction. The state of Montana is hereby authorized and em- 
powered to participate jointly with the federal government on a dollar 
for dollar basis in carrying out a program of hospital and medical facilities 
construction in accordance with the provisions of sections 69-3001 to 69-3017 
and the provisions of the federal hospital and medical facilities survey 
and construction act (Title VI of the Public Health Service Act (42 
U. S. C. 291 et seq.) as now and hereafter amended), and to allocate and 
expend money for that purpose in cases where the appropriations of money 
heretofore or hereafter made by the federal government under said federal 
act to the state of Montana are inadequate to meet the amounts needed 
for hospital and medical facilities construction as such needs may be de- 
termined from time to time under this act. Provided however, that any 
funds remaining unused for a consecutive period of two (2) years shall 
revert to the general fund. 


History: En. Sec. 1, Ch. 105, L. 1949; 
amd. Sec. 11, Ch. 215, L. 1955. 


Amendment 


The 1955 amendment inserted the words 
“and medical facilities’ each time they 
appear in this section and substituted 
“Title VI of the Public Health Service 
Act (42 U. S. C. 291 et seq.)” and “fed- 
eral act tor “Public Law 725 of ‘the 
Seventy-Ninth Congress, approved Aug- 
ust 13, 1946” and “Public Law 725” re- 
spectively. | 


Separability Clause 

Section 12 of Ch. 215, Laws 1955 read 
“Severability. If any provisions of this 
act or the application thereof to any per- 
son or circumstance shall be held invalid, 
such invalidity shall not affect the pro- 
visions or applications of this act which 
can be given effect without the invalid 
provision or application, and to this end 
the provisions of the act are declared to 
be severable.” 


Effective Date 
Section 13 of Ch. 215, Laws 1955 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 5, 1955. 


CHAPTER 32—STATE BOARD OF HEALTH—MATERNAL AND CHILD 
HEALTH SERVICES—EDUCATIVE PROGRAM—SCHOOL NURSES 
—SUPERVISION BY BOARD—AUTHORITY OF COUNTIES 
AND SCHOOL BOARDS—SERVICES FOR CRIPPLED 


CHILDREN—EDUCATION 


FOR CHILDREN 


AND ADULTS’ IN USE) AND" ABUSE 
OF NARCOTICS 
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69-3202. 

69-3203. Services for crippled children. 
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69-3205. 


Appointment of personnel to execute function and activities, under 


Chapter 32, Title 69, Revised Codes, 1947. 
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69-3201. Maternal and child health protection—health education pro- 
gram. The state board of health is hereby authorized and directed to con- 
tinue to develop and administer a program for the better protection of 
the health of mothers and children in the state, pursuant to the purposes 
of the program inaugurated by the state of Montana by chapter 121, Laws 
of 1917. The board shall make and enforce sanitary and hygienic regu- 
lations designed to promote the health and well-being of mothers and 
children; it shall carry on continuously a campaign of health education in 
their interest; and it shall take all reasonable and proper measures for the 
effective protection of the health of mothers and children; however, noth- 
ing in this act shall be construed or operate so as to interfere in any way 
with the exercise of the child’s or parent’s religious belief, as to the ex- 
amination for or in the treatment of diseases; provided, that quarantine 
regulations relating to contagious or infectious diseases are not infringed 


upon. 


History: En. 69-3201 by Sec. 24, Ch. 
264, L. 1955. 


Compiler’s Notes 


Section 24 of Ch. 264, Laws 1955 con- 
tained a preliminary clause which read 
“Section 24. That there is hereby added 
an additional Chapter to and under Title 
69, “Public Health and Safety,” Revised 
Codes of Montana, 1947, to be numbered 
Chapter 32, under said Title 69, said 
Chapter 32 to be entitled, “State Board of 
Health—Maternal and Child Health Serv- 
ices—Educative Program—School Nurses 
—Supervision by Board—Authority of 
Counties and School Boards——Services for 
Crippled Children—Education for Chil- 
dren and Adults in Use and Abuse of 
Narcotics” and to contain five (5) sec- 
tions numbered, successively, as sections 
69-3201, 69-3202, 69-3203, 69-3204, and 69- 
3205, Revised Codes of Montana, 1947, as 
follows:” 

Chapter 121, Laws of 1917, referred to 
in this section, was repealed by Sec. 28, 
Ch. 264, Laws 1955. 


Title of Act 


An act to simplify the organization of 
the state board of health of the state of 
Montana, and to coordinate the functions, 
powers and duties of the board; to make 
the board, as a board, the central and 
responsible agency in the field of public 
health in the state of Montana, with re- 
spect to the multiple functions assigned 
to it, the powers delegated to it, and the 
duties prescribed for it, by the legislative 
assembly; to lodge and concentrate in the 
state board of health, as a board, func- 
tions, powers and duties that have been 
heretofore assigned, or conceived to be 
assigned, to officers, appointees, or em- 
ployees of the board, whether referred to 
as “director” of a “division” or otherwise 
referred to, titled or designated in exist- 
ing legislation; to provide that all persons 


employed by the board, or authorized by, 
for or on behalf of the board to exercise 
any power or function, or to discharge 
any duty, shall at all times act in sub- 
ordination to the board and in compliance 
with its rules and regulations and its 
orders and directives; and to authorize 
the board to assign duties and to organize 
and coordinate its internal administration 
without regard to titles of appointees, or 
the names or titles of functional divisions 
or units of administration; withholding 
from the board, however, authority to 
create, establish or set up additional or 
new functions not delegated to it by the 
legislative assembly; to provide for the 
organization and administration of the 
state board of health laboratory, and its 
services; and, in order to accomplish 
such purposes and such revisions, to 
amend the following sections of the Re- 
vised Codes of Montana, 1947: section 
69-105 (2448) relating to functions, powers 
and duties of the board and to its internal 
organization and administration, and to 
control by the board of its appointees 
and employees; section 69-201 relating to 
functions, powers and duties of the board 
in the field of industrial hygiene; section 
69-301 relating to functions, powers and 
duties of the board in the field of tuber- 
culosis control; sections 69-401, 69-403, 
and 69-404, relating to functions, powers 
and duties of the board in the field of 
dental health; sections 69-502, 69-506, and 
69-519, relating to functions, powers and 
duties of the board in the field of vital 
statistics, and to the accounting for fees 
received; section 69-901 (2540) relating 
to functions, powers and duties of the 
board in the field of epidemic, communi- 
cable and other diseases and to the person 
appointed by the board and described as 
state epidemiologist or otherwise, under 
the board; section 69-1101 (2562) relating 
to the functions, powers and duties of the 
board in the field of venereal disease; sec- 
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tion 69-1102, relating to the acceptance 
and disbursement of federal moneys for 
the suppression of venereal disease; sec- 
tions 69-2802, 69-2803, 69-2804, 69-2805, 
69-2807, 69-2808, 69-2810, 69-2813, relating 
to the functions, powers and duties of the 
board in connection with cold storage of 
food for human use, refrigerated lockers, 
issuance and cancellation of licenses; 
license fees; prosecutions for violations, 
and rules and regulations in the exercise 
of such functions, powers and duties in 
such field; section 69-3003, relating to the 
functions, powers and duties of the board 
in the field of hospital survey and con- 
struction; sections 71-706, 71-707, and 
71-710, relating to definitions, organiza- 
tion and administration of activities of 
the state department of public welfare 
pertaining to child welfare services; and 
to enact under Title 69, Revised Codes of 
Montana, 1947, entitled “Public Health 
and Safety,” a chapter to be numbered 
Chapter 32, to be entitled, “State Board 
of Health—Maternal and Child Health— 
Services for Crippled Children; Education 
for Children and Adults with Respect to 


69-3202 


Use and Abuse of Narcotics’; and to 
state and define in sections numbered 
69-3201 through 69-3205, inclusive under 
said chapter 32, the functions, powers and 
duties of the board in the fields of (a) 
maternal and child health, and (b) serv- 
ices for crippled children, in lieu of the 
sections on each of said subjects repealed 
or amended hereby, and to provide 
against duplication of services by said 
board and the state department of public 
welfare, and for cooperation with the 
state superintendent of public instruc- 
tion, and (c) in the field of narcotic edu- 
cation, in lieu of sections 54-206, 54-207, 
54-208, and 54-209, repealed hereby; and 
to repeal sections 10-401 (2503), 10-402 
(2504), 10-403 (2505), 10-404 (2506), 10- 
405 (2507), 10-406 (2508), 10-407 (2509), 
and 10-408 (2510) Revised Codes of Mon- 
tana, 1947, and to repeal sections 69-106 
(2449), 69-108 (2451), 69-302, and 69-903 
(2542), Revised Codes of Montana, 1947, 
and to repeal sections 71-701, 71-702, 71- 
703, 71-704, and 71-705, Revised Codes of 
Montana, 1947; providing for the effective 
date. 


69-3202. School nurses—county nurses—supervision—rules and regula- 


tions. (a) School boards may employ, in their discretion, regularly quali- 
fied nurses, duly registered in the state of Montana, to act as school nurses. 
In sparsely settled communities two (2) or more school boards may 
unite and employ a school nurse, the salary of such nurse being paid pro 
rata according to the assessed valuation in the school districts. 


(b) County commissioners are hereby authorized at such time as they 
deem necessary, to employ regularly qualified nurses, to be known as 
county nurses, for duties pertaining to maternal and child health. 


(c) The state board of health is hereby constituted the agency of the 
state of Montana to supervise and regulate school, county and public 
health nurses in the performance of their duties under all such employ- . 
ments; and the board shall make, publish, and from time to time, revise 
and amend, as necessary, and, at all times, enforce suitable rules and regu- 
lations governing the qualifications and professional activities, duties, 
services and administrations of school, county and public health nurses, 
as such, and all such regulations when properly adopted, properly iden- 
tified and reasonably adequate to protect public health, shall have the force 
of law. In formulating such rules and regulations, and in its supervisory 
functions, the board shall consult with the state superintendent of public 
instruction, with respect to health measures in the schools and the board 
shall cooperate generally with school boards, and with city, county and 
local boards of health, in all such matters, and it shall instruct and en- 
courage all such nurses on all matters of school or public health. 


(d) The board shall cause to be prepared and distributed to the school, 
county and public health nurses all necessary report forms and blanks, 
and it shall be the duty of all such nurses to execute such forms and 
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blanks promptly, informatively and accurately, in compliance with the 
board’s requirements. 


History: En. 69-3202 by Sec. 24, Ch. 
264, L. 1955. 


69-3203. Services for crippled children. The state board of health is 
hereby authorized and directed to develop and administer a program for 
services to crippled children, which shall have for its purpose, as far as 
practicable under the conditions existing in the state of Montana, to supply, 
extend and improve the services designated by this act for crippled 
children in the state of Montana. These services shall consist of locating 
such children and providing diagnosis, medical, surgical and corrective 
treatment, after-care and related services for children who are crippled, or 
who are suffering from conditions which lead to crippling; and the board 
may, in its discretion, within the limits of its funds, provide services for 
children who are afflicted with or suffering from rheumatic fever, or heart 
diseases, and who are totally incapacitated for education or for remunera- 
tive occupation. Special attention shall be given to this program in rural 
areas and in areas suffering from severe economic distress. The board 
shall do all things that are necessary to carry out this program, insofar as 
means are available and conditions in this state justify, and shall proceed 
in conformity with the social security act of the United States, rules and 
regulations promulgated by the U. S. children’s bureau, and the statutes 
of the state of Montana. 


History: En. 69-3203 by Sec. 24, Ch. 
264, L. 1955. 


69-3204. Narcotic education. (a) The state board of health is hereby 
authorized and directed to establish and administer as part of its public 
health education activities, a program of narcotic education, whereby it 
shall carry to the general public and to and in all educational institutions 
in Montana, from the elementary school through the institutions of higher 
learning, the scientific facts concerning narcotic drugs, their use and abuse. 


(b) The state board of health is authorized and hereby empowered to 
appoint and employ a health educational consultant with special training 
in narcotic education to carry out the provisions of this act, who shall 
be under the merit system and whose educational qualifications shall meet 
merit system requirements of other health education consultants. 


History: En. 69-3204 by Sec. 24, Ch. 
264, L. 1955. 


69-3205. Appointment of personnel to execute function and activities, 
under Chapter 32, Title 69, Revised Codes, 1947. The state board of health 
shall appoint and employ such personnel as are necessary to carry out and 
execute effectively the functions, activities, and the duties and responsibili- 
ties with which the board is charged under this Chapter 32, Title 69, added 
hereby to said title of the Revised Codes of Montana, 1947, in (a) the 
field of maternal and child health, including the supervision of nurses em- 
ployed by the state, cities, counties, and by school boards, (b) in the 
field of services for crippled children, and (c) in the field of narcotic educa- 
tion, including such technically qualified or technically trained, and com- 
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petent personnel as may be required for each of such fields, within the 
limits of appropriations by the legislative assembly, or within the limits of 
grants and allowances from the United States, or of contributions, dona- 
tions, and gifts from philanthropic foundations, corporate or otherwise, or 
from any other donors for any of such purposes. The acceptance of such 
contributions, donations and gifts, and the use of the funds derived there- 
from by the state board of health is hereby authorized. The state board 
of health and the state department of public welfare shall carefully co- 
ordinate their respective services to avoid any conflict or duplication. . 


History: En. 69-3205 by Sec. 24, Ch. 
264, L. 1955. 


CHAPTER 33—GEOPHYSICAL EXPLORATION 


Section 69-3301. Persons required to comply with act. 


69-3302. Deemed doing business within state—resident agent. 

69-3303. Filing of notice of intention to engage in geophysical exploration. 

69-3304. Surety bond required—amount—filing—certificate of filing. 

69-3305. Issuance of geophysical exploration permit—requirements—contents 
—period valid for—costs—carrying of permit. 

69-3306. Duty to file record showing where work performed—time for— 
request to file location of shotpoint and date fired—complaint of 
property owners. 

69-3307. Duty of county attorneys to enforce act. 

69-3308. Failure to comply with act—misdemeanor. 


69-3301. Persons required to comply with act. A person, firm or cor- 
poration operating individually or through agents within the state of 
Montana for the purpose of geophysical exploration, in which exploration 
the seismograph is utilized along with explosives for the determination of 
geophysical data for any purpose whatsoever, and which person, firm or 
corporation either through its own employees or by hiring the services of 
others operates “seismograph crews,” as the term is generally known, 
shall comply with the following provisions of this act; provided, however, 
that compliance with the provisions of this act by a seismograph crew or 
its employer shall constitute compliance herewith by that person, firm 
or corporation who has engaged the services of such crew or its employer 
as an independent contractor insofar as the geophysical operations of such 
crew are concerned. 


History: En. Sec. 1, Ch. 235, L. 1955. 


Title of Act 


An act defining geophysical explora- 
tion; persons, firms or corporations en- 
gaged in geophysical exploration deemed 
engaged in doing business in Montana; 
necessity for filing notice of intention to 
engage in geophysical exploration with 
county clerk and recorder; necessity for 
filing bond with secretary of state; issu- 
ance of geophysical exploration permit by 


county clerk and recorder and contents 
of said permit; cost of: said permit and 
disposition of revenues therefrom; neces- 
sity of having said permit in possession 
during periods of exploration; furnishing 
of information on geophysical exploration 
performed; duty of county attorneys to 
prosecute violations hereof; violation 
deemed misdemeanor, and repealing all 
acts and parts of acts in conflict here- 
with. 


69-3302. Deemed doing business within state—resident agent. A per- 


son, firm or corporation shall be deemed to be doing business within the 
state of Montana when engaged in such geophysical exploration, within 
the boundaries of this state, and shall, if not already qualified to do 
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business within this state with a designation of an agent within the state 
for service of process, prior to such time, file with the secretary ‘of state 
of the state of Montana an authorization, which authorization shall desig- 
nate a resident agent for the service of process in any action which may 
be pending in a court in this state, which cause of action may have arisen 
out of such geophysical exploration. 

History: En. Sec. 2, Ch. 235, L. 1955. 


69-3303. Filing of notice of intention to engage in geophysical explora- 
tion. It shall be necessary for any person, firm or corporation desiring to 
engage in such geophysical exploration within the state of Montana, prior 
to actually so engaging in such exploration, to file a notice of intention 
to engage in such geophysical exploration with the county clerk and re- 
corder in each county in which exploration is to be carried on, or engaged 
in. The said notice of intention to engage in such geophysical exploration 
shall be filed prior to the actual commencement of such geophysical ex- 
ploration. 

History: En. Sec. 3, Ch. 235, L. 1955. 


69-3304. Surety bond required—amount—filing—certificate of filing. 
A person, firm or corporation desiring to engage in such geophysical ex- 
ploration, shall also file with the secretary of state a good and sufficient 
surety bond in the amount of ten thousand dollars ($10,000.00) for a single 
such geophysical crew or a blanket surety bond in the amount of twenty- 
five thousand dollars ($25,000.00) for all such geophysical crews operating 
within the state for such person, firm or corporation, which bond shall 
indemnify the owners of property within this state against such physical 
damages to such property as may arise as the result of such geophysical 
exploration, and the said bond shall remain on file with the secretary of 
state so long as the exploration is carried on or engaged in, plus an ad- 
ditional two (2) years thereafter; provided, however, that the aggregate 
liability of the surety shall, in no event, exceed the amount of said bond. 
Upon the filing of such bond, said secretary of state shall issue to the per- 
son, or corporation a certificate showing that such bond has been filed 
and showing the name of the designated resident agent within the state 
for service of process for such person, firm or corporation. 

History: En. Sec. 4, Ch. 235, L. 1955. 


69-3305. Issuance of geophysical exploration permit—requirements— 
contents—period valid for—costs—carrying of permit. The county clerk 
and recorder of each county in the state of Montana, upon compliance 
with the provisions herein contained, namely the filing of a notice of in- 
tention to engage in such geophysical exploration, in addition to a certifi- 
cate or photostatic copy thereof from the secretary of the state of Mon- 
tana certifying the name and address of the resident agent for service of 
process for said person, firm or corporation desiring to engage in such 
geophysical exploration, and certifying that the required surety bond 
has been filed with the said secretary of state, shall issue to such person, 
firm or corporation a “geophysical exploration permit,’ which permit will 
show the names of the person, firm or corporation; his or its principal 
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place of business; if a firm or corporation, the names and addresses 
of its officers; the name and address of the resident agent for service 
of process for said person, firm or corporation; that a notice of in- 
tention to engage in such geophysical exploration has been duly filed; 
that a good and sufficient surety bond has been filed by the said person, 
firm or corporation, naming the surety company and giving its address; 
such permit to be signed by the county clerk and recorder and/or his 
deputy, and bearing the official county seal. Such permit shall be valid 
and effective for all such geophysical crews of the permittee during the 
calendar year in which it is issued. The cost of the said permit shall be 
five dollars ($5.00) per calendar year or any portion thereof for which 
issued, and the revenues realized therefrom shall go to the county so 
issuing. Such funds as are realized shall be applied toward payment of 
the cost of printing said permits, which shall be printed at the county 
seat, and such excesses shall, from year to year, go into the county’s gen- 
eral fund; provided, however, that if printed forms are not available at 
the time any person, firm or corporation desires such permit and qualifies 
for its issuance, typewritten or other form of reproduction of such permit 
may be used and the fee of five dollars ($5.00) shall nevertheless be paid 
for its issuance and such fee shall be disposed of in the same manner. The 
said permit or photostatic copy thereof shall be carried by the person, or 
the agent of the firm or corporation, at all times during the period of such 
geophysical exploration and shall be exhibited upon demand by any 
county or state official. 


History: En. Sec. 5, Ch. 235, L. 1955. 


69-3306. Duty to file record showing where work performed—time for 
—request to file location of shotpoint and date fired—complaint of property 
owners. Within three (3) months from the day any firing of shotpoints 
in such geophysical exploration is done by any person, firm or corporation 
within this state, such person, firm or corporation shall file with the county 
clerk and recorder of the county in which such work was done a record 
showing each township and range within said county in which such work 
was performed and the approximate date at which such work was per- 
formed. Such person, firm or corporation shall file with said county clerk 
and recorder a record showing the location of each such shotpoint and 
date fired within a maximum area of any square, four-section area of 
land, upon written request therefor by said county clerk and recorder, 
which request must be based upon the complaint of a property owner 
that physical damages to such property have arisen by reason of the use 
of the seismograph and explosives in such geophysical operations at some 
location within said maximum four-mile square area, and such written 
notice shall designate the name and address of the complaining person and 
shall describe the approximate date of the alleged damages and the nature 
of the alleged damages. The required record of operations in response 
to such written demand therefor by the county clerk and recorder shall 
be supplied within ten (10) days from the date on which such written 
demand is received. 

History: En. Sec. 6, Ch. 235, L. 1955. 
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69-3307. Duty of county attorneys to enforce act. It shall be the duty 
of the several county attorneys to see that the provisions herein contained 
are complied with and that this law is enforced. 
History: En. Sec. 7, Ch. 235, L. 1955. 


69-3308. Failure to comply with act—misdemeanor. A failure to com- 
ply with the terms of this act shall be deemed a misdemeanor and shall 
be punishable as is elsewhere provided in this code, either by fine or im- 
prisonment, or both. 

History: En. Sec. 8, Ch. 235, L. 1955. Repealing Clause 


Section 9 of Ch. 235, Laws 1955 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


CHAPTER 34—SANITARIANS 


Section 69-3401. Definitions. 


69-3402. Sanitarians registration council. 

69-3403. Application for registration by examination. 

69-3404. Fees. 

69-3405. Revocation or suspension. 

69-3406. Penalty. 

69-3407. Reciprocity. 

69-3408. Appeal procedure. 

69-3409. Service of process. — 

69-3401. Definitions. ‘“‘Board’”’ means the Montana state board of 

health. ‘“‘Council’” means the sanitarians registration council, hereby 
created. ‘Sanitarian’? is a person who is trained in physical, biological 


and sanitary sciences to carry out inspectional and educational duties in 
the field of environmental sanitation. “Registered sanitarian” is a sani- 
tarian registered in accordance with the provisions of this act. “Certi- 
ficate of registration” is a document showing the name of a registered sani- 
tarian, the date of issue, serial number, and bearing the signatures of the 
designated members of the council hereby authorized to grant such cer- 
tificate and under the seal of said council. ‘Montana association of sani- 
tarians” means an organization of Montana sanitarians. affiliated with the 
national association of sanitarians. ‘‘Montana joint merit council” is an 
authorized group for screening applicants for state employment. 


History: En. Sec. 1, Ch. 174, L. 1959. 


Title of Act 


An act relating to the creation of a 
sanitarians registration council, appointed 
by the Montana state board of health; 
providing definitions of terms; manner of 
registration of sanitarians by examination 
and without examination under certain 
circumstances; establishing fees; provid- 
ing the manner and grounds. for revoca- 
tion of certificates by the board of 
registered sanitarians; providing penalties 
for practicing as a registered sanitarian 
without a certificate; prescribing mini- 


69-3402. 


mum and maximum penalties for viola- 
tions of this act and conferring juris- 
diction over all prosecutions hereunder 
upon the district court; empowering the 
sanitarians registration council to issue 
certificates of registration to sanitarians 
registered by another state; providing 
the manner of review of decisions of the 
council and manner of service of legal 
papers upon the council; directing that 
unconstitutionality of a part of this act 
shall not affect or impair the remainder; 
and repealing all acts or parts of acts in 
conflict herewith. 


Sanitarians registration council. A council to be known as 


the sanitarians registration council is hereby established to consist of three 
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(3) sanitarians appointed by the board. The initial council shall be 
selected by the board from a list of not less than four (4) qualified and 
practicing sanitarians whose names shall be submitted to the board by the 
Montana association of sanitarians at least thirty (30) days prior to the 
next appointment date. On July 1, 1959, or as soon thereafter as is prac- 
ticable, the members of the first council shall be appointed. One (1) 
member shall be a sanitarian employed by the board and shall act as secre- 
tary-treasurer. The term of the secretary-treasurer shall be for one (1) 
year and shall be appointed yearly, thereafter, by the board. One (1) 
member shall serve two (2) years, one (1) member shall serve three (3) 
years, and members thereafter shall serve for a period of three (3) years 
or until qualified successors are appointed. The members of the council 
shall serve without compensation but shall be reimbursed for their actual 
and necessary traveling and other expenses while engaged in the business 
of the council. The council shall, at its first meeting after July 1, 1959, 
elect from its members a chairman to serve until the first November meet- 
ing, and adopt a common seal for the authentication of its orders and 
records. The members of the council shall meet during the month of 
November of each year, the first meeting to be in November, 1959, and at 
such other times and places as the council may determine. The chairman 
and secretary-treasurer shall have power to administer oaths in examina- 
tion of applications for certificates, and to witnesses called before the 
board for the transaction of business under the provisions of this act. 
The council shall keep a record of all its proceedings and a register dis- 
closing the names, ages, and addresses of all applicants for a certificate, 
and whether each application was granted or denied. Such register shall 
constitute prima facie evidence of all matters therein entered. The council 
shall accept applications for registration, grant or deny the same, order 
and conduct hearings upon applications when it determines in its discre- 
tion such hearings are necessary, issue certificates to persons granted 
registration, order and conduct hearings to revoke or suspend registration, 
adopt such rules and regulations not inconsistent with this act as it deter- 
mines are necessary and proper for its function and administration, and 
not inconsistent with the board. 


History: En. Sec. 2, Ch. 174, L. 1959. 


69-3403. Application for registration by examination. Any person, 
upon the payment of the fees prescribed herein, may apply to the council 
for registration on forms provided for that purpose. Each applicant shall 
submit evidence and prove to the satisfaction of the council that he meets 
one of the following qualifications for registration hereunder. (a) That 
he or she has qualified, as required by the board and the joint.merit coun- 
cil, and successfully passed the examination for sanitarian 1 or higher. 
(b) That he or she was a resident of the state of Montana for one (1) 
year immediately preceding the passage and approval of this act and that 
he or she was engaged as a professional sanitarian in the state of Mon- 
tana for one (1) year immediately preceding July 1, 1959, providing that 
registration shall not be granted under this subsection unless the applica- 
tion therefor is filed with the council within one (1) year after the passage 
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and approval of this act. (c) The council shall issue a certificate of 
registration to all applicants who meet the above qualifications. (d) An 
applicant for examination may, in the discretion of the council, be given 
a temporary certificate to practice as a registered sanitarian prior to taking 
the examination. The term of such certificate shall not exceed one (1) 
year. 

History: En, Sec. 3, Ch. 174, L. 1959. 


69-3404. Fees. Applicants for registration shall pay a fee of twenty 
dollars ($20) at the time of making application. A sanitarian registered 
under the provisions of this act may renew his certificate by paying an 
annual fee as set by the board, but not to exceed ten dollars ($10). All 
fees collected shall be paid to the board of health and held in a special fund 
and shall be used to defray the cost of administration of this act in ac- 
cordance with a budget developed by the council and the board. All 
fees shall be due and payable on or before the first day of July for the 
current year for which the renewal certificate shall be issued. All certi- 
ficates shall expire on the renewal date unless renewed prior to such date. 
Registrations which have lapsed for failure to pay renewal fees may be 
reinstated under regulations adopted by the council, 

History: En. Sec. 4, Ch. 174, L. 1959. 


69-3405. Revocation or suspension. The council shall have the power 
to revoke or suspend the certificate of registration of any registrant for 
unprofessional conduct or the practice of any fraud or deceit in obtaining 
registration, or any gross negligence, incompetency or misconduct in the 
practice of professional sanitation, or upon the conviction of any crime 
involving moral turpitude, provided, however, that no revocation of cer- 
tificate shall become effective until after a hearing, duly noticed, is held 
and the registrant given the opportunity fo appear in person or by counsel 
and to answer the charges which have been filed against him with the 
council and to produce evidence and witnesses on his behalf and to cross- 
examine witnesses. 

History: En. Sec. 5, Ch. 174, L. 1959. 


69-3406. Penalty. After January 1, 1960, no person shall offer his 
services as a Sanitarian or use, assume, or advertise in any way, any title, 
or description tending to convey the impression that he is a sanitarian 
unless he is a holder of a current certificate of registration as provided in 
this act. A holder of a current certificate is entitled to append to his name 
the letters “R. S.’’ Any person violating the provisions of this section 
shall be guilty of a misdemeanor, and upon conviction thereof, shall be 
punished by a fine of not less than twenty-five dollars ($25) nor more than 
two hundred dollars ($200), or imprisonment in the county jail for not 
less than ten (10) days nor more than ninety (90) days, or both. The dis- 
trict court shall have juurisdiction of all prosecutions brought under this 
act. 

History: En. Sec. 6, Ch. 174, L. 1959. 


69-3407. Reciprocity. The council shall issue a certificate of registra- 
tion without examination to any person who makes application on forms 
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prescribed and furnished by the council, pays the registration fee of twenty 
dollars ($20) and submits satisfactory proof that: (1) he is of good moral 
character. (2) he is registered as a sanitarian in a state in which the 
qualifications for registration are not lower than the qualifications for 
registration in this state at the time he applies for registration. 

History: En. Sec. 7, Ch. 174, L. 1959. 


69-3408. Appeal procedure. Any party aggrieved by any decision or 
act of the council mak seek a review thereof in the district court of the first 
judicial district of the state of Montana in the manner set forth in sec- 
tions 93-9001 to 93-9011, inclusive, Revised Codes of Montana of 1947, 
and said court shall affirm, reverse, or modify the findings of said board in 
accordance with law. 

History: En. Sec. 8, Ch. 174, L. 1959. 


69-3409. Service of process. When any petition or complaint is filed 
in any court naming the Montana sanitarians registration council as a 
party, process may be served upon the said council by delivering to and 
leaving with the secretary-treasurer of said council a true copy of the 
summons, writ, or order, as the case may be, and a true copy of the com- 
plaint, petition, or application upon which such summons, writ, or order 
was based. 


History: En. Sec. 9, Ch, 174, L. 1959. tive, it shall not affect the remaining por- 
tions of this act.” 

Separability Clause 

Section 10 of Ch. 174, Laws 1959 read Repealing Clause 
“Severability. If any section, subdivision, Section 11 of Ch. 174, Laws 1959 re- 
sentence or word of this act shall be de- pealed all acts and parts of acts in con- 
termined by a court of competent juris- flict therewith. 
diction to be unconstitutional or inopera- 
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Section 69-3501. Declaration of policy. 
69-3502. Definitions. 
69-3503. Operation of unnumbered motorboats or vessels prohibited. 
69-3504. Identification number. 
69-3505. Equipment. ot 
69-3506. Exemption from numbering provisions of this act. 
69-3507. Boat liveries. 
69-3508. Prohibited operation. 
69-3509. Right of way. 
69-3510. Restricted areas. 
69-3511. Overloading and overpowering. 
69-3512. Collisions, accidents and casualties. 
69-3513. Transmittal of information, 
69-3514. Water-skis and surfboards. 
69-3515. Owner’s civil liability. 
69-3516. Filing of regulations. 
69-3517. Enforcement of act. 
69-3518. Penalty. 


69-3501. Declaration of policy. It is the policy of this state to pro- 
mote safety for persons and property in and connected with the use, 
operation and equipment of vessels and to promote uniformity of laws 
relating thereto. 

History: En. Sec. 1, Ch. 285, L. 1959. 
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Title of Act 


An act prescribing rules and regulations 
for numbering and registering motorboats 
and vessels in the state of Montana; de- 
fining terms and designating the fish and 
game commission of the state of Montana 
as the state agency responsible for the 
administration of said act in the state of 
Montana; providing minimum equipment 
requirements for motorboats and vessels; 


PUBLIC HEALTH AND SAFETY 


and operation of motorboats and vessels 
in the state of Montana; establishing 
safety regulations for the use of water- 
skis, surfboards and similar devices; pro- 
viding penalties for violation of said act; 
repealing sections 94-35-266, 94-35-267, 
and 94-35-268 of the Revised Codes of 
Montana, 1947, and all acts and parts of 
acts in conflict with this act; providing a 
savings clause and effective date. 


establishing safety regulations for the use 


69-3502. Definitions. As used in this act, unless the context clearly 
requires a different meaning: 


(1) “Vessel”: for purposes of registration “vessel” shall mean those 
watercraft described under section 3 of public law 85-911, H. R. 11078 un- 
less otherwise defined by the fish and game commission of the state of 
Montana as pertains to the safety regulations of this act “‘vessel” means 
every description of watercraft other than a seaplane on the water capable 
of being used as a means of transportation on water. 


(2) “Motorboat” means any vessel propelled by machinery, whether 
or not such machinery is the principal source of propulsion, but shall not 
include a vessel which has a valid marine document issued by the bureau 
of customs of the United States government or any federal agency suc- 
cessor thereto. | 

(3) ‘Owner’ means a person, other than a lien holder, having the 
property in or title to a motorboat or vessel. The term includes a person 
entitled to the use or possession of a motorboat or vessel subject to an 
interest in another person, reserved or created by agreement and securing 
payment or performance of an obligation, but the term excludes a lessee 
under a lease not intended as security. 

(4) “Waters of this state” means any waters within the territorial 
limits of this state. 

(5) “Person” means an individual, partnership, firm, corporation, asso- 
ciation or other entity. 

(6) “Operate” means to navigate or otherwise use a motorboat or a 
vessel. 

(7) The word “board” shall mean the fish and game commission of 
the state of Montana. 

History: En. Sec. 2, Ch. 285, L. 1959. 


6 


69-3503. Operation of unnumbered motorboats or vessels prohibited. 
Every motorboat or vessel on the waters of this state propelled by ma- 
chinery of more than ten horsepower shall be numbered. No person shall 
operate or give permission for the operation of any motorboat or vessel 
on such waters unless the motorboat or vessel is numbered in accordance 
with this act, or in accordance with applicable federal law, or in accord- 
ance with a federally approved numbering system of another state, unless 
(1) the certificate of number awarded to such motorboat or vessel is in full 
force and effect, and (2) the identifying number set forth in the certificate 
of number is displayed on such motorboat or vessel. 

History: En. Sec. 3, Ch. 285, L. 1959. 


198 


MOTORBOAT AND VESSEL REGULATION 69-3504 


69-3504. Identification number. (a). The owner of each motorboat 
or vessel requiring numbering by this state shall file an application for 
number with the board or its designated representative, on forms approved 
by the board. The application shall be signed by the owner of the motor- 
boat or vessel, and shall be accompanied by a fee of three ($3.00) dollars. 
Upon receipt of the application in approved form, the board shall enter 
the same upon the records of its office and issue to the applicant a cer- 
tificate of number stating the number awarded to the motorboat or vessel 
and the name and address of the owner. The owner shall paint on or 
attach to each side of the bow of the motorboat or vessel, the identifica- 
tion number in such manner as may be prescribed by rules and regula- 
tions of the board, in order that it may be clearly visible. The number 
shall be maintained in legible condition. The certificate of number shall 
be pocket size and shall be available at all times for inspection on the 
motorboat or vessel for which issued, whenever such motorboat or vessel 
is in operation. 

(b) The numbering requirements of this act shall apply to motor- 
boats or vessels operated by manufacturers or dealers except that the 
description of the motorboat or vessel shall be omitted from the certificate 
of number and such number shall be permitted to be transferred from one 
vessel to another. In lieu of the descriptive material on said certificate of 
number the word “manufacturer” or “dealer” as appropriate, will appear 
on said certificate. The manufacturer or dealer may have the number 
awarded printed upon or attached to a removable sign or signs to be 
temporarily but firmly mounted upon or attached to a vessel to be demon- 
strated or tested so long as the number is exhibited so as to in all other 
respects meet the requirements of act relating to display of numbers. 

(c) The owner of any motorboat or vessel already covered by a 
number in full force and effect, which has been awarded to it pursuant to 
then operative federal law or a federally approved numbering system of 
another state, shall record the number prior to operating the motorboat 
or vessel on the waters of this state in excess of the ninety day reciprocity 
period provided for in section 6 (1) [69-3506(1)] of this act. Such recorda- 
tion shall be in the manner and pursuant to the procedure required for 
the award of number under subsection (a) of this section, except that no 
additional or substitute number shall be issued. 

(d) Should the ownership of a motorboat or vessel change, a new 
application form with fee shall be filed with the board and a new cer- 
tificate of number shall be awarded in the same manner as provided for in 
an original award of number, provided further that the number assigned 
may be determined by the board. 

(e) In the event that an agency of the United States government 
shall have in force an over-all system of identification numbering for motor- 
boats or vessels within the United States, the numbering system employed 
pursuant to this act by the board shall be in conformity therewith. 

(f{) The board may award any certificate of number directly or may 
authorize any person to act as agent for the awarding thereof. In the 
event that a person accepts such authorization, he may be assigned a 
block of numbers and certificates therefor which upon award, in conformity 


139 


69-3505 PUBLIC HEALTH AND SAFETY 


with this act and with any rules and regulations of the board shall be valid 
as if awarded directly by the board. 

(g) All records of the board made or kept pursuant to this act shall 
be public records; provided that the board shall submit to the registrar of 
motor vehicles of this state, correct copies of all certficates of registration 
issued pursuant to this act; and provided further that said registrar shall 
make said records immediately available to all law enforcement offices of 
this state. : 

(h) Every certificate of number awarded pursuant to this act shall 
continue in full force and effect for a period not to exceed three years, 
unless sooner terminated or discontinued in accordance with the provisions 
of this act. Certificates of number may be renewed by the owner in the 
same manner provided for in the initial securing of the same. The board 
shall notify each owner of a registered vessel of expiration of registration 
a reasonable time prior to expiration of registration. 


(i) The board shall fix a day and month of the year on which cer- 
tificates of number due to expire during the calendar year shall lapse and 
no longer be of any force and effect unless renewed pursuant to this act. 


(j) In event of transfer of ownership, the purchaser shall furnish the 
board notice of the acquisition of all or any part of his interest other than 
the creation of a security interest in a motorboat or vessel numbered in 
this state pursuant to subsections (a) and (b) of this section, or of the 
destruction or abandonment of such motorboat or vessel, within reasonable 
time thereof. Such transfer, destruction or abandonment shall terminate 
the certificate of number for such motorboat or vessel except that in the 
case of a transfer of a part interest which does not affect the owner’s right 
to operate such motorboat or vessel, such transfer shall not terminate the 
certificate of number. 


(k) Any holder of a certificate of number shall notify the board 
within reasonable time if his address no longer conforms to the address 
appearing on the certificate and shall, as a part of such notification, fur- 
nish the board with his new address. The board may provide in its rules 
and regulations for the surrender of the certificate bearing the former 
address and its replacement with a certificate bearing the new address 
or the alteration of an outstanding certificate to show the new address of 
the holder. 


(1) No number other than the number awarded to a motorboat or 
vessel or granted reciprocity pursuant to this act, shall be painted, at- 
tached or otherwise displayed on either side of the bow of such motorboat 
or vessel. 

History: En. Sec. 4, Ch. 285, L. 1959. 


69-3505. Equipment. Every vessel shall have aboard: 


(1) One life preserver, buoyant vest, ring buoy or buoyant cushion 
of the type approved by the commandant of the United States coast guard 
in good and serviceable condition for each person on board; provided, that 
any person or persons, twelve (12) years of age or younger, occupying a 
vessel while such vessel is in motion, shall have a life preserver of a type 
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approved by the commandant of the United States coast guard securely 
fastened to his or her person. 

(2) When in operation during hours of darkness, a light sufficient to 
make the motorboat’s or vessel’s presence and location known to any and 
all other vessels within a reasonable distance. 

(3) If carrying or using any inflammable or toxic fluid in any en- 
closure for any purpose, and if not an entirely open motorboat or vessel, 
an efficient natural or mechanical ventilation system which shall be 
capable of removing resulting gases prior to, and during the time such 
motorboat or vessel is occupied by any person. 

(4) Every motorboat shall be provided with a reasonable number of 
fire extinguishers or other fire fighting device declared suitable by the 
board, capable of promptly and effectually extinguishing burning gasoline, 
which fire extinguishers shall be at all times kept in condition for im- 
mediate and effective use, and shall be so placed as to be readily accessible. 

(5) Every motorboat or vessel shall have the carburetor or carburetors 
of every engine therein (except outboard motors) using gasoline as fuel, 
equipped with an efficient flame arrestor, backfire trap, or other similar 
device. 

(6) The board is hereby authorized to make rules and regulations 
modifying the equipment requirements contained in this section to the ex- 
tent necessary to keep these requirements in conformity with the pro- 
visions of the federal navigation laws or with the navigation rules pro- 
mulgated by the United States coast guard. 

(7) No person shall operate or give permission for the operation of 
a vessel which is not equipped as required by this section or modification 
thereof. 

History: En. Sec. 5, Ch. 285, L. 1959. 


69-3506. Exemption from numbering provisions of this act. A motor- 
boat or vessel shall not be required to be numbered under this act, if it is: 

(1) Already covered by a number in full force and effect which has 
been awarded to it pursuant to federal law or a federally approved num- 
bering system of another state; provided, that such vessel shall not have 
been within this state for a period in excess of ninety (90) consecutive 
days. 

(2) A vessel from a country other than the United States temporarily 
using the waters of this state. 

(3) A vessel whose owner is the United States, a state or subdivision 
thereof. 

(4) A ship’s lifeboat. 

History: En. Sec. 6, Ch. 285, L. 1959. 


69-3507. Boat liveries. (a) The owner of a boat livery shall cause 
to be kept a record of the name and address of the person or persons hiring 
any vessel which is designated or permitted by him to be operated; the 
identification number thereof; and the departure date and time, and the 
expected time of return. The record shall be preserved for at last six (6) 
months. 

(b) Neither the owner of a boat livery, nor his agent or employee 
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shall permit any motorboat or any vessel designed or permitted by him to 
be operated as a motorboat or vessel to depart from his premises unless 
it shall have been provided, either by owner or renter, with the equipment 
required pursuant to section 5 [69-3505] of this act and any rules and 
regulations made pursuant thereto. 

History: En. Sec. 7, Ch. 285, L. 1959. 


69-3508. Prohibited operation. (a) No person shall operate or 
knowingly permit any person to operate, any motorboat or vessel, or 
manipulate any water-skis, surfboard, or similar device in a reckless or 
negligent manner so as to endanger the life, limb, or property of any 
person. 

(b) No person shall operate, or knowingly permit any person to 
operate, any motorboat or vessel, or manipulate any water-skis, surfboard, 
or similar device while intoxicated or under the influence of any narcotic 
drug, barbiturate or marijuana. 

(c) It shall be unlawful for the owner of any motorboat or vessel, 
or any person having such in charge or in control, to authorize or know- 
ingly permit the same to be operated by any person who by reason of 
physical or mental disability is incapable of operating such watercraft 
under the prevailing circumstances. 

(d) No person shall operate, or knowingly permit any person to 
operate, any motorboat or vessel at a rate of speed greater than will per- 
mit such person, in the exercise of reasonable care, to bring the vessel to a 
stop within the assured clear distance ahead; provided, however, that 
nothing in this act is intended to prevent the operator of a vessel actually 
competing in a regatta which is sanctioned by an appropriate governmen- 
tal unit from attempting to attain high speeds on a marked racing course. 

(e) No person shall make reckless approach to or passage by a dock, 
ramp, diving board or float. 

(f) Skiers being pulled by motorboats must have on their person a 
life preserver, buoyant vest or ring buoy. 

History: En. Sec. 8, Ch. 285, L. 1959. 


69-3509. Right of way. (a) When two vessels are approaching each 
other “head on,” or nearly so (so as to involve risk of collision), each vessel 
shall bear to the right and pass the other vessel on its left side. 

(b) When vessels approach each other obliquely or at right angles, 
the vessel approaching on the right side has the right of way. 

(c) One vessel may overtake another on either side but shall grant 
right of way to the overtaken vessel. 7 

(d) When a sailboat and motorboat are operating as to involve a risk 
of collision with each other, the motorboat shall yield the right of way to 
the sailboat in all cases. 

History: En. Sec. 9, Ch. 285, L. 1959. 


69-3510. Restricted areas. (a) No person shall so anchor a vessel or 
other obstacles for fishing or pleasure purposes, on any body of water 
over which the state has jurisdiction, in such a position as to obstruct a 
passageway ordinarily used by other vessels. 
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(b) No person shall operate a pleasure vessel within twenty (20) feet 
of the exterior boundary of a water area which is clearly marked by buoys 
or some other distinguishing device as a bathing or swimming area. 

(c) Swimming areas shall be marked with yellow and red colored 
buoys by the owners of such areas. 

(d) No person shall operate or knowingly permit any person to 
operate a vessel within twenty (20) feet of a person engaged in fishing 
without permission, or unless unavoidable. 

History: En. Sec. 10, Ch. 285, L. 1959. 


69-3511. Overloading and overpowering. (a) No vessel shall be 
loaded with passengers or cargo beyond its safe carrying capacity, taking 
into consideration weather and other normal operating conditions. 

(b) No vessel shall be equipped with any motor or other propulsion 
machinery beyond its safe power capacity, taking into consideration the 
type and construction of such watercraft and other existing operating 
conditions. | 

History: En. Sec. 11, Ch. 285, L. 1959. 


69-3512. Collisions, accidents and casualties. (a) It shall be the duty 
of the operator of a vessel involved in a collision, accident or other 
casualty, so far as he can do so without serious danger to his own vessel, 
crew and passengers (if any), to render to other persons affected by the 
collision, accident or other casualty, such assistance as may be practicable 
and as may be necessary in order to save them from or minimize any 
danger caused by the collision, accident or other casualty, and also to give 
his name, address and identification of his vessel in writing to any person 
injured and to the owner, or person in control of any property damaged in 
the collision, accident or other casualty. 


(b) The board shall prepare and distribute to each sheriff’s office of 
this state, a standardized accident report form; any person involved in a 
collision, accident or other casualty involving a death, personal injury or 
property damage in excess of one hundred dollars ($100.00) shall im- 
mediately report such collision, accident or other casualty to the sheriff's 
office of the county in which the collision, accident or casualty occurred 
and fill out a standardized accident report form. 


(c) It shall be the duty of any sheriff advised of a collision, accident 
or other casualty réported under this act; to (1) conduct an appropriate 
investigation of such collision, accident or other casualty and (2) to pre- 
pare and submit a report of the results of said investigation, together with 
the completed standardized accident report forms to the board. 

History: En. Sec. 12, Ch. 285, L. 1959. 


69-3513. Transmittal of information. In accordance with any request 
duly made by an authorized official or agency of thes United tStates, “any 
information compiled or otherwise available to the board pursuant to 
section 12 (b) and (c) [69-3512 (b) and (c)] shall be transmitted to said _ 
official or agency of the United States. 

History: En. Sec. 13, Ch. 285, L. 1959. 
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69-3514. Water-skis and surfboards. (a) No person shall operate a 
vessel on any waters of this state towing a person or persons on water- 
skis, a surfboard, or similar device, nor shall any person engage in water- 
skiing, surfboarding, or similar activity at any time between the hours 
from one hour after sunset to one hour before sunrise; provided, however, 
that the provisions of this subsection do not apply to a performer engaged 
in a professional exhibition or a person or persons engaged in a regatta or 
race authorized under this act. 

(b) All right of way rules applying to the towing vessel shall apply. 

History: En. Sec. 14, Ch. 285, L. 1959. 


69-3515. Owner’s civil liability. The owner of a vessel shall be liable 
for any injury or damage occasioned by the negligent operation of such 
vessel, whether such negligence consists of a violation of the provisions 
of the statutes of this state, or neglecting to observe such ordinary care 
and such operation as the rules of the common law require. The owner 
shall not be liable, however, unless such vessel is being used with his or 
her express or implied consent. It shall be presumed that such vessel is 
being operated with the knowledge and consent of the owner, if at the 
time of the injury or damage, it is under the control of his or her spouse, 
father, mother, brother, sister, son, daughter or other immediate member 
of the owner’s family. Nothing contained herein shall be construed to 
relieve any other person from-any liability which he would otherwise 
have, but nothing contained herein shall be construed to authorize or 
permit any recovery in excess of injury or damage actually incurred. 

History: En. Sec. 15, Ch. 285, L. 1959. 


69-3516. Filing of regulations. A copy of the regulations adopted 
pursuant to this act, and of any amendments thereto, shall be filed in the 
office of the board and in the office of the secretary of state. Rules and 
regulations shall be published by the board in a convenient form and made 
easily available to all vessel operators. 

History: En. Sec. 16, Ch. 285, L. 1959. 


69-3517. Enforcement of act. It shall be the duty of the sheriffs of 
the various counties in state, and game wardens, or any peace officer in 
the state of Montana to enforce the sections of this law. 

History: En. Sec. 17, Ch. 285, L. 1959. 


69-3518. Penalty. Violations of any section of this act shall be a 
misdemeanor and be punishable by fine of not less than ten dollars 
($10.00) or more than five hundred dollars ($500.00) or by imprisonment 
up to thirty (30) days, or by both such fine and imprisonment. 


History: En. Sec. 18, Ch. 285, L. 1959. Repealing Clause 


Separability Clause 

Section 19 of Ch. 285, Laws 1959 read 
“Savings clause. If any competent court 
shall find any section or sections of this 
act to be unconstitutional or otherwise 
invalid, such finding shall not affect the 
validity of all remaining sections of this 
act which can be given effect.” 


Section 20 of Ch. 285, Laws 1959 read 
“Sections 94-35-266, 94-35-267 and 94-35- 
268 of the Revised Codes of Montana, 
1947, and any acts or parts of acts in con- 
flict herewith are hereby repealed.” . 


Effective Date 


Section 21 of Ch. 285, Laws 1959 pro- 
vided the act should be effective froin and 
after the date of its passage and approval. 
Approved March 18, 1959. . 
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TITLE 70—PUBLIC UTILITIES 


Chapter 4. Television, 70-401 to 70-407. 


CHAPTER 1—PUBLIC SERVICE COMMISSION—REGULATION OF 
PUBLIC UTILITIES 


70-103. 


References 
Cited or applied in State ex rel. Olsen 


(3881) “Public utility” defined. 


v. Public Service Commission, 129 M 101, 


283 P 2d 602, 604. 


70-105. (3883) Public utilities to furnish service for reasonable charges. 


References 


Cited or applied in State ex rel. Olsen 
v. Public Service Commission, 131 M 272, 
309 P 2d 1035, 1038. 


70-106. 


Investigation by Commission 

The provision of this section authoriz- 
ing the commission to make an investi- 
gation is permissive only and it is not 
mandatory that the commission make its 
separate investigation. State ex rel. Olsen 
vy. Public Service Commission, 131 M 104, 
308 P 2d 633, 639. (Dissenting opinion 
on this point, 131 M 104, 308 P 2d 633 at 
640.) 


Method of Ascertaining Value of Prop- 
erty 

Commission did not err in fixing the 
value of the plant where they considered 
reproduction cost new less depreciation; 
the original cost less depreciation; and the 
assessed value so far as taxable property 
was concerned. State ex rel. Olsen v. 
Public Service Commission, 131 M 104, 
308 P 2d 633, 637. 


70-118. 


References 


Cited or applied in State ex rel. Olsen 
v. Public Service Commission, 131 M 104, 
308 P 2d 633, 640. 


70-119. 


References 

Cited or applied in State ex rel. Olsen 
v. Public Service Commission, 131 M 
104, 308 P 2d 633, 639. 


70-128. 


Demurrer 

That part of this section which requires 
the commission and other parties defend- 
ant to file their answer to the complaint 
within thirty days does not preclude the 


Collateral References 


Right to cut off water supply because of 
failure to pay sewer service charge. 26 
ALR 2d 1359, 


(3884) Power of commission to ascertain property values. 


The statute is silent as to what meth- 
ods the commission must use in ascer- 
taining the value of the property and the 
commission has a wide latitude in choos- 
ing a method of arriving at the value of 
the plant used and useful in serving the 
public. State ex rel. Olsen v. Public Serv- 
ve Commission, 131 M 104, 308 P 2d 633, 


Value of Property 


While the statute does not establish a 
formula for arriving at fair value, it does 
require such value to be found and used 
as a base in fixing rates. The reasonable- 
ness and justness of the rates must be 
related to this finding of fair value. State 
ex rel. Olsen v. Public Service Commis- 
sion, 131 M 272, 309°P 2d41035. 


(3896) Employment of engineer and other help—salary, etc. 


(3879) Complaints against public utility—hearing. 


(3906) Action to set aside rates or charges fixed by commission. 


filing of a demurrer. There is no reason 
why the commission may not properly 
demur upon grounds which raise only 
questions of law that are preliminary to 
a consideration of the case on the merits. 
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70-801 


As to the contention that this results in 
the delay of the trial, it is sufficient to say 
that it is proper for the court to extend 
the time for answering for a reasonable 
time after disposition of the demurrer. 
State ex rel. Olsen v. Public Service Com- 
mission, 129 M 106, 283 P 2d 594, 596. 


PUBLIC UTILITIES 


Review on Appeal 


On review, if the commission’s order 
and findings therein are supported by evi- 
dence and credible proof, the courts will 
sustain it. State ex rel. Olsen v. Public 
Service Commission, 131 M 272, 309 P 
2d 1035, 1040. 


CHAPTER 3—TELEGRAPH, TELEPHONE AND ELECTRIC LIGHT 
AND POWER LINES 


70-301. 


References 


Cited or applied in Marchi v. Brackman, 
130 M 228, 299 P 2d 761, 764. 


(6645) Rights-of-way for pole lines along streets, roads, etc. 


CHAPTER 4—TELEVISION 


Section 70-401. Purpose of act. 


License required for operation of VHF booster or VHF translator 


Issuance of license—fee—additional information. 


70-402. Definitions. 
70-403. 
system. 

70-404. Application—contents. 

70-405. 

70-406. Rules and regulations. 

70-407. Penalty for violation of act. 
70-401. Purpose of act. 


It is the purpose of this act to provide for 


the continuation of television service to all sectors of the state of Mon- 
tana, particularly in those sparsely settled regions of this state that are 
unable to support their own television stations, through the authorization 
of the continued operation of VHF booster and VHF translator tele- 
vision broadcasting systems, and the authorization of the use of such 
booster and translator television broadcasting systems in those areas of 
this state where such systems do not now exist. 


History: En. Sec. 1, Ch. 26, L. 1959. 


Title of Act 


An act authorizing the Montana Public 
Service Commission to issue licenses for 
the operation and use of VHF booster 
television systems and VHF translator 


television systems within this state, pro-— 


viding that no person shall operate a 
VHF booster system or VHF translator 


70-402. Definitions. 
any section requires otherwise; 


(a) 


system within the boundaries of this state ~ 


except under and in accordance with a 
license issued therefor, requiring that an 
application be made for said license, au- 
thorizing said commission to adopt rules 
and regulations, containing a definition 
of terms, providing a penalty for the un- 
licensed operation of such system; and 
providing for an effective date. 


For the purposes of this act, unless the context of 


“VHF booster system” or “booster television system” comprises 


electronic apparatus designed to receive, amplify and retransmit television 
signals on a single VHF television channel; 

(b) “VHF translator system” or “translator television system” com- 
prises electronic apparatus designed to receive, amplify and retransmit 
television signals on a VHF television channel different from that re- 
ceived; 

(c) “VHF” or “very high frequency” comprises the radio frequency 
range between 30,000 kc and 300 mc; 
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(d) “VHF channel” or “very high frequency channel” comprises the 
following television channels with the following transmission frequency : 


Frequency band 


Channel No. (Megacycles) 
2 54 - 60 
o) 60 - 66 
+ 66 - 72 
5 76 - 82 
6 82 - 88 
7 174 - 180 
8 180 - 186 
9 186 - 192 
10 192 - 198 
11 198 - 204 
12 204 - 210 
13 210 - 216 


(e) “Person” includes an individual, partnership, association, joint- 
stock company, trust, or corporation. 


(f) “Commission” means the public service commission of the state 
of Montana, as presently constituted. 


History: En. Sec. 2; Ch. 26, L. 1959. 


70-403. License required for operation of VHF booster or VHF trans- 
lator system. No person shall operate a VHF booster system or booster 
television system, or a VHF translator system or translator television 
system within the boundaries of this state except under and in accordance 
with a license issued under the authority of the Montana public service 
commission, upon application therefor. 

History: En. Sec. 3, Ch. 26, L. 1959. 


70-404. Application—contents. Such application shall be directed to 
said commission and shall contain information concerning the ownership 
and location of said system, the type of system, the VHF channel or 
channels being utilized and the area of estimated coverage of said system, 
together with such other information both technical and nontechnical 
which the commission by its regulations shall require. It must appear 
from said application that the use or operation of such system will not 
cause to be transmitted any energy, communication or signal from this 
state to any other state, territory or possession of the United States, or 
to any place in any foreign country or to any vessel; or that the effects 
of such transmission extend beyond the boundaries of this state; or when 
interference is caused by such use or operation with the transmission of 
energy, communications, or signals from within this state to any place 
beyond its borders, or from any place beyond the borders of this state to 
any place within this state, or with the transmission or reception of such 
energy, communications, or signals from and/or to places beyond the 
borders of this state. 


History: En. Sec. 4, Ch. 26, L. 1959. 
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70-405. Issuance of license—fee—additional information. Upon re- 
ceipt of an application which conforms to the requirements of the pre- 
ceding section, and all regulations of the commission adopted pursuant 
thereto, the commission shall forthwith issue to the applicant a license, in 
a form to be prescribed by the commission, which shall authorize the con- 
tinued operation of said system for a period of one (1) year thereafter. 
The fee for such license shall be in the amount of one dollar ($1.00) per 
year. In the event that such application is for the construction or opera- 
tion of a VHF booster system or VHF translator system which was not 
on the effective date of this act in operation within the boundaries of this 
state, the commission may require additional information with regard to 
the necessity for and convenience of such system and conduct such in- 
vestigations and hearings as are deemed necessary to determine whether 
authorization of said system should be granted. 

History: En. Sec. 5, Ch. 26, L. 1959. 


70-406. Rules and regulations. The commission shall have the au- 
thority to adopt such rules and regulations, not inconsistent with law as 
it may deem necessary to carry out the provisions of this act. 

History: En. Sec. 6, Ch. 26, L. 1959. 


70-407. Penalty for violation of act. Any violation of the terms of 
this act shall constitute a misdemeanor, punishable by a fine of not more 
than fifty dollars ($50.00). 


History: En. Sec. 7, Ch. 26, L. 1959. this act shall be effective from and after 


he date of i novel. | [ 
Effective Date uary 17, ued approval. Approved Feb 


Section 8 of Ch. 26, Laws 1959 provided 
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Chapter 1. 
2 


“3. 


TITLE 71—PUBLIC WELFARE AND RELIEF 


County poor—care of, by county commissioners, 71-101, 71-118. 


. Public welfare act part 1—to establish a state department of public welfare 


and county departments of public welfare, 71-202, 71-210, 71-230. 

Public welfare act part 2—general relief—to provide aid to the unem- 

‘ ployable, destitute and those made destitute through lack of employ- 
ment and all those in need of public assistance not eligible or 
otherwise cared for under other parts of this act, 71-308. 

Public welfare act part 3—to provide for old age assistance to aged per- 
sons in need in conformity with title 2 of the federal social security act 
of 1935 or as amended, 71-401, 71-405, 71-410. 

Public welfare act part 4—to provide for aid to needy dependent children 
in conformity with part 4 of the federal social security act of 1935 or 
as amended, 71-501, 71-502, 71-508, 71-509. 

Public welfare act part 5—to provide for aid to needy blind individuals in 


conformity with title 10 of the federal social security act of 1935 or as 
amended, 71-601, 71-607, 71-611. 

7. Public welfare act part 6—to provide for services for crippled children 
and child welfare services, in conformity with title 5, parts 2 and 3 
of the federal social security act of 1935, or as amended, and trans- 
ferring the powers and duties of the state bureau of child protection 
and the orthopedic commission to the authority and supervision of the 
state department of public welfare, 71-706, 71-707, 71-710. 

10. Public welfare act part 9—to provide for payments to persons having 
silicosis, 71-1003, 71-1004, 71-1008. 

12. Permanently and totally disabléd persons in need, 71-1201, 71-1206, 


71-1207. 


14. Services to the blind, 71-1401 to 71-1415. 


CHAPTER 1—COUNTY POOR—CARE OF, BY COUNTY 
COMMISSIONERS 


Section 71-101. 
71-118. County farm. 


71-101. 


The board of county commissioners vested with control. 


(4521) The board of county commissioners vested with con- 


trol. The board of county commissioners are vested with superintendence 


of the poor. 


History: Ap. p. Secs. 1, 2 and 4, pp. 
457, 458, Bannack Statutes; re-en. Secs. 1, 
2 and 4, p. 535, Cod. Stat. 1871; Sec. 1, p. 
51, L. 1876; re-en. Sec. 955, 5th Div. Rev. 
Stat. 1879; re-en. Sec. 1609, 5th Div. 
Comp. Stat. 1887; re-en. Sec. 3200, Pol. C. 
1895; re-en. Sec. 2050, Rev. C. 1907; re-en. 
Sec. 4521, R. C. M. 1921; amd. Sec. 1, Ch. 
73, L. 1957. 


71-103. 
Repeal 


This section (Ap. p. Secs. 1, 2 and 4, 
pp. 457, 458, Bannack Stat.), relating to 


(4523) Repealed. 


71-104. 


Repeal 


This section (Ap. p. Secs. 1, 2 and 4, 
pp. 457, 458, Bannack Stat.; amd. Sec. 1, 


(4524) Repealed. 


Amendment 

The 1957 amendment deleted the words 
“entire and exclusive” which appeared be- 
tween the words “with’ and “superin- 
tendence.” 


support of intemperate person, was re- 
pealed by Sec. 1, Ch. 74, Laws 1957. 


Ch. 19, L. 1933), relating to when a per- 
son may receive relief from the county, 
was repealed by Sec. 1, Ch. 74, Laws 1957. 
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71-105 


71-105. 


Repeal 


This. section (Sec. 2, Ch, :19,.L.1933), 
relating to relief being worked out by able- 


(4524.1) Repealed. 


PUBLIC WELFARE AND RELIEF 


bodied male, was repealed by Sec. 1, Ch. 
74, Laws 1957. 


71-106. (4465.4) Support of poor and indigent persons—tax levy. 


Temporary Additional Tax Levy (Laws 
1959, Ch. 46) 


An act to authorize in certain instances 
the boards of county commissioners to 
levy an additional tax of not to exceed 
six (6) mills for the county poor funds; 
and providing for an effective date and a 
repealing clause. 

Section 1. Whenever the boards of 
county commissioners of counties com- 
ing within the provisions of this act find 
that the total amount that may be de- 
rived from all other sources will be inade- 
quate to provide the revenue necessary 
to meet the appropriations for expendi- 
tures to be set forth in the poor fund 
section of the county budget, such county 
commissioners shall have the power and 
the authority to levy, not to exceed six 
(6) mills, or so much thereof as may be 
necessary, to meet such expenditures, as 
an additional levy for the county poor 
fund after receiving a certificate author- 
izing them so to do, issued by the state 
board of equalization as in this act pro- 
vided. 

Section 2. On or before the second 
Monday in July, the boards of county 
commissioners of counties desiring to 
avail themselves of the provisions of this 
act shall submit a certified copy of their 
county poor fund budget to the state 
examiner and a like certified copy of such 
budget to the state department of public 
welfare. The state examiner shall ex- 
amine such budget and if it is found by 
the state examiner that such budget is 
in compliance with the laws of this state 
and the rules and regulations of such 
examiner’s office, he shall so certify and 
transmit such certified copy of the budget, 


71-108. (4525) Repealed. 


Repeal 


This section (Ap. p. Secs. 1, 2 and 4, 
pp. 457, 458, Bannack-Stat.; amd. Sec. 1, 
Ga29 yl» 1909; ‘amd: Sec. 1, *Chi250;, L: 


71-109. (4526) Repealed. 


Repeal 


This section (Ap. p. Secs. 1, 2 and 4, 
pp. 457, 458, Bannack Stat.; amd. Sec. 2, 
Ghia 29.) 1909* amd. Sec. ‘1, (Chl 45, °L. 
O11 ssaimed.-Sec: 2, Ch. 50, L: 91933: amd: 


71-110. (4527) Repealed. . 
Repeal 
This section (Ap. p. Secs. 1, 2 and 4, 


together with his certificate thereon, to 
the state board of equalization. The state 
department of public welfare shall ex- 
amine such budget and if it finds the 
expenditures and revenues of the pre- 
vious year are correct and the estimated 
expenditures and revenues for the current 
year are approximately correct, then such 
department shall transmit such copy, to- 
gether with its certificate, to the state 
board of equalization. 

Section 3. The state board of equaliza- 
tion shall, on receipt of the certified copies 
of such county poor fund budget con- 
taining certificates as provided in section 
2 hereof, examine such documents and if 
such board finds that a levy as authorized 
in section 1, or any part thereof, in addi- 
tion to all other poor fund revenues is 
necessary, the said board shall certify the 
amount of the levy to be made by the 
county commissioners of such county and 
transmit such certificates to such board of 
county commissioners who shall there- 
upon be authorized to make such levy as 
is authorized. 

Section 4. This act shall be in full force 
and effect from the first day of July, 1959, 
to the thirtieth day of June, 1961, and 


-not thereafter. 


Section 5. All acts and parts of acts in 
conflict herewith are hereby repealed. 

Prior laws, identical in nature, were 
Laws 1955, Ch. 73, in force from July 1, 
1955, to June 30, 1957, and Laws 1957, 
Ch. 36, in force from July 1, 1957, to June 
30, 1959. 

Collateral References 

Reimbursement of public for financial 


sesiyip co to aged persons. 29 ALR 2d 
ol; 


1933; amd. Sec. 1, Ch. 131, L. 1943), relat- 
ing to the care of county poor and indigent 
sick and infirm, was repealed by Sec. 1, 
Chi745 Laws +1957: 


sec.-2, Ch: 131),-L. 1943: amd. Sec sige: 
124, L. 1949), relating to contracts for 
care of poor and indigent sick and infirm, 
was repealed by Sec. 1, Ch. 74, Laws 1957. 


pp. 457, 458, Bannack Stat.; amd. Sec. 1, 
Cho31, Lbod917s amdaSecd 1i7Gh.e65, 5s 
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1927; amd. Sec. 3, Ch. 131, L. 1943), relat- 
ing to the contract for medicines and med- 


71-112. (4528) Repealed. 


Repeal 


This section (Ap. p. Secs. 1, 2 and 4, 
pp. 457, 458, Bannack Stat.), relating to 


71-115. - (4531) Repealed. 


Repeal 

This section (Ap. p. Secs. 1, 2 and 4, 
pp. 457, 458 Bannack Stat.; amd. Sec. 1, 
Cheol 1ostssamd, Sec, Chi 19 Ex. 


71-118. 


71-202 


ical attendance, was repealed by Sec. 1, 
Ch. 74, Laws 1957. 


the board’s rejection of any bid, was re- 
pealed by Sec. 1, Ch. 74, Laws 1957. 


L. 1933), relating to the application of 
persons seeking relief, was repealed by 
sec. 1,.Ch. 74, Laws 1957. 


(4534) County farm. The board may purchase, improve, and 


keep in repair a tract of land not exceeding one hundred and sixty (160) 
acres, to be known as the county farm, and to erect thereon suitable 
buildings for the use, health, and employment of all persons as are a 
county charge, and the county farm, and the buildings thereon, must be 
under such rules and regulations as the board orders. It may also provide 
for the care, support, and maintenance of the sick, poor, and infirm of the 


county upon such farm. 


History: Ap. p. Secs. 1, 2 and 4, pp. 
457, 458, Bannack Stat.; re-en. Secs. 1, 2 
and 4, p. 535, Cod. Stat. 1871; Sec. 14, p. 
55, L. 1876; re-en. Sec. 968, 5th Div. Rev. 
Stat. 1879; re-en. Sec. 1622, 5th Div. 
Comp. Stat. 1887; re-en. Sec. 3213, Pol. 
C. 1895; re-en. Sec. 2063, Rev. C. 1907; 
re-en. Sec. 4534, R. C. M. 1921; amd. Sec. 
2, Ch. 73, L. 1957. 


Amendment 
The 1957 amendment changed the name 


71-119. (4535) Repealed. 


Repeal 


This section (Ap. p. Secs. 1, 2 and 4, 
pp. 457, 458, Bannack Stat.) relating to 


of the poor farm to county farm, substi- 
tuted the word “buildings” for ‘“work- 
houses” and deleted the words “and the 
persons who are a county charge” which 
appeared before the words ‘‘must be under 
such rules and regulations as the board 
orders.” 


Repealing Clause 

Section 3 of Ch. 73, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


surplus moneys in the poor fund, was re- 
pealed by Sec. 1, Ch. 74, Laws 1957. 


CHAPTER 2—PUBLIC WELFARE ACT PART 1—TO ESTABLISH A STATE 
DEPARTMENT OF PUBLIC WELFARE AND COUNTY DEPART- 
MENTS OF PUBLIC WELFARE 


Section 71-202. 


Appointment of state board—creation—salary—pbond. 


71-210. Authority and activities of the state department. 
71-230. Method of issuing assistance grants—reimbursement. 


71-201. Creation of department. 


References 


Cited or applied in Anderson v. United 
States Civil Service Comm., 119 F Supp 
567, 573. 


71-202. 
(a) to (d). 


Appointment of state board—creation—salary—bond. 
* * * [Subdivisions (a) to (d), same as parent volume.] 


(e) Each member of the state board of public welfare shall receive 
fifteen dollars ($15.00) per diem for each day actually spent in the per- 
formance of his duties and his actual necessary traveling and other ex- 
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penses in going to, attending and returning from meetings of the board, 
and his actual and necessary traveling and other expenses incurred in the 
discharge of such duties as may be requested of him by a majority vote of 
the board, but in no event shall a member’s per diem payments exceed 
one thousand dollars ($1,000.00) in any one (1) year. No member of the 
state board shall have any direct financial interest in or profit by any of 
.the operations of the state department of public welfare or any of its 


agencies, 


Per diem and expenses of state board members shall, upon claims being 
presented according to state law, be paid out of funds appropriated to the 


state department of public welfare. 


History: En. Sec. 2, Part 1, Ch. 82, L. 
1937; amd. Sec. 1, Ch. 26, L. 1953; amd. 
Sec. 1, Ch. 117, L. 1957. 


Amendment 


The 1957 amendment substituted the 
first sentence of subd. (e) for the first two 
sentences of former subd. (e) which read 
“Members of the state board shall receive 
no compensation for their services other 
than the actual amount of traveling ex- 
penses actually incurred in respect to the 
performance of their official duties in at- 
tendance at regular or special meetings of 
the board and ten dollars ($10.00) per 


at such board meetings. The per diem of 
such individual member of the board shall 
be limited to not exceed the amount of 
five hundred dollars ($500.00) per year.” 


Repealing Clause 

Section 2 of Ch. 117, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Date 
Section 3 of Ch. 117, Laws 1957 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 5, 1957, 


diem for each day actually in attendance 


71-210. Authority and activities of the state department. The state 
department is hereby charged with authority over and administration or 
supervision of all the purposes and operations as set forth under the 
several parts of this act. The state department shall: 

(a) Administer or supervise all forms of public assistance, child pro- 
tection and child welfare, including the provision of medical care pay- 
ments in behalf of recipients of public assistance; 

(b) Administer or supervise all child welfare activities, including 
importation and exportation of children; licensing and supervising of 
private and local child-caring agencies; the care of dependent, neg- 
lected and delinquent children in foster family homes, especially children 
placed for adoption or those of illegitimate birth; 

(c) Give consultant service to private institutions providing care for 
the needy, indigent, handicapped or dependent adults; 

(d) Develop and cooperate with other state agencies provisions for 
services to the blind, including the prevention of blindness, the location of 
blind persons, medical services for eye conditions and vocational guidance 
and training of the blind; 

(e) Provide services to county governments in respect to organiza- 
tion and supervision of county welfare departments for efficiency and 
economy in the administration of public welfare functions; 

(f) Prescribe and maintain minimum standards and salary rates for 
public welfare personnel in state and county departments, establish rules 
and regulations to maintain such standards, and furnish to the county 
welfare boards a list of qualified personnel who are available for appoint- 
ment. Develop policies relating to educational leave of employees of the 
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department and prospective employees of the department; and develop 
policies relating to staff development needs of employees of the depart- 
ment. Insofar as possible such personnel shall be residents of the county; 

(g) Assist and cooperate with other state and federal departments, 
bureaus, agencies and institutions, when so requested, by performing 
services in conformity with the purposes of this act. 


History: En. Subd. (a) to (g), Sec. 7, ents of public assistance” and in subd. (f) 
Part 1, Ch. 82, L. 1937; amd. Sec. 2, Ch. added the second sentence. 
199, L. 1951; amd. Sec. 1, Ch. 72, L. 1957. ; 
Repealing Clause 


Amendment Section 2 of Ch. 72, Laws 1957 repealed 
The 1957 amendment in subd. (a) added__all acts and parts of acts in conflict there- 
the words “including the provision of with. 
medical care payments in behalf of recipi- 


71-230. Method of issuing assistance grants — reimbursement. 
(a) Checks in payment of public assistance, as provided for in each part 
of this act, with the exception of general relief, and with the exception of 
old age assistance, aid to dependent children, aid to needy blind, and aid 
to the permanently and totally disabled payments made in behalf of such 
recipients for medical care shall be issued by the state department upon 
approved certificates of award and reports of changes of such eligible 
grantees as are forwarded by the county department to the state depart- 
ment and all such-checks will be mailed to the individual recipient.. The 
checks in payment of public assistance shall be issued in the full approved 
amount for each eligible approved grantee and the original monthly pay- 
ment shall be from the state public welfare accounts. All public assist- 
ance checks shall represent cash on demand at full par value to the re- 
cipient. 

(b) On or before the twentieth of each month the state department 
will present a claim for reimbursement to each county department for its 
proportionate share of public assistance granted in the county during 
the month. The county department must make such reimbursement to 
the state department within twenty (20) days after such claim is pre- 
sented. 

(c) Warrants or checks shall be issued from the poor fund of the 
county in payment of medical care provided in behalf of eligible recipients 
of old age assistance, aid to dependent children, aid to needy blind, and aid 
to the permanently and totally disabled. The warrants or checks shall be 
identified to the category of assistance under which issued. 


History: En. Sec. 19, Part 1, Ch. 82, L. aid to dependent children, aid to needy 


1937; amd. Sec. 1, Ch. 71, L. 1957. blind, and aid to the permanently and 
totally disabled payments made in behalf 
Amendment of such recipients for medical care” and 


The 1957 amendment in the first sen- substituted the words “approved certifi- 
tence of subd. (a) inserted the words “and cates of award and reports of changes” 
with the exception of old age assistance, for “approved lists” and added subd. (c). 
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CHAPTER 3—PUBLIC WELFARE ACT PART 2—GENERAL RELIEF—TO 
PROVIDE AID TO THE UNEMPLOYABLE, DESTITUTE AND THOSE 
MADE DESTITUTE THROUGH LACK OF EMPLOYMENT AND 
ALL THOSE IN NEED OF PUBLIC ASSISTANCE NOT 
ELIGIBLE: OR OTHERWISE CARED FOR UNDER 
OTHERT PARTS OF EiiseAc 


Section 71-308. Medical aid and hospitalization. 


71-308. Medical aid and hospitalization. Medical aid and hospitaliza- 
tion for persons unable to provide such necessities for themselves are 
hereby declared to be the legal and financial duty and responsibility of the 
board of county. commissioners, payable from the county poor fund. It 
shall be the duty of the board of county commissioners to make provisions 
for competent and skilled medical or surgical services as approved by the 
state board of health or the state medical association, or in the case of 
osteopathic practitioners by the state osteopathic association or chiroprac- 
tors by the state chiropractic association, or optometrical services as 
approved by the Montana optometric association, and dental services as 
approved by the dental association. “Medical” or “medicine” as used in 
this act refers to the healing art as practiced by licensed practitioners. 

In automobile accident cases wherein transients traveling through the 
state of Montana are injured, medical aid and hospitalization shall be paid 
for by the county wherein the accident occurred and the department of 
public welfare shall reimburse such county in full upon proper claim being 
made to the department of public welfare; provided, further, that in all 
other accident cases wherein such transients are injured, medical aid and 
hospitalization shall be paid for by the county wherein the accident oc- 
curred and the department of public welfare shall reimburse such county 
for one-half of such medical aid and hospitalization paid by such county, 
upon proper claim being made to the department of public welfare. 

The board, in arranging for medical care for those unable to provide 
it for themselves, may have the care provided by the physicians appointed 
by such board who shall be known as county physicians or deputy county 
physicians, and may fix a rate of compensation for the furnishing of such 
medical attendance. 

The board of county commissioners shall have the responsibility of 
making suitable arrangements to provide respectable burial for those 
for whom such expenses are not otherwise available. 


History: En. Sec. 6, Part 2, Ch. 82, L. The 1957 amendment added the third 
1937; amd. Sec. 15, Ch. 129, L. 1939; amd. and fourth paragraphs. 
Sec. 5, Ch. 117, L. 1941; amd. Sec. 1, Ch. nt 
155, L. 1947; amd. Sec. 9, Ch. 199, L. Repealing Clauses 
1951; amd. Sec. 1, Ch. 57, L. 1955; amd. Section 2 of Ch. 57, Laws 1955 and Sec. 
Sec. 1, Ch. 86, L. 1957. 2 of Ch. 86, Laws 1957 repealed all acts 
ienendmente and parts of acts in conflict therewith 


The 1955 amendment added the pro- 
viso clause. 


CHAPTER 4—PUBLIC WELFARE ACT PART 3—TO PROVIDE FOR OLD 
AGE ASSISTANCE TO°AGED PERSONS IN NEED IN°CONFORMIODY 
Witt TITLE 2;0F THE FEDERAL*SOCIALSSECURIAZ % ACT COR aos 

OR AS AMENDED 


Section 71-401. Provision for administration. 
71-405. County share of participation. 
71-410. Subsequent increase of income. 
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71-401. Provision for administration. (a) The state department of 
public ‘welfare is hereby authorized and is charged with the general ad- 
ministration and supervision of old age assistance under the powers, 
duties and functions as prescribed in sections 71-201 to 71-232. 

(b) The county department of public welfare shall be charged with 
the local administration and supervision of old age assistance, subject 


to the powers, duties and functions prescribed for the county department 
in sections 71-201 to 71-232. 


(c) It is hereby mandatory and required that the state plan and 
operation of old age assistance shall be in effect in each and every county 
of the state and the administration and supervision of old age assistance 
shall be uniform throughout the several counties of the state. 

(d) The state department of public welfare shall have printed and 
distribute copies of this act to all county welfare departments and shall 
prescribe the form of and print and supply to the county welfare depart- 
ments blanks of applications, reports and such other forms as may be 
necessary in relation to old age assistance. 

(e) All rules and regulations of the state department of public 
welfare made under this act shall be binding upon the county depart- 
ments of public welfare. 

({) Definition, old age assistance as used in this part means money 
payments to or payments made for medical care in behalf of aged needy 
individuals. 


History: En. Sec. 1, Part 3, Ch. 82, L. ed the words “the federal social security 


1937; amd. Sec. 2, Ch. 71, L. 1957. board and” which appeared after the words 
“All rules and regulations of” and in subd. 
Amendment (f) inserted the words “or payments made 


The 1957 amendment in subd. (e) delet- for medical care in behalf of.” 


71-405. County share of participation. Each county department shall 
reimburse the state department in the amount of one-third (1/3) of the 
approved old age assistance grants paid by the state department to per- 
sons in the county each month, exclusive of the federal share and limited 
to the federal matching maximum. Such reimbursements shall be credited 
to the old age assistance account of the state department. The amount 
of approved old age assistance grants over that to which contribution is 
made by the federal government shall be borne solely by the state depart- 
ment without reimbursement by the county department. Payments for 
medical care in behalf of recipients of old age assistance are not subject 
to the above provisions. 

History: En. Sec. 5, Part 3, Ch. 82, L. Amendment 
1937; amd. Sec. 1, Ch. 69, L. 1947; amd. The 1957 amendment added the last 
Sec. 1, Ch. 155, L. 1949; amd. Sec. 18, Ch. sentence. 
199, L. 1951; amd. Sec. 3, Ch. 71, L. 1957. 

71-410. Subsequent increase of income. If, at any time during the 
continuance of old age assistance, the recipient thereof or the husband or 
wife (if living together) of the recipient, becomes possessed of any prop- 
erty or income in excess of the amount enjoyed at the time of the granting 
of the assistance, it shall be the duty of the recipient immediately to notify 
the county department of the receipt and possession of such property or 
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income, and the county board may, on inquiry, either cancel the assistance 
or vary the amount thereof in accordance with circumstances, any excess 
assistance heretofore paid shall be returned to the state and the county in 
proportion to the amount of the assistance paid by each respectively, and 
be recoverable as a debt due the state and the county. Provided however, 
when federal law or regulations permit that any amounts in a sum not 
exceeding one hundred dollars ($100.00) in any one (1) calendar year 
received by an enrolled member of a recognized Indian tribe as per capita 
payments or a share in the profits and receipts from tribal lands and in- 
terests or tribal enterprises shall not be deemed to be additional property 
or income under this section. 

If the federal law so requires, the federal government shall be entitled 
to a share of any amounts collected from recipients or their estates in 
proportion to the amount which it has contributed to the grants recovered, 
and the amount due the United States shall be promptly paid by the state 
to the United States government. The remaining portion of the amount 
collected shall be distributed to the state and county in proportion to the 
total amount paid by each. 


History: En. Sec. 9, Part 3, Ch. 82, L. Repealing Clause 
1937; amd. Sec. 1, Ch. 46, L. 1949; amd. Section 2 of Ch. 105, Laws 1959 re- 


Sec. 1, Ch. 105, L. 1959. pealed all acts and parts of acts in con- 


flict therewith. 
Amendment 


The 1959 amendment added the proviso 
to the first paragraph. 


CHAPTER 5—PUBLIC WELFARE ACT PART 4—TO PROVIDE FOR AID 
TO NEEDY DEPENDENT CHILDREN IN CONFORMITY WITH PART 
4 OF THE FEDERAL mG SECURIDTY ACT) OF .1935-OR VAS 

ENDED 


Section 71-501. “Dependent child” defined. 
71-502. “Aid to dependent children” defined. 
71-508. County share of participation. 
71-509. Periodic reconsideration and changes in amount of assistance—ap- 
pointment of guardian. 


71-501. “Dependent child” defined. The term “dependent child” 
means a child under the age of eighteen (18) who has been deprived of 
parental support or care by reason of the death, continued absence from 
the home, or physical or mental incapacity of a parent, and who is living 
with his father, mother, grandfather, grandmother, brother, sister, step- 
father, stepmother, stepbrother, stepsister, uncle, aunt, nephew, niece, 
or first cousin, in a place of residence maintained by one or more of such 
relatives as his or their own home. 

History: En. Subd. (a) Sec. 1, Part 4, Amendment 


Ch, 82, L. 1937; amd. Sec. 17, Ch. 129,L. hel d 
4090; atid. ‘Seo. 7, Ch. 213, T, 1943; amd. \ siaeghew aioe or bet encase 


Sec. 4, Ch. 71, L. 1957. 


71-502. “Aid to dependent children” defined. The term “aid to de- 
pendent children” means money payments with respect to or payments 
made for medical care in behalf of a dependent child or dependent chil- 
dren including money payments or payments made for médical care for 
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any month to meet the needs of a relative with whom a dependent child is 
living if money payments have been made with respect to such child for 
such month. 

History: En. Subd. (b), Sec. 1, Part 4, Amendment 


Ch. 82, L. 1937; amd. Sec. 21, Ch. 199, The 1957 amendment inserted the words 
L. 1951; amd. Sec. 5, Ch. 71, L. 1957. “or payments made for medical care in 


behalf of’ and the words “or payments 
made for medical care.” 

71-508. County share of participation. Each county department shall 
reimburse the state department in the amount of one-third (1/3) of the 
amount paid by the state department after the share contributed by the 
federal government is deducted, of the approved aid to dependent chil- 
dren grants to persons in the county each month for that part of the 
grants to which contribution is made by the federal government. Each 
county department shall reimburse the state department in the amount 
of fifty per cent (50%) of such grants which are not included within the 
provisions of the first sentence of this section. These reimbursements shall 
be credited to the aid to dependent children account of the state depart- 
ment. Payments for medical care in behalf of recipients of aid to de- 
pendent children shall not be subject to the above provisions. 


History: En. petals aoe if: ier 82, a Amendment 
Sec. 1, Ch. rt Tiossiaiad See 1, Ch. jy ARS APY namondnentsaageets Sah ae 
71, L. 1947; amd. Sec. 6, Ch. 71, L. 1957. 

71-509. Periodic reconsideration and changes in amount of assistance— 
appointment of guardian. All assistance grants made under this part 
shall be reconsidered by the county department as frequently as may be 
required by the rules of the state department. After such further in- 
vestigation as the county department may deem necessary or the state 
department may require, the amount of assistance may be changed or 
assistance may be entirely withdrawn if the state or county departments 
find that the child’s circumstances have altered sufficiently to warrant 
such action, provided, however, that if the county department, after in- 
vestigation, finds that any recipient is not utilizing the grant adequately 
for the needs of the child or children or is dissipating such grant, the 
county department may request the county attorney to file a petition in 
the district court fer the appointment of such recipient as guardian of the 
assistance grant in behalf of the child or children. Such petition shall set 
forth the facts warranting such appointment. Notice of the hearing on 
such petition shall be served upon the recipient and the county depart- 
ment not less than five (5) days before the date set for such hearing; such 
petition may be filed with the clerk of the district court and all process 
issued and served without payment of costs. If upon the hearing of such 
petition the court is satisfied that it is for the best interests of the child 
or children, and all parties concerned, that such guardian be appointed, 
he shall order such appointment, and'‘may require such guardian to render 
to the court a detailed itemized account of expenditures of such assistance 
payments at such times as the court may deem advisable. 

It is the intention of this act that the guardianship herein provided for 
shall be a special and limited guardianship solely for the purpose of safe- 
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guarding the assistance grants made to dependent children. Such guar- 
dianship shall terminate upon the termination of such assistance grant, or 
sooner on order of the court, upon good cause shown. 

Providing however, when federal law or regulations permit that any 
amount in a sum not exceeding one hundred dollars ($100.00) in any one 
(1) calendar year received by an enrolled member of a recognized Indian 
tribe as per capita payments or a share in the profits and receipts from 
tribal lands and interests or tribal enterprises shall not be used to decrease 


the amount of assistance received under this act. 


History: En. Sec. 8, Part 4, Ch. 82, L. 
1937; amd. Sec. 1, Ch. 47, L. 1959; amd. 
Sec. 1, Ch. 152, L. 1959. 


Compiler’s Note 

This section was amended twice by the 
1959 Legislature. Once by Ch. 47 and 
once by Ch. 152. Chapter 47 provided 
that the act should be in effect upon its 
passage and approval. It was approved 
February 26, 1959. Chapter 152 did not 
carry a specific effective date. As each 
act amended this section in different re- 
spects, they do not appear in conflict 
and the compiler has made a composite 
section incorporating the changes- made 
by each amendment. See the amendment 
notes below for the changes made by each 
chapter. 


Amendments 


The 1959 amendment by Ch. 47 added 
all of that part of this section beginning 
with the proviso in the second sentence, 
down to the last paragraph. 

The 1959 amendment by Ch. 152 added 
the proviso which appears as the last 
paragraph of this section. 


Repealing Clauses 

Section 3 of Ch. 47, Laws 1959 and 
Sec. 2 of Ch. 152, Laws 1959 repealed 
all acts sand. parts. -of acts) in) ‘conmict 
therewith. 


Effective Date 
Section 2 of Ch. 47, Laws 1959 pro- 
vided the act should be in effect from 


and after its passage and approval. Ap- 
proved February 26, 1959. 


CHAPTER 6—PUBLIC WELFARE ACT PART 5—TO PROVIDE FOR AID 
TO NEEDY BLIND INDIVIDUALS IN CONFORMITY WITH TITLE 10 
OF THE FEDERAL ey SECURITY ACT OF 1035 6 i aes 

ENDED 


Section 71-601. Definitions. 
71-607. Investigation of applications. 
71-611. County share of participation. 
71-601. Definitions. As used in this title: 
(a) 


“Aid to blind’ (or assistance) means money payments to or 


payments made for medical care in behalf of blind persons in need. 


(b) 


payments. 


(c) 


“Supplementary services” means services other than money 


“Ophthalmologist” means a physician licensed to practice medicine 


in the state of Montana and who is actively engaged in the treatment of 


diseases of the human eye. 


(d) 


“Optometrist” means a practitioner licensed to practice optome- 


try in the state of Montana and who is actively engaged in such practice. 


History: En. Sec. 1, Part 5, Ch. 82, L. 
1937; amd. Sec. 1, Ch. 157, L. 1951; amd. 
Sec. 7, Ch. 71, L. 1957. 


71-607. 


Investigation. of applications. 


Amendment 


The 1957 amendment inserted the words 
“or payments made for medical care in 
behalf of” in subd. (a). 


Whenever a county public 


welfare department receives an application for assistance under this chap- 
ter an investigation shall be promptly made. The investigation of each 
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application for aid to needy blind shall be conducted by the county board 
through a staff worker of the county department. Each applicant shall 
be informed of his right to a fair hearing and of the confidential nature 
of information secured with regard to his circumstances. Upon comple- 
tion of such investigation the county welfare board shall determine 
whether the applicant is eligible for and should receive a grant and the 
amount of the assistance. Aid shall be furnished promptly to all eligible 
persons. Each applicant shall receive written notice of the decision con- 
cerning his application, providing however when federal law or regula- 
tions permit that any amount in a sum not exceeding one hundred dollars 
($100.00) in any one (1) calendar year received by an enrolled member 
of a recognized Indian tribe as per capita payments or a share in the 
profits and receipts from tribal lands and interests or tribal enterprises 
shall not be used to decrease the amount of assistance received under this 
act. 
History: En. Sec. 6, Part 5, Ch. 82, L. Repealing Clause 


1937; amd. Sec. 4, Ch. 157, L. 1951; amd. Section 2 of Ch. 153, Laws. 1959 re- 
Sec. 30, Ch. 199, L. 1951; amd. Sec. 1, Ch. pealed all acts and parts of acts in con- 


153, L. 1959. flict therewith. 
Amendment 


The 1959 amendment added to the last 
section the proviso concerning Indians. 


71-611. County share of participation. Each county department shall 
reimburse the state department in the amount of one-third (1/3) of ap- 
proved aid to needy blind grants paid by the state department to persons 
in the county each month, exclusive of the federal share and limited to 
the federal matching maximum. Such reimbursement shall be credited 
to the aid to needy blind account of the state department. The amount of 
approved aid to needy blind grants over that to which contribution is made 
by the federal government shall be borne solely by the state department 
without reimbursement by the county department. Payments for medical 
care in behalf of recipients of aid to needy blind shall not be subject to the 


above provisions. 


History: En. Sec. 10, Part 5, Ch. 82, L. Amendment 
1937; amd. Sec. 2, Ch. 69, L. 1947; amd. The 1957 amendment added the last 
Sec. 2, Ch. 155, L. 1949; amd. Sec. a2 Ch. sentence. 
199, L. 1951; amd. Sec. 8, Chr 71¢aL. 1957, 


CHAPTER 7—PUBLIC WELFARE ACT PART 6—TO PROVIDE FOR 
SERVICES: HOR) CRIPPLED... CHILDRENs AND CHITD -WELEARE 
SERVICES, IN CONFORMITY WITH TITLE 5, PARTS 2 AND 3 OF 
THE FEDERAL SOCIAL SECURITY ACT OF 1935, OR AS 
AMENDED, AND TRANSFERRING THE POWERS AND 
DUELES OLOPC THE STALE a SBUREA Orie GEE 
PROTECTION AND THE ORTHOPEDIC COMMIS- 

SION TO THE AUTHORITY AND SUPERVISION 
OF. THEYSTATE IDE RARIT MENT ROS: 

PUBLIC WELFARE 


Section 71-706. Definitions as used in this chapter. wT 
71-707. Organization and administration of activities. 


71-710. Child rehabilitation. 
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71-701 to 71-704. Repealed. 


Repeal ices for crippled children, were repealed 
These sections (Secs. 1 to 4, Ch. 126, — by Sec. 28, Ch. 264, Laws 1955, effective 
L. 1941), relating to the division of serv- March 10, 1955. 


71-705. Repealed. 


Repeal the transfer of the bureau of eet pro- 
This section (Sec. 1, Part 6, Ch. 82, L. tection, was repealed by Sec. 28, Ch. 264, 
1937), relating to the effective date for Laws 1955, effective March 10, 1955. 


71-706. Definitions as used in this chapter. (a) Child welfare services 
mean: The establishing, extending and strengthening of child welfare 
services (especially in predominantly rural areas) for the protection and 
care of homeless, dependent and neglected children, and children in danger 
of becoming delinquent. | 

(b) Child welfare worker means: Staff personnel who have had educa- 
tion and training in the field of child welfare and who are qualified and 
accepted as such in conformity with the standards established by the 
state department of public welfare. 

History: En. Sec. 2, Part 6, Ch. 82, L. Amendment 
1937; amd. Sec. 25, Ch. 264, L. 1955. The 1955 amendment deleted former 
subdivision (a), for text of which see 
parent volume, and re-lettered the re- 
maining subdivisions. 

71-707. Organization and administration of activities. Child welfare 
services and child protection functions shall be organized under and ad- 
ministered and supervised by the state department of public welfare, 
subject to the general administration and regulations of the state depart- 
ment and the powers and duties thereof as established in sections 71-201 
to 71-232, and providing for cooperation and exchange of services with 
the state board of health and vocational rehabilitation bureau of the state 
of Montana. 


History: En. Sec. 3, Part 6, Ch. 82, L. peared at the beginning of the section; 
1937; amd. Sec. 26, Ch. 264, L. 1955. substituted “state board of health” for 
“child welfare division of the board of 


Amendment health” and added the words ‘‘of the state 
The 1955 amendment deleted the words of Montana.” 


“Services for crippled children” which ap- 

71-710. Child rehabilitation. The state department shall: 

(a) Enforce all laws pertaining to children and take the initiative in 
all matters involving the interest of illegitimate, dependent, neglected and 
delinquent children where adequate provision therefor has not been made 
by law; and to use funds available for cases where special medical or 
material assistance is necessary to rehabilitate subnormal or physically 
handicapped children and where it is not otherwise provided for by law; 
and cooperate for the purposes hereof with all reputable child helping 
and child placing agencies. 


(b) Inspect, license and supervise public and private infants’ homes, 
child caring and child placing institutions and agencies. 
History: En. Subd. (f), (g), (h), Sec. | Amendment 
4, Part 6, Ch. 82, L. 1937; amd. Sec. 9, The 1955 amendment deleted former 


Ch. 117, L. 1941; amd. Sec. 27, Ch. 264, subdivision (a), for text of which see 
L. 1955. 
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parent volume, and re-lettered the re- 
maining subdivisions. 


Repealing Clause 


Section 28 of Ch. 264, Laws 1955 read 
“Sections 10-401 (2503), 10-402 (2504), 
10-403 (2505), 10-404 (2506), 10-405 
(2507), 10-406 (2508), 10-407 (2509), and 
10-408 (2510), Revised Codes of Mon- 


71-1008 


“Sections 69-106 (2449), 69-108 (2451), 
69-302, and 69-903 (2542), Revised Codes 
of Montana, 1947; and, 

“Sections 71-701, 71-702, 71-703, 71-704, 
and 71-705, Revised Codes of Montana, 
1947, are, and each of said sections is 
hereby repealed.” 


Effective Date 


tana, 1947; and, 

“Sections 54-206, 54-207, 54-208, and 
54-209, Revised Codes of Montana, 1947; 
and, 


Section 29 of Ch. 264, Laws 1955 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 10, 1955. 


CHAPTER 10—PUBLIC WELFARE ACT PART 9—TO PROVIDE FOR 
PAYMENTS TO PERSONS HAVING SILICOSIS 


Section 71-1003. Eligibility requirements for aid to persons having silicosis, as here- 


in defined. 
71-1004. Amounts of payments. 
71-1008. Conformity with acts of federal government. 


71-1003. Eligibility requirements for aid to persons having silicosis, as 
herein defined. Payments shall be made under this act to any person who: 


(a) Has silicosis, as defined in section 71-1001 of the Revised Codes of 
Montana of 1947, which results in his total disability so as to prevent him 
from engaging in a gainful occupation. The term “gainful occupation” as 
used herein shall not be construed to mean occasional or intermittent 
light employment where the ability to do manual labor is not essential, 
but shall mean any person having an income from any other source ex- 
ceeding one hundred fifty dollars ($150.00) per month. 


(b) Has resided in and been an inhabitant of the state of Montana 
for ten (10) years, or more, immediately preceding the date of the ap- 
plication. 


(c) Has silicosis and is entitled to payments under this act, but who 
is not at the time of receiving a payment an inmate of a penal institution, 
or is not a patient or inmate of any institution for the treatment of mental 
diseases, or is not a patient in a medical institution as a result of having 
been diagnosed as having a psychosis. If the person to whom payment 
has been ordered to be paid is an inmate of Montana state tuberculosis 
sanatorium, then and in that case the payment herein provided for shall 
be made to his wife and children, if any. 

(d) Is not receiving, with respect to any month for which he would 
receive a payment under this act, compensation under the workmen’s 
compensation act of the state of Montana, which will equal the sum of 
sixty-five dollars ($65.00) hereunder. If he is receiving payments under 
the workmen’s compensation act which is less in the aggregate than 
sixty-five dollars ($65.00), then he is entitled to a payment under this act 
of the difference between the amount received under the workmen’s com- 
pensation act and sixty-five dollars ($65.00) per month. 


History: Sec. 3, Part 9, Ch. 82, L. 1937 1949; amd. Sec. 1, Ch. 42, L. 1953; amd. 
as added by Sec. 1, Ch. 5, L. 1941; erage Sé¢n1s Che@b2,4:71955; 
Sec. 1, Ch. 68, L. 1945; amd. Sec. 1,-Ch, Rialiaten gut 


216, L. 1947; d: Sec. 1,- Chf1927" h. 
; or . The 1955 amendment in subd. (a) sub- 
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stituted “section 71-1001 of the Revised 
Codes of Montana of 1947” for “this 
chapter” in the first sentence and in- 
serted “but shall mean any person having 
an income from any other source exceed- 
ing one hundred fifty dollars ($150.00) 
per month” at the end of the second sen- 
tence; in subd. (c) substituted the first 
sentence for one which read “Is at the 
time of receiving a payment under this 
chapter an inmate of any public medical 
institution, except any institution for the 
treatment of mental diseases or penal in- 
stitution”; in subd. (d) in the first sen- 
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tence substituted “act” for “chapter” and 
“sum of sixty-five dollars ($65.00)” for 
“fifty ($50.00) dollars payment allowed” 
and substituted the second sentence for 
one which read “If he is receiving pay- 
ments from either or both of these plans 
which is less in the aggregate than fifty 
($50.00) dollars per month, then if he is 
entitled to a payment under this chapter 
that payment shall be the difference be- 
tween the amount which he is receiving 
under these plans and fifty ($50.00) dol- 
lars per month.” 


71-1004. Amounts of payments. Subject to the provisions of this act 


and the deductions herein provided, any person who has silicosis, as de- 
fined in this part, and who has, subject to the regulations and standards 
of the state and county departments, been determined by the state de- 
partment to be entitled to a payment under this part for silicosis, shall 
be granted a payment by the said state department of seventy-five dollars 
($75.00) per month subject to such appropriations as may from time to 
time be made. The legislature shall authorize such additional appropria- 
tions as may be necessary to make the increased monthly payments 
provided herein. 


History: Sec. 4, Part 9, Ch. 82, L. 1937 
as added by Sec. 1, Ch. 5, L. 1941; amd. 
Sec. 2, Ch. 216, L. 1947; amd. Sec. 2, Ch. 
192, L. 1949; amd. Sec. 1, Ch. 204, L. 
1953; amd. Sec. 2, Ch. 252, L. 1955; amd. 


the deductions herein provided” at the 
beginning of this section and raised the 
amount of payment from $60 to $65. 

The 1959 amendment raised the amount 
of monthly payment from $65 to $75. 


Sec. 1, Ch. 248, L. 1959. f 

Repealing Clause 

Section 2 of Ch. 248, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Amendments 
The 1955 amendment inserted the words 
“Subject to the provisions of this act and 
71-1008. Conformity with acts of federal government. If and when 
the government of the United States makes grants to states in aid of and 
allowing payments to persons having silicosis, as herein defined, the 
public welfare department of the state of Montana is hereby authorized 
to administer in the state of Montana such grants in aid and payments in 
addition to grants made by this act. The total payments to any individual 
under this act shall not exceed sixty-five dollars ($65.00) per month ex- 
clusive of any grants made by Congress. 


History: Sec. 8, Part 9, Ch. 82, L. 1937 
as added by Sec. 1, Ch. 5, L. 1941; amd. 
Sec. 3, Ch. 216, L. 1947; amd. Sec. 3, Ch. 
192, L. 1949; amd. Sec. 2, Ch. 204, L. 
1953; amd. Sec. 3, Ch. 252, L. 1955. 


Amendment 


The 1955 amendment raised the amount 
of maximum payment from $60 to $65. 


Repealing Clause 

Section 4 of Ch. 252, Laws 1955’ re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 
Section. 5. of Ch... 252, _Laws,. 1955. pro- 


vided the act should be in effect from and 
after its passage and approval. Approved 


March 10, 1955. 


CHAPTER 12—PERMANENTLY AND TOTALLY DISABLED 
PERSONS IN NEED 


Section 71-1201. 


Provision for administration. °¢ 


71-1206. County share of participation. 


71-1207. 


Investigation of applications. 
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71-1201. Provision for administration. (a) The state department 
of public welfare is hereby authorized and is charged with the general 
administration and supervision of aid to the permanently and totally dis- 
abled under the powers, duties and functions as prescribed in sections 
71-201 through 71-232, Revised Codes of Montana, 1947. 


(b) The county departments of public welfare are hereby charged 
with the local administration and supervision of aid to the permanently 
and totally disabled subject to the powers, duties and functions prescribed 
for the county departments in sections 71-201 through 71-232, Revised 
Codes of Montana, 1947. 


(c) It is hereby mandatory and required that the state plan and 
operation of aid to the permanently and totally disabled shall be in 
effect in each and every county of the state and that the administration 
and supervision of aid to the permanently and totally disabled shall be 
uniform throughout the several counties of the state. 


(d) All rules and regulations of the state department of public wel- 
fare made under this act shall be binding upon the county departments 
of public welfare. 


(e) Aid to the permanently and totally disabled, as used in this chap- 
ter, means money payments to or payments made for medical care in 
behalf of needy individuals eighteen (18) years of age or over who are 
permanently and totally disabled. 


History: En. Sec. 1, Ch. 160, L. 1951; administration and” which appeared after 
amd. Sec. 9, Ch. 71, L. 1957. the words “All rules and regulations of” 
and in subd. (e) inserted the words “or 

Amendment payments made for medical care in behalf 

The 1957 amendment in subd. (d) de-_ of.” 
leted the words “the federal social security 


71-1206. County share of participation. Each county department shall 
reimburse the state department in the amount of two-thirds (2/3) of the 
approved aid to the permanently and totally disabled grants paid by the 
state department to persons in the county each month, exclusive of the 
federal share and limited to the federal matching maximum. Each county 
department shall reimburse the state department in the amount of seventy- 
five per cent (75%) of the portion of such grants that is not included 
within the provisions of the first sentence of this section. Such reimburse- 
ments shall be credited to the aid to the permanently and totally dis- 
abled account of the state department. Payments for medical care in 
behalf of recipients of aid to the permanently and totally disabled shall 
not be subject to the above provisions. 


History: En. Sec. 6, Ch. 160, L. 1951; Repealing Clause 
amd. Sec. 10, Ch. 71, L. 1957. Section 11 of Ch. 71, Laws 1957 repealed 
Amendment all acts and parts of acts in conflict there- 
with. 
The 1957 amendment added the last 
sentence. 


71-1207. Investigation of applications. Whenever the county depart- 
ment receives an application for aid to the permanently and totally dis- 
abled an investigation shall be promptly made. The investigation of each’ 
application for aid to the permanently and totally disabled shall be con- 
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ducted by a staff worker of the county department. Each applicant shall 
be informed of his right to a fair hearing and of the confidential nature 
of information secured with regard to his circumstances. Upon comple- 
tion of such investigation, the staff of the county welfare department shall 
determine whether the applicant is eligible for and should receive a grant 
and the amount of the assistance. The county public welfare board shall 
review the determination made by the staff of the county department. Aid 
shall be furnished promptly to all eligible persons. Each applicant shall 
receive written notice of the decision concerning his application, providing, 
however, when federal law or regulations permit that any amount in a 
sum not exceeding one hundred dollars ($100.00) in any one (1) calendar 
year received by an enrolled member of a recognized Indian tribe as per 
capita payments or a share in the profits and receipts from tribal lands 
and interests or tribal enterprises shall not be used to decrease the amount 
of assistance received under this act. 

History: En. Sec. 7, Ch. 160, L. 1951; pealed all acts and parts of acts in con- 


amd. Sec. 1, Ch. 104, L. 1959. flict therewith. 
Amendment Effective Date 
The 1959 amendment added the proviso Section 3 of Ch. 104, Laws 1959 pro- 
to this section. vided the act should be in effect from and 
: after its passage and approval. Approved 
Repealing Clause March 2, 1959. 


Section 2 of Ch. 104, Laws 1959 re- 


CHAPTER 14—SERVICES TO THE BLIND 


Section 71-1401. Definitions. 
71-1402. Administrator. 
71-1403. Supervisor—duties. 
71-1404. Administration. 
71-1405. Cooperation with federal government. 
71-1406. Receipt and disbursement of federal funds. 
71-1407. Gifts. 
71-1408. Eligibility for vocational rehabilitation services. 
71-1409. Eligibility for rehabilitation services. 
71-1410. Maintenance not assignable. 
71-1411. Hearings. 
71-1412. Misuse of lists and records. 
71-1413. Saving clause. 
71-1414. Appropriation authorization. 
71-1415. Short title. 


71-1401. Definitions. As used in this act: 
(a) “State department” means the state department of public welfare. 
(b) “State board’? means the state board of public welfare. 


(c) “Administrator” means the administrator of the state department 
of public welfare. 


(d) “Supervisor” means the supervisor of the program of services for 
the blind. 


(e) “Vocational rehabilitation” and “vocational rehabilitation serv- 
ices” mean any services, provided directly or through public or private 
instrumentalities, found by the supervisor to be necessary to compensate 
a blind individual for his employment handicap, and to enable him to en- 
gage in a remunerative occupation including, but not limited to, medical 
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and vocational diagnosis, vocational guidance, counseling and placement, 
rehabilitation training, physical restoration, transportation, occupational 
and business licenses, tools, equipment, initial stocks and supplies, in- 
cluding livestock, capital advances, maintenance, and training books and 
materials. 


(f) “Rehabilitation services” means any services, provided directly or 
through public or private instrumentalities, found by the supervisor to be 
necessary to compensate a blind individual for his employment handicap 
or to enable him to achieve the maximum degree of self-care and to en- 
gage in productive tasks including, but not limited to, services of the type 
described in subsection (d) hereof. 

(g) “Rehabilitation training’? means all necessary training provided 
to a blind individual to compensate for his employment handicap includ- 
ing but not limited to, manual, preconditioning prevocational, and supple- 
mentary training and training provided for the purpose of achieving 
broader or more remunerative skills and capacities. 

(h) “Physical restoration” means any medical, surgical or therapeutic 
treatment necessary to correct or substantially reduce a blind individual’s 
employment handicap within a reasonable length of time including, but 
not limited to, medical, psychiatric, dental and surgical treatment, nursing 
services, hospital care, convalescent home care, drugs, medical and surgical 
supplies, and prosthetic appliances, but excluding curative treatment for 
acute or transitory conditions. 

(i) “Prosthetic appliance’ means any artificial device necessary to 
support or take the place of a part of the body or to increase the acuity 
of a sense organ. 

(j) “Occupational licenses’? means any license, permit or other writ- 
ten authority required by any governmental unit to be obtained in order 
to engage in an occupation. 

(k) ‘Business licenses” means any license, permit or other written 
authority required by any governmental unit to be obtained in order to 
engage in a business. 

(1) “Maintenance” means money payments not exceeding the esti- 
mated cost of subsistence during the provision of vocational rehabilitation 
and rehabilitation services. 

(m) “Blind individual” means an individual whose central visual 
acuity does not exceed 20/200 in the better eye with correcting lenses, 
or whose visual acuity is greater than 20/200 but is accompanied by a 
limitation in the fields of vision such that the widest diameter of the visual 
field subtends an angle no greater than 20 degrees; or who has other eye 
conditions which render vision equally defective; or who has an eye con- 
dition which will cause blindness. 


History: En. Sec. 1, Ch. 167, L. 1955. the federal government in such services; 
; providing for administration of the pro- 
Title of Act gram by the public welfare department; 


An act relating to vocational rehabilita- defining terms; establishing standards of 
tion and related services for the blind; eligibility; repealing conflicting acts. 
establishing a plan for cooperation with 


71-1402. Administrator. The program shall be administered, under 
the general supervision and direction of the state department, by a super- 
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visor and such other staff as designated by the administrator in accordance 

with established personnel standards of the state department and on the 

basis of their education, training, experience and demonstrated ability. 
History: En. Sec. 2, Ch. 167, L. 1955. 


71-1403. Supervisor—duties. In carrying out his duties under this act, 
the supervisor: 

(a) shall, with the approval of the state department, make regulations 
governing the protection of records and confidential information, the man- 
ner and form of filing applications, eligibility, and investigation and deter- 
mination thereof, for vocational rehabilitation and other services, pro- 
cedures for fair hearings and such other regulations as he finds necessary 
to carry out the purposes of this act; 


(b) shall, with the approval of the dai inieteatat establish appropriate 
subordinate administrative units; 


(c) shall, with the approval of the state administrator, take such 
other action as he deems necessary or appropriate to carry out the pur- 
poses of this act. 

History: En. Sec. 3, Ch. 167, L. 1955. 


71-1404. Administration. Except as otherwise provided by law, the 
state department, shall provide the services authorized by this act to ee 
individuals determined by the supervisor to be eligible therefor and, 
carrying out the purposes of this act the department may, among ae 
things: 


(a) cooperate with other departments, agencies and institutions, both 
public and private, in providing the services authorized by this act to 
blind individuals, in studying the problems involved therein, and in estab- 
lishing, developing and providing, in conformity with the purposes of this 
act, such programs, facilities and services as may be necessary or de- 
sirable; 


(b) enter into reciprocal agreements with other states to provide the 
services authorized by this act to residents of the states concerned; 
(c) conduct research and compile statistics relating to the provision of 
services to or the need of services of blind individuals. 
History: En. Sec. 4, Ch. 167, L. 1955. be 


71-1405. Cooperation with federal government. The state department, 
may cooperate, pursuant to agreements with the federal government, in 
carrying out the purposes of any federal statutes pertaining to the pur- 
poses of this act and to comply with such conditions as may be necessary 
to secure the full benefits of such federal statutes. 

History: En. Sec. 5, Ch. 167, L. 1955. 


71-1406. Receipt and disbursement of federal funds. The state treas- 
urer is hereby designated as the custodian of all funds received from the 
federal government for the purpose of carrying out any federal statutes 
pertaining to the purposes of this act. The state treasurer shall make 
disbursements from such funds and from all state funds available for 


226 


SERVICES TO THE BLIND 71-1410 


such purposes upon ceftification of the administrator in accord with the 
regulations so provided. 


History: En. Sec. 6, Ch. 167, L. 1955. 


71-1407. Gifts. The administrator is hereby authorized and empow- 
ered, with the approval of the state board, to accept and use gifts made 
unconditionally by will or otherwise for the purposes of this act. Gifts 
made under such conditions as in the judgment of the state board are 
proper and consistent with the provisions of this act may be so accepted 
and shall be held, invested, reinvested, and used in accordance with the 
conditions of the gift. 

History: En. Sec. 7, Ch. 167, L. 1955. 


71-1408. Eligibility for vocational rehabilitation services. Vocational 
rehabilitation services shall be provided to any blind individual (1) who, 
at the time of filing his application therefor, resides in the state for other 
than a temporary purpose, and whose vocational rehabilitation the super- 
visor determines, after full investigation, can be satisfactorily achieved, 
or (2) who is eligible therefor under the terms of an agreement with 
another state or with the federal government; provided that, except as 
otherwise provided by law or as specified in any agreement with the 
federal government with respect to classes of individuals certified to the 
state department thereunder, the following vocational rehabilitation serv- 
ices shall be provided at public cost only to blind individuals found to re- 
quire financial assistance with respect thereto: 

(a) Physical restoration. 

(b) Transportation not provided to determine the eligibility of the 
individual for vocational rehabilitation services and the nature and extent 
of the services necessary. 

(c) Occupational and business licenses. 

(d) Tools, equipment, initial stock and supplies, including livestock 
and capital advances. 

(e) Training books and materials. 

({) Maintenance. 

History: En. Sec. 8, Ch. 167, L. 1955. 


71-1409. Eligibility for rehabilitation services. Rehabilitation services 
shall be provided to any blind individual (a) who, at the time of filing his 
application therefor resides in the state for other than a temporary pur- 
pose, (b) who the supervisor, after full investigation, determines can be 
assisted, through the provision of such services, to achieve a more useful 
and purposeful life, or (c) who is eligible therefor under the terms of an 
agreement with another state or with the federal government. 


History: En. Sec. 9, Ch. 167, L. 1955. 


71-1410. Maintenance not assignable. The right of any individual to 
maintenance under this act shall not be transferable or assignable at law 
or in equity. 

History: En. Sec. 10, Ch. 167, L. 1955. 
Zab 
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71-1411. Hearings. Any individual applying for or receiving voca- 
tional rehabilitation or any other services authorized by this act who is 
aggrieved by any action or inaction of the state department shall be en- 
titled, in accordance with regulations, to a fair hearing by the state de- 
partment. 

History: En. Sec. 11, Ch. 167, L. 1955. 


71-1412. Misuse of lists and records. It shall be unlawful, except for 
purposes directly connected with the administration of the programs au- 
thorized by this act, and in accordance with regulations, for any person 
or persons to solicit, disclose, receive, or make use of, or authorize, 
knowingly permit, participate in, or acquiesce in the use of any list of, 
or names of, or any information concerning, persons applying for or re- 
ceiving vocational rehabilitation or any other services authorized by this 
act, directly or indirectly derived from the records, papers, files, or com- 
munications of the state or subdivisions or agencies thereof, or acquired 
in the course of the performance of official duties. 

History: En. Sec. 12, Ch. 167, L. 1955. 


71-1413. Saving clause. The legislative assembly reserves the right to 
amend or repeal all or any part of this act at any time; and there shall 
be no vested private right of any kind against such amendment or repeal. 
All the rights, privileges, or immunities conferred by this act or by acts 
done pursuant thereto shall exist subject to the power of the legislative 
assembly to amend or repeal this act at any time. 

History: En. Sec. 15, Ch. 167, L. 1955. 


71-1414. Appropriation authorization. There are hereby authorized 
to be included in the appropriations for the state department such sums 
as may be necessary to carry out the provisions of this act. 

History: En. Sec. 16, Ch. 167, L. 1955. 


71-1415. Short title. This act may be cited as the “Services to the 
Blind Act” of Montana. 


History: En. Sec. 17, Ch. 167, L. 1955. of such provision to other persons or cir- 


id cumstances shall not be affected thereby.” 
Separability Clause OU Pe see 


Section 14 of Ch. 167, Laws 1955 read Repealing Clause 
“Separability. If any provision of this Section 13 of Ch. 167, Laws 1955 re- 
act, or the application thereof to any per-  pealed all other laws or parts of laws in 
son or circumstances, is held invalid, the conflict therewith. 
remainder of the act, and the application 
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Chapter 1. 


Railroads—regulation by board of railroad commissioners, 72-150, 72-164. 


6. General regulation of business of railroads, 72-668 to 72-670. 


-CHAPTER 1—RAILROADS—REGULATION BY BOARD OF 
RAILROAD COMMISSIONERS 


Section 72-150. Rules for equipment’of cars, trains, engines, and health and sanitation. 


72-164. 


Railroad commission may order electric signal bells installed. 


72-101. (3779) Creation of commission. 


Vacancy 


The time limitations prescribed in sec- 
tion 23-809 which provides the secretary 
of state shall certify to the various county 
clerks the names of persons nominated 
for election not less than 45 days nor 
more than 90 days before the election, 
has no application to an election to fill a 
vacancy created by the resignation of a 
regularly elected railroad commissioner 
where, such commissioner defers and 
withholds the effective date of his resig- 
nation until but 32 days remain between 
such effective date and the day of the 
general election. State ex rel. Mitchell v. 
epee Court, 128 M 325, 275 P 2d 642, 
47. 

The provisions of section 23-809, a gen- 
eral statute, are in conflict with the spe- 
cial provisions of this section, a special 
statute, which applies specifically and ex- 
clusively to the filling of vacancies occur- 
ring in the board of commissioners of 
the state of Montana. State ex rel. Mit- 
chell v. District Court, 128 M 325, 275 P 
2d 642, 646. 


There can be no special election to elect 
the governor’s appointee’s successor under 
this section, for the result of a special 
election could oust the governor’s ap- 
pointee prior to the next general election 
held next after such appointee’s appoint- 
ment and qualification. State ex rel. Mit- 
chell v. District Court, 128 M 325, 275 P 
2d 642, 647. 


The office of railroad commissioner is 
one that is required to be filled by the 
voters at the general elections held bi- 
ennially, and it is only when a vacancy 
occurs that a temporary appointment is 
authorized to stop the gap and permit the 
board to continue to function with three 
members until the electors are presented 
with their first opportunity to select the 
appointee’s successor which opportunity 
is afforded under the law at the next gen- 
eral election held following the occurrence 
of the vacancy. State ex rel. Mitchell v. 
er ek Court, 128° M''325, 275° bez 042. 
646. 


72-118. (3796) Power to alter classification or rate—hearing complaint. 


Change in Rates 


Advantage, preference or discrimination 
standing alone is not sufficient justifica- 
tion for interference with intrastate rates. 
It is only undue or unreasonable ad- 
vantage, preference or prejudice, or un- 
due, unreasonable or unjust discrimina- 
tion that justifies intervention by the 
interstate commerce commission. Mon- 
tana Citizens F. R. Assn. v. Board of 
Rok Gomrs:, 128 MM’ 127, 271 P’2d° 1024, 
1030. 


Disparity between Interstate Rates and 
Intrastate Rates 


The consequences of an intrastate rate 
increase by the state board are quite dif- 
ferent from the standpoint of a shipper 
from an interstate rate increase by the 
interstate commerce commission. The rea- 
son for this difference is that the inter- 
state commerce commission has the power 


and authority to declare a rate unreason- 
able or discriminatory retroactively and 
to compel reparation to a shipper who has 
paid freight charges in excess of a rea- 
sonable rate. The state board has no such 
authority. Consequently, the state board 
should require independent proof on mat- 
ters essential to warrant an increase in 
intrastate rates and charges and should 
not assume that the intrastate rate was 
properly related to the interstate rate 
prior to the change made in the latter and 
that to maintain this relationship the in- 
trastate rate had to be increased exactly 
the same as the interstate rate. Montana 
Citizens F. R. Assn. v. Board of R. R. 
Comrs., 128 M 127, 271 P 2d 1024, 1027. 


The state board has no authority to 
grant an automatic raise in intrastate 
rates simply because the interstate com- 
merce commission had granted a raise in 
interstate rates. The mere disparity be- 
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tween the interstate rates and the intra- 
state rates does not compel the state 
board to grant an increase so as to re- 


72-119. 


References 
Cited or applied in Great Northern Ry. 


72-123. 


- Discontinuance of Service 


An order of the board that there should 
be no curtailment or discontinuance of 
passenger train service between points 
within the state except where authorized 
by commission is valid under the statute 
and in line with authorities that a public 
utility may not discontinue its service 
without approval of the public service 
commission. Great Northern Ry. v. Board 
of Railroad Comrs., 130 M 250, 298 P 2d 
1093, 1094. (Dissenting opinion, 130 M 250, 
298 P 2d 1093, 1095.) 

Railroad was not authorized to discon- 
tinue railway service between points with- 
in Montana without permission of the 
commission, although in an earlier petition 


72-124. (3802) Attorney general as 


References 


Cited or applied in state ex rel. Olsen 
v. Public Service Commission, 131 M 
104, 308 P 2d 633, 639. 


RAILROADS 


move the disparity... Montana Citizens F. 
R. Assn. v. Board of R. R. Comrs., 128 M 
127, 271 ‘P'2d 1024, 1027. 


(3797) General powers of board. 


v. Board of Railroad Comrs., 


130 M 250, 
298 P 2d 1093, 1094. 


(3801) Power to compel railroad companies to provide, etc. 


by the railroad to discontinue such service 
the commission had ruled it had no juris- 
diction. The erroneous ruling of the board 
that it had no jurisdiction over proceed- 
ings to abandon the service so far as it 
affected intrastate transportation did not 
justify the railroad in removing the trains. 
That order was subject to review and the 


obligation to have that order reviewed 


rested on the railway company as a nec- 
essary step to procure the consent of the 
board for the abandonment of the train 
service. Great Northern Ry. v. Board of 
Railroad Comrs., 130 M 250, 298 P 2d 
1093, 1095. (Dissenting opinion, 130 M 
250, 298 P 2d 1093, 1095.) 


attorney for board. 


72-125. (3803) Court review of action of board—pleadings. 


Obligation to Review 


Where the board ruled that it had no 
jurisdiction in acting on a railroad’s peti- 
tion to discontinue service, the railroad 
was not authorized to discontinue such 
service between points within the state 
without the consent of the commission. 
The order was subject to review and the 
obligation to have that order reviewed 
rested on the railway company, as a nec- 
essary step to procure the consent of the 


72-132. 


Appellant Review 


The findings of the board are by law 
deemed prima facie just, reasonable and 
proper, and courts should ascribe to them 
the strength due to the judgments of a 
tribunal appointed by law and informed 
by experience. The board’s conclusion is 
subject to review, but when supported by 
evidence is accepted as final. Chicago, M., 
St. P. & P. R. Co. v. Board of R. R. 
Comrs., 126 M 568, 255 P 2d 346, 350. 


Requiring Continuation of Service at a 
Loss 

Where convenience and necessity is 
found to exist, evidence of earnings and 


board for the abandonment of the train 
service. Great Northern Ry. v. Board of 
Railroad Comrs., 130 M 250, 298 P 2d 
1093, 1095. (Dissenting opinion, 130 M 
250, 298 P 2d 1093, 1095.) 


References 
Cited in Montana Citizens F. R. Assn. 


v. Board of R. R. Comrs., 128 M 127, 271 
P 2d 1024,: 1027. 


(3809) Action tc determine reasonableness of rates, etc. 


losses on its various services would be 
material before a railroad would be heard 
to complain that a service is an undue 
burden on interstate commerce or that in 
rendering the service there is an unlawful 
taking of property without due process of 
law. Ghicago,-M:, St.cP.°& 8 PP Re sass 
Board of R. R. Comrs., 126 M 568, 255 
P 2d 346, 352. 


The fact that several trains are run at 
a loss, is not, standing alone, sufficient 
to justify the discontinuance of the trains 
in question. It has long been settled that 
a requirement that a particular service be 
rendered at a loss does not make a service 
confiscatory and thereby an unconstitu- 
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tional taking of property. The Constitu- to escape from the duties incidental to it. 
tion does not grant to a railroad company Chicago, M., St. P. & P. R. Co v. Board 
a continuing privilege of exercising its of R. R. Comrs., 126 M 568, 255 P 2d 346, 
franchise and at the same time permit it 351. 


ig Acs: (3810) Action by shippers. 
References 


Cited in Montana Citizens F. R. Assn. 
v. Board of R. R. Comrs., 128 M 127, 271 
P 2d 1024, 1027. d 


72-150. (3827) Rules for equipment of cars, trains, engines, and health 
and sanitation. The railroad commission of the state of Montana shall 
have full authority, after notice and hearing, to make and enforce rules 
and regulations providing for the installation on and equipment of trains, 
cars, or engines, with safety appliances, and providing for sanitation and 
adequate shelter as it affects the health of all railroad employees, includ- 
ing, but not limited to, trainmen, enginemen, yardmen, maintenance of 
way employees, highway crossing watchmen, clerical, platform, freight 
house and express employees; and shall have authority to inspect the 
same and enforce regulations with regard thereto, such inspection rules 
and regulations to be from time to time co-extensive with the require- 
ments of, and in conformity to, the provisions of the acts of Congress, and 
rules and regulations of the interstate commerce commission as then effec- 
tive. 


History: En. Sec. 1, Ch. 136, L. 1909; limited to, trainmen, enginemen, yardmen, 
re-en. Sec. 3827, R. C. M. 1921; amd. Sec. maintenance of way employees, highway 
1, Ch. 63, L. 1959, crossing watchmen, clerical, platform, 
freight house and express employees.” 


Amendment 
The 1959 amendment inserted the words Repealing Clause 
“and providing for sanitation and ade- Section 2 of Ch. 63, Laws 1959 repealed 


quate shelter as it affects the health of all acts and parts of acts in conflict 
all railroad employees, including, but not therewith. 
72-155. (3832) Action to determine reasonableness of rule. 


References 


Cited or applied in Chicago, M., St. P. 
Ore Sate Co. Vo. board.of kK. “R. Comrs,, 
126 M 568, 255 P 2d 346, 349. 


72-164. (3842) Railroad commission may order electric signal bells 
installed. Authority is hereby given to the board of railroad commis- 
sioners of the state of Montana upon petition in writing made to it by 
any board of county commissioners of the state of Montana, to order 
railroad companies to install and maintain an electrically operated bell 
or other signalling device at all points in the state of Montana where the 
main lines, spurs, or switches of any railroad in continuous operation 
and use, owned or operated by them, cross any public highway now law- 
fully established or hereafter laid out within the state of Montana, and 
where the contour of the country adjacent to said crossing is such that a 
person approaching same along said highway cannot, at a distance of 
twenty-five (25) feet of said crossing, obtain an unobstructed view of said 
railroad track for a distance of one half (12) mile on either side of said 
crossing; or where any other hazardous conditions exist which make it 
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advisable that electric signalling devices be installed; provided, however, 
all persons driving motor vehicles upon the public highways of this state, 
outside of corporate limits of incorporated cities or towns, where the 
view is obscure, or when a moving train is within sight or hearing, shall 
' bring said vehicle to a full stop not less than ten (10) nor more than one 
hundred (100) feet from where said highway intersects railroad tracks 
within this state, before crossing the same, at all crossings where a flag- 
man or a mechanical device is not maintained to warn the traveling public 
of approaching trains or cars. 


History: En. Sec. 1, Ch. 151, L. 1919; 
re-en. Sec. 3842, R. C. M. 1921; amd. Sec. 
Ch. 115, Li, 1957. 


Repealing Clause 


Section 2 of Ch. 115, Laws 1957 repealed 
all acts and parts of acts in conflict there- 


with. 
Amendment 


The 1957 amendment inserted the words 
“or where any other hazardous conditions 
exist which make it advisable that electric 


Effective Date 


Section 3 of Ch. 115, Laws 1957 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 5, 1957. 


signalling devices be installed.” 


CHAPTER 6—GENERAL REGULATION OF BUSINESS OF RAILROADS 


Section 72-668. Track motor cars—windshield—wipers—canopy on top. 
72-669. Head and rear lights on track motor cars. 
72-670. Violation—misdemeanor. 


72-668. Track motor cars — windshield — wipers—canopy on top. 
Every person, firm, or corporation operating or controlling any railroad 
running through or within this state as a common carrier shall on or before 
January 1, 1959, equip each of its track motor cars with: 


(1) A windshield of safety glass and a device for wiping rain, snow 
and other moisture therefrom; such device shall be maintained in good 
order, and so constructed as to be controlled by the operator of said track 
motor car, and 

(2) Upon request of the foreman, a canopy or top of such construc- 
tion as to adequately protect the occupants thereof from the rays of the 
sun, rain, snow, or other inclement weather. 

History: En. Sec. 1, Ch. 109, L. 1957. 


Title of Act 


An act providing for installation of 
windshields of safety glass, windshield 


wipers, a canopy or top, and elaciaie head- 
lights and tail lights upon track motor cars 
operated by railroads running through or 
within this state as a common carrier and 
providing a penalty for violation thereof. 


72-669. Head and rear lights on track motor cars. Every person, firm 
or corporation, operating or controlling any railroad running through or 
within this state as a common carrier shall on or before January 1, 1959, 
equip each of its track motor cars used during the period from thirty 
(30) minutes before sunset, to thirty (30) minutes after sunrise, with an 
electric headlight of such construction and with sufficient candle power 
to be plainly visible at a distance of not less than three hundred (300) 
feet in advance of such track motor car, any track obstruction, land mark, 
warning sign, or grade crossing, and further equip such track motor car 
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with a red rear electric light of sufficient candle power to be plainly 
visible at a distance of not less than three hundred (300) feet. 
History: En. Sec. 2, Ch. 109, L. 1957. 


72-670. Violation—misdemeanor. Every violation of any section of 
this act is a misdemeanor. 
History: En. Sec. 3, Ch. 109, L. 1957. 
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TITLE 73—RECORDING TRANSFERS 


Chapter 1. Recording transfers—release of oil, gas and mineral leases, 73-104. 


CHAPTER 1—RECORDING TRANSFERS—RELEASE OF OIL, GAS 
AND MINERAL LEASES 


Section 73-104. Letters patent and other federal and state documents to be recorded 
without acknowledgment. 


73-104. (6892) Letters patent and other federal and state documents 
to be recorded without acknowledgment. Letters patent from the United 
States, or from the state of Montana, or other documents and instruments 
or duly certified copies thereof issued by or pursuant to the authority of 
the United States, or the state of Montana, which evidence title to land 
or affect the title thereof, executed and authenticated pursuant to existing 
law, may be recorded without acknowledgment or further proof; and 
where letters patent have been lost, or are beyond the control of any 
party deraigning title therefrom, or for any reason they remain unrecorded, 
any person claiming title thereunder may cause a transcript of the copy 
of such letters patent kept by the government issuing the same, duly 
certified by the officer or individual having lawful custody of such copy, 
to be recorded in lieu of the original; and such recorded copy shall have 
prima facie the same force and effect as the original, for title or for evi- 
dence, until the said original letters patent be recorded. 


History: En. Sec. 1572, Civ. C. 1895; 
re-en. Sec. 4645, Rev. C, 1907; re-en. Sec. 
6892, R. C. M. 1921; amd. Sec. 1, Ch. 148, 
L. 1957. Cal. Civ. C. Sec. 1160. 


Compiler’s Note 


Section 2 of Ch. 148, Laws 1957 amend- 
ed 25-231. 


73-114. 


Action for Cancellation 


Lessor who intends to claim forfeiture, 
where development is an element, has the 


Amendment 


The 1957 amendment inserted the words 
“or other documents and instruments or 
duly certified copies thereof issued by or 
pursuant to the authority of the United 
States, or the state of Montana, which 
evidence title to land or affect the title 
thereof.” 


(6902) Oil, gas and mineral leases, release of record of. 


duty to demand that development pro- 
ceed or commence. Braun v. Mon-O-Co 
Oil Corp, 133-M 401,320) Po 2er aoa, 


CHAPTER 2—EFFECT OF RECORDING OR FAILURE TO RECORD 
CONVEYANCE OF REAL PROPERLY 


73-201. 


Reservation of Royalty 


Where plaintiff, seeking to quiet title, 
held premises under quitclaim deed from 
prior owner, he took title subject to all 
prior recordations or conveyances con- 


73-203. (6936) Conveyances defined. 


Reservation of Royalty 
Reservation of royalty appearing on 
face of prior conveyances in plaintiff’s 


(6934) Record—to whom notice—recording copies. 


cerning the land in question, including 
reservation of royalty appearing on face 
of prior conveyances. Pluhar v. Gudeyahn 
— M —, 328 P 2d 129, 132. 


chain of title was constructive notice to 
purchaser. Pluhar v. Gudeyahn, — M 
—,. 328 Pi 2d, 129. 132. 
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TITLE 74—SALES AND EXCHANGE 
Chapter 6. Retail installment sales, 74-601 to 74-612. 


CHAPTER 1—SALE AND AGREEMENTS FOR SALE 


74-101. (7581) Sale defined. 


References 


Cited or applied in DeMers v. O’Leary, 
126 M 528, 254 P 2d 1080, 1084. 


74-103. (7583) Agreement for sale. 


References 


Cited or applied in DeMers v..O’Leary, 
126 M 528, 254 P 2d 1080, 1084. 


74-104. (7584) Agreement to sell. 


Operation and Effect 


A seller ordinarily may not sue for the 
purchase price of the property until title 
has passed to the buyer. The actual pass- 
ing of a title, as between the parties to a 


contract of sale of personal property, de- 
pends upon the intention of the parties. 
DeMers v. O’Leary, 126 M 528, 254 P 2d 
1080, 1084. 


CHAPTER 2—CONTRACT FOR SALE OF PERSONAL PROPERTY, 
WHEN VALID—FILING—SEIZURE ON DEFAULT 


74-203. (7593) 


Memorandum 


An endorsed bank check with the addi- 
tional words “payment land” written on 
it is insufficient to constitute the written 
“note or memorandum” required by the 
statutes for it does not contain all. the 


essentials of the agreement. Lewis v. 
Peterson, .127) M’ 474). 267.-P* 2d °127;:128. 


74-207. 


Operation and Effect 


Where conditional sales contract se- 
cured payment of note there could be 


Contract for sale of real property. 


Rights of Way of Necessity 


There are no implied grants or reser- 
vations of rights of way of necessity in 
Montana. Simonson v. McDonald, 131 M 
494, 311 P 2d 982, 984. 


(7597) Default of vendee—seizure and sale of property, etc. 


no recovery on the note after property 
was retaken. Johnson v. Sanderson, 132 
M 451, 318 P 2d 248, 250. 


CHAPTER 3—RIGHTS AND OBLIGATIONS OF SELLER—DELIVERY 
AND WARRANTY 


74-309. (7606) Warranty defined. 


Privity of Contract 

Remote vendee, having no contractual 
relationship with defendant rubber boot 
manufacturer did not state a claim for 
breach of warranty where there was no 


74-315. 


Privity of Contract 

In action for breach of warranty no 
recovery may be had in the absence of 
privity of contract between the manufac- 


showing of privity of contract between 
the defendant and the remote vendee. 
Larson v. United States Rubber Co., 163 
Fy. Supp} 327;. 32825330; 


(7612) Manufacturer’s warranty against latent defects. 


turer and the person seeking to enforce 
the warranty. Larson vy. United States 
Rubber. Co., 163 F Supp 327, 328, 330. 
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74-321. (7618) Warranty of provisions for domestic use. 


Measure of Damages 


The applicable section governing the 
measure of damages when plaintiff’s sheep 
died after eating feed sold by defendant 
is section 17-314 wherein defendant is 
liable for all damages that were foreseen, 
or could easily have been foreseen, as 
likely to result from the putting of the 
thing sold to the use for which it was 
sold. Seaton Ranch Co. v. Montana Veg- 
etable Oil & Feed Co., 126 M 415, 252 
P 2d 1040, 1045. 


Sale—Determination 


On a second appeal of a case where the 
evidence of the “sale” of sheep feed given 
in the second trial was the same as given 
in the first trial, the Supreme Court de- 
termination on the first appeal that the 
plaintiff’s evidence was sufficient to make 
out a prima facie case of sale became the 
law of the case and binding upon the par- 
ties and the district court. Seaton Ranch 
Co. v. Montana Vegetable Oil & Feed 
Co., 126 M 415, 252 P 2d 1040, 1042. 


CHAPTER 4—RIGHTS AND OBLIGATIONS OF BUYER—INSPECTION 
AND PAYMENT 


74-401. 


References 


Cited or applied in Bennett v. Dodgson, 
129 M 228, 284 P 2d 990, 994, 


(7622) Price—when to be paid. 


CHAPTER 6—RETAIL INSTALLMENT SALES 


Section 74-601. 
74-602. 
74-603. 
74-604. 
74-605. 
74-606. 


Short title. 
Definitions. 


Licensing of sales finance companies required. 

Denial, suspension or revocation of licenses. 

Investigations and complaints. 

Powers of superintendent. 

Requirements and prohibitions as to retail installment contracts. 


74-607. 
74-608. Finance charge limitation. 
74-609. Refunds on prepayment. 
74-610. Refinancing retail installment contract. 
74-611. Penalties. 
74-612. Waiver. 
74-601. Short title. 


stallment sales act.” 
History: En. Sec. 1, Ch. 282, L. 1959. 


Title of Act 


An act relating to and regulating the 
retail installment selling and financing of 
goods, including motor vehicles and serv- 
ices; to define terms used herein; to re- 
quire the licensing of sales finance com- 
panies; to vest the administration and 
enforcement of this act in the office of 
the state superintendent of banks; to pre- 
scribe the powers, duties, authority and 
jurisdiction of such superintendent of 
banks with respect to this act; to author- 
ize the adoption and promulgation of 


74-602. Definitions. 


This act may be cited as the “Montana retail in- 


rules and regulations; to prescribe and 
regulate the form and content of con- 
tracts covering the retail installment sale 
of goods and services; to regulate the 
inclusion of insurance in a retail install- 
ment sale; to limit the amount of the 
finance charge that can be made for such 
retail installment sales; to regulate de- 
linquency charges and the refinancing of 
such retail installment sales; to require 
a partial refund of such charges on pre- 
payment; to make certain acts unlawful 
and providing penalties for violations of 
this act; providing for waiver and sever- 
ability. 


Unless otherwise clearly indicated by the context, 


the following words when used in this act, for the purposes of this act, 
shall have the meanings respectively ascribed to them in this section: 


(a) 


“Goods” means all chattels personal, including motor vehicles and 


merchandise certificates or coupons exchangeable for chattels personal, but 


not including money or things in action. 


The term includes goods which, 
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at the time of the sale or subsequently, are to be so affixed to realty as to 
become a part thereof whether or not severable therefrom. | 

(b) “Services” means work, labor and services furnished in the de- 
livery, installation, servicing, repair or improvement of goods. 

(c) “Motor vehicle” means any new or used automobile, mobile home, 
motorcycle, truck, trailer, semitrailer, truck tractor, and all vehicles with 
any power, other than muscular power, primarily designed or used to 
transport persons or property on a public highway, excepting however, any 
vehicle which runs only on rails or tracks or in the air. 


(d) “Retail buyer” or “buyer” means a person who buys goods or 
obtains services from a retail seller in a retail installment transaction under 
a retail installment contract and not for the purpose of resale. 


(e) “Retail seller’ or “seller”? means a person who sells goods or fur- 
nishes services to a retail buyer under a retail installment contract. 


(f) “Retail installment transaction” means a contract to sell or furnish 
or the sale or furnishing of goods or services by a retail seller to a retail 
buyer under a retail installment contract for a time sale price payable in 
one or more deferred installments. 


(g) “Retail installment contract” or “contract” means an agreement 
evidencing a retail installment transaction entered into in this state pur- 
suant to which a buyer promises to pay in one or more deferred install- 
ments the time sale price of goods and/or services. The term includes 
a chattel mortgage, conditional sales contract and a contract for the bail- 
ment or leasing of goods by which the bailee or lessee contracts to pay 
as compensation for its use a sum substantially equivalent to or in excess 
of its value and by which it is agreed that the bailee or lessee is bound to 
become, or for no further or a merely nominal consideration has the option 
of becoming, the owner of the goods upon full compliance with the pro- 
visions of the contract. 


(h) “Cash sale price’ means the price stated in a retail installment 
contract for which the seller would have sold or furnished to the buyer, 
and the buyer would have bought or obtained from the seller, the goods 
or services which are the subject matter of the retail installment contract, 
if such sale had been a sale for cash at a cash price instead of a retail in- 
stallment transaction at a time sale price. The cash sale price may include 
any taxes, registration, certificate of title, license and official fees, and 
cash sale prices for services, if any, and for accessories and their installa- 
tion and for delivery, servicing, repairing or improving the goods. 

(i) “Official fees’ means the fees prescribed by law for filing, record- 
ing or otherwise perfecting and releasing or satisfying any title or lien 
retained or taken by a seller in connection with a retail installment trans- 
action. 

(j) “Principal balance” means the cash sale price of the goods or 
services which are the subject matter of the retail installment transaction 
plus the amounts, if any, included in the sale, if a separate identified charge 
is made therefor and stated in the contract, for insurance and other bene- 
fits and official fees, minus the amount of the buyer’s down payment in 
money or goods. 
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(k) “Finance charge” means the amount, as limited by section 8 
[74-608] hereof, in addition to the principal balance, agreed upon between 
the buyer and the seller, to be paid by the buyer for the privilege of pur- 
chasing goods or services to be paid for by the buyer in one or more 
deferred installments. 

(1) “Time sale price” means the total of the cash sale price of the 
goods or services and the amount, if any, included for insurance and other 
benefits if a separate identified charge is made therefor and the amounts 
of the official fees and the finance charge. 

(m) “Sales finance company” means a person engaged, in whole or in 
part, in the business of purchasing retail installment contracts from one 
or more sellers. The term includes but is not limited to a bank, trust 
company, investment company, Morris Plan company or savings and loan 
association, if so engaged. The term shall not include a person who makes 
only isolated purchases of retail installment contracts, which purchases 
are not being made in the course of repeated and successive purchases of 
retail installment contracts from the same seller. 


(n) “Holder” of a retail installment contract means the retail seller 
of the goods or services under the contract, or, if the contract is pur- 
chased by a sales finance company or other assignee, the sales finance 
company or other assignee. 


(o) “Person” means an individual, partnership, corporation, associa- 
tion, and any other group however organized. 


(p) “Superintendent” means the state superintendent of banks of the 
state of Montana. 


(q) Words in the singular include the plural, the masculine includes 
the feminine and the neuter, and vice versa. 


(r) This act shall have no application to the lending of money by 
banks or other lending institutions and securing loans by chattel mort- 
gages of goods in the ordinary course of lending by such banks or other 
lending institutions. 

History: En. Sec. 2, Ch. 282, L. 1959. 


74-603. Licensing of sales finance companies required. (a) No per- 
son shall engage in the business of a sales finance company in this state 
without a license therefor as provided in this act: Provided, however, that 
no bank, trust company or savings and loan association authorized to do 
business in this state shall be required to obtain a license under this act 
but shall comply with all of the other provisions of this act. 

(b) The application for such license shall be in writing, under oath 
and in the form prescribed by the superintendent. The application shall 
contain the name of the applicant; date of incorporation, if incorporated; 
the address where the business is or is to be conducted and similar in- 
formation as to any branch office of the applicant; the name and resident 
address of the owner or partners or, if a corporation or association, of the 
directors, trustees and principal officers, and such other pertinent informa- 
tion as the superintendent may require. 

(c) The license fee for each calendar year or part thereof shall be the 
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sum of one hundred dollars ($100) for each place of business of the licensee 
in this state. 


(d) Lach license shall specify the location of the office or branch and 
must be conspicuously displayed there. In case such location be changed, 
the superintendent shall endorse the change of location of the license 
without charge. 


(e) Upon the filing of such application, and the payment of said fer, 
the superintendent shall issue a license to the applicant to engage in the 
business of a sales finance company under and in accordance with the 
provisions of this act for a period which shall ex, ve the last day of 
December next following the date of its issuance. Suciu 'icense shall not 
be transferable or assignable. No licensee shall transact any business pro- 
vided for by this act under any other name. 


History: En. Sec. 3, Ch. 282, L. 1959. 


74-604. Denial, suspension or revocation of licenses. (a) Renewal 
of a license originally granted under this act may be denied, or a license 
may be suspended or revoked by the superintendent on the following 
grounds: (1) Material misstatement of fact in the application for 
license; (2) wilful failure to comply with any provision of this act relating 
to retail installment contracts; (3) defrauding any retail buyer to the 
buyer’s damage; (4) fraudulent misrepresentation, circumvention or con- 
cealment by the licensee through whatever subterfuge or device of any of 
the material particulars or the nature thereof required to be stated or 
furnished to the retail buyer under this act. 


(b) If a licensee is a partnership, association or corporation, it shall 
be sufficient cause for the suspension or revocation of a license that any 
officer, director or trustee of a licensed association or corporation, or any 
member of a licensed partnership, has so acted or failed to act as would 
be cause for suspending or revoking a license to such party as an in- 
dividual. Each licensee shall be responsible for the acts of any or all of 
his employees while acting as his agent, if such licensee after actual knowl- 
edge of said acts retained the benefits, proceeds, profits or advantage ac- 
cruing from said acts or otherwise ratified said acts. 


(c) No license shall be denied, suspended or revoked except after 
hearing thereon. The superintendent shall give the licensee at least ten 
(10) days’ written notice, in the form of an order to show cause, of the 
time and place of such hearing by registered mail addressed to the prin- 
cipal place of business in this state of such licensee. The said notice shall 
contain the grounds of complaint against the licensee. Any order suspend- 
ing or revoking such license shall recite the grounds upon which the same 
is based. The order shall be entered upon the records of the superin- 
tendent and shall not be effective until after thirty (30) days’ written 
notice thereof given after such entry forwarded by registered mail to the 
licensee at such principal place of business. No revocation, suspension 
or surrender of any license shall impair or affect the obligation of any 
lawful retail installment contract acquired previously thereto by the 
licensee. 
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(d) Any person, licensee, or applicant, considering himself azgrieved 
by an order of the superintendent may within thirty (30) days from the 
entry of the order complained of, apply for writ of review in accordance 
with the provisions of chapter 90 of Title 93 of the ‘Revised Codes of 
Montana of 1947 [93-9001 to 93-9011]. 

History: En. Sec. 4, Ch. 282, L. 1959. 


74-605. Investigations and complaints. (a) The superintendent, or 
his duly authorized representatives, shall have the power to make such 
investigations as he shall deem necessary and, to the extent necessary for 
this purpose, he may examine such licensee or any other person and shall 
have the power to compel the production of all relevant books, records, 
accounts and documents. 

(b) Any retail buyer having reason to believe that this act relating 
to his retail installment contract has been violated may file with the super- 
intendent a written complaint setting forth the details of such alleged 
violation and the superintendent, upon receipt of such complaint, may 
inspect the pertinent books, records, letters and contracts of the licensee 
and of the retail seller involved, relating to such specific written complaint. 

History: En. Sec. 5, Ch. 282, L. 1959. 


74-606. Powers of superintendent. (a) The superintendent shall 
adopt and promulgate such rules and regulations as shall be necessary to 
carry out the intent and purposes of this act. All rules and regulations of 
general application shall be filed in the office of the superintendent. A 
copy of every such rule or regulation shall be mailed to each licensee, 
postage prepaid, at least fifteen (15) days in advance of its effective date: 
Provided, however, the failure of a licensee to receive a copy of such rules 
or regulations shall not exempt him from the duty of compliance with 
such rules and regulations lawfully promulgated hereunder. 

(b) The superintendent shall have power to issue subpoenas to com- 
pel the attendance of witnesses and the production of documents, papers, 
books, records and other evidence before him in any matter over which 
he has jurisdiction, control or supervision pertaining to this act. The 
superintendent shall have the power to administer oaths and affirmations 
to any person whose testimony is required. 

(c) If any person shall refuse to obey any such subpoena, or to give 
testimony, or to produce evidence as required thereby, any judge of the 
district court of the county in which the licensed premises are located 
may, upon application and proof of such refusal, make an order awarding 
process of subpoena or subpoena duces tecum for the witness to appear 
before the superintendent and to give testimony, and to produce evidence 
as required thereby. Upon filing such order, in the office of the clerk of 
the said court, the clerk shall issue process of subpoena, as directed, under 
the seal of said court, requiring the person to whom it is directed, to 
appear at the time and place therein designated. 

(d) If any person served with any such subpoena shall refuse to 
obey the same, and to give testimony, and to produce evidence as required 
thereby, the superintendent may apply to the judge of the court issuing 
such subpoena for an attachment against such person, as for a contempt. 
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The judge, upon satisfactory proof of such refusal, shall issue an attach- 
ment, directed to any sheriff, constable or police officer, for the arrest of 
_ such person, and upon his being brought before such judge, proceed to a 
hearing of the case. The judge shall have power to enforce obedience to 
such subpoena, and the answering of any question, and the production of 
any evidence that may be proper by a fine, not exceeding one hundred 
dollars ($100), or by imprisonment in the county jail, or by both fine and 
imprisonment, and to compel such witness to pay the costs of such pro- 
ceeding to be taxed. 


History: En. Sec. 6, Ch. 282, L. 1959. 


74-607. Requirements and prohibitions as to retail installment con- 
tracts. (a) . Each retail installment contract shall be in writing, shall be 
signed by both the buyer and the seller, and shall be completed as to all 
essential provisions prior to the signing of the contract by the buyer. 
However, if a retail installment transaction is a sale of goods other than 
a motor vehicle where no title, lien or other security interest is retained 
or taken by the seller, then the retail installment contract need not be 
contained in a single document. In such cases, if the contract is contained 
in more than one document, then one such document may be an original 
document executed by the retail buyer applicable to purchases of goods or 
services to be made by the retail buyer from time to time and in such case 
such document, together with the sales slip, account book or other written 
statement relating to each purchase, shall set forth all of the information 
required by this section and shall constitute the retail installment contract 
for each such purchase. 


(b) The printed portion of the contract, other than instructions for 
completion, shall be in at least eight (8) point type. The contract shall 
contain the following notice in a size equal to at least ten (10) point bold 
type: 

1. “Notice to the buyer. Do not sign this contract before you read 
it or if it contains any blank spaces. 


2. “You are entitled to an exact copy of the contract you sign. 


3. “Under the law, you have the right to pay off in advance the full 
amount due and to obtain a partial refund of the finance charge.” 

(c) If the contract covers the sale of a motor vehicle, it shall also 
contain, in a size equal to at least ten (10) point bold type, a specific state- 
ment that liability insurance coverage for bodily injury and property 
damage caused to others is not included if that is the case. | 

(d) The seller shall deliver to the buyer or mail to him at his address 
shown in the contract, a copy of the contract signed by the seller. Until 
the seller does so, a buyer who has not received delivery of the goods or 
been furnished the services shall have the right to rescind his agreement 
and to receive a refund of all payments made and return of all goods 
traded in to the seller on account of or in contemplation of the contract, or 
if such goods cannot be returned, the value thereof. Any acknowledg- 
ment by the buyer of delivery of a copy of the contract shall be in a size 
equal to at least ten (10) point bold type and, if contained in the contract, 
shall appear directly above the buyer’s signature. 
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(e) The contract shall contain the names of the seller and the buyer, 
the place of business of the seller, the residence or place of business of the 
buyer as specified by the buyer and a description of the goods sold or 
services furnished or to be furnished, and shall clearly state and describe 
any collateral security taken for the buyer’s obligation. 

(f) The contract shall contain the following items: (1) The cash 
sale price of the goods or services; (2) the amount of the buyer’s down 
payment, and whether made in money or goods, or partly in money and 
partly in goods, including a brief description of the goods traded in; (3) 
the difference between items one and two; (4) the amount, if any, in- 
cluded for insurance and other benefits if a separate charge is made there- 
for, specifying the types of coverage and benefits; (5) the amount of off- 
cial fees; (6) the principal balance which is the sum of items three, four 
and five; (7) the amount of the finance charge; (8) the total amount of 
the time balance stated as one sum in dollars and cents, which is the sum 
of items six and seven, payable in installments by the buyer to the seller, 
the number of installments, the amount of each installment and the due 
date or period thereof. 

The above items need not be stated in the sequence or order set forth; 
additional items may be included to explain the computations made in 
determining the amount to be paid by the buyer. 


(zg) The amount, if any, included for insurance, which may be pur- 
chased by the holder of the contract, shall not exceed the applicable pre- 
miums chargeable in accordance with the rates filed with the insurance 
department of this state where such rates are required by law to be ap- 
proved by said department. All such insurance shall be written by an 
insurance company authorized to do business in this state and shall be 
countersigned by a duly licensed resident agent authorized to engage in 
the insurance business in this state. A buyer may be required to provide 
insurance on the goods at his own cost for the protection of the seller or 
holder, as well as the buyer, but such insurance shall be limited to insur- 
ance against substantial risk of loss, damage or destruction of the goods. 
Any other insurance may be included in a retail installment transaction at 
the buyer’s expense only if contracted for voluntarily by the buyer. If 
such insurance for which such identified charge is made insures the life, 
safety or health of the buyer or his interest in the goods and is purchased 
by the holder, the holder shall within thirty (30) days after the execution 
of the retail installment contract send or cause to be sent to the buyer a 
policy or policies or certificate or certificates of insurance, written by an 
insurance company authorized to do business in this state, clearly setting 
forth the amount of the premium, the kind or kinds of insurance, the 
coverages and, if a policy, all the terms, exceptions, limitations, restrictions 
and conditions of the contract or contracts of insurance, or, if a certificate, 
a summary thereof. The seller shall not decline existing insurance written 
by an insurance company authorized to do business in this state and the 
buyer shall have the privilege of purchasing insurance from an agent or 
broker of his own selection and of selecting his insurance company: Pro- 
vided, however, that the insurance company shall be acceptable to the 
holder, which acceptance shall not be unreasonable or arbitrarily withheld, 
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and further, that the inclusion of the cost of the insurance premium in the 
retail installment contract when the buyer selects his ate broker or 
company, shall be optional with the seller. 


(h) If any insurance is canceled, or the premium adjusted, any refund 
of the insurance premium received by the holder, shall be credited to the 
final maturing installment of the contract except to the extent applied 
toward payment for a similar insurance protecting the interests of the 
buyer and the holder or either of them. 


(4) A buyer may transfer his equity in the goods at- any *timies to 
another person upon agreement by the holder, but in such event the 
holder of the contract shall be entitled to a transfer of equity fee which 
shall not exceed fifteen dollars ($15.00). 


(j) The holder may collect a delinquency charge on each installment 
in default for a period not less than ten (10) days in an amount not in 
excess of five per cent (5%) of each installment or five dollars ($5.00), 
whichever is less or, in lieu thereof, interest after maturity on each such 
installment not exceeding the highest lawful contract rate. In addition to 
such delinquency charge, the contract may provide for the payment of 
attorneys’ fees not exceeding fifteen per cent (15%) of the amount due 
and payable under such contract where such contract is referred for 
collection to an attorney not a salaried employee of the holder of the con- 
tract and for court costs and actual and reasonable out-of-pocket expenses 
incurred in connection with such delinquency. 


(k) No retail installment contract shall be signed by any party thereto 
when it contains blank spaces to be filled in after it has been signed except 
that, if delivery of the goods is not made at the time of the execution of 
the contract, the identifying numbers or marks of the goods or similar 
information and the due date of the first installment may be inserted in 
the contract after its execution. The buyer’s written acknowledgment, 
conforming to the requirements of section 7(d) [subsec. (d)] of this sec- 
tion, of delivery of a copy of a contract shall be conclusive proof of such 
delivery, that the contract when signed, did not contain any blank spaces 
except as herein provided, and of compliance with this section 7 [this sec- 
tion] in any action or proceeding by or against a holder of the contract 
without knowledge to the contrary when he purchases the contract. 


(1) Upon written request from the buyer, the holder of a retail in- 
stallment contract shall give or forward to the buyer a written statement 
of the dates and amounts of payments and the total amount unpaid under 
such contract. A buyer shall be given a rican receipt for any payment 
when made in cash. 


(m) After payment of all sums for which the buyer is obligated under 
a contract, and upon written demand made by the buyer, the holder shall 
deliver or mail to the buyer, at his last known address, one or more 
good and sufficient instruments to acknowledge payment in full and shall 
release all security in the goods or in any collateral security. 


History: En. Sec. 7, Ch. 282, L. 1959. 
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74-608. Finance charge limitation. (a) Notwithstanding the provi- 
sions of any other law, the finance charge included in a retail installment 
transaction shall not exceed the following schedule: 


(1) As to motor vehicles: 


Class 1. Any new motor vehicle designated by the manufacturer by a 
year model not earlier than the year in which the sale is 
made—seven dollars ($7) per one hundred dollars ($100) 
per veal 


2 


Class 2. Any new motor vehicle not in class 1 and any used motor 
vehicle designated by the manufacturer by a year model of 
the same or not more than two (2) years prior to the year 
in which the sale is made—nine dollars ($9) per one hun- 
dred dollars ($100) per year. 


Class 3. Any used motor vehicle not in class 2 and designated by the 
manufacturer by a year model more than two (2) years 
prior to the year in which the sale is made—eleven dollars 
($11) per one hundred dollars ($100) per year. 


(2) As to services and goods other than motor vehicles: (1) On so 
much of the principal balance as does not exceed three hundred 
dollars ($300), eleven dollars ($11), per one hundred dollars 
($100) per year; (11) if the principal balance exceeds three hun- 
dred dollars ($300), but is less than one thousand dollars 
($1,000), nine dollars ($9) per one hundred dollars ($100) per 
year on that portion over three hundred dollars ($300) ; (111) if 
the principal balance exceeds one thousand dollars ($1,000), 
seven dollars ($7) per one hundred dollars ($100) per year on 
that portion over one thousand dollars ($1,000). 


(b) Such finance charge shall be computed on the principal balance 
as determined under section 7(f) [74-607(f)] of this act on contracts pay- 
able in successive monthly payments substantially equal in amount from 
the date of the contract until the maturity of the final installment, notwith- 
standing that the total time balance thereof is required to be paid in in- 
stallments. A minimum finance charge of twenty dollars ($20) may be 
charged on any retail installment transaction. 


(c) When a retail installment contract provides for payment, other 
than in equal successive monthly installments, the finance charge may be 
at a rate which will provide the same yield as is permitted on monthly 
payment contracts under subsections (a) and (b) hereof, having due re- 
gard for the schedule of payments in the contract. 


(d) Any sales finance company may purchase or acquire or agree to 
purchase or acquire from any seller any contract on such terms and condi- 
tions as may be agreed upon between them. Filing of the assignment, 
notice to the buyer of the assignment, and any requirement that the holder 
maintain dominion over the payments or the goods if repossessed shall not 
be necessary to the validity of a written assignment of a contract as against 
creditors, subsequent purchasers, pledgees, mortgagees and lien claimants 
of the seller. Unless the buyer has notice of the assignment of his con- 
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tract, payment thereunder made by the buyer to the last known holder of 
such contract shall be binding upon all subsequent holders. 
History: En. Sec. 8, Ch. 282, L. 1959. 


74-609. Refunds on prepayment. Notwithstanding the provisions of 
any retail installment contract to the contrary, any buyer may prepay in 
full, at any time before maturity, the debt of any retail installment con- 
tract and in so paying such debt shall receive a refund credit thereon for: 
such anticipation of payments. The amount of such refund shall repre- 
sent at least as great a proportion of the finance charge as the sum of the 
monthly time balances beginning one (1) month after prepayment is 
made, bears to the sum of all the monthly time balances under the schedule 
of payment in the contract. Where the amount of credit is less than 
one dollar ($1.00) no refund need be made. 

History: En. Sec. 9, Ch. 282, L. 1959. 


74-610. Refinancing retail installment contract. The holder of a con- 
tract, upon request by the buyer, may extend the scheduled due date of 
all or any part of any installment or installments, or defer payment or 
payments, or renew or restate the unpaid time balance of such contract, 
the amount of the installments and the time schedule therefor and may 
collect for such extension, deferment, renewal or restatement a refinance 
charge computed as follows: The holder may compute the refinance 
charge on the unpaid time balance to be extended, deferred, renewed or 
restated by adding to such unpaid time balance the cost for any insurance 
and other benefits incidental to the refinancing plus any accrued delin- 
quency and collection charges, after deducting any refund which may be 
due the buyer as for a prepayment pursuant to section 9 [74-609] of this 
act, at the rate of the finance charge specified in section 8(a) [74-608(a) ] 
of this act and by reclassifying in the case of motor vehicles by its then 
year model, for the term of the refinancing agreement, but otherwise sub- 
ject to the provisions of this act governing computation of the original 
finance charge. The provisions of this act relating to minimum finance 
charges under section 8(b) [74-608(b)] and an acquisition cost under sec- 
tion 9 [74-609] shall not apply in calculating refinance charges on the 
contract extended, deferred, renewed or restated. If all unpaid install- 
ments are deferred for not more than two (2) months, the holder may at 
his election charge and collect for such deferment an amount equal to the 
difference between (a) the refund required for prepayment in full under 
section 9 [74-609] as of the scheduled due date of the first deferred in- 
stallment, and (b) the refund required for prepayment in full as of one 
(1) month prior to said date, times the number of months in which no 
scheduled payment is made. 

History: En. Sec. 10, Ch. 282, L. 1959. 

74-611. Penalties. (a) Any person who shall knowingly violate any 
provision of this act or engage in the business of a sales finance company 
in this state without a license therefor as provided in this act shall be 
guilty of a misdemeanor and upon conviction shall be punished by a fine 
of not more than five hundred dollars ($500) or by imprisonment for not 
more than six (6) months or both. 
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(b) Any person violating sections 7, 8, 9 or 10 [74-607 to 74-610] of 
this act, except as the result of an accidental and bona fide error of com- 
putation, shall be barred from recovery of any finance charge, delinquency 


or collection charge on the contract. 
History: En. Sec. 11, Ch. 282, L. 1959. 


74-612. Waiver. 
enforceable and void. 
History: En. Sec. 12, Ch. 282, L. 1959. 


Separability Clause 


Section 13 of Ch. 282, Laws 1959 read 
“Severability and constitutionality. If any 
provisions of this act or the application 
thereof to any person or circumstance is 
held unconstitutional, the remainder of 


Any waiver of the provisions of this act shall be un- 


the act and the application of such pro- 
vision to other persons or circumstances 
shall not be affected thereby, and it shall 
be conclusively presumed that the legis- 
lature would have enacted the remainder 
of this act without such invalid or un- 
constitutional provision.” 
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TITLE 75—SCHOOLS 


Chapter 1. State board of education—composition, powers and duties, 75-104, 75-107. 
2. Residence halls at state educational institutions, 75-201 to 75-206. 
a es of state educational, charitable and reformatory institutions, 
7. Montana state college—Montana wool laboratory—agricultural experi- 
ment stations, 75-710.1 to 75-710.4, 75-732 to 75-738. 
10. Western Montana college of education, 75-1006. 
13} Ee see pole schools—superintendent of public instruction, 75-1303, 75- 
15. County superintendent of schools, 75-1522, 75-1523. 
16. School trustees, 75-1630, 75-1632, 75-1632.1, 75-1633, 75-1637. 
17. Budget system, 75-1716. 
18. School districts, 75-1805, 75-1831. 
19. Clerks of school districts—school census, 75-1904. 
20. Grades and courses of study in the public schools—correspondence 
schools—visual teaching, 75-2006. 
22. School day, month and year—holidays—constitution, pioneer and arbor 
day, 75-2204. 
23. Fire drills—instruction in fire dangers and prevention and prevention of 
communicable diseases, 75-2301. 
24. Teachers—powers and duties—election—dismissal, 75-2401. 
25. Teachers’ examinations and certificates, 75-2516, 75-2518, 75-2520, 75-2522. 
27. Teachers’ retirement system, 75-2701, 75-2707, 75-2709, 75-2712. 
29. Compulsory school attendance—truant officers, 75-2901, 75-2902. 
33. School busses—requirements—drivers’ qualifications—construction and 
operation, 75-3308, 75-3310. 
34. Transportation of pupils, 75-3403, 75-3407, 75-3412. 
36. Uniform system of free public schools—state support—schedule of con- 
tributions, 75-3612, 75-3618. 
38. Extra taxation for school purposes, 75-3804. 
39. Bonds, 75-3912, 75-3913, 75-3919, 75-3938, 75-3942. 
41. High schools—county—junior and district—joint school systems, 75-4101, 
75-4103, 75-4116. 
42. High schools—county—junior and district—joint school systems con- 
tinued—vocational education, 75-4230, 75-4231. 
46. High school districts—public works, 75-4601, 75-4602, 75-4609. 
50. Education classes for mentally and physically handicapped children, 
75-5001 to 75-5007. 
51. Federal aid, 75-5101, 75-5102. 
52. Law enforcement academy, 75-5201 to 75-5208. 


CHAPTER 1—STATE BOARD OF EDUCATION—COMPOSITION, 
POWERS AND DUTIES 


Section 75-104. Offficers. 
75-107. Powers and duties. 


75-104. (833) Officers. The governor shall be the president of said 
board and the superintendent of public instruction shall be the secretary 
thereof. The state treasurer shall be the treasurer of the board. The 
board may also elect a chairman from the appointed members, who shall 
serve in the absence of the governor, and such other officers as may be 
necessary for the effective administration of the university system. 


History: En. Sec. 4, p. 159, L. 1893; Amendment 


re-en. Sec. 1513, Pol. C. 1895; re-en. Sec. The O86 amendmen teaddedath eee 
645, Rev. C. 1907; re-en. Sec. 103, Ch. 76, sentence to this section. 

L. 1913; re-en. Sec. 833, R. C. M. 1921; 

amd. Sec. 1, Ch. 269, L. 1959. 
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Effective Date 
Section 2 of Ch. 269, Laws 1959 pro- 
vided the act should be in effect from 

75-107. (836) Powers and duties. 
have power and it shall be its duty: 

1. To have general control and supervision of the Montana state uni- 
versity, Montana state college, Montana school of mines, Montana state 
normal college, eastern Montana state normal school, and northern Mon- 
tana college, all being units of the university of Montana. It is the pur- 
pose of this act that the said six (6) units of our university system shall 
be considered for all purposes one university. The state board of educa- 
tion shall serve ex officio as regents of the university of Montana and 
shall use and adopt this style in all its dealings therewith. 

2to1l. * * * [Subdivisions 2 to 11, same as parent volume.] 

12. To choose and appoint a president and faculty for each of the 
various state institutions named herein, and to fix their compensation. 
The board must appoint an executive secretary of the university of Mon- 
tana and fix his term of office and salary and prescribe generally his 
duties. Said executive secretary shall not be a member of the board. The 
executive secretary of the University of Montana shall serve as the sec- 


Ap- 


and after its passage and approval. 
proved March 16, 1959, 


The state board of education shall 


retary for the board sitting as the university regents. 


13 and 14. 


History: Ap. p. Sec. 7, p. 159, L. 1893; 
re-en. Sec. 1516, Pol. C. 1895; re-en. Sec. 
648, Rev. C. 1907; amd. Sec. 1, Ch. 73, L. 
1909; amd. Sec. 106, Ch. 76, L. 1913; 
Subd. 7, amd. Sec. 2, Ch. 196, L. 1919; 
re-en. Sec. 836, R. C. M. 1921; amd. by 
repealing Subd. 7, Ch. 131, L. 1923; amd. 
Sec. 2, Ch. 158, L. 1945; amd. Sec. 1, Ch. 
92, L. 1951; amd. Sec. 2, Ch. 236, L. 1953; 
amd. Sec. 1, Ch. 266, L. 1959. 


Amendment 


The 1959 amendment added the last 
sentence in subd. 1 and in subd. 12. 


Effective Date 
Section 2 of Ch. 266, Laws 1959 pro- 
vided the act should be in effect from 


and after its passage and approval. Ap- 
proved March 16, 1959. 


* * * [Subdivisions 13 and 14, same as parent volume. ] 


Actions Ex Contractu against State 
Board of Education 


The state board of education may be 
sued for a breach of contract without the 
consent of the state for the action. Meens 
v. State Board of Education, 127 M 515, 
267 P 2d 981, 983. 


Collateral References 


~ Title to buildings when school lands 
revert for nonuse for school purposes. 28 
ALR 2d 564. 

Infancy or incapacity as affecting notice 
required as condition of holding munici- 
pality or other political subdivision liable 
for personal injury. 34 ALR 2d 725. 

Racial segregation in schools. 38 ALR 
2d 1189. 


CHAPTER 2—RESIDENCE HALLS AT STATE EDUCATIONAL 
INSTITUTIONS 


Section 75-201. 


75-202. 
75-203. 
75-204. 
75-205. 
75-206. 


Erection of self-financing facilities at institutions controlled by the 
state board of education. 

Title to be in name of state. 

Provisions for carrying out powers. 

State not to become obligated for payments. 

Use of rents and income relating to institution—where derived. 

State funds not to be used 


75-201. (836.1) Erection of self-financing facilities at institutions con- 
trolled by the state board of education. At state institutions of higher 
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education under its control the state board of education, for the good of 
the institution concerned from time to time, is authorized to: 


(a) Acquire, erect, equip, enlarge and improve residence halls, dormi- 
tories, dining rooms or halls, refectories, commons, health service build- 
ings, armories, gymnasiums, auditoriums or theaters, field houses, student 
unions, game and entertainment properties, classroom or laboratory build- 
ings, libraries, shops, storage buildings, and livestock or other arenas, or 
display or exhibition areas, or pavilions. 


(b) Rent the rooms in such residence halls and provide board and 
other services to the students, officers, guests and employees of said in- 
stitutions at such rates as will insure a reasonable excess of income over 
operating expenses as well as provide for debt service and reserves; and 
provide for the collection of charges, admissions, or fees for the use of 
other facilities by students and other persons, which charges, admissions 
and fees shall not be deemed to be tuition within the meaning of section 
75-506 of the Revised Codes of Montana, 1947, and may be collected 
from any or all students; 


(c) Hold the funds derived from the operation of such residence 
halls and other facilities and devote the same to repairs, replacements, 
betterments, debt service, and reserves or, so far as the same may not be 
obligated, to the acquisition, erection, equipping, enlarging, or improve- 
ment of additional residence halls and other facilities; and 

(d) Exercise full control and complete management of such residence 
halls and other facilities. 


History: En. Sec. 1, Ch. 94, L. 1929; halls” and “dormitories” and added after 


amd. Sec. 1, Ch. 291, L. 1947; amd. Sec. 1, 
Ch. 168, L. 1951; amd. Sec. 1, Ch. 226, L. 
1953; amd. Sec. 1, Ch. 186, L. 1955. 


Amendment 

The 1955 amendment from subd. (a) de- 
leted the words “and other educational, 
customary, related, or incidental facilities 
such as, but not limited to,’ which ap- 


the words “storage buildings” the words 
“and livestock or other arenas, or display 
or exhibition areas, or pavilions”; in subd. 
(b) added the words “which charges, ad- 
missions and fees shall not be deemed to 
be tuition within the meaning of section 
75-506 of the Revised Codes of Montana, 
1947, and may be collected from any or 
all students.” 


peared between the words “residence 


75-202. (836.2) Title to be in name of state. The title to all real 
estate and improvements acquired and erected under the provisions of this 
act shall be taken and held in the name of the state of Montana, except 
that title to fixtures and equipment purchased on a time or installment 
basis may remain in the vendor until the latter has been paid and except 
that title to real estate may be taken in the name of any of the governing 
boards of any of the state institutions of higher education subject to 
lease, pledge, mortgage, conveyance, or other or similar real estate or 
financial obligation or transaction by such board at any time to procure 
funds by borrowing or otherwise, or to provide security or satisfaction in 
whole or part for obligations incurred, for the purposes of the institution 


involved. 


History: En. Sec. 2, Ch. 94, L. 1929; Amendment 


amd. Sec. 2, Ch. 226, L. 1953; amd. Sec. 
1, Ch. 186, L. 1955. 


The 1955 amendment added the second 
exception clause. 
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75-203. (836.3) Provisions for carrying out powers. In carrying out 
the above powers, said board may: 

(a) Borrow money for any purpose or purposes of this chapter, in- 
cluding, if deemed desirable by the state board of education, the payment 
of interest during construction and for one (1) year thereafter and the 
creation of a reserve for the payment of bond principal and interest; 
make purchases on a time or installment basis; refund bonds theretofore 
issued by the state board of education, including provision for the pay- 
ment of any redemption premium thereon and any interest accruing or to 
accrue to the date of redemption thereof, any refunding bonds issued 
under the authority of this section to mature and to bear interest at such 
rate or rates as the state board of education shall deem to be for the best 
interests of the institution concerned; and combine for financing purposes 
any facilities mentioned in section 75-201; 

(b) Pledge, issue notes, bonds, or other securities, negotiable or other- 
wise, secured by, otherwise obligate, or make purchases with the use of 
(1) the net income received from rents, board, or both in the residence 
halls and from other facilities, (2) receipts from student building, activity, 
union, and other special fees prescribed by the board, and (3) other in- 
come in the form of gifts, bequests, contributions, federal grants of funds 
including the proceeds or income from grants of lands or other real or 
personal property, receipts from athletic contests, and collections of ad- 
missions and other charges for the use of facilities; 

(c) Make payments on loans or purchases from any other available 
income not obligated for such purposes including receipts from sales of 
materials, equipment, and fixtures, of such facilities or of sale of the fa- 
cilities themselves other than land. 

(d) Secure any bonds authorized hereunder by a trust indenture be- 
tween the state board of education and any bank or trust company within 
or without the state of Montana; and 

(e) Sell any bonds authorized hereunder in such manner and for such 
price as the state board of education, with the approval of the state board 
of examiners, shall determine. 


History: En. Sec. 3, Ch. 94, L. 1929; 
amd. Sec. 2, Ch. 291, L. 1947; amd. Sec. 
2, Ch. 168, L. 1951; amd. Sec. 3, Ch. 226, 
L. 1953; amd. Sec. 3, Ch. 186, L. 1955. 


Amendment 


The 1955 amendment suDstituced the 
present subd. (a) for one which read “(a) 


Borrow money or make purchases on a 
time or installment basis’; in subd. (b) 
substituted the words “notes, bonds, or 
other securities, negotiable or otherwise,” 
for the words “negotiable bonds” and add- 
ed subds. (d) and (e). 


75-204. (836.4) State not to become obligated for payments. No ob- 


ligation created hereunder shall ever be or become a charge against the 
state of Montana, but all such obligations, including the principal and 
interest thereon, shall be payable solely from the sources herein stated 
and authorized. 


History: En. Sec. 4, Ch. 94, L. 1929; 
amd. Sec. 3, Ch. 291, L. 1947; amd. Sec. 
3, Ch. 168, L. 1951; amd. Sec. 4, Ch. 226, 
L. 1953; amd. Sec. 4, Ch. 186, L. 1955. 


Amendment 

The 1955 amendment inserted the words 
“the” and “thereon” in the phrase “in- 
cluding the principal and interest there- 


on,” 
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75-205. (836.5) Use of rents and income relating to institution—where 
derived. In creating or discharging obligations under the preceding sec- 
tions, the facilities at one institution shall be treated separately from the 
facilities at another institution; and income available at one institution 
shall not be used to discharge obligations created for residence halls or 
other facilities at another institution. 


History: En. Sec. 5, Ch. 94, L. 1929; 
amd. Sec. 4, Ch. 291, L. 1947; amd. Sec. 
4, Ch. 168, L. 1951; amd. Sec. 5, Ch. 226, 
L. 1953; amd. Sec. 5, Ch. 186, L. 1955. 


Amendment 

The 1955 amendment substituted the 
words “the facilities at one institution 
shall be treated separately from the facili- 


ties at another institution” for the words 
“the residence and dining halls and re- 
lated facilities at each institution shall be 
treated separately from other facilities at 
such institution” and deleted the words 
“for residence hall purposes and other 
facilities” which appeared after the words 
“income available.” 


75-206. (836.6) State funds not to be used. For the purposes au- 


thorized in the preceding sections no state funds appropriated by the 
legislative assembly for specific purposes other than those authorized in 
this chapter shall be used or obligated. This shall not apply however to 
funds derived from the sources specified in subsection (b) of section 75-203. 


History: En. Sec. 6, Ch. 94, L. 1929; 
amd. Sec. 5, Ch. 291, L. 1947; amd. Sec. 
5, Ch. 168, L. 1951; amd. Sec. 6, Ch. 226, 
L. 1953; amd. Sec. 6, Ch. 186, L. 1955. 


Amendment 


The 1955 amendment deleted a former 
last sentence which read “The net rents 
and income of residence halls shall not be 
used to discharge loans or obligations of 
any field house.” 


Repealing Clause 


Section 7 of Ch. 186, Laws 1955 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 
Section 8 of Ch. 186, Laws 1955 provid- 
ed the act should be in effect from and 


after its passage and approval. Approved 
March 4, 1955. 


CHAPTER 3—CONTROL’ OF STATE EDUCATIONAL, CHARITABLE 
AND REFORMATORY INSTITUTIONS 


Section 75-312. Budget committee. 


75-301. (841) General control of state institutions. 


References 


Cited in Meens v. State Board of Edu- 
cation, 127_M 515, 267 P 2d 981, 982. 


75-302. (842) Local executive boards—creation, residence and powers. 


References 


Cited in Meens v. State Board of Edu- 
cation, 127 M 515, 267 P 2d 981, 983. 


75-307. (847) Powers and duties. 


Actions Ex Contractu against State 
Board of Education 


The state board of education may be 
sued for a breach of contract without the 


75-312. Budget committee. 


consent of the state for the action. Meens 
v. State Board of Education, 127 M 515, 
267 P 2d 981, 983. 


That the state board of education shall 


have the power and it shall be its duty to appoint each two (2) years, a 
budget committee composed of four (4) members selected from the ap- 
pointive members of the board, whose duties shall be to review the budget 
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75-710.1 SCHOOLS 

requests presented by the state vocational school for girls, state orphans’ 
home, Montana state industrial school, Montana state training school and 
Montana state school for the deaf and blind, and to transmit such re- 


quests to the board together with recommendations thereon. 


History: En. Sec. 1, Ch. 25, L. 1957. 


Title of Act ‘ 


An act empowering the board of educa- 
tion to appoint biennially a budget com- 
mittee to review budget requests of the 
state vocational, school for girls, state 
orphans’ home, Montana state industrial 
‘school, Montana state training school and 


Montana state school for the deaf and 
blind; to transmit a report of such re- 
quests together with its recommendations 
to the board of education; and containing 
a. repealing clause. 


Repealing Clause 


Section 2 of Ch. 25 repealed all acts and 
parts of acts in conflict therewith. 


CHAPTER 7—MONTANA STATE COLLEGE—MONTANA WOOL 
LABORATORY—AGRICULTURAL EXPERIMENT 
STATIONS 


Section 75-710.1. Change of name of experimental station in horticulture. 
75-710.2. Function of branch experiment station—employment of assistants. 
75-710.3. Authority to accept donations of land suitable for experimental pur- 

poses. 

75-710.4. Authority to accept donations of money, implements, livestock, etc. 
75-732. Coal utilization experiment project—purpose. 
75-733. Establishment of project. 
75-734. Supervision and responsibility of project—reservation to state of 


patents. 
75-735. Purchase of sites or experimental farms—money for. 
75-736. 


Moneys apportioned from endowment funds not to be applied 
towards buildings. 

75-737. Approval and essentiality of sites or experimental farms. 

75-738. Limitation on total amount expended for sites or experimental farms. 


75-710.1. Change of name of experimental station in horticulture. 
The name of the horticulture branch experiment station at Corvallis, 
established by legislative act in 1907 (chapter 146, Laws of 1907, Revised 
Codes of Montana, 1947, section 75-710) be, and is hereby changed to the 
western Montana branch experiment station of the agricultural experiment 
station of Montana state college, and that said western Montana branch 
experiment station be continued under the general supervision of the 
director of the agricultural experiment station. 


History: En. Sec. 1, Ch. 30, L. 1959. 


Title of Act 
An act to change the name and broaden 


branch experiment station; providing that 
the state board of education may accept 
real and personal property to carry out 
the expressed function of this act; and 


the authorization of the horticultural containing a repealing clause. 
75-710.2. Function of branch experiment station—employment of 
assistants. The future function of this branch experiment station is 


hereby declared to conduct studies, investigations, and researches into 
agricultural problems of particular interest to western Montana. The 
director of the agricultural experiment station shall be, and is hereby 
authorized to employ competent assistants and such other help as may be 
necessary to carry on the work and to incur other necessary expenses for 
operation and maintenance. 

History: En. Sec. 2, Ch. 30, L. 1959. 
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75-710.3. Authority to accept donations of land suitable for experi- 
mental purposes. The Montana state board of education is hereby au- 
thorized to accept, on behalf of the state of Montana, for the use of the 
_ western Montana branch experiment station, donation or donations of land 
suitable for experimental purposes, providing such land be conveyed to 
the state in fee simple, and be free of all incumbrances, and title to same 
shall be acceptable to the attorney general of Montana. 
History: En. Sec. 3, Ch. 30, L. 1959. 


75-710.4.. Authority to accept donations of money, implements, live- 
stock, etc. The Montana state board of education is hereby authorized to 
accept on behalf of the state of Montana for the use of the western Mon- 
tana branch experiment station donations of money, implements, scientific 
equipment, building materials, livestock and supplies in the furtherance of 
the work of said experiment station. 

History: En. Sec. 4, Ch. 30, L. 1959. Repealing Clause 


Section 5 of Ch. 30, Laws 1959 repealed 
all acts and parts of acts in conflict 
therewith. 


75-732. Coal utilization experiment project—purpose. It is the inten- 
tion of the legislative assembly by this act to encourage and assist in the 
project for the study of commercial utilization of Montana’s coal and 
lignite being conducted at Montana state college, to maintain and improve 
the present ten ton per day demonstration char plant now located at the 
state college, and to encourage the industrial development of Montana, 
and industrial utilization of Montana’s natural resources; to point the 
way to development of the vast coal and lignite deposits now lying un- 
utilized. 


History: En. Sec. 1, Ch. 180, L. 1955. continue experiments and studies by the 

, engineering experiment station for com- 

Title of Act mercial utilization, classification and test- 

An act to encourage industrial develop- ing for such utilization, Montana’s vast 
ment in Montana; appropriating funds to coal and lignite resources. 


75-733. Establishment of project. There is hereby established at the 
Montana state college at Bozeman an experiment project for the purpose 
of procuring and testing samples of coal and lignite from the various coal 
and lignite fields throughout Montana, and for carrying out effective scien- 
tific and practical research work to the end of developing as complete and 
accurate a knowledge of Montana’s coal and lignite; and the various 
processes for commercial utilization of such coal and lignite, including 
the continuation of present experiments in the conversion of coal and 
lignite into coal chemicals and chars. 

History: En. Sec. 2, Ch. 180, L. 1955. 


75-734. Supervision and responsibility of project—reservation to state 
of patents. The experimental project shall be under the supervision and 
direction of the engineering experiment station of Montana state college, 
and the director of the engineering experiment station shall have general 
supervision control and responsibility over the functions of the coal 
utilization experiment project, and is directed to keep complete records 
and files on the said project and to make available such records and in- 
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formation to the public and to private industries now developing or which 
may in the future seek to develop the coal and lignite resources of Mon- 
tana; provided, however, there shall be reserved to the state of Montana 
such patent or other rights, as may be availed of, by reason of said experi- 


ment project. 
History: En. Sec. 3, Ch. 180, L. 1955. 


Appropriation 

Section 4 of Ch. 180, Laws 1955 read 
“In order to continue present experimen- 
tation on development of commercial utili- 
zation of coal and coal by-products and 
to pay for repair or replacement of the 
equipment used in such project, salaries, 
materials and expenses of the said project, 
there is hereby appropriated out of any 
money in the general fund of the state of 
Montana not otherwise appropriated, for 
the fiscal year beginning July 1, 1955, and 


ending June 30, 1956, the sum of twenty 
thousand dollars ($20,000.00); and for the 
fiscal year beginning July 1, 1956, and 
ending June 30, 1957, the sum of twenty 
thousand dollars ($20,000.00). Payments 
from such appropriations are to be made 
in the same manner as are other pay- 
ments from funds appropriated to Mon- 
tana state college.” 


Repealing Clause 

Section 5 of Ch. 180, Laws 1955 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


75-735. Purchase of sites or experimental farms—money for. That 


the state board of education, acting for and on behalf of Montana state 
college of Bozeman, Montana, make available for the purchase of sites or 
experimental farms from any funds deposited in the Montana trust and 
legacy fund credited to the Montana state college through provisions of 
the Morrill Land Act of 1862 and known as the Agricultural College 
Morrill Permanent Fund, a sum not to exceed ten per centum (10%) of 
the amount of such fund in accordance with the provisions of the Morrill 
Act of July 2, 1862. 


History: En. Sec. 1, Ch. 248, L. 1955. 


Title of Act 


An act to authorize the state board of 
education, on behalf of Montana state 
college, to use not to exceed ten per cen- 
tum (10%) of the amount received under 
the provisions of the First Morrill Act 


passed by the United States Congress 
July 2, 1862, from the sale or other per- 
manent disposition of lands granted to 
the state for endowment of Montana state 
college for the purchase of needed lands 
for sites or experimental farms as provided 
in section five (5) of the Act of July 2, 
1862, as amended. 


75-736. Moneys apportioned from endowment funds not to be applied 
towards buildings. No portion of the moneys apportioned from the en- 
dowment funds for the purchase of sites or experimental farms shall be 
applied directly or indirectly to the purchase, erection, preservation or 
repair of any building or buildings. 

History: En. Sec. 2, Ch. 248, L. 1955. 


75-737. Approval and essentiality of sites or experimental farms. Any 
sites or experimental farms purchased in accordance with the provisions 
of this act must first be approved by the state board of education with 
the approval of the Montana state college advisory council, and be essen- 
tial for the effective operation of the instructional and research programs 
of the Montana state college and the agricultural experiment station. 

History: En. Sec. 3, Ch. 248, L. 1955. 


75-738. Limitation on total amount expended for sites or experimental 
farms. The total amount which may be used for purchase of needed 
lands for sites or experimental farms under the provisions of this act 
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may not exceed ten per centum (10%) in the aggregate of the total 

amount which has now or which may accrue to the credit of the agricul- 

tural college Morrill permanent account in the Montana trust and legacy 
fund. 7 

History: En. Sec. 4, Ch. 248, L. 1955. 


CHAPTER 10—WESTERN MONTANA COLLEGE OF EDUCATION 
Section 75-1006. Acceptance of public lands. 


75-1006. (929) Acceptance of public lands. The state board of edu- 
cation, herein mentioned, and their successors, shall receive, in the names 
of western Montana college of education and eastern Montana college 
of education, all the benefits, of whatsoever nature, that may be derived 
from the distribution and selection of lands contemplated in section 17 
of an act of Congress, approved February 22, 1889, entitled “An act to 
provide for the division of Dakota into two states and to enable the 
people of North Dakota, South Dakota, Montana, and Washington to form 
constitutions and state governments and to be admitted into the union on 
an equal footing with the original states, and to make donations of public 
lands to such states,’ and the state board of education is hereby author- 
ized in carrying out the provisions of chapter 2 of Title 75 of the Revised 
Codes of Montana, 1947, as now amended, or as hereafter amended, to 
pledge one-half of all interest and income derived from said land grant 
for the payment in whole or in part of notes, bonds or other obligations 
issued by the board for residence halls or other facilities at western Mon- 
tana college of education, and one-half of all interest and income derived 
from said land grant for the payment in whole or in part of notes, bonds 
or other obligations issued by the board for residence halls or other 
facilities at eastern Montana college of education; provided, however, 
that any such pledge shall be subject to any prior pledge by the board 
of any such interest and income. Provided further that all pledges of 
income and interest funds must have the final approval of the state 
board of examiners. 


History: En. Sec. 4, p. 180, L. 1893; Repealing Clause 


re-en. Sec. 1655, Pol. C. 1895; re-en. Sec. 
775, Rev. C. 1907; re-en. Sec. 929, R. C. M. 
1921; amd. Sec. 1, Ch. 19, L. 1957. 


Amendment 

The 1957 amendment substituted “in 
the names of western Montana college of 
education and eastern Montana college of 
education” for “in the name of the state 
normal school hereby established” and 
added all that portion of this section be- 
ginning after the quoted act of Congress. 


Section 2 of Ch. 19, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Date 
Section 3 of Ch. 19, Laws 1957 provided 
the act should be in effect from and after 


its passage and approval. Approved Feb- 
ruary 19, 1957. 


CHAPTER 11—EASTERN MONTANA COLLEGE OF EDUCATION 


75-1103. (930.3) Control and management of school. 


References 


Cited or applied in Meens v. State 


Board of Education, 127 M 515, 267 P 2d 
981, 983. 
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CHAPTER 13—THE PUBLIC SCHOOLS—SUPERINTENDENT OF 
PUBLIC INSTRUCTION 


Section 75-1303. Official staff. 
75-1320. Elementary school supervisor. 


75-1303. (933) Official staff. The superintendent of public instruc- 
tion shall have the power to appoint one deputy, one high school super- 
visor, one rural school supervisor, one music supervisor, and such other 
assistants as may be required to aid in carrying out the duties of his office. 
Such deputy, supervisors and assistants shall perform such duties pertain- 
ing to the officé as the superintendent may direct. Such music supervisor 
shall be qualified to perform the following duties: Supervise the teaching 
of music in the graded, rural and high schools of this state, and assist the 
teachers and faculty in said schools in establishing and carrying out a 
progressive music program for the benefit of all children in the public 
schools of the state, and perform all other duties required relating to music 
education in the public schools. The music supervisor must possess 
the following qualifications: A graduate in public school music from an 
accredited college or university, and said supervisor shall have had five 
(5) years teaching experience in public school music. The music super- 
visor shall perform only such duties as apply to music supervision. 

For the purposes of organization of the staff and administration of the 
duties and services of the superintendent of public instruction, there is 
hereby created under the office of the superintendent of public instruction 
a department of public instruction, of which department the superintend- 
ent of public instruction shall be the executive and administrative head. 


History: En. Sec. 201, Subd. 2, Ch. 76, 
L. 1913; amd. Sec. 4, Ch. 196, L. 1919; 
_ re-en. Sec. 933, R. C. M. 1921; amd. Sec. 
1, Ch. 149, L 1937; amd. Sec. 1, Ch. 68, 
L. 1959. 


Amendment 
The 1959 amendment made numerous 


tion and added the second paragraph. For 
section prior to amendment see parent 
volume. 


Repealing Clause 

Section 2 of Ch. 68, Laws 1959 repealed 
all acts and parts of acts in conflict there- 
with, 


changes in the first paragraph of this sec- 


75-1320. Elementary school supervisor. The state superintendent of 
public instruction with the approval of the state board of education shall 
appoint one elementary supervisor for the state, whose duty it shall be to 
inspect and supervise the work of the elementary schools of the state 
and to report from time to time such information concerning the same 
as the state superintendent of public instruction may require. These 
duties shall not be in conflict with the duties of the rural school super- 
visor. The elementary supervisor shall have at least the qualifications 
required by law for a county superintendent of schools and shall hold 
office for such term and at such salary as the state superintendent with the 
approval of the state board of education may fix. The salary and ex- 
penses of such elementary supervisor shall be paid out of moneys appro- 
priated for the support of the state department of public instruction. 

History: En. Sec. 1, Ch. 162, L. 1957. 


Title of Act 


An act to provide for an elementary 
school supervisor in the state department 
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of public instruction; to provide for the 
appointment; defining his duties and quali- 
fications; and repealing all acts and parts 
of acts in conflict herewith. 


COUNTY SUPERINTENDENT [b=1522 


Repealing Clause all acts and parts of acts in conflict there- 
Section 2 of Ch. 162, Laws 1957 repealed with. . 


CHAPTER 15—COUNTY SUPERINTENDENT OF SCHOOLS 


Section 75-1522. Abandonment of school districts. 
75-1523. Census reports to be transmitted to superintendent of public in- 
struction—penalty. 


75-1518. (966) Controversies. 


References torph y. District Court, 128 M 353, 275 P 
Cited or applied in State ex rel. Sax- 2d 209, 217. 

75-1522. (970) Abandonment of school districts. (1) He shall at- 
tach to contiguous districts territory not a part of any district except as 
hereinafter provided, and he must declare a school district abandoned 
when a school has not been operated in the district during a period of 
three (3) consecutive years. The county superintendent in determining 
the question of abandoning any school district under this act must in- 
clude any period of time that may have elapsed before the approval of this 
act, except that the period of abandonment for these districts which have 
during the school years 1958-1959 provided transportation or in lieu of 
transportation, payments, shall not commence until July 1, 1959; provided, 
however, that the county superintendent of schools shall notify each school 
district which has not operated a school for two (2) years, that the non- 
operation of a school for another year will bring about abandonment: 
Failure of the county superintendent to give such notification does not, 
however, protect the district from abandonment. 


(2) The abandoned territory shall be attached to a contiguous district 
or districts. Whenever there are five (5) or more children in abandoned 
territory eligible for attendance in an elementary school as determined by 
the county superintendent and residing more than three (3) miles from 
an established school in the district to which the abandoned territory is 
attached, the school trustees shall provide a school in such abandoned 
territory when requested so to do by the parents of at least three (3) of 
such children. In determining whether such children reside more than 
three (3) miles from an established school in the district, the measurement 
must be by the shortest regularly traveled route. Whenever a school 
district is ordered abandoned and there is any indebtedness outstanding 
against the district represented either by registered warrants, or bonds, 
or both, and there is not sufficient money in the funds of the district to 
pay the same, all money in the funds of the district shall be set aside and 
applied in payment of such indebtedness, and there shall be levied an- 
nually, in the manner provided by law, a tax against all property within 
the boundaries of such district, as the same existed when such indebted- 
ness was incurred, sufficient to pay such indebtedness as it matures, with 
all interest becoming due thereon. 

(3) All funds of an abandoned district, after all the debts of the district 
have been paid, shall be placed in the general fund of the district or dis- 
tricts to which its territory is attached on order of the county superin- 
tendent. If the territory of an abandoned district is divided and a part 
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attached to two (2) or more districts, the funds of the abandoned district, 
after all its debts have been paid, shall be apportioned by the county 
superintendent between the districts to which such territory is attached in 
proportion to the assessed value of the property attached to each thereof. 
The school buildings, if any, in the abandoned territory, shall not be dis- 
posed of or removed unless approval for disposal or removal is given by 
a majority vote of the residents of the abandoned district present at a 
meeting in such school buildings, such meeting to be duly called by the 
board of trustees of the consolidated district. The county superintendent 
shall have power to declare a school district abandoned when there is an 
insufficient number of residents of said district who could qualify or when 
the available residents refuse to qualify in sufficient number as trustees 
and clerk for. said district so that no legal board can be formed or a 
quorum obtained so that meetings of a board of trustees of such district 
can be held. Whenever a school district is ordered abandoned upon order 
of the county superintendent of schools in such case, then he shall attach 
said school district to a contiguous district or districts as herein provided. 


History: En. Sec. 302, Ch. 76, L. 1913; 
amd. Sec. 6, Ch. 196, L. 1919; re-en. Sec. 
970, R. C. M. 1921; amd. Sec. 1, Ch. 65, L. 
1929; amd. Sec. 1, Ch. 84, L. 1931; 
amd. Sec. 1, Ch. 168, L. 1943; amd. Sec. 
1, Ch. 109, L. 1951; amd. Sec. 1, Ch. 242, 
L. 1955; amd. Sec. 1, Ch. 121, L. 1959. 


Amendments 


The 1955 amendment in subd. (1) sub- 
stituted ‘“‘three (3) children” for “five (5) 
children” and in subd. (3) inserted the 
third sentence. 

The 1959 amendment inserted in subd. 
(1) the clause “except that the period of 
abandonment for these districts which 
have during the school years 1958-1959 
provided transportation or in lieu of 
transportation, payments, shall not com- 
mence until July 1, 1959” and deleted at 
the end of subd. (1) a proviso reading: 
“provided further, that if any such school 
district has provided transportation either 
by bus or by the payment to individuals, 
or has provided payments for board and 
room in lieu of transportation for an 
average of at least three (3) children of 
school age during a period of three (3) 
consecutive years living within the dis- 
trict, to another district for the purpose 
of attending school therein for a term of 
at least one hundred eighty (180) days 
each year, such transportation shall be 
deemed equivalent to the actual holding 
of school in such district for a term of 
one: hundred eighty (180) days in each 
year, and such district shall not be or- 
dered abandoned.” 


Repealing Clauses 


Section 2 of Ch. 242, Laws 1955 and 
Sec. 2 of Ch. 121, Laws 1959 repealed 


all acts and parts of acts in conflict there- 
with. 


Effective Date 


Section 3 of Ch. 242, Laws 1955 pro- 
vided the act should be in effect on and 


after its passage and approval. Approved 
March 10, 1955. 


Collateral References 


Title to buildings when school lands re- 
vert for nonuse for school purposes. 28 
ALR 2d 564. 


Application of Section 

County superintendent of schools prop- 
erly ordered abandonment of elementary 
school district where school had not been 
maintained within said district during the 
last three consecutive school years and 
an average of four or less pupils had been 
furnished transportation to another ele- 
mentary school. State ex rel. Knaup v. 
Holland, 132 M 569, 319 P 2d 516, 518. 


Construction of Section 


Transportation is balanced against 
school attendance in the district and does 
not refer to transportation of hign school 
students whose transportation is not pro- 
vided by such district. State ex rel. Knaup 
v. Holland, 132 M 569, 319 P 2d 516, 518. 


High School Pupils 


On abandonment of an _ elementary 
school district no student eligible to at- 
tend high school is deprived of the op- 
portunity of attending school. Transpor- 
tation must be provided by the high 
school district paid for by state and 
county under section 75-3414. State ex 
rel. Knaup v. Holland, 132 M 569, 319 P 
2d 516, 518. 
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75-1523. (971) Census reports to be transmitted to superintendent of 
public instruction—penalty. It shall be the duty of the county superin- 
tendent of schools to transmit within thirty (30) days after he receives 
the school census from the district clerk, the duplicate copy of the census 
furnished by the clerk showing the name, sex, age, and the date of birth 
of each child under twenty-one (21) years of age residing in the county, 
together with the names of the parents or guardians of such children to 
the superintendent of public instruction, together with such other census 
reports as the latter may require. No county superintendent shall be 
paid his salary for the last two months of his official year until he pre- 
sents to the county commissioners receipts from the superintendent of 
public instruction for such annual census reports. 


History: En. Sec. 1, Ch. 17, L. 1907; also transmit to the superintendent of 


Sec. 838, Rev. C. 1907; re-en. Sec. 302, 
Ch. 76, L. 1913; amd. Sec. 6, Ch. 196, L. 
1919; re-en. Sec. 971, R. C. M. 1921; 
amd. Sec. 3, Ch. 118, L. 1927; amd. 
Sec. 1, Ch. 141, L. 1955. 


Amendment 


The 1955 amendment at the end of the 
first sentence substituted the words “su- 
perintendent of public instruction, together 
with such other census reports as the lat- 
ter may require” for “commissioner of the 
bureau of labor and industry. He shall 


public instruction in the year 1927 a dupli- 
cate of his alphabetical card index of the 
school census on uniform blanks provided 
by the superintendent of public instruc- 
tion, and every year thereafter cards for 
all new names shall be forwarded for in- 
sertion in the state file of the superin- 
tendent of public instruction, together 
with a list of eliminations of names from 
previous years” and deleted from the end 
of the last sentence the words “and index 
of census list.” 


CHAPTER 16—SCHOOL TRUSTEES 


Section 75-1630. Transfer of funds. 
75-1632. Duties of trustees. 


75-1632.1. Trustees of school districts annually to decide by whom audit to 


be made. 


75-1633. Use of school rooms for adult education classes—tax levy. 
75-1637. Letting contracts and furnishing supplies, trustees not to be in- 
terested in—advertising for bids required, when. 


75-1603. (987) Elections. 


References 


Cited or applied in State ex rel. Burns 
v. Lacklen, 129 M 243, 284 P 2d 998, 999. 


75-1606. 


Time for Nomination 


In computing whether a nomination was 
made at least 40 days before the day of 
election, resort must be had to the legis- 
lative enactment, section 90-407, which re- 
quires that in computing time you exclude 
the first day and include the last day; thus 
where date of election was April 3, 1954 
the last day for nominating meetings was 


75-1630. 


(1013) Transfer of funds. 


(990) Election in districts of first class—nominations, etc. 


February 22. State ex rel. Burns v. Lack- 
len, 129 M 243, 284 P 2d 998, 1002, over- 
ruling State ex rel. St. George v. Justice 
Court, 80 M 53, 257 P 1034, State ex rel. 
Bevan v. Mountjoy, 82 M 594, 268 P 558, 
Novack v. Pericich, 90 M 91, 300 P 240, 
and State ex rel. Sullivan v. District 
Court, 122 M 1, 196 P 2d 452. 


Children may attend public ele- 


mentary schools in districts in the county outside of the district in which 
they reside, or in a district in an adjoining county, or in a district in a 
county in another state when the district in such other state adjoins the 
district in which they reside, or is situated in a county in such other state, 
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which county adjoins the state of Montana, when written permission is 
secured from the board of trustees of the district in which they are to 
attend school and when written permission has been given by the county 
superintendent of schools of the county in which the children reside. Per- 
mission must be granted for such attendance in another district within or 
without the county of such children’s residence when the following condi- 
tions exist: 

1. When a child lives less than three (3) miles from a public elemen- 
tary school in another district or county and three (3) or more miles from 
a public elementary school in the district or county of his own residence. 


2. When a child resides more than three (3) miles distance from a 
public elementary school within his own district or county and no trans- 
portation is furnished by the home district or county to such school. 


3. When regular bus transportation is furnished by a public elementary 
school in another district or county and his own district or county does 
not furnish transportation. 


Such distances mentioned above shall be measured from the point where 
the private family dwelling house is situated to the school house by the 
shortest traveled route. 


4. When a family has children who must attend high school outside 
of its own district or county and such family also has elementary school 
children who can more conveniently attend the elementary grades in the 
same district where the high school is located, provided such elementary 
children live more than three (3) miles from the home school or that a 
parent must move to town to provide high school education for his children. 


5. When the county superintendent of schools of the county where 
the child resides, for any other reason than stated above shall approve the 
attendance of any child in a public elementary school in another county. 
In approving such attendance in another district or county, the county 
superintendent shall take in consideration such items as distance to school, 
road conditions, trading center of parents, opportunity to live with rela- 
tives, dormitory facilities, living conditions, transportation and type of 
educational program. 


When approval of attendance in another district within or without the 
county has been granted, the district in which such child resides shall pay 
to the school district where such child attends, an amount based on the 
following tuition rates: in the case of attendance at an elementary school 
with an average number belonging up to one hundred (100), the tuition 
to be paid shall be two hundred twenty-five dollars ($225.00) ; where the 
school attended has an average number belonging between one hundred 
one (101) and three hundred (300), the tuition shall be two hundred dollars 
($200. 00) ; and where the school attended has an average number belong: 
ing over three hundred (300), the tuition rate shall be one eee seventy- 
five dollars ($175.00) per pupil. 


It is hereby made the duty of the board of school budget supervisors 
in approving the budgets, to include therein an item to care for the above 
tuition, if this has not already been done by the board of trustees in pre- 
paring the budget for the district. 
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Applications for permission to attend a school outside the district or 
county shall be made to the county superintendent before July 1, previous 
to the year of attendance, excepting in those cases where circumstances 
prevent such application. These applications are to be approved or dis- 
approved, except as otherwise provided by law, by the county superin- 
tendent, and by the trustees of the district the pupil wishes to attend. 


At the close of the school term of the year in which such pupil attends 
this school outside the district, the clerk of such district shall transmit to 
the county superintendent the names of pupils from other districts attend- 
ing his school, together with the number of days attended. This informa- 
tion in turn shall be transmitted by the county superintendent to the dis- 
tricts affected and such district shall reimburse the school attended for all 
pupils of its district; provided such pupil has attended at least forty (40) 
days. This amount of reimbursement shall be made an item of the budget 
for the coming year and reimbursement shall be made to the district of 
attendance out of the first funds available to the budget; provided, how- 
ever, that the trustees of the district receiving pupils from another district 
may waive any or all tuition; provided, further, that the amount of this 
tuition shall not reduce the foundation program of the school paying it, 
but shall be an additional item added to it to be raised without a vote of 
the people; and provided further, that the district receiving the tuition 
may apply it against the needs of the budget after the regular district, 
county and state aid have been received. 


In the case of a district which does not operate a school, the amount of 
this tuition can be raised without a vote of the people if the five (5) mill 
district levy and other local revenue is insufficient to raise the amount 
needed. 


It shall be the responsibility of the superintendent of schools and the 
board of trustees of the public elementary school receiving the pupils and 
county superintendent of schools of the county of the pupils’ residence to 
determine and agree upon eligibility of pupils transferring under the pro- 
visions of this act; provided, that an appeal may be taken to the state 
superintendent of public instruction. 


Whenever elementary pupils residing in Montana are approved hye at- 
tendance in an elementary school in an adjoining state; and whenever 
elementary pupils in an adjoining state are approved for attedapete in an 
elementary school in Montana, the above schedule of tuition payments 
may be waived and payments arrived at on a reciprocal basis with the 
state involved. The state superintendent of public instruction is hereby 
authorized to negotiate with the state superintendent of public instruction 
of each state involved in arriving at tuition payments, which may either 
be on a per pupil basis of a flat amount or on an actual cost basis. 


History: En. Sec. 507, Ch. 76, L. 1913; Amendment 
amd. Sec. 12, Ch. 196, L. 1919; re-en. Sec. 
1013, R. C. M. 1921; amd. Sec. 1, Ch. 109, 
i A 1929; amd. Sec. 2, Ch. 217, L. 1939; 
amd. Sec. 1, Ch. 203, L. 1943; "amd. Sec. 
2, Ch. 207, L. 1951; amd. Sec. 1iChe2 ik 
i? 1953; amd. Sec. 1, Ch. 99, L. 1959. 


The 1959 amendment deleted a former 
paragraph which appeared after subds. 1 
to 3 which read: “For the purpose of de- 
termining the residence of such child, the 
place where the father resides and earns 
the major portion of the living for his 
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family, shall be used.” The amendment 
also, in the first paragraph, after subd. 
(5) raised the amounts of money by $75 in 
each instance. 


SCHOOLS 


Repealing Clause 

Section 2 of Ch. 99, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


75-1632. (1015) Duties of trustees. Every school board unless other- 
wise specially provided by law shall have power and it shall be its duty: 


1 to 23. * * * [Subdivisions 1 to 23, same as parent volume. | 


24. To provide for a system of bookkeeping and annual auditing of 
extracurricular funds; such bookkeeping system to be recommended by 
the state examiner and such audit to be made by a qualified accountant or 
by the state examiner if so requested. If the audit is made by the state 
examiner, then, there shall upon completion of the audit, be paid a fee 
of sixty dollars ($60.00) per day per man, into the state treasury, and the 
state treasurer shall accredit such payment to the special examiner’s fund. 
A certified copy of such audit shall be filed with the county superintendent 
of schools, and notice of such filing and the availability of the audit to 
public inspection, shall be published by said superintendent in the next 
publication of a newspaper published within the district, or, in case there 
be no paper published within the district, in a newspaper published within 
the county, if any, and if none within the county then in the nearest news- 
paper published in an adjoining county and payment of such publication 
and audit shall be made from the extracurricular funds or from school dis- 
trict funds, as the board of trustees may decide. 


History: Earlier acts governing the du- 
ties of trustees were the following: Sec. 
27, p. 625, Cod. Stat. 1871; re-en. Sec. 26, 
p. 126, L. 1874; re-en. Sec. 1113, 5th Div. 
Rev. Stat. 1879; amd. Sec. 6, p. 55, L. 
1883; amd. Sec. 1885, 5th Div. Comp. Stat. 
1887; amd. Sec. 1797, Pol. C. 1895; amd. 
Sec. 5, p. 130, L. 1897; re-en. Sec. 875, 
Rev. C. 1907. The above section was en- 
acted as Sec. 508, Ch. 76, L. 1913; Subds. 
1-10 were amended by Sec. 1, Ch. 61, L. 
1917; Subd. 11 amd. by Sec. 1, Ch. 61, L. 
1917, and Sec. 13, Ch. 196, L. 1919; Subds. 
12-13-14 re-en. Sec. 1, Ch. 61, L. 1917; 
Subd. 15 was amd. by Sec. 1, Ch. 61, L. 
1917, and by Sec. 2, Ch. 81, L. 1917; 
Subds. 16-17-18 re-en. Sec. 1, Ch. 61, L. 
1917; Subds. 19-20-21-22 re-en. Sec. 1, Ch. 
61, L. 1917; re-en. Sec. 1015, R. C. M. 
1921; amd. Sec. 1, Ch. 122, L. 1923; amd. 
Sec. 1, Ch. 122, L. 1931; amd. Sec. 1, Ch. 
165, L. 1937; amd. Sec. 1, Ch. 103, L. 
1943; amd. Sec. 3, Ch. 207, L. 1951; amd. 
Sec. 1, Ch. 233, L. 1953; amd. Sec. 1, Ch. 
228, L. 1955; amd. Sec. 1, Ch. 168, L. 1959. 


Amendments 


The 1955 amendment in the second sen- 
tence of subd. 24 deleted the words “from 
the extra curricular funds” which ap- 
peared before the words “a fee of thirty 
dollars” and in the third sentence inserted 
the words “notice of such filing and the 
availability of the audit to public inspec- 
tion,” “and audit” and “or from school 
district funds, as the board of trustees 
may decide.” 

The 1959 amendment in subd. 24 sub- 
stituted “state examiner” for “state bank 
examiner” in three places, increased the 
audit fee from $30.00 to $60.00 per day 
per man, and deleted the words “to- 
gether with actual. transportation ex- 
penses” which followed ‘per day per 
man.” 


Repealing Clause 
Section 2 of Ch: 168, Laws 1959 re- 


pealed all acts and parts of acts in con- 
flict therewith. 


75-1632.1. Trustees of school districts annually to decide by whom 


audit to be made. On or before the first (1st) day of January, 1954, and 
annually thereafter, the board of trustees of each school district coming 
under the provisions of this act, shall decide whether the aforesaid audit 
shall be made by the state examiner or by a qualified accountant to be 
employed by the district, and shall cause notice of its decision to be given 
to the state examiner. 
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History: En. Sec. 2, Ch. 233, L. 1953; 
amd. Sec. 2, Ch. 228, L. 1955. 


Compiler’s Note 

Although Sec. 2 of Ch. 228, Laws 1955 
did not specifically amend this section, yet 
the subject-matter was almost identical 
therewith. Therefore, the compiler has 
given the section the same section num- 
ber. The-change made by the 1955 Act 
was the substitution of “‘qualified account- 
ant” for “certified public accountant.” 


75-1633. 


75-1637 


Repealing Clause 

Section 3 of Ch. 228, Laws 1955 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 
Section 4 of Ch. 228, Laws 1955 provid- 
ed the act should be in effect from and 


after its passage and approval. Approved 
March 5, 1955. 


Use of school rooms for adult education classes—tax levy. 


The board of trustees of any school district or of any county high school 
is authorized to permit the use of school rooms for adult education, schools 
or classes for all adults sixteen (16) years of age or over, and if any school 
district is desirous of raising money to help effect the purpose of this act, 
the board of county commissioners may levy a tax of not to exceed one 
(1) mill on the dollar of all taxable property, real and personal, within the 
district, in addition to all other levies for school purposes, for the support 
and maintenance of such adult education, schools or classes, provided such 
schools or classes have been first approved by the state superintendent of 
public instruction. 


History: En. Sec. 1, Ch. 140, L. 1937; 
amd. Sec. 1, Ch. 188, L. 1947; amd. Sec. 1, 
Ch. 146, L. 1959. 


Amendment 


The 1959 amendment, at the end of the 
section, substituted the proviso requiring 
approval by the state superintendent for 
provisos reading as. follows: “provided 
that the board of school trustees of any 


for such extra levies by section 75-1707, 
for the purpose of obtaining the approval 
of the district to the making of such ad- 
ditional levy and provided further that 
such election must be held before the Ist 
day of July.” 


Repealing Clause 
Section 2 of Ch. 146, Laws 1959 re- 


pealed all acts and parts of acts in con- 
flict therewith. 


such district requiring such levy must 
call an election in the manner prescribed 


75-1637. (1016) Letting contracts and furnishing supplies, trustees 
not to be interested in—advertising for bids required, when. It shall be 
unlawful for any school trustee to have any pecuniary interest, either di- 
rectly or indirectly, in the erection of any schoolhouses, or for warming, 
ventilating, furnishing, or repairing the same, or be in any manner con- 
nected with the furnishing of supplies for the maintenance of the schools, 
or to receive or to accept any compensation or reward for services ren- 
dered as trustees, except as hereinbefore provided. No board of trustees 
shall let any contract for building, furnishing, repairing, or other work, 
for the benefit of the district, without first advertising in a newspaper 
published in the county for at least two (2) weeks, calling for bids to 
perform such work, except: 

(a) A board of trustees of third class school districts maintaining 
one (1) or two (2) room elementary schools, may contract, without ad- 
vertising and without bids, where the amount involved is not more than 
four hundred dollars ($400.00) ; 


(b) A board of trustees of third class school districts, other than 
those mentioned in subparagraph (a) may contract, without advertising 
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and without bids, where the amount involved is not more than seven 


hundred and fifty dollars ($750.00) ; 


(c) A board of trustees of districts of the first and second class main- | 
taining elementary schools only, may contract without advertising and 
without bids where the amount involved is not more than one thousand 
two hundred and fifty dollars ($1,250.00) ; 

In all cases where advertising is required, the board shall award the 
contract to the lowest responsible bidder; provided, however, that the 
board of school trustees shall have the right to reject any and all bids. 


History: Ap. p. Sec. 1802, Pol. C. 1895; 
re-en. Sec. 882, Rev. C. 1907; amd. Sec. 1, 
Ch. 32, L. 1909; amd. Sec. 509, Ch. 76, L. 
1913; re-en. Sec, 1016, R. C. M. 1921; amd. 
Sec. 1, Ch. 44, L. 1955. 


Amendment 

The 1955 amendment in the second 
sentence deleted the words ‘where the 
amount involved is two hundred and fifty 


dollars, or more” which appeared between 
the words “district”? and “without”; at the 
end of the same sentence after the word 
“work” deleted “and the board shall 
award the contract to the lowest respon- 
sible bidder; provided, however, that the 
board of school trustees shall have the 
right to reject any and all bids” and in- 
serted the word “except:” and added new 
subds. (a) to (c). 


CHAPTER 17—BUDGET SYSTEM 
Section 75-1716. Emergency budgets. 
75-1716. (1019.16) Emergency budgets. 
(1). * * * [Same as parent volume. | 


(2) A copy of such resolution shall be published one (1) time in the 
newspaper of the district, most likely to give notice thereof to the people 
of the district concerned, and if there is no newspaper located in the dis- 
trict then publication shall be in the official newspaper of the county, a 
copy thereof shall be posted at the school house, or at each school house 
if there be more than one in the district, and at the post office, if there be 
one in the district, and a copy thereof shall be delivered to the county 
superintendent of schools and another copy delivered to the county clerk 
as clerk of the board of county commissioners of the county in which the 
school district is situated. The time designated in such notice for such 
meeting shall be not less than one (1) week after publication, posting and 
delivery of such copies of resolution. Such meeting shall be open to the 
public and any taxpayer in the district shall have the right to appear and 
be heard. 


(3) and (4). * * * [Subdivisions (3) and (4), same as parent volume.] 


History: En. Sec. 16, Ch. 146, L. 1931; 
‘amd. Sec. 1, Ch. 193, L. 1943; amd. Sec. 1, 
Ch. 134, L. 1945; amd. Sec. 1, Ch. 124, L. 
1959. 


Amendment 

The 1959 amendment in subd. (2) sub- 
stituted the words “the newspaper of the 
district, most likely to give notice thereof 
to the people of the district concerned, 


and if there is no newspaper located in 
the district then publication shall be in 
the official newspaper of the county” for 
“the official newspaper of the county.” 


Repealing Clause 


Section 2 of Ch. 124, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 
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CHAPTER 18—SCHOOL DISTRICTS 
Section 75-1805. Creation of new districts out of other districts—change of bound- 


aries. 
75-1831. Examination of school district books—accounting methods to be 
prescribed—reports. 


75-1805. (1024) Creation of new districts out of other districts—change 
of boundaries. (1) A new school district may be created out of portions of 
one (1) or more existing school districts where the taxable valuation (the 
percentage valuation upon which levies are made and taxes computed) of 
property remaining in each district from which territory is taken is not re- 
duced below seventy-five thousand dollars ($75,000.00) and where the num- 
ber of census children between the ages of six (6) and sixteen (16) years is 
not reduced below fifteen (15). For the purpose of organizing a new school 
district out of one (1) or more existing districts, a petition in writing 
shall be made to the county superintendent of schools, signed by parents or 
guardians of at least ten (10) census children between the ages of six (6) 
and sixteen (16) years, residing within the boundaries of the proposed new 
district, and residing at a greater distance than three (3) miles from any 
schoolhouse owned by any one of such school districts in which a school is 
maintained. The petition shall describe the boundaries of the proposed 
new district and give the names of all children of school age residing there- 
in at the date of the presenting of said petition. The petition shall also 
show the taxable valuation (the percentage valuation upon which levies are 
made and taxes computed) of the property within the proposed new district 
which must not be less than seventy-five thousand dollars ($75,000.00) as 
shown by the last completed assessment roll. Provided, however, that said 
provision as to the minimum remaining taxable valuation of each district 
from which territory is taken shall not apply in a case where such district 
has at least fifty thousand (50,000) acres of nontaxable Indian land re- 
maining within its borders and provided, further, that said provision as 
to the minimum taxable valuation of such proposed new district shall not 
apply where such proposed district contains at least fifty thousand (50,- 
000) acres of nontaxable Indian land. 


(2) The county superintendent shall within five (5) days from the 
receipt of such petition give notice of the hearing of said petition by 
posting or causing to be posted, a notice thereof at least ten (10) days 
prior to the time appointed by him for consideration of said petition, 
in at least three (3) of the most public places in the proposed new district 
and one (1) on each schoolhouse door of each district affected by the 
proposed change, or if there be no schoolhouse, then in one (1) of the 
most public places in each of said old districts; and shall on the day fixed 
in the notice proceed to hear said petition at the place designated in said 
notice, which must be either at the courthouse of the county or else at 
the schoolhouse in one of the school districts affected, unless a protest 
in writing signed by at least a majority of the school electors residing 
within such proposed school district shall be filed with the county super- 
intendent of schools before or at the time fixed in the notice for the hear- 
ing of said petition, in which event the proposed school district shall not 
be created. If no such protest be filed, then the county superintendent, 
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upon hearing the petition, shall within ten (10) days from the date of 
such hearing, make an order establishing the new district and describing 
the boundaries thereof, or make an order denying such petition. 


(3) An appeal may be taken to the board of county commissioners of 
the county, from either order made as aforesaid by three (3) resident tax- 
payers of either the old or the new district who are dissatisfied with said 
order. Such appeal shall be taken within thirty (30) days of the date of 
such order and upon the hearing of said matter by the board of county 
commissioners, a decision shall be rendered which shall be final. The 
appeals mentioned in this section shall be in writing, subscribed by the 
parties taking the appeal and shall recite sufficient facts to show their 
rights to appeal hereunder, and that it is an appeal from the decision 
rendered, and such an appeal shall be filed with the county superintendent 
within thirty (30) days from the date of the order establishing such new 
district or denying such petition. The county superintendent shall, with- 
in twenty (20) days from the filing of such notice of appeal transmit to 
the board of county commissioners, and file in the office of the county 
clerk, the notice of appeal and all petitions, plats, and papers in his 
possession pertaining to the petition for the creation of such new school 
district. 


(4) The county clerk shall forthwith, upon receipt of such notice 
of appeal and other papers, give notice to all parties interested, by causing 
to be posted at least ten (10) days prior to the date of the next regular 
meeting of the board of county commissioners, in at least three (3) of the 
most public places in the proposed new district, and one (1) on each 
schoolhouse door of each district affected by the proposed change, or if 
there be no schoolhouse, then in one (1) of the most public places in 
each of said old districts, notices to the effect that the board of county 
commissioners will, at its office in the courthouse, upon a certain date, 
specifying the same in such notices, which date shall be during the next 
regular session of the board, finally hear and determine said appeal and 
said petition for the creation of such new district. The boundaries of any 
district can be changed in the following manner, to wit: 


(5) A majority of the resident taxpayers who are registered electors 
and whose names appear upon the last completed assessment roll for 
state, county and school district taxes, residing in territory which is a part 
of any organized school district may present a petition in writing to the 
county superintendent of schools, asking that such territory be transferred 
to, or included in, any other organized district to which said territory is 
contiguous, provided, however, that no territory within three (3) miles of 
an established school in such district shall be so transferred and provided 
further that the taxable valuation (the percentage valuation upon which 
levies are made and taxes computed) of property in the district from 
which territory is taken shall not be reduced to less than seventy-five 
thousand dollars ($75,000.00) ; provided, however, that this latter provision 
shall not apply in cases where the remaining taxable valuation of the 
district from which the territory is taken contains at least fifty thousand 
(50,000) acres of nontaxable Indian land. 
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(6) The petition shall describe the territory which it is proposed to 
transfer or include, and shall also state the reason for desiring such 
change, and the number of children of school age, if any, residing in the 
territory to be transferred or included. 


(7) The county superintendent shall file said petition in his office 
immediately on receipt thereof, and shall give notice to the parties inter- 
ested by posting notices at least ten (10) days prior to the time ap- 
pointed for considering said petition, one (1) of which shall be in a public 
place in the territory which is proposed to be transferred or included, 
and one (1) on the door of each schoolhouse in each district affected by 
the change, or if there be no schoolhouse in such district, then in some 
public place in such district or districts, and at the time stated in said 
notice for the consideration of such petition, which shall not be less than 
ten (10) days nor more than thirty (30) days after the date of filing 
such petition, he shall proceed to hear such petition, and if he deem it 
advisable and for the best interest of the territory proposed to be trans- 
ferred or included, he shall grant such petition and make an order fixing 
the boundaries of the district so changed, which order shall be final, unless 
an appeal be taken to the board of county commissioners of the county 
wherein such districts are located within thirty (30) days thereafter, and 
upon hearing thereof the decision of said board shall be final. 


(8) All the papers, documents, and records in the case shall be certi- 
fied by the county superintendent to the county commissioners for their 
determination of the matter on appeal; provided, that lands lying con- 
tiguous to a district and not attached to any district shall be attached 
to an adjacent district by the county superintendent of his own motion, 
and provided further, that all districts shall consist of contiguous terri- 
tory. 


History: Ap. p. Sec. 1751, Pol. C. 1895; 
re-en. Sec. 840, Rev. C. 1907; amd. Sec. 
1, Ch. 82, L. 1911; amd. Sec. 404, Ch. 76, 
L. 1913; amd. Sec. 8, Ch. 196, L. 1919; 
re-en. Sec. 1024, R. C. M. 1921; amd. Sec. 
1, Ch. 138, L. 1927; amd. Sec. 1, Ch. 175, 
L. 1933; amd. Sec. 1, Ch. 61, L. 1943; amd. 
Sec. 1, Ch. 232, L. 1955; amd. Sec. 1, 
Ch. 163, L. 1957. 


Amendments 


The 1955 amendment added the last 
proviso clause to subd. (5). 

The 1957 amendment in subd. (1) added 
the proviso clauses. 


Repealing Clauses 


Section 2 of Ch. 232, Laws 1955 and 
Sec. 2 of Ch. 163, Laws 1957 repealed all 
acts and parts of acts in conflict therewith. 


Effective Dates 


Section 3 of Ch. 232, Laws 1955 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 5, 1955. 

Section 3 of Ch. 163, Laws 1957 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 7, 1957. 


75-1831. (1039.7) Examination of school district books—accounting 


methods to be prescribed—reports. It shall be the duty of the county 
auditor in all counties having an auditor, and the county treasurer in all 
counties not having an auditor, to prescribe the method of keeping the 
books in school districts of the third class not maintaining a high school 
in their respective counties, and to make an examination of the books 
of such third class school districts at least once every year, and whenever 
directed so to do by the board of county commissioners, or requested by 
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the board of trustees of such school districts. It shall be the duty of the 
clerk of districts of the third class not maintaining a high school of each 
of the several counties of the state to deliver to the county auditor or 
treasurer, as in this act provided, between the fifteenth day of June and 
the fifteenth day of July of each year, all books, vouchers, claims, and 
other papers pertaining to his office, and take a receipt therefor, and all 
such books, vouchers, claims and papers shall be examined by said auditor 
or. treasurer and returned to the several clerks, not later than August 
fifteenth of each year. 

Upon the completion of the examination provided for in this act, the 
auditor or treasurer, as the case may be, shall report the result of his 
examination by sending to the chairman of each board of trustees a written 
report of such examination and file a copy of each such report in the 
office of the county superintendent of schools. 


History: En. Sec. 1, Ch. 34, L. 1923; Amendment 


amd. Sec. 1, Ch. 93, L. 1955. The 1955 amendment inserted the words 
“not maintaining a high school” both 
times it appears. 


CHAPTER 19—CLERKS OF SCHOOL DISTRICTS—SCHOOL CENSUS 


Section 75-1904. Checking census reports—maintaining files—census of handicapped. 


75-1904. (1051.1) Checking census reports—maintaining files—census 
of handicapped. It shall be the duty of the county superintendent of 
schools upon receipt of the report as provided in section 75-1903 to care- 
fully examine the same and check it for errors or duplications with other 
census reports filed by other clerks of school districts of his county. For 
the purpose of assisting him in checking duplication in such reports, he 
shall make an alphabetical card index, classified by families, showing the 
names of all children on the school census, which index shall be kept 
current according to the census reports turned in to him each year. If the 
name of the same person be found upon more than one report or if the 
report contains names which are fictitious or names which properly 
belong in some other school district, he shall strike out such fictitious 
names and all duplicate names from all lists except that of the district 
in which such person was residing in good faith on the first’ day of 
October. If the county superintendent should find upon any census list 
the names of any persons who he believes were not residents in good faith 
in such district as aforesaid or which he believes are fictitious, he shall 
notify the clerk of the particular school district and if said clerk shall not 
establish the correctness of the list within fifteen (15) days after such 
notification, such names shall be stricken from the list. At the-:time of 
taking the annual census the clerk shall use reasonable diligence to ascer- 
tain the names of all handicapped children in the district and such informa- 
tion concerning the same as is required by the state superintendent of 
public instruction. 

History: En. Sec. 2, Ch. 118, L. 1927; Amendment 
amd, Sec. 1, Ch, 140, L. 1955. The 1955 amendment substituted the 
words “kept current according to the cen- 
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sus reports turned in to him each year” 
for “prepared in duplicate and a copy 
thereof forwarded to the superintendent 
of public instruction as provided here- 
after” in the second sentence and substi- 
tuted “names of all handicapped children 
in the district and such information con- 
cerning the same as is required by the 
state superintendent of public instruction” 
for “number of blind and deaf mute per- 
sons residing in the district between the 
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the names and postoffice addresses of 
each” in the last sentence. 


Repealing Clause 


section 2s.of,, Ch. 140. Laws, 1955: \re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 


Section 3 of Ch. 140, Laws 1955 pro- 
vided the act should be in effect from and 


ages of five and twenty-one years with after the first day of July, 1955. 


75-1905. (1052) Report of expenditures. 


History Correction 3, Ch. 81, L. 1917; amd. Sec. 15, Ch. 196, 
History: En. Sec. 4, Ch. 192, L. 1911; lL. 1919; re-en. Sec. 1052, R. C. M. 1921; 
amd. Sec. 512, Ch. 76, L. 1913; amd. Sec. amd. Sec. 1, Ch. 164, L. 1931. 


CHAPTER 20—GRADES AND COURSES OF STUDY IN THE PUBLIC 
SCHOOLS—CORRESPONDENCE SCHOOLS— 
VISUAL TEACHING 


Section 75-2006. State correspondence school created—fees. 


75-2006. State correspondence school created—fees. There is hereby 
created a state correspondence school which shall serve the needs of (1) 
eighth grade graduates who because of remoteness or inability are unable 
to attend a regular high school, (2) students who need subjects not offered 
in a regular high school, (3) homebound incapacitated or isolated children 
who are unable to attend a regular elementary or high school, (4) non- 
citizens who are unable to attend established classes for preparation for 
citizenship, (5) inmates of the state prison. The services of this school 
shall be available to the above mentioned students and the inmates of the 
state prison at fees to be determined and set by the state superintendent 
of public instruction with the approval of the state board of education; 
provided, that in the case of isolated, homebound or incapacitated pupils 
for whom no regular school is provided, such fees for elementary students 
shall be paid by the district of residence from the general fund, and in the 
case of high school students from the high school transfer fund of county 
of residence; fees for students taking enrichment courses may either be 
paid by the pupil or the school attended, and adults taking citizenship 
preparation courses shall pay their own fees. 


History: En. Sec. 1, Ch. 70, L. 1939; sions making the school available for in- 
amd. Sec. 1, Ch. 220, L. 1951; amd. Sec. 1, mates of the state prison. 
Ch. 74, L. 1959, 


Amendment 
The 1959 amendment added the provi- 


Repealing Clause 


Section 2 of Ch. 74, Laws 1959 repealed 
all acts and parts of acts in conflict there- 
with. 


CHAPTER 22—SCHOOL DAY, MONTH AND YEAR—HOLIDAYS— 
CONSTITUTION, PIONEER AND ARBOR DAY 
Section 75-2204. Legal holidays—school sessions, when suspended. 


75-2204. (1062) Legal holidays — school sessions, when suspended. 
No school shall be in session on the following holidays: New Year’s day, 
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Memorial day (May 30th), Independence day (July 4th), Labor day (first 
Monday in September), Veterans’ day (November 11th), Thanksgiving 
day, or Christmas day; provided, however, that in school districts where 
the school building must be used for election purposes, state and national 
election day shall be deemed a legal holiday under the provisions of this 
act. No school shall be dismissed on the following holidays, but appro- 
priate exercises as a part of the day’s program shall be held in each 
school when school is in session, on each of the said holidays, and where 
such holidays fall on Saturday or Sunday such exercises shall be conducted 
on the Friday preceding such holiday: Lincoln’s Birthday (February 
12th), Washington’s Birthday (February 22d), Arbor day (second Tues- 
day of May), Flag day (June 14th), Columbus day (October 12th), 
Pioneer day (November lst), and such other days as may hereafter be 
designated as legal holidays by the legislature or governor. 


History: En. Sec. 1300, Ch. 76, L. 1913; 
amd. Sec. 2, Ch. 240, L. 1921; re-en. Sec. 
1062, R. C. M. 1921; amd. Sec. 1, Ch. 31, 
L. 1957. 


Amendment 


The 1957 amendment added “Veterans’ 
day (November 11th)” to the list of holi- 


and deleted “Armistice day (November 
llth)” from the list of holidays when 
school is in session, 


Repealing Clause 

Section 2 of Ch. 31, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


days when school shall not be in session 


CHAPTER 23—FIRE DRILLS—INSTRUCTION IN FIRE DANGERS .AND 
PREVENTION AND HE ee OF COMMUNICABLE 
DISEASES 


Section 75-2301. Fire drills. 


75-2301. (1071) Fire drills. In all schools of the state, either public 
or private, in which thirty or more children are enrolled it shall be the 
duty of the teacher or teachers therein employed to instruct the children 
under their immediate control and charge once each week during the first 
month of school and once each month thereafter in “fire-drill” as herein- 
after provided, except that additional drills may be held if deemed neces- 
sary by the teacher or school administrator. 

A fire-alarm shall be given by striking a gong, and immediately upon 
such alarm the children shall be required to form immediately a line and 
leave the building in an orderly manner, through the exit and (or) exits 
that will most expeditiously clear the building. There shall be no certain 
day of the week or hour of the day for giving such alarm, and it shall be 
given without previous warning to the children. 

It shall be the duty of the trustees or directors, or other persons having 
control and management of any school building of the class mentioned 
herein, to provide one or more gongs therefor, with such means of sound- 
ing the same as may be approved by the state fire marshal. Each mem- 
ber of any board of trustees or directors, or any other person whose duty 
it is to install said gongs as herein provided, who fails or refuses so to do, 
shall be guilty of a misdemeanor, and upon conviction shall be fined not 
less than five nor more than fifty dollars. 

Any teacher who fails or refuses to instruct in said fire-drill in the 
manner provided for in this chapter, after the installation of gongs, as 
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above provided, shall be deemed guilty of a misdemanor, and shall upon 
conviction be fined not less than five nor more than twenty-five dollars. 


History: En. Sec. 610, Ch. 76, L. 1913; 
re-en. Sec. 1071, R. C. M. 1921; amd. Sec. 
1, Ch. 90, L. 1931; amd. Sec. 1, Ch. 24, 
L. 1959. 


Amendment 


The 1959 amendment in the first para- 
graph substituted “first month of school 
and once each month thereafter” for 


or school administrator” for “in buildings 
occupied exclusively by high school stud- 
ents, drills may be held but twice each 
month.” 


Repealing Clause 


Section 2 of Ch. 24, Laws 1959 repealed 
all acts and parts of acts in conflict there- 
with. 


“school terms” and “additional drills may - 
be held if deemed necessary by the teacher 


CHAPTER 24—TEACHERS—POWERS AND DUTIES—ELECTION— 
DISMISSAL 


Section 75-2401. Re-election of teachers—when automatic—acceptance. 


75-2401. (1075) Re-election of teachers—when automatic—acceptance. 
After the election of any teacher or principal for the fourth consecutive 
year in any school district in the state, such teacher or principal so elected 
shall be deemed re-elected from year to year thereafter at the same salary 
unless the board of trustees shall by majority vote of its members on or 
before the first day of April give notice in writing to said teacher or 
principal that he has been re-elected or that his services will not be re- 
quired for the ensuing year, but in this written notice, the board of 
trustees, if requested by the teacher or principal, must declare clearly 
and explicitly the specific reason or reasons for the failure of re-employ- 
ment of such teacher. The teacher or principal, if he so desires, shall be 
granted a hearing and reconsideration of such dismissal, before the board 
of trustees of that school district. The request for a hearing and recon- 
sideration must be made in writing and submitted to the board of school 
trustees within ten (10) days after receipt of notice of dismissal. The 
board of trustees must hold a hearing and reconsider its action within 
ten (10) days after receipt of such request for a hearing and reconsidera- 
tion. Provided that nothing in this act shall be construed to prevent the 
re-election of such teacher or principal by such board at an earlier date, 
and also provided that in case of re-election of such teacher or principal, 
he shall notify the board of trustees in writing within twenty (20) days 
after the notice of such re-election of his acceptance of the position ten- 
dered him for another year and failure to so notify the board of trustees 
shall be regarded as conclusive evidence of his nonacceptance of the 
position. — 


History: En. Sec. 801, Ch. 76, L. 1913; 
re-en. Sec. 1075, R. C. M. 1921; amd. Sec. 
1, Ch. 87, L 1927; amd. Sec. 1, Ch. 166, 
L. 1949; amd. Sec. 1, Ch. 26, L. 1957. 


Repealing Clause 


Section 2 of Ch. 26, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


Amendment Effective Date 


The 1957 amendment raised the number 
of years after which re-election is deemed 
automatic from three to four. 


Section 3 of Ch. 26, Laws 1957 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 
ruary 20, 1957. 


20% 
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Tenure 

A teacher’s tenure is a substantial, valu- 
able and beneficial right, which cannot be 
taken away except for good cause. State 
ex rel. Saxtorph v. District Court, 128 M 
353, 275. P 2d 209, 214. 

The number of hours a teacher may 
teach in a day is not a factor in deter- 
mining her right to tenure. State ex rel. 


75-2411. (1085) Dismissal—appeal. 


Appeals to County School Superintend- 
ent 

Writ of prohibition does not lie against 
the county superintendent of schools to 
prevent her from acting in an appeal 
taken to her by a teacher who had been 
denied re-employment by the school board 
since by this section appeals from such 
dismissals go to the county superintend- 
ent of schools. State ex rel. Saxtorph v. 
District Court, 128 M 353, 275 P 2d 209. 


Rules 
The rules, a violation of which gives the 
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Saxtorph v. District Court, 128 M 353, 275 
P 2d 209, 215. 


Collateral References 


Dismissal of public school teacher be- 
cause of disloyalty. 27 ALR 2d 487. 


Personal liability of public school prin- 
gras or teachers for negligence. 32 ALR 
Zari AB. 


school board the right and power to dis- 
charge are the rules referred to in the 
teacher’s contract, viz. “rules and regula- 
tions adopted by the Board of Trustees of 
the district, which are made a part hereof 
by reference.” Hence a teacher could not 
be discharged for violations of rules of the 
superintendent of the high school, which 
rukes were not part of the “rules and 
regulations adopted by the Board of Trus- 
tees of the District, which are made a 
part” of the teacher’s contract. Hovland 
v. School District No. 52, 128 M 507, 278 
P 2de2l lee: 


CHAPTER 25—TEACHERS’ EXAMINATIONS AND CERTIFICATES 


Section 75-2516. Classes of certificates for teaching. 


75-2518. Outstanding certificates for teaching. 
75-2520. Duration and renewal of certificates. 
75-2522. Emergency authorization to teach. 
75-2516. Classes of certificates for teaching. The state superintendent 


of public instruction may issue the following classes of certificates for 
teaching in accordance with the rules and regulations approved and 
adopted by the state board of education: 


Class 1. Professional certificate. The professional certificate may be 
issued to applicants who have completed a teacher education program 
which includes a bachelor’s degree and a minimum of one year of study 
beyond the degree, such degree and additional study to have been taken 
at a unit of the university of Montana or equivalent institution as pro- 
vided by section 75-2515. The professional certificate may be endorsed 
for elementary and/or secondary instruction, and for specified subject fields 
according to the academic and professional courses offered by the applicant 
and in accordance with the rules and regulations established by the state 
board of education for such endorsement. 


Class 2. Standard certificate. The standard certificate may be issued 
to applicants who have completed a four-year teacher education program 
and who have been awarded a bachelor’s degree by a unit of the university 
of Montana or equivalent institution as provided by section 75-2515. The 
standard certificate may be endorsed for elementary and/or secondary in- 
struction, and for specified subject fields according to the academic and 
professional courses offered by the applicant and in accordance with the 
rules and regulations established by the state board of education for such 
endorsement. 
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Class 3. Administrative and supervisory certificates. A person shall 
be qualified to be a superintendent of schools in any school district when 
he shall hold a certificate qualifying him to teach in the school or schools 
thereof, and in addition shall have such other qualifications with reference 
to special preparation and experience as the state board of education may 
from time to time prescribe. 

A person. shall be qualified to be a principal or supervisor of or in any 
school when he shall hold a certificate qualifying him to teach in such 
school, and in addition shall have such other qualifications with reference 
to special training and experience as the state board of education may 
from time to time prescribe. 

When any person shall establish his qualifications to be a superintend- 
ent, principal or supervisor, as aforesaid in compliance with the rules and 
regulations prescribed by the state board of education, the state superin- 
tendent of public instruction may certify him as being qualified to be such 
superintendent, principal or supervisor, as the case may be. Contracts 
with principals, supervisors, or superintendents shall not be valid unless 
such persons shall be qualified by holding the appropriate and required 
certificate. 


Class 4. Vocational, recreational, and adult education certificates. The 
state superintendent, of public instruction shall have authority to issue 
special certificates to vocational, recreational, and adult education teachers 
who present such qualifications of training and experience as meet the 
requirements of the United States office of education or the special needs 
of the several vocational, recreational and adult education fields, and com- 
ply with the rules and regulations approved and adopted by the state 
board of education. 


Class 5. Provisional certificate. The provisional certificate may be 
issued to applicants who provide evidence satisfactory to the state board 
of education of intent to qualify themselves in the future for the Class I 
professional certificate or the Class 2 standard certificate, and who have 
completed the following minimum of academic and/or professional train- 
ing at a unit of the university of Montana or equivalent institution as 
provided by section 75-2515: 


a. For elementary endorsement. Applicants shall have completed a 
minimum of two years in a teacher education program. 


b. For secondary endorsement. Applicants shall have completed a 
four-year college program or its equivalent and shall hold a bachelor’s 
degree. The provisional certificate endorsed for secondary instruction 
may also be endorsed for specified subject fields according to the academic 
and/or professional courses offered by the applicant. 

Certificates shall be endorsed in accordance with the rules and regula- 
tions established by the state board of education for such endorsement. 

For purposes of evaluating the qualifications of applicants for teaching 
certificates, a year means that instructional period consisting of three 
quarters or two semesters or other terms which are recognized as an 
academic year by any unit of the university of Montana or equivalent 
institution. 
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History: En. Sec. 6, Ch. 142, L. 1949; 
amd. Sec. 1, Ch. 187, L. 1959. 


Amendment 

The 1959 amendment substituted every- 
thing after the opening paragraph for a 
mere listing of the types of certificates 
which read as follows: 

“1. Elementary school certificates. 

“2. Secondary school certificates. 
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“4 A‘dministrative and supervisory cer- 
tificates. 

“5. Vocational certificates. 

“6. Emergency certificates.” 


Repealing Clause 

Section 2 of Ch. 187, Laws 1959 read 
“That section 75-2517, Revised Codes of 
Montana, 1947, be, and the same is hereby 
repealed.” 


“3. Junior college certificates. 


75-2517. 


Repeal 
This section (Sec. 7, Ch. 142, L. 1949), 
relating to kinds of certificates for teach- 


Repealed. 
ing, was repealed by Sec. 2, Ch. 187, Laws ° 
1959. 


75-2518. Outstanding certificates for teaching. No provisions of this 
act shall affect or impair the validity of any certificate for teaching in 
force on July 1, 1959, or the rights and privileges of the holders by virtue 
thereof, save that any certificate may be suspended or revoked for any of 
the causes and by the procedures specified by law. 

Any holder of an elementary school standard certificate issued prior to 
July 1, 1959, under previous statute and in force on July 1, 1959, shall be 
eligible for renewal of such certificate in accordance with the rules and 
regulations of the state board of education until the holder qualifies for 
the Class 2 standard certificate as provided in section 75-2516, as amended. 

History: En. Sec. 7[7a], Ch. 142, L. 1, 1959” for “May 1, 1949” in the first 
1949; amd. Sec. 3, Ch. 187, L. 1959. paragraph and added the second para- 

Amendment graph. 

The 1959 amendment substituted ‘July 


75-2520. Duration and renewal of certificates. All certificates shall 
bear the date of the issue and, with the exception of the emergency au- 
thorization to teach which shall be valid for one year, and the provisional 
certificate which shall be valid for two years, shall expire after the first 
issue to any person five years from July 1 preceding such date of issue 
and may be renewed for periods of not more than five (5) years in accord- 
ance with rules and regulations adopted by the state board of education. 


History: En. Sec. 9, Ch. 142, L. 1949; 
amd. Sec. 1, Ch. 91, L. 1951; amd. Sec. 4, 
Ch. 187, L. 1959. 


Amendment 


visional certificate which shall be valid for 
two years, shall expire after the first issue 
to any person five years from July 1 pre- 
ceding such date of issue” for the words 
“emergency certificates which shall be 


The 1959 amendment substituted “the 
emergency authorization to teach which 
shall be valid for one year, and the pro- 


valid for one year, shall expire after the 
first issue to any person two years from 
July 1 nearest such date of issue.” 


75-2522. Emergency authorization to teach. When regularly certified 
teachers cannot be secured, the state superintendent of public instruction 
may, in accordance with the rules and regulations approved and adopted 
by the state board of education for such emergencies, issue an emergency 
authorization to teach to any person who has previously held a valid cer- 
tificate or who meets the standards of preparation prescribed by the state 
board of education for and during such emergencies. Such emergency 
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authorization to teach shall indicate the grades or the subjects or fields 
in which the holder is authorized to teach. Emergency authorizations to 
teach shall be valid for one year and may be renewed only in accordance 
with the rules and regulations approved and adopted by the state board 
of education. 

History: En. Sec. 5, Ch. 187, L. 1959. Repealing Clause 


Section 6 of Ch. 187, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


CHAPTER 27—TEACHERS’ RETIREMENT SYSTEM 


Section 75-2701. Definitions. 
: 75-2707. Benefits. 
75-2709. Method of financing. 
75-2712. Provision for discontinuing former retirement system. 

75-2701. Definitions. The following words and phrases used in this 
act shall have the following meanings unless a different meaning is plainly 
required by the content: 

(Dyeto, (12). *.* | Subdivisions (1) to. (12). same as parent volume, | 

(13) ‘“Earnable compensation” shall mean the full rate of the com- 
pensation, pay or salary that would be payable to a teacher if he worked 
the full normal working time except that any compensation in excess of 
six thousand dollars ($6,000) per annum, shall not be used for the purpose 
of this system provided that any teacher who received a salary or com- 
pensation in excess of five thousand dollars ($5,000) per annum subse- 
quent to July 1, 1957, may use such salary or that portion of it not in 
excess of six thousand dollars ($6,000) as a basis of compensation for the 
purpose of this system if (a) he contributes five per cent (5%) of the 
excess of such salary subsequent to July 1, 1957, over five thousand dollars 
($5,000) and not exceeding six thousand dollars ($6,000) to his individual 
account in the annuity savings fund and (b) he contributes three and one- 
half per cent (314%) of the excess of his salary subsequent to July 1, 1957, 
over five thousand dollars ($5,000) and less than six thousand dollars 
($6,000) to the pension accumulation fund. In cases where compensation 
includes maintenance, the retirement board shall fix the value of that 
part of the compensation not paid in money. 


(14) “Average final compensation” shall mean the average annual 
compensation, pay or salary on which the five per cent (5%) contribution 
has been made by a member during any three (3) consecutive years as a 
teacher. 


(15) to (22). * * * [Subdivisions (15) to (22), same as parent volume. ] 


History: En. Sec. 1, Ch. 87, L. 1937; 
subd. (7) amd. Sec. 1, Ch. 202, L. 1939; 
amd. Sec. 1, Ch. 215, L. 1939; amd. Sec. 1, 


Ch. 137, L. 1945; amd. Sec. 1, Ch. 28, L. 


1949; amd. Sec. 1, Ch. 216, L. 1953; amd. 
Sec. 1, Ch. 235, L. 1959. 


Amendment 


The 1959 amendment in subd. (13) 
substituted $6,000 for $5,000 each time it 


appears; substituted $5,000 for $2,000 each 
time it appears; substituted July 1, 1957 
for July 1, 1945 each time it appears and 
Ms subd. (14) substituted “three (3)” for 
“cc Wels 


Repealing Clause 


Section 2 of Ch. 235, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 
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75-2707. Benefits. 

(1). * * * [Same as parent volume.| 

(2)(a) to (c). * * * [Same as parent volume. | 

(d) The minimum annual retirement allowance for a member who has 
completed thirty years service and who retired after September 1, 1937, and 
before June 30, 1949, shall be nine hundred dollars ($900.00), and the mini- 
mum retirement allowance for a member who retired after September 1, 
1937, and before June 30, 1949, but whose service is less than thirty years 
shall receive a minimum retirement allowance based on the proportionate 
amount of nine hundred dollars ($900.00) that his service bears to thirty 
years of service. 

(e) The minimum annual retirement allowance for a member who has 
completed thirty-five years of service and who has attained the age of 
sixty-five and who retires after June 30, 1949, shall be nine hundred dollars 
($900.00). 

(f). * * * [Subsection (f) of subdivision (2), same as parent volume. | 

(3) Disability retirement benefit. Upon the application of a member 
in service or of his employer, any member who has had ten or more years 
of creditable service in the state of Montana may be retired by the retire- 
ment board not less than thirty and not more than ninety days next fol- 
lowing the date of filing such applications on a disability retirement allow- 
ance, provided that the medical board after a medical examination of such 
member shall certify that such member is mentally or physically in- 
capacitated for the further performance of duty, that such incapacity 1s 
likely to be permanent and that such member should be retired. 

If the applicant for disability retirement was prevented because of the 
disability from making application at the time of the time of the commence- 
ment of disability, the retirement board shall grant the disability retire- 
ment upon the proper application for disability retirement allowance and 
make payments retroactive to the thirtieth day after the date of commence- 
ment of disability. 

(4) to (7). * * * [Subdivisions (4) to (7), same as parent volume. | 

(8) (a) A member who withdraws from service or ceases to be a 
teacher for any cause other than death or retirement shall be paid only the 
amount contributed by the member to his annuity savings account after 
first deducting any unpaid annual membership fees of said member. 

(b) Should a member die before retirement only the amount of the 
member’s contributions to his annuity savings fund account after deducting 
any unpaid annual membership fees shall be paid to his estate or such 
person as he shall have nominated by written designation duly executed 
and filed with the retirement board. 


(c) In lieu of benefits provided in (b) above, if the deceased member 
had qualified by reason of service for a retirement benefit, the beneficiary 
nominated by the deceased member may elect to receive a monthly life an- 
nuity. Said monthly life annuity to be based on the beneficiary’s attained 
age at the time of the deceased member’s death and to be calculated from 
an amount equal to the required reserve for the deceased member’s credit- 
able service, together with the deceased member’s accumulated contribu- 
tions. 
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If the beneficiary so electing be the surviving spouse of the deceased 
member, such beneficiary shall receive, in addition to the monthly annuity, 
_ provided the deceased member was actively engaged as a teacher in the 
state of Montana within one (1) year prior to his death, the sum of fifty 
dollars ($50.00) per month for each child from the pension accumulation 
fund for the support of the minor child or children of the deceased member 
until such child or children reach his or their eighteenth birthday, but 
such payments shall not exceed in any one (1) month the sum of one 


hundred dollars ($100.00). 


(9). ** * [Same as parent volume. | 


History: En. Sec. 6, Ch. 87, L. 1937; 
amd. Sec. 2, Ch. 137, L. 1945; amd. Sec. 
4, Ch. 28, L. 1949; amd. Sec. 4, Ch. 216, 
L. 1953; amd. Sec. 1, Ch. 160, L. 1955; 
amd. Sec. 1, Ch. 270, L. 1959. 


Amendments 

The 1955 amendment added the second 
paragraph to subd. (8)(c). 

The 1959 amendment increased the min- 


graphs (d) and (e) of subd. (2) from $600 
to $900 per year and in subd. (3) deleted 
the word “the” which appeared before the 
word “disability” at the end of the second 
paragraph. 


Repealing Clause 


Section 2 of Ch. 160, Laws 1955 re- 
pealed all acts or parts of acts in conflict 
therewith. 


imum allowances provided for by para- 


75-2709. Method of financing. There are hereby created and estab- 
lished an “‘annuity savings fund” and “annuity reserve fund,” a “pension 
accumulation fund,’ a “pension reserve fund” and an “expense fund,” into 
which funds all of the assets of the retirement system shall be credited 
according to the purpose for which they are held as hereinafter prescribed. 

(1) and (2). * * * [Subdivisions (1) and.(2), same as parent volume. | 

(3) Pension accumulation fund. The pension accumulation fund shall 
be the fund in which shall be accumulated all reserves for the payment of 
all pensions and from which pensions and benefits in leu thereof shall be 
paid to or on account of beneficiaries credited with prior service. Contri- 
butions to and payments from the pension accumulation fund shall be 
made as follows: 

(a) Each and every employer shall pay into the pension accumulation 
fund an amount equal to three and seventy-five one hundredths per centum 
(3.75%) of the earnable compensation of each member employed during 
the whole or such part of the preceding payroll period as such member was 
so employed by such employer; provided, however, that no payments shall 
be made into said pension accumulation fund until after July 1, 1945. Pro- 
vided, further, until such time as the legislative assembly shall provide ade- 
quate funds for the establishment of such reserves as are set up in this 
act, such parts of such act as deal with reserves to be built up by contribu- 
tions from the state shall be inoperative. Provided further, that for each 
payroll period after July 1, 1965, the employers’ contribution shall be three 
and fifty, one hundredths per centum (3.50%). 

(b) The board of trustees of every school district maintaining an 
elementary school, or schools, the board of trustees of every school district 
maintaining a high school, and the board of trustees of every county high 
school shall, in the respective budgets for such schools, make and provide 
an appropriation for such payments to the pension accumulation fund. 

(c) When the total amount required for the elementary school budget 
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of any district, including the amount to be paid into the pension accumula- 
tion fund will not require a levy against the property in the district in 
excess of ten (10) mills, no special or additional levy shall be made but 
the whole amount shall be paid out of the receipts from the levy authorized 
by section 75-3706, Revised Codes of Montana, 1947, as amended. 

(d) When the total amount required for the elementary school budget 
for any district, including the amount to be paid into the pension accumula- 
tion fund, will require a levy more than ten (10) mills, a special levy 
against the taxable property in the district must be made in such number 
of mills as will raise the total amount for the payment to the pension 
accumulation fund, without being authorized at any election. 

(e) The total amount to be paid by each high school within each 
county to the pension accumulation fund shall be raised by a county-wide 
tax levy, and the county commissioners, except as hereinafter provided, 
shall make a county-wide levy of such number of mills as will raise such 
total amount; provided that the amount budgeted for payment to the 
pension accumulation fund in any high school budget shall not be deemed 
or considered as a part of or as included within the maximums for high 
school budgets as fixed and determined by section 75-4505, Revised Codes 
of Montana, 1947, as amended, and the county-wide high school levy 
herein provided for shall not be deemed or construed as a part of the 
county-wide high school levy authorized by section 75-1723, Revised Codes 
of Montana, 1947, as amended, unless the trustees making such budget so 
desire and the board of county commissioners find that such levy is not 
required to raise the amount necessary for such budget for all purposes 
including the payment to the pension accumulation fund. 

(t).to.(q)..* ** [Subsections (f£) to..(q) of;subdivision, (3), sanieeas 
parent volume. ] 

(4) and (5). * * * [Subdivisions (4) and (5), same as parent volume. ] 


History: En. Sec. 8, Ch. 87, L. 1937; 
amd. Secs. 2 and 3, Ch. 202, L. 1939; amd. 
Sec. 3, Ch. 137, L. 1945; amd. Sec. 5, Ch. 
28, L. 1949; amd. Sec. 1, Ch. 239, L. 1959. 


Amendment 

The 1959 amendment increased the con- 
tribution required by the first sentence of 
subd. (3) (a) from 3%% to 3.75%; added 
the final proviso to subd. (3) (a); sub- 


section 75-3706 for a reference to section 
1203, Revised Codes of 1935; and substi- 
tuted the reference in subd. (3) (e) to sec- 
tion 75-1723 for a reference to section 
1263.11, Revised Codes of 1935. . 


Repealing Clause 

Section 2: of Ch. 239; Laws,’ 1959, we= 
pealed all acts and parts of acts’ in. con- 
flict therewith. 


stituted the reference in subd. (3) (c) to 


75-2712. Provision for discontinuing former retirement system. 

(1) to (3). * * * [Subdivisions (1) to (3), same as parent volume.] 

(4) Any such person who having retired upon a retirement allow- 
ance under said former retirement system, shall have retired after having 
served as a teacher for at least twenty-five school years, fifteen of which, 
including the last ten years, shall have been in the schools of this state, 
and who shall elect under the next preceding subdivision of this section 
to receive his interest in said public school teachers’ retirement salary 
fund and said public school teachers’ permanent fund in the form of an 
annuity, shall be entitled, while he shall remain retired, to receive and 
be paid from the said pension accumulation fund an annual allowance 
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which, together with his said annuity, shall equal the sum of nine hundred 
dollars ($900.00). Any other person retired upon such allowance who 
shall elect to receive his interest in said funds in the form of an annuity 
shall, upon reaching the age of sixty years, be entitled, while he shall 
remain retired, to receive and be paid from the said pension accumulation 
fund an annual allowance, which together with his said annuity, shall 
equal a sum which shall be that proportion of nine hundred dollars ($900.00) 
which the number of school years which he shall have served as a teacher, 
and credited under the former retirement system bears to twenty-five. 
(Sas ie [Same ds parent volume,] 


History: En. Sec. 12, Ch. 87, L. 1937; tence, clause, or part of this act is de- 
amd, Sec. 6, Ch. 28, L. 1949; amd. Sec. 2, clared to be unconstitutional the re- 


Ch. 270, L. 1959. mainder of this act shall not thereby be 
invalidated.” 
Amendment : 
The 1959 amendment increased the an- Repealing Clause 
nual allowances provided for by subd. (4) Section 3 of Ch. 270, Laws 1959 re- 
from $600 to $900 in both cases. pealed all acts and parts of acts in con- 


flict th ith. 
Separability Clause Te erewl 


Section 4 of Ch. 270, Laws 1959 read “If 
any section, subdivision, paragraph, sen- 


75-2715. Limitation on membership of other systems. 


Cross-Reference 


Supplemental social security coverage 
for teachers, secs. 59-1109 to 59-1113. 


CHAPTER 29—COMPULSORY SCHOOL ATTENDANCE— 
TRUANT OFFICERS 


Section 75-2901. Compulsory attendance—excuses. 
75-2902. Employment of children under sixteen. 


75-2901. (1135) Compulsory attendance—excuses. All parents, guard- 
ians, and other persons who have care of children, shall instruct them, or 
cause them to be instructed in reading, spelling, writing, language, English 
grammar, geography, history and civics, physiology and hygiene, and 
arithmetic. Every parent, guardian, or other person, having charge of any 
child who is seven (7) years of age prior to the beginning of the fall 
school term and not over sixteen (16) years of age, shall send such child 
to a public, private, or parochial school, in which the basic language 
taught is English, for the time that the school attended is in session, 
provided, however, that children sixteen (16) years of age or over who 
have successfully completed the school work of the eighth grade, or 
whose wages are necessary to the support of the family of such child, 
may be employed during the time that the public schools are in session 
upon making the proof and securing the age and schooling certificate pro- 
vided for in the following section. School attendance shall begin within 
the first week of the school term, unless the child is excused from such 
attendance by the superintendent of the public schools, in city and other 
districts having such superintendent, or by the clerk of the board of 
trustees in districts not having such superintendent, or by the principal 
of the private or parochial school, upon satisfactory showing either that 
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the bodily or mental condition of the child does not permit of its attend- 
ance at school, or that the child in being instructed at home by a person 
qualified, in the opinion of the superintendent of schools in city or other 
districts having such superintendent, to teach the branches named in this 
section; provided, that the county superintendent may excuse children 
from attendance upon such schools where, in his judgment the distance 
makes such attendance an undue hardship. In case the county superin- 
tendent, city superintendent, principal, or clerk refuses to excuse a child 
from attendance at school, an appeal may be taken from such decision 
to the district court of the county, upon giving a bond, within ten (10) 
days after such refusal, to the approval of said court, to pay all costs of 
the appeal; and the decision of the district court in the matter shall be 
final. Any parent, guardian or other person having the care or custody 
of a child between the ages of seven (7) and sixteen (16) years, who 
shall fail to comply with the provisions of this section, shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be fined not 
less than five dollars ($5.00) nor more than twenty dollars ($20.00). 


History: Ap. p. Sec. 1921, 5th Div. 
Comp. Stat. 1887; amd. Sec. 1920, Pol. C. 
1895; amd. Sec. 1, Ch. 45, L. 1903; re-en. 
Sec. 965, Rev. C. 1907; amd. Sec. 1100, 
Ch. 76, L. 1913; amd. Sec. 1, Ch. 75, L. 
1921; re-en. Sec. 1135, R. C. M. 1921; amd. 
Sec. 1, Ch. 61, L. 1949; amd. Sec. 1, Ch. 
Ch. 53,5L. 1955; amd. Sec. 1, Ch, 39; L: 
1959. 


Amendments 

The 1955 amendment substituted ‘“‘six- 
teen (16) years” for “fourteen years” in 
the first proviso clause. 


The 1959 amendment substituted the 
phrase “who is seven (7) years of age 
prior to the beginning of the fall school 
term and not over sixteen (16) years of 
age” for the phrase “between the ages of 
eight (8) and sixteen (16) years” follow- 
ing the word “child” in the second sen- 
tence and substituted the word “seven 
(7)” for the word “eight” following the 
words “ages of” in the last sentence. 


Repealing Clause 


Section 2 of Ch. 39, Laws 1959 re- 
pealed all acts and parts of acts in con- 


flict. therewith. 


75-2902. (1136) Employment of children under sixteen. No child 
under sixteen (16) years of age shall be employed or be in the employ- 
ment of any person, firm, company or corporation during the school term, 
and while the public schools are in session in the district in which such 
child lives, unless such child shall present to such persons, firm, company, 
or corporation an age and schooling certificate. Such certificate shall be 
issued by the city superintendent of schools or principal of schools, or by 
some person duly authorized by him, and in districts not having a city 
superintendent or principal, by the county superintendent of schools upon 
satisfactory proof that such child is of the age of sixteen (16) years or 
over, and has successfully completed the eighth grade as the same is 
designated and determined by the state board of education; provided, also, 
that in case the wages of any child over sixteen (16) years of age are 
necessary to the support of the family of such child, the city superintendent 
of schools, or principal of schools, or county superintendent, as the case 
may be, may, upon production of satisfactory evidence that the wages 
of such child are necessary to the support of the family, issue a certificate 
permitting the employment of such child, even though the said child may 
not have completed said eighth grade work. The age and schooling certifi- 
cate shall be formulated by the superintendent of public instruction, and 
blank certificates shall be furnished by the clerk of the board of trustees. 
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Every person, firm, company, or corporation employing any child 
under sixteen (16) years of age shall exact the age and schooling certifi- 
_ cate, or the certificate permitting the employment of such child, prescribed 
in this section, and shall, upon the request of the truant officer or other 
authorized person by school trustees, permit him to examine such certifi- 
cates. When, however, employment of such child ceases, the employer shall 
promptly return to the city superintendent of schools, or principal of 
schools, or county superintendent of schools of such district where said 
child resides, the age and schooling certificate or certificate permitting the 
employment of such child. Any person, firm, company, or corporation 
employing any child contrary to the provisions of this chapter shall be 
fined not less than twenty-five dollars ($25.00) nor more than fifty dollars 
($50.00) for each and every offense; provided, however, that nothing in 
this act shall be construed to interfere with the employment of a child 
during the time school is not actually in session. 


History: En. Sec. 2, Ch. 45, L. 1903; appears in the second sentence of the 
re-en. Sec. 966, Rev. C. 1907; amd. Sec. first paragraph. 
1101, Ch. 76, L. 1913; amd. Sec. 1, Ch. 43, 


L. 1919; amd. Sec. 2, Ch. 75, L. 1921; Repealing Clause 
re-en. Sec. 1136, R. C. M. 1921; amd. Sec. Section 2 of Ch. 53, Laws 1955 re- 
Ch. 53,1. "1955. pealed all acts and parts of acts in con- 


flict therewith. 
Amendment 


The 1955 amendment substituted “six- 
teen (16)” for “fourteen” both times it 


CHAPTER 33—SCHOOL BUSSES—REQUIREMENTS—DRIVERS’ 
QUALIFICATIONS—CONSTRUCTION AND OPERATION 


Section 75-3308. Authority for regulating design, construction and operation of 
school busses. 
75-3310. Meeting school bus receiving or discharging children—duty to stop 
—meeting on highways with separate roadways—duty of school 
bus driver to stop at railroad crossings. 


75-3308. Authority for regulating design, construction and operation 
of school busses. (1) That the state board of education, by and with 
the advice of the supervisor of the Montana highway patrol and the 
superintendent of public instruction, shall adopt and enforce regulations 
not inconsistent with the motor vehicle code and the minimum standards 
for school busses, adopted by the national commission on safety education 
to govern the design, construction and operation of all school busses used 
for the transportation of school children when owned and operated by any 
school district or privately owned and operated under contract with any 
school district in this state and such regulations shall by reference be 
made a part of any such contract with a school district. 


(2) Every school district, its officers and employees, and every person 
employed under contract by a school district shall be subject to such 
regulations. 

(3) These regulations shall include provisions that no person shall 
drive or operate, or be employed or permitted to drive or operate, any 
school bus who has not received and filed with the county superintendent 
of schools a certificate from the board of trustees of the school district for 
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which the school bus is to be driven or operated, certifying the following: 

a. That he is at least nineteen (19) years of age. - 

b. That he is of good moral character. 

c. That he is the holder of a chauffeur’s license. 

d. That he has filed with the board of trustees a satisfactory physical 
examination signed by a licensed physician in the state of Montana on a 
blank provided by the state board of education. 

(4) The term “approved school bus” shall mean every motor vehicle 
owned by a public or governmental agency and operated for the transporta- 
tion of children to or from school or privately owned and operated and 
under contract for transportation of children to or from school. 

(5) Every approved school bus used for the transportation of school 
children shall bear upon the front and rear thereon a plainly visible sign 
containing the words “school bus” in letters not less than eight (8) inches 
in height. When a school bus is being operated upon a highway for pur- 
poses other than actual transportation of children either to or from school 
or for school functions, all markings thereon indicating “school bus” shall 
be covered or concealed. 

(6) The Montana state board of education is authorized to adopt 
standards and specifications applicable to lighting equipment on and 
special warning devices to be carried by school busses, consistent with the 
provisions of this act, but supplemental thereto; except that such stand- 
ards and specifications may designate and permit the use of flashing 
warning lights on school busses for the purpose of indicating when children 
are boarding or alighting from any said bus. Such standards and specifica- 
tions shall correlate with and, so far as possible, conform to the specifica- 
tions then current as approved by the society of automotive engineers. 

It shall be unlawful to operate any flashing warning signal light on any 
school bus except when any said school bus is stopped on a highway for 
the purpose of permitting school children to board or alight from said 
school bus. 

History: En. Sec. 1, ee 183, L. 1947; Amendment 
amd. Sec. 1, Ch. 172, L. 1955. The 1955 amendment divided this sec- 
tion into subdivisions and added subd. (3). 

75-3310. Meeting school bus receiving or discharging children—duty 
to stop—meeting on highways with separate roadways—duty of school bus 
driver to stop at railroad crossings. The driver of a vehicle, when ap- 
proaching the front or rear of a school bus that has come to a stop on a 
highway outside the limits of an incorporated city or town, and is receiv- 
ing or discharging school children, shall stop such vehicle not less than 
ten (10) feet from such school bus and keep said vehicle stationary until 
such children have entered such school bus or have alighted and reached 
the side of the highway on which they live, and the school bus has re- 
sumed motion, or the driver has signalled traffic to proceed. 

The driver of a vehicle upon a highway with separate roadways need 
not stop upon meeting or passing a school bus which is on a different 
roadway, or when upon a controlled access highway and the school bus is 
stopped in a loading zone which is a part of or adjacent to such highway 
and where pedestrians are not permitted to cross the roadway. 
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The driver of any school bus carrying any school child, before cross- 
ing at grade any track or tracks of a railroad, shall stop such vehicle 
within fifty (50) feet, but not less than fifteen (15) feet, from the nearest 
rail of such railroad and while so stopped shall open door and shall listen 
and look in both directions along such track for any approaching train, 
and for signals indicating the approach of a train, except as hereinafter 
provided, and shall not proceed until he can do so safely. After stopping 
as required herein and upon proceeding when it is safe to do so, the driver 
of any said vehicle shall cross only in such gear of the vehicle that there 
will be no necessity for changing gears while traversing such crossing, 
and the driver shall not shift gears while crossing the track or tracks. 

No stop need be made at any such crossing where a police officer or a 
traffic-control signal directs traffic to proceed. 

History: En. Sec. 1, Ch. 61, L. 1953; to proceed” and added the second, third 
amd. Sec. 2, Ch. 172, L. 1955. and fourth paragraphs. 


Amendment Repealing Clause 


The 1955 amendment deleted from the Section 3 of Ch. 172, Laws 1955 re- 
first paragraph the words “nearest ad-_ pealed all acts and parts of acts in con- 
jacent” which appeared betwen the words flict therewith. 

“the” and “side” and added at the end of 

the first paragraph the words ‘on which Cross-Reference 

they live, and the school bus has resumed For other school bus regulations see 
motion, or the driver has signalled traffic secs. 32-2198, 32-2199, 


CHAPTER 34—TRANSPORTATION OF PUPILS 


Section 75-3403. School board may operate busses or contract for transportation of 
pupils—school board may set up depreciation reserve for purchase 
fe replacement busses and two-way radios for school bus or 

usses. 
75-3407. Schedule for paying for individual and bus transportation, rent or 
board in lieu of bus transportation provided by the district. 
75-3412. Transportation matters in controversy—settlement—county trans- 
portation committees. 


75-3403. School board may operate busses or contract for transporta- 
tion of pupils—school board may set up depreciation reserve for purchase 
of replacement busses and two-way radios for school bus or busses. The 
board of trustees shall have the power to purchase, or rent and provide for 
the upkeep, care, operation, maintenance, insurance, for two-way radios 
and for school busses; or to contract and pay for the transportation of 
eligible pupils, such contracts to run for terms not to exceed five (5) 
years; and provided further, that each district owning a school bus or 
busses may levy a sufficient number of mills to create a reserve of not 
to exceed twelve and one-half per cent (121%2%) per year of the original 
cost of the bus or busses for which the reserve is created; said fund to be 
kept separate and apart from all other funds, and to be used only for the 
purchase of the bus or busses needed to replace the bus or busses and two- 
way radios for which said reserve was created, unless authorized by a 
majority of the votes cast by the qualified electors of the district at an 
election called for that purpose. Provided, however, that school district 
trustees may authorize as standard equipment, the installation of two- 
way radios in a school bus or busses operating in school districts where 
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weather and road conditions may constitute a hazard to the safety of the 
school pupil passengers. The two-way radios may be operated on the 
same frequency as that used by the Montana highway patrol and the 
sheriff of the county, with their permission and the permission of the 
federal communications commission wherein said school bus or busses 
operate, or any frequency assigned for such operation by the commission. 


History: En. Sec. 3, Ch. 152, L. 1941; 
amd. Sec. 1, Ch. 163, L. 1951; amd. Sec. 1, 
Ch. 52, L. 1955; amd. Sec. 1, Ch. 202, 
1371957. 


Amendments 

The 1955 amendment increased the term 
of contract from three years to five years. 

The 1957 amendment inserted the words 
“maintenance, insurance, for two-way fra- 
dios and for” and the words “and two-way 
radios” and added the “provided, however” 
clause. 


75-3404. 


Operation and Effect 


In lieu of maintaining a school, district 
may transpert children of school age 


Repealing Clauses 


Section 2 of Ch. 52, Laws 1955 and Sec. 
2 of Ch. 202, Laws 1957 repealed all acts 
and parts of acts in conflict therewith. 


Effective Dates 


Section 3 of Ch. 52, Laws 1955 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 
ruary 26, 1955. 

Section 3 of Ch. 202, Laws 1957 provided 
the act should be in effect from and after its 


passage and approval. Approved March 9, 
1957. 


School boards may close schools and transport pupils, etc. 


districts, paying the necessary or required 
tuition. State ex rel. Knaup v. Holland, 132 
M 569, 319 P 2d 516, 517. 


within the district to schools in other 


75-3407. Schedule for paying for individual and bus transportation, rent 
or board in lieu of bus transportation provided by the district. The board 
of trustees may pay to the parents or legally appointed guardian of each 
child, eligible to transportation under this act, board or rent or provide 
transportation for the child, the amount called for under the following 
schedule in lieu of furnishing bus transportation: 


(a) to (g). * * * [Subdivisions (a) to (g), same as parent volume. ] 

(h) In isolated cases where due to isolation pupils must live away from 
home to attend school or due to excessive distances, impassable roads or 
special circumstances where parents cannot transport their children pay- 
ments in accordance with the above schedule are inadequate and adherence 
to such schedule would subject the parents or guardians of a school child 
or the child himself to financial or physical hardship the schedule may be 
altered by the county transportation committee subject to written approval 
by the state superintendent of public instruction; provided, that, in no case 
shall the altered schedule allow more than thirty dollars ($30.00) per month 
for one child, twelve dollars ($12.00) per month for the second child, and 
six dollars ($6.00) per month for each child in addition to two (2) from 
the same family. A degree of isolation chart shall be provided school 
district trustees by the state superintendent of public instruction to serve 
as a guide in requesting increased transportation due to isolation. 

The applicant for such alteration of the schedule shall submit a written 
statement in duplicate to the board of trustees of the district which is obli- 
gated to make payment for transportation or services in lieu thereof, and 
to the county transportation committee through the county superintendent, 
stating the special facts and circumstances upon which he relies to justify 
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the alteration. The county transportation committee shall act on the 
application regardless of the approval or disapproval by the board of 
trustees of the district wherein such application was initiated. 


If such application be approved by the county transportation commit- 
tee and alterations of the schedule will result in increased payments to be 
made by the state to the district, the application and pertinent data and 
the decision of the county transportation committee shall be submitted 
to the state superintendent of public instruction for final approval or 
disapproval. 


(i) to (1). * * * [Subdivisions (i) to (1), same as parent volume.] 


History: En. Sec. 7, Ch. 152, L. 1941; 
amd. Sec. 1, Ch. 189, L. 1943; amd. Sec. 
1, Ch. 116, L. 1945; amd. Sec. 2, Ch. 200, 
L. 1949; amd. Sec. 5, Ch. 189, L. 1951; 
amd. Sec. 1, Ch. 191, L. 1955. 


Amendment 


The 1955 amendment in the second par- 
agraph of subd. (h) substituted the sen- 
tence “The county transportation commit- 
tee shall act on the application regard- 
less of the approval or disapproval by the 
board of trustees of the district wherein 
such application was initiated” for one 
which read “The county transportation 
committee shall not act upon any such 


75-3412. Transportation matters 


application unless it has been approved 
by the district board,” and in the third 
paragraph changed the word “alteration” 
to “alterations.” 


Repealing Clause 


Section 2 of Ch. 191, Laws 1955 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 


Section 3 of Ch. 191, Laws 1955 provid- 
ed the act should be in effect from and 
after its passage and approval. Approved 
March 4, 1955. 


in controversy—settlement—county 


transportation committees. All transportation matters in controversy 
shall be settled by the county transportation committee hereinafter de- 
fined. Provided, that, if the applicant for transportation feels that he has 
not met with justice in the decision of the county transportation commit- 
tee, he may appeal to the state superintendent of public instruction, in 
which case the county superintendent shall send to the state superintendent 
of public instruction all data and evidence connected with the case. 


(a) To facilitate and administer the policies relating to the transporta- 
tion of school pupils, there are hereby created county transportation com- 
mittees. Such committees shall be organized in each county and shall con- 
sist of the county superintendent of schools, the chairman of the board of 
county commissioners, or such other member of the board as he may 
designate, one representative chosen by each high school board of trustees, 
who shall be a member of the board, or the high school superintendent, 
and a trustee from the elementary districts in each high school district 
who shall be selected at a joint meeting of the elementary district boards 
within the high school district. In counties which do not have high school 
districts, the elementary district representatives shall be selected at a 
county-wide meeting of the boards of trustees of the elementary districts 
of the county in a number equal to those of the high school boards, except- 
ing that in no case shall an elementary district member of the transporta- 
tion committee be a member of a school board which is both a high school 
board and an elementary district board. Provided, however, that the county 
transportation committee shall have not less than five members and that 
where there is only one high school board in the county that both the high 
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school board and the elementary districts may select two representatives. 
The county superintendent of schools shall be chairman of this committee 
and a quorum shall consist of two-thirds (2/3) of the membership. It shall 
be the duty of the county transportation committee to approve bus routes 
and applications for increased transportation payments, and to act in all 
controversies resulting from transportation matters. 

When the transportation interests of a district are affected by the ac- 
tions and interest of the county transportation committee of another county, 
it shall be represented on the county transportation committee of both 
counties, but shall have a voice only in matters affecting its high school. 


Any school district which objects to the particular bus route or trans- 
portation area to which it has been assigned may upon vote of its board 
of trustees signifying such objection, be assigned to an adjoining district 
or transportation area which maintains a public high school, provided that 
the board of trustees of the latter school is willing to have such district 
assigned to its area. In case of a continued disagreement, on the initiative 
of a petition signed by twenty per cent (20%) of the qualified electors of 
any district indicating dissatisfaction with the area to which it has been 
assigned the board of trustees shall place the matter of which area to be- 
long to at the trustee election in April; provided, however, that if such 
pupils are not transported to the nearest high school, the state reimburse- 
ment shall be limited to the amount which would be paid if they were 
transported to the nearest high school, unless such attendance has been 
_ approved by the county transportation committee and the state department 

of public instruction. The state board of education through the state super- 
intendent of public instruction shall formulate such rules and regulations 
as may be necessary for establishing high school transportation areas for 
determining residence of pupils, and for carrying out the purposes of this 
act; provided, however, that such regulations shall not prevent or deny 
to any parent the right to transport or arrange for transportation of his 
children at his own expense to the high school of any district willing to 
accept them. Any patron of a school district or portion of a school district 
dissatisfied with transportation matters in his county shall have the right 
of appeal to the county transportation committee and to the state super- 
intendent of public instruction. 


cpeede ia Sec. 12, Ch. 152, L. 1941; Repealing Clause 
amd. Sec. 6, Ch. 189, L. 1951; amd. Sec. 1, Section 2.of Ch.. 105. laws. 11955 =re- 
Ch. 201, L. 1953; amd. Sec. 1, Ch. 105, L. peated all acts or parts of acts in con- 
1955. flict therewith. 

Amendment Effective Date 


The 1955 amendment reworded subd. Section 3 of Ch. 105, Laws 1955 provid- 
(a). For this subdivision prior to amend- ed the act should be in effect from and 
ment see parent volume. after its passage and approval. Approved 

March 2, 1955. 


75-3414. Budgets and levies for transportation. 


Elementary School Outside District High School Pupils 


Transportation to another elementary Transportation for high school pupils 
school outside the district is paid from a is provided at the expense of the state 
budget of the district. State ex rel. Knaup and county and not by the school dis- 
v. Holland, 132 M 569, 319 P' 2d 516, 517. trict. State ex rel. Knaup v. Holland, 132 

M?:56954310  Pihi2di516}51 7; 
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CHAPTER 36—UNIFORM SYSTEM OF FREE PUBLIC SCHOOLS—STATE 
SUPPORT—SCHEDULE OF CONTRIBUTIONS 


- Section 75-3612. Foundation program. 
75-3618. Distribution of money available to districts—formula for appor- 
tionment of county funds. 


75-3612. Foundation program. The moneys coming into said state pub- 
lic school equalization fund shall be distributed and apportioned to pro- 
vide an annual minimum operating revenue for the elementary and high 
schools in each county, exclusive of revenues required for debt retirement, 
and for the payment of any and all costs and expense incurred in connec- 
tion with any adult education program, kindergarten, recreation program, 
school lunch and cafeteria program, new buildings, new grounds, and 
transportation, in accordance with the following schedules: 


Elementary Schools 


(1) For each elementary school having eight (8) or fewer pupils 
and which, upon the request of the board of trustees of the district, is 
approved as an isolated school by the county budget board, the district 
shall receive three thousand three hundred dollars ($3,300.00), and if 
said school is not approved as an isolated school, then it shall receive 
seventeen hundred dollars ($1,700.00). 

(2) Schools with an ANB in excess of eight (8) but less than eighteen 
(18) pupils, shall receive three thousand three hundred dollars ($3,300.00) 
plus one hundred twenty-five dollars ($125.00) per pupil on the basis of 
average number belonging over eight (8). 

(3) Schools having an ANB of eighteen (18), but less than forty- 
one (41), shall receive a maximum of forty-five hundred fifty dollars 
($4,550.00), plus forty-one hundred dollars ($4,100.00) provided two (2) 
teachers are regularly employed as full time teachers in such school, plus 
fifty dollars ($50.00) for each ANB over eighteen (18) ; forty-five hundred 
fifty dollars ($4,550.00) shall be the maximum for any one-teacher school, 
plus fifty dollars ($50.00) for an ANB over eighteen (18), not to exceed 
an ANB over twenty-five (25). 

(4) Schools having an ANB in excess of forty (40) will be guar- 
anteed funds only on the basis of the total pupils (ANB) in the district 
for elementary pupils as follows: 


For a school having an ANB of more than forty (40), and employing 
a minimum of three (3) teachers, the maximum of three hundred twenty 
dollars ($320.00) shall be decreased at the rate of sixty-five cents ($0.65) 
for each additional pupil until the total number (ANB) shall have reached 
a total of one hundred (100) pupils. Provided, however, that if only 
two (2) teachers are employed in a school with an ANB over forty (40) 
the maximum schedule shall be nine thousand seven hundred fifty dollars 
($9,750.00), plus fifty dollars ($50.00) for each ANB over forty (40), not 
to exceed an ANB over fifty (50). For a school having an ANB of more 
than one hundred (100) pupils, the maximum of two hundred eighty- 
one dollars ($281.00) shall be decreased at the rate of twenty-nine cents 
($0.29) for each additional pupil until the ANB shall have reached three 
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hundred (300) pupils. For a school having an ANB of more than three 
hundred (300) pupils, the maximum shall not exceed two hundred 
twenty-three dollars ($223.00) for each pupil; provided that the maximum 
per pupil, for all pupils, ANB, shall figure on the basis of the amount 
allowed herein on account of the last eligible pupil, ANB, and provided 
further that all the schools operated within the incorporated limits of 
a city or town shall be treated as a school unit for the purpose of this 
schedule. 


High Schools 


For a school having an average number belonging (ANB) of forty 
(40) or fewer pupils in a school, the guaranteed budget shall not exceed 
five hundred thirty dollars ($530.00) for each pupil. High schools shall 
not. receive state equalization aid unless they have been accredited by 
the state board of education. 


For a secondary school having an ANB of more than forty (40) pupils, 
the maximum five hundred thirty dollars ($530.00) shall be decreased 
at the rate of two dollars and sixty cents ($2.60) for each additional 
pupil until the ANB shall have reached a total of one hundred (100) 
such pupils. For a school having an ANB of more than one hundred 
(100) pupils, the maximum of three hundred seventy-four dollars ($374.00) 
shall be decreased at the rate of sixty-five cents ($0.65) for each addi- 
tional pupil until the number ANB shall have reached two hundred (200) 
pupils. For a school having an ANB of more than two hundred (200) 
pupils, a maximum of three hundred nine dollars ($309.00) shall be de- 
creased at the rate of ten cents ($0.10) for each additional pupil until the 
total number, ANB, shall have reached three hundred (300) pupils. For 
a school having an ANB of more than three hundred (300) pupils, the 
maximum of two hundred ninety-nine dollars ($299.00) shall be decreased 
at the rate of five cents ($0.05) for each additional pupil until the total 
number, ANB, shall have reached nine hundred (900) pupils. Schools 
having an ANB in excess of nine hundred (900) pupils shall receive two 
hundred sixty-nine dollars ($269.00) per pupil, provided that the maximum 
per pupil for all pupils, ANB, shall be computed on the basis of the 
amount allowed herein on account of the last eligible pupil, ANB. 

In computing the amount guaranteed for the foundation program, 
only junior high schools which have been approved and accredited by the 
state board of education shall be considered a part of the secondary 
enrollment. 


History: En. Sec. 3, Ch. 199, L. 1949; 
amd. Sec. 1, Ch. 244, L. 1953; amd. Sec. 
1, Ch. 241, L. 1955; amd. Sec. 1, Ch. 251, 
L. 1957; amd. Sec. 1, Ch. 267, L. 1959. 


Compiler’s Note 


Section 2 of Ch. 251, Laws 1957 amend- 
ed section 4 of H. B. 384. It read as 


school districts of the state in excess of 
the foundation’ program needs, as estab- 
lished by section 75-3612, Revised Codes 
of Montana, 1947, as amended, or in ex- 
cess of the state equalization percentage 
established under the provisions of section 


75-3619, Revised Codes of Montana, 1947.” 


follows: 

“Section 4. It is hereby provided that 
none of the funds allocated, or any other 
funds allocated to the state public school 
equalization fund, shall be paid out to the 


Amendments 


The 1955 amendment inserted the words 
“and for the payment of any and all costs 
and expense incurred in connection with 
any adult education program, kindergar- 
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ten, recreation program, school lunch and 
cafeteria program, new buildings, new 
grounds, and transportation” in the pre- 
liminary paragraph of the section. 

In subd. (1) under the heading ‘Ele- 
mentary Schools” the amount for ap- 
proved schools was increased from $2,500 
to $2,900 by the 1955 amendment, to 
$3,200 by the 1957 amendment, and to 
$3,300 by the 1959 amendment. In the 
same subdivision the amount for unap- 
proved schools was increased from $1,500 
to $1,700 by the 1955 amendment. 


In subd. (2) under “Elementary 
Schools” the minimum amount was in- 
creased from $2,500 to $2,900 by the 1955 
amendment, to $3,200 by the 1957 amend- 
ment, and to $3,300 by the 1959 amend- 
ment. In the same subdivision the amount 
per additional pupil was reduced from $100 
to $85 by the 1959 amendment, restored to 
$100 by the 1957 amendment, and in- 
creased to $125 by the 1959 amendment. 


In subd. (3) under “Elementary 
Schools” the 1955 amendment increased 
the maximum size of schools of the de- 
scribed class from 30 to 40 pupils. In 
the same subdivision the maximum for 
one-teacher schools was increased from 
$3,500 to $3,900 by the 1955 amendment, 
to $4,200 by the 1957 amendment, and to 
$4,550 by the 1959 amendment. In the 
same subdivision the basic additional 
amount for two-teacher schools was in- 
creased from $2,700 to $3,500 by the 1955 
amendment, to $4,000 by the 1957 amend- 
ment, and to $4,100 by the 1959 amend- 
ment. In the same subdivision the 1957 
amendment added the provision for $50 
additional per pupil over 18 for two- 
teacher schools. The final clause, set- 
ting a maximum for one-teacher schools, 
was added by the 1955 amendment, which 
set the amount at $3,900, increased to 
$4,200 by the 1957 amendment and to 
$4,550 by the 1959 amendment. The 1957 
amendment added to this clause the pro- 
vision for $50 for each additional pupil 
from 18 to 25. 

In both paragraphs of subd. (4) under 
“Elementary Schools” the 1955 amend- 
ment increased the minimum size of 
schools within the described class from 
31 to 41 pupils. In this same subdivision 
the 1955 amendment inserted the words 
“and employing a minimum of three (3) 
teachers” near the beginning of the sec- 
ond paragraph. In the first sentence of 
this same paragraph the maximum rate 
for schools of 40 to 100 pupils was in- 
creased from $238 to $272 by the 1955 
amendment, to $298 by the 1957 amend- 
ment, and to $320 by the 1959 amend- 
ment; and the rate of decrease per pupil 
was increased from 40c to 43c by the 
1955 amendment, to 45c by the 1957 
amendment, and to 65c by the 1959 


75-3612 


amendment. In the same paragraph the 
proviso pertaining to two-teacher schools 
now forming the second sentence of the 
paragraph was added by the 1955 amend- 
mént, which set the amount at $7,400 plus 
$75 per ANB over 40, increased to $9,300 
plus $80 per ANB over 40 by the 1957 
amendment, and changed to $9,750 plus 
$80 per ANB over 40 by the 1959 amend- 
ment. The 1957 amendment added to this 
proviso the clause limiting maximum 
ANB for computation purposes to 50. In 
the same paragraph, in the sentence per- 
taining to schools of 100 to 300 pupils, 
now the third sentence of the paragraph, 
the maximum rate was increased from 
$210 to $246.50 by the 1955 amendment, 
to $271 by the 1957 amendment, and to 
$281 by the 1959 amendment; and the 
rate of decrease per pupil was increased 
from 19c to 25%4c by the 1955 amend- 
ment, to 27c by the 1957 amendment, and 
to 29c by the 1959 amendment. In the 
same paragraph, in the last sentence, 
which pertains to schools of over 300 
pupils, the maximum rate was increased 
from $172 to $196 by the 1955 amend- 
ment, to $217 by the 1957 amendment, 
and to $223 by the 1959 amendment. 


In the first paragraph under the head- 
ing “High Schools” the 1955 amendment 
reduced the maximum number of pupils 
in the class described from 60 to 40. In 
the first sentence of the same paragraph 
the maximum rate was increased from 
$340 to $450 by the 1955 amendment, to 
$495 by the 1957 amendment, and to $530 
by the 1959 amendment. In the same 
paragraph the 1955 amendment substi- 
tuted the present last sentence for a sen- 
tence reading: “A school having an ANB 
of less than twenty-five (25) pupils shall 
not receive any state aid unless it has 
been accredited by the state board of 
education and is designated by said board 
as a school which should receive state 
aid.” In the sentence added by the 1955 
amendment the 1957 amendment inserted 
and the 1959 amendment deleted the 
words “hereafter created” after “High 
Schools.” 


In the first sentence of the second para- 
graph under “High Schools” the 1955 
amendment reduced the minimum size of 
schools in the class described from 61 to 
41 pupils. In the same sentence the maxi- 
mum rate was increased from $340 to $450 
by the 1955 amendment, to $495 by the 
1957 amendment, and to $530 by the 1959 
amendment; and the rate of decrease per 
pupil was increased from $1.25 to $2.00 
by the 1955 amendment, to $2.20 by the 
1957 amendment, and to $2.60 by the 1959 
amendment. 

In the second sentence of the second 
paragraph under “High Schools,” per- 
taining to schools of 100 to 200 pupils, 


289 


75-3618 


the maximum rate was increased from 
$290 to $330 by the 1955 amendment, to 
$363 by the 1957 amendment, and to 
$374 by the 1959 amendment; and the 
rate of decrease per pupil was increased 
from 40c to 45c by the 1955 amendment, 
to 55c by the 1957 amendment, and to 
65c by the 1959 amendment. 

In the third sentence. of the second 
paragraph under “High School,” pertain- 
ing to schools of 200 to 300 pupils, the 
maximum rate was increased from $250 
to $285 by the 1955 amendment, to $308 
by the 1957 amendment, and to $309 by 
the 1959 amendment; and the rate of 
decrease per pupil was increased from 25c 
to 27c by the 1955 amendment, reduced to 
23c by the 1957 amendment, and reduced 
to 10c by the 1959 amendment. 

In the fourth sentence of the second 
paragraph under “High Schools,” pertain- 
ing to schools of over 300 pupils, the max- 
imum rate was increased from $225 to 
$258 by the 1955 amendment, to $285 by 
the 1957 amendment, and to $299 by the 
1959 amendment; and the rate of decrease 


SCHOOLS 


the 1955 amendment, increased to 7c by 
the 1957 amendment, and decreased to 
Sc by the 1959 amendment. The 1959 
amendment also changed the dividing 
point between the two classes of schools 
described by the last two sentences of the 
second paragraph under “High Schools” 
from 650 to 900 pupils. 

In the last sentence of the second para- 
graph under “High Schools” the maxi- 
mum rate was increased from $207.50 to 
$237 by the 1955 amendment, to $260.50 
by the 1957 amendment, and to $269 by 
the 1959 amendment. 


Repealing Clauses 

Section 3 of Ch. 251, Laws, 195/sana 
section 2 of Ch. 267, Laws 1959 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Date 

Section 3 of Ch. 267, Laws 1959 read 
“This act shall be in full force and effect 
Het and after the first day of July, 
959.” 


per pupil was increased from 5c to 6c by 


75-3618. Distribution of money available to districts—formula for ap- 
portionment of county funds. After the deduction of transportation reim- 
bursements provided by law, the proceeds of the county ten (10) mill com- 
mon school levy and the proceeds of the county ten (10) mill special tax 
for high schools, shall each be separately distributed by the county super- 
intendent to the respective districts in the county, and the county high 
school if there be one, in proportion to their needs under the foundation 
financial program. In all cases in which the proceeds of such county levy 
and the five (5) mill tax for elementary schools provided for in section 10 
[75-1723] hereof, when added to all other funds available to the respective 
districts from the permanent school fund, payments by the federal govern- 
ment for Indian tuition, and all payments by it or any of its agencies in 
lieu of taxes, and other funds which must be used in support of the founda- 
tion financial program are insufficient to finance the foundation financial 
program, the proceeds of the county common school levy and the proceeds 
of the county special tax for high schools shall each be separately dis- 
tributed in accordance with the following procedure; provided, however, 
that cash balances to the credit of the district at the end of the school 
year, after authorized reserves have been subtracted as well as outstanding 
watrants, shall be used by the district to reduce the levies on the district 
for the general fund after the uniform district levy and county and state 
equalization aid have been received: 

1. Determine the ratio that the total funds available to all districts in 
the county in support of the foundation program (including proceeds _ of 
the county levy) bears to the total costs of the foundation program for all 
such districts. 

2. Determine the ratio that the total funds available to each district 
in support of the foundation program (excluding all proceeds of the county 
levy) bears to the cost of the foundation program of each such district. 
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3. Districts in which the ratio as determined in (2) above exceeds the 
ratio in (1) above shall not be entitled to distribution of county funds but 
shall be excluded from further consideration under this section. 


4, After elimination of districts referred to in (3) above, determine the 
ratio that the total funds available to all remaining districts in the county 
in support of the foundation program (including proceeds of the county 
levy) bears to the total cost of the foundation program of all such remain- 
ing districts. Each remaining district shall then be entitled to distribution 
of funds from the county levy, which, when added to all other funds 
available to such district in support of the foundation program shall be 
sufficient to finance such proportionate part of its foundation program. 


For the purpose of determining levies in a joint school district main- 
taining a high school, the total cost of the general fund and other budgets 
of such joint districts shall be divided in the ratio which the number of 
pupils in the joint district residing in the county bears to the total ANB 
of the joint district. Such resulting high school budgets shall be considered 
as separate budgets for high school purposes of the respective counties 
involved, receiving a part of the ten (10) mill levy, state equalization aid 
and additional moneys on either the high school district or the part of the 
joint school district involved as any other high school of the county. 


For elementary budgets in a joint school district the total cost of the 
foundation program for such joint school district shall be divided in the 
ratio which the number of pupils in the joint district residing in the county 
bears to the total ANB of the joint district. Each part of such budget so 
divided shall be treated as a separate budget for such part of the joint 
district and one of the school districts of the county for the purpose of 
apportioning proceeds of the county levy. The resulting amount shall be 
used as the foundation financial program requirement of the joint district 
for the apportionment of the county levy. The balance of the budget 
over the foundation program, plus any deficiency in the state equalization 
payment on the foundation program, shall be an obligation of all parts of 
the joint school district and the levy for this amount shall be determined 
by dividing the amount required by the total taxable valuation of the 
entire joint school district. 


5. No district school shall be deprived of its needful share of either 
county levy by reason of it being nonaccredited. 


History: En. Sec. 17, Ch. 199, L. 1949; pealed all acts or parts of acts in con- 
amd. Sec. 1, Ch. 182, L. 1951; amd. Sec. 1, flict therewith. 


h. L. 
Ch. 272, L. 1955 Effective Date 


Amendment Section 3 of Ch. 272, Laws 1955 pro- 

The 1955 amendment added subd. 5. vided this act should be in effect from and 
; after its passage and approval. Approved 

Repealing Clause March 15, 1955. 

Section®2 of. Chio2/2 Laws-'1955 “re- 


CHAPTER 38—EXTRA TAXATION FOR SCHOOL PURPOSES 


Section 75-3804. Form and marking of ballot—conduct of election. 
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75-3801. (1219) District school taxes—election. 


Electors 

The fact that some electors pay taxes 
only on personal property does not dis- 
qualify them from voting at the election 


the assessment roll the same as do those 
of the electors who pay taxes on real 
estate. Habel v. High School District ‘“C” 
of Cascade County, 129 M 588, 292 P 2d 
349, 351. 


for the names of such electors appear on 


75-3804. (1222) Form and marking of ballot—conduct of election. 
The ballot furnished electors at said election shall have printed thereon 
the following: “Shall a levy be made in addition to the levies authorized 
by law in such number of mills as may be necessary to raise the sum 
of (state the amount to be raised by additional tax levy) for the purpose 
of (insert the purpose for which the additional tax levy is made) ?” 

[] For an additional levy to raise the sum of (state the amount to be 
raised by additional tax levy), and being approximately (give num- 
ber) mills. 

[] Against an additional tax levy to raise the sum of (state amount to be 
raised by additional tax levy), and being approximately (give num- 
ber) mills. 

The voters shall mark the ballots in the same manner as ballots are 
marked under the election laws of this state. The election shall be held, 
votes canvassed and returns made as in other school elections. If the 
majority voting on the question are in favor of such additional levy, the 
board of trustees of said school district shall so certify to the board of 
county commissioners of the county in which said school district is sit- 
uated the amount authorized by such election to be raised by such addi- 
tional levy and such board of county commissioners shall make such 
additional levy in such number of mills as will raise such amount in the 
same manner that the levy for special taxes in said district is made. 


History: En. Sec. 4, Ch. 93, L. 1917; 
re-en. Sec. 1222, R. C. M. 1921; amd. Sec. 
3, Ch. 144, L. 1935; amd. Sec. 1, Ch. 281, 
L. 1959. 


Amendment 
The 1959 amendment substituted the 


word “levies” for the words “regular ten 
mill levy” the first time it appears. 


Repealing Clause 


Section 2 of Ch. 281, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. ; 


CHAPTER 39—BONDS 


Section 75-3912. Who entitled to vote—list of electors and precinct registers. 


75-3913. Conduct of election—voting by absent electors. 
75-3919. Form of bonds. 
75-3938. Qualification of voters. 
75-3942. Fixing specifications of bonds—registration—exchange of warrants 
for bonds. 
75-3908. (1224.8) Petition and election required for bond issues, etc. 


Petitions to Rescind Valid Bond Elec- 


tions 

There is no provision of the written law 
of this state that accords to the electors 
of a school district the right to petition 
either the school board or the courts to set 
aside or rescind a valid bond election 
simply because some of the electors may 


desire another election to vote on the ques- 
tion already favorably voted upon and 
carried, especially where, as here, no fraud 
is either alleged or shown in the conduct 
of the election already held. Schmiedes- 
kamp v. Board of Trustees of School Dis- 
trict No. 24, 128 M 493, 278 P 2d 584, 586. 
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75-3910. (1224.10). Meeting of board of trustees to consider petition, etc. 


References District “C” of Cascade County, 129 M 
Cited or applied in Habel v. High School 588, 292 P 2d 349, 352. 


75-3912. (1224.12) Who entitled to vote—list of electors and precinct 
registers. In all school district bond elections hereafter held only 
qualified registered electors residing within the district who are tax- 
payers upon property therein and whose names appear upon the last 
completed assessment roll for state, county and school district taxes, 
shall have the right to vote, provided however, that no such elector, 
otherwise qualified hereunder, shall be denied the right to vote by reason 
of the fact that the polling place for a general election for the precinct 
wherein he resides and is entitled to vote, lies within another school district. 
Upon the adoption of the resolution calling for the election, the clerk 
of the school district shall notify the county clerk of the date on which 
the election is to be held, and qualified persons shall be allowed to reg- 
ister for such election up till noon of the fifteenth (15) day prior to 
the date thereof. At that time the registration books shall be closed for 
such election, but it shall not be necessary to give any notice of such 
closing of the registration books. 

After the closing of the registration books for such election the 
county clerk shall promptly prepare lists of the registered electors of 
such district who are taxpayers upon property therein and whose names 
appear on the last completed assessment roll for state, county and school 
district taxes, and who are entitled to vote at such election, and shall 
prepare precinct registers for such election, as provided in section 23-515, 
and deliver the same to the school district clerk who shall deliver the 
same to the judge prior to the opening of the polls. In school districts 
of the first class it shall be the duty of the school district clerk to post 
such lists in five (5) public and conspicuous places within the district at 
least ten (10) days prior to the date of election. It shall not be necessary 
to post such lists in districts of the second and third class. A charge of 
five cents per name for the use and benefit of the county shall be made 
by the county clerk for preparing such list and precinct registers. 


History: En. Sec. 12, Ch. 147, L. 1927; 
amd. Sec. 19, Ch. 64, L. 1959; amd. Sec. 
1, Ch. 127, L. 1959. 


Compiler’s Note 


This section was amended twice by the 
1959 legislature. Once by Ch. 64 and 
once by Ch. 127. Chapter 64 did not con- 
tain a specific effective date while Ch. 127 
provided the act should be in effect upon 
its approval. Chapter 127 was approved 
March 5, 1959. Each act amended this 
section in different respects, and as the 
amendments do not seem in conflict with 
each other, the compiler has made a com- 
posite section incorporating the changes 
as made by each act. 


Amendments 


The 1959 amendment by Ch. 64, in the 
second paragraph, substituted the words 


“precinct registers’ for the words “poll 
books” each time they appear. 

The 1959 amendment by Ch. 127 added 
to the first sentence of the section the 
proviso relating to electors residing within 
the school district but voting outside the 
district. : 


Repealing Clause 

Section 20 of Ch. 64, Laws 1959 re- 
pealed all acts or parts of acts in conflict 
therewith. 

Effective Date 


Section 2 of Ch, 127,. Laws 1959 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 5, 1959. 


Electors 


The fact that some electors pay taxes 
only on personal property does not dis- 


293 


75-3913 SCHOOLS 


lify them from voting at the election estate. Habe v. High School District “C” 
for Ae names of such eectaee appear on of Cascade County, 129 M 588, 292 P 2d 


the assessment roll the same as do those. 349, 351. 
of the electors who pay taxes on real 


75-3913. (1224.13) Conduct of election — voting by absent electors. 
The bond election shall be conducted in the manner prescribed for the 
election of school trustees and return shall be made and canvassed in a 
similar manner. Any qualified elector entitled to vote at any school bond 
election who is absent from the county or who is physically incapacitated 
from attending the polling place at such election may vote thereat by 
complying with the provisions of Chapter 13 of Title 23 of the Revised 
Codes of Montana, 1947, as amended [23-1301 to 23-1321], except that the 
application of an absentee or physically incapacitated person for ballot 
may be made at any time within fifteen (15) days next preceding such 
bond election. 

The school district clerk whose duty it is to cause the ballots to be 
prepared for the bond election shall furnish the county clerk with a supply 
of ballots prior to the fifteenth day next preceding the election for the use 
of the county clerk in furnishing ballots to applicants for absent voters’ 
ballots. 

The county clerk shall deliver to the judges of election at the opening 
of the polls all absent voters’ ballots that he shall have received up to that 
time from absent or physically incapacitated electors. The procedure set 
out in Chapter 13 of Title 23 of the Revised Codes of Montana, 1947, as 
amended [23-1301 to 23-1321], shall apply to the voting by absent electors 
with respect to school bond elections. 

History: En. Sec. 13, Ch. 147, L. 1927; Repealing Clause 


amd. Sec. 1, Ch. 203, L. 1955. Section 2 of Ch. 203, Laws 1955 re- 
pealed all acts and parts of acts in con- 
Amendment flict therewith. 


The 1955 amendment added all of this 
section immediately following the first 
sentence. 


75-3919. (1224.19) Form of bonds. It shall not be necessary for the 
board of school district trustees to prescribe the detailed form of the bonds 
to be issued, but they must conform to all legal requirements for the pay- 
ment thereof, whether they are issued as amortization or serial bonds. 
Such bonds shall be issued in the name of the school district and shall 
be signed by the chairman of the board of trustees and the school district 
clerk and attested with the corporate seal of the district if it has such 
seal. The coupons attached to the bonds shall also be signed by the said 
chairman and clerk. If the bonds are purchased by the state board of 
- land commissioners, all payments of both principal and interest shall be 
made at the office of the state treasurer. 


History: En. Sec. 19, Ch. 147, L. 1927; be affixed to the coupons in place of their 
amd. Sec. 9, Ch. 260, L. 1959. signatures when so recited in the bonds” 
which appeared after the words “chair- 
Amendment man and clerk.” 
The 1959 amendment deleted the words 


“but facsimiles of their signatures may 
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75-3938. (1253) Qualification of voters. In all elections hereafter 
held for the issuance of bonds of any school district, town or city, only 
qualified registered electors who are taxpayers upon property therein, 
and whose names appear on the assessment-roll for the year next pre- 
ceding such election, shall be entitled to vote thereat; provided, however, 
that no such elector, otherwise qualified hereunder, shall be denied the 
right to vote by reason of the fact that the polling place for a general 
election for the precinct wherein he resides and is entitled to vote, lies 
within another school district, town or city. 


History: En. Sec. 2, Ch. 104, L. 1921; 
amd. Sec. 1, Ch. 17, Ex. L. 1921; re-en. 
Sec. 1253, R. C. M. 1921; amd. Sec. 1, 
Ch. 79, L. 1959. 


Effective Date 
Section 2 of Ch. 79, Laws 1959 pro- 


vided the act should be in effect from and 


after its passage and approval. Approved 


March ; 
Retire: arch 2, 1959 


The 1959 amendment added the proviso 
clause to this section. 


75-3942. (1254.4) Fixing specifications of bonds — registration — ex- 
change of warrants for bonds. The board of school trustees shall, by 
resolution fix the rate of interest which said bonds shall bear not exceed- 
ing six per centum per annum, payable semi-annually; the denomina- 
tion, form and terms thereof, which must be serial bonds for a term not 
to exceed ten years; such bonds and the coupons attached thereto shall 
bear the signatures of the chairman of the board of trustees and the clerk 
of said district; and the corporate seal of the school district shall be 
affixed to each of the bonds. 


Upon execution, the bonds shall be deposited with the county treasurer, 
who shall register the same in a book provided for that purpose which 
shall show the number and amount of each bond, its date, the date payable 
and redeemable, and the person to whom the same is issued, and_ the 
county treasurer shall deliver the same to the person or persons to whom 
sold upon their making payment for the same or if so directed by the 
board of trustees to such person or persons who shall surrender an amount 
of warrants, which, with accrued interest, shall equal the par value of such 
bonds and such warrants so received by the treasurer shall be immedi- 
ately canceled. 


History: En. Sec. 4, Ch. 128, L. 1923; 
amd. Sec. 10, Ch. 260, L. 1959. 


Amendment 


The 1959 amendment substituted the 
words “and the coupons attached thereto 
shall bear the signatures of the chairman 
of the board of trustees and the clerk of 
said district” for the words “shall bear the 


signature of the chairman of the board of 
trustees and shall be signed by the clerk 
of said district; and the coupons attached 
to the bonds shall be signed by the said 
chairman and clerk, provided a facsimile 
of the signatures of the chairman and 
clerk may be affixed to the coupon only 
when so recited in the bonds.” 


CHAPTER 41—HIGH SCHOOLS—COUNTY—JUNIOR AND DISTRICT— 
JOINT: SCHOOL/SYSTEMS 


Section 75-4101. 
75-4103. 


High schools defined. 


Board of trustees of county high schools. 


75-4116. County bond issue for county and district high schools. 
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75-4101. (1262.1) High schools defined. A high school is a public 
school as defined in the general school laws and is an integral unit of the 
public school system which comprises some one or more of the grades of 
school work intermediate between the elementary schools and the institu- 
tions of higher education of the state of Montana, and which has its own 
administrative head and corps of teachers under the direct supervision 
either of a district superintendent and the board of trustees of a school 
district, or of a county high school principal and board of trustees of such 
county high school, as the case may be. 

Types of public high schools are defined and designated as follows: 

1. A junior high school is a public school as defined in the general 
school laws and is an integral unit of the public school system which com- 
prises what is ordinarily designated as the work of the seventh, eighth, 
and ninth grades of the school system under the supervision of the district 
superintendent and board of trustees of the school district, and subject 
to the regulations and approval of the state board of education and the 
state superintendent of public instruction. 


2. A senior high school is a public school as defined in the general 
school laws and is an integral unit of the public school system which com- 
prises what is ordinarily designated as the work of the tenth, eleventh, 
and twelfth grades of the school system, under the supervision of the dis- 
trict superintendent and board of trustees of the school district, or of 
the county high school principal and county high school board, and sub- 
ject to the regulations and approval of the state board of education and 
the state superintendent of public instruction. 


3. A six-year high school is a public school as defined in the general 
school laws and is an integral unit of the public school system which 
comprises what is ordinarily designated as the work of grades seven 
through twelve inclusive of the school system under the supervision of 
the district superintendent and board of trustees of the school, and subject 
to the regulations and approval of the state board of education and the 
state superintendent of public instruction. 

4, A regular four-year high school is a public school as defined in the 
general school laws and is an integral unit of the public school system 
which comprises what is ordinarily designated as the work of grades nine 
through twelve, inclusive, of the school system under the supervision of 
the district superintendent and board of trustees of the school, or of the 
county high school principal and county high school board, and subject 
to the regulations and approval of the state board of education and the 
state superintendent of public instruction. 


History: En. Sec. 1, Ch. 148, L. 1931; 
amd. Sec. 1, Ch. 250, L. 1957. 


Compiler’s Note 

Section 2 of Ch. 250, Laws 1957 read 
“It is hereby provided that nothing in this 
act shall be construed to change or amend 
the budgeting powers of school districts 
granted under any existing statutes.” 


Amendment 
The 1957 amendment added all that por- 


tion of this section beginning with “Types 
of public high schools are defined and 
designated as follows: * * *” 


Repealing Clause 


Section 3 of Ch. 250, Laws 1957 read 
“That section 75-4102 of the Revised 
Codes of Montana, 1947, shall be and the 
same is hereby repealed and all acts and 
parts of acts in conflict with this act are 
hereby repealed.” 
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75-4102. (1262.2) Repealed. 


Repeal by Sec. 3, Ch. 250, Laws 1957. For new 
This section (Sec. 2, Ch. 148, L. 1931), provision see 75-4101. 
defining junior high school, was repealed 


75-4103. (1262.3) Board of trustees of county high schools. Every 
county high school shall be under the general supervision and control of 
a board of trustees consisting of seven members, one of whom shall be 
the county superintendent of schools of the county wherein such county 
high school is located, and six of whom shall be appointed by the board 
of county commissioners of the said county. Provided, however, whenever 
the county commissioners receive a petition signed by fifteen per cent 
of the qualified electors in the county high school district requesting the 
election, the county commissioners of the county shall within not less than 
thirty days nor more than sixty days thereafter, submit to the electors in 
the county high school district the following question: 


Shall the board of trustees of the county 
high school district be elected? 


[] For the election of trustees. 
[] Against the election of trustees. 


If a majority of all of the votes cast be in favor of electing a board of 
trustees, then the provisions of sections 75-4104 and 75-4105 of the Re- 
vised Codes of Montana, 1947, shall no longer be applicable, but the fol- 
lowing sections shall apply: 

Four of the trustees to be elected shall come from the elementary 
school district in which the county high school is located, and the county 
commissioners and the county superintendent of schools shall immedi- 
ately district the remaining portion of the county high school district 
into three trustee districts, and each district shall be entitled to one 
member on the county high school board. 

The election of seven school trustees of the county high school shall 
be held on the first Saturday in April of every year to fill the expired 
terms of trustees, and the term of office of trustees after the first election 
of the county high school board shall be for three years. However, at 
the first election, four of the trustees elected shall be residents of the 
elementary school district where the high school is situated and three 
of the trustees elected shall be residents of the respective trustee districts 
set up by the board of county commissioners and the county superintendent 
of schools. 

At the first election the four trustees elected from the elementary 
school district where the high school is located shall cast lots to determine 
which two shall hold office for one year, which one for two years and 
which one for three years. The three trustees elected from the trustee 
districts set up by the board of county commissioners and the county 
superintendent of schools shall cast lots to determine which one shall 
hold office for one year, which one for two years and which one for three 
years. 

The procedures for calling and holding elections, and for the assumption 
of office, for first class school districts, set forth in R. C. M. 1947, section 
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75-1607 through 75-1613, shall govern the elections provided for in this 
act, the words “clerk of the district and county superintendent of schools” 
being synonymous with “the county clerk and recorder” when the former 
is used in the sections referred to, and the words “board of trustees” being 
synonymous with the words “county commissioners,” if a majority of all 
the votes cast be in favor of electing a board of trustees of the county 
high school. Upon the election and qualification for office as hereinbefore 
set forth of all seven of the elected trustees, the county superintendent of 
schools shall no longer be a member of the board of trustees. 

Any twenty-five electors qualified to vote in the election, shall file with 
the county clerk and recorder of the county, the nominations of as many 
persons as are to be elected to the county high school board at the elec- 
tions herein provided for, at least twenty days preceding the election. The 
county clerk and recorder shall cause the names to be printed on a ballot 
not inconsistent with the provisions of the law relating to the election of 
other candidates. 

Every citizen of the United States of the age of twenty-one years or 
over who has resided in the state of Montana for one year, and thirty 
days in the elementary school district or the trustee district as designated 
above, next preceding the election, shall be eligible for the office of school 
trustee and entitled to vote thereat. 

Absence from the school district or trustee district for sixty consecu- 
tive days, or failure to attend three consecutive meetings of the board of 
trustees without good cause, shall constitute a vacancy in the office of 
trustee. When a vacancy occurs in the county high school board from 
any cause whatever, the fact shall be immediately certified by the sec- 
retary of the high school board to the board of trustees of the high 
school who shall immediately appoint, in writing, a qualified person, 
resident of the school or trustee district where the vacancy occurs and 
who shall serve until the next election as stated herein. At the next 
election, a new trustee shall be elected to fill the unexpired portion of 
the vacated term, from the district in which the vacancy occurs. 

History: En, Sec. 3, Ch. 148, L. 1931;  pealed all acts and parts of acts in con- 


amd. Sec. 1, Ch. 278, L. 1959. flict therewith. 
Amendment Effective Date 
The 1959 amendment added everything Section 3 of Ch. 278, Laws 1959 pro- 
after the first sentence of this section. vided the act should be in effect from and 
Mevenling (Citnae aie hie 498. and approval. Approved 


Section 2 of Ch. 278, Laws 1959 re- 


75-4116. (1262.15) County bond issue for county and district high 
schools. In any county where a county high school and also one (1) or 
more accredited district high schools are maintained bonds of the county 
may likewise be issued in accordance with the provisions of this chapter 
and for any of the purposes aforesaid, the proceeds of such issue to be 
divided among the county high school and accredited district high school, 
or schools of the county. The question submitted to the electors of the 
county shall definitely state the amount which is to be allotted to the 
county high school and the amount which is to be apportioned to or among 
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the accredited district high school, or schools; and in all such cases the 
amount allotted to the county high school and the amount to be apportioned 
among the accredited district high school or schools shall be computed 
upon the basis of the taxable valuation of the county high school district, 
and of all the accredited district high school districts of the county during 
the year preceding the submission of the question of the bond issue; ,pro- 
vided, that in counties which have not been divided into high school dis- 
tricts, the distribution shall be computed upon the basis of the taxable 
valuation of the common school district in which the county high school is 
located, and the taxable valuation of all the common school districts main- 
taining district high schools in the county during the year preceding the 
submission of the question of the bond issue provided, further, that 
moneys apportioned to any high school district or common school district 
under this act, exclusive of the county high school, shall not be expended 
until the purpose for such expenditure has been approved by a vote of 
the people of the district at an election conducted in the same manner 
as the election to vote on extra taxes for school purposes. 


History: En. Sec. 15, Ch. 148, L. 1931; 
amd. Sec. 1, Ch. 233, L. 1955. 


Amendment 


The 1955 amendment substituted the 
words “taxable valuation of the county 
high school district, and of all the accred- 
ited district high school districts” for the 
words “average daily attendance in the 
county high school, and in all the accred- 


Repealing Clause 

Section 2 of Ch. 233, Laws 1955 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 
Section 3 of Ch. 233, Laws 1955 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 5, 1955. 


ited district high schools” and added the 
proviso clauses. 


CHAPTER 42—HIGH SCHOOLS—COUNTY—JUNIOR AND DISTRICT— 
JOINT SCHOOL SYSTEMS CONTINUED—VOCATIONAL 


EDUCATION 
Section 75-4230. Attendance outside of county of pupil’s residence—transfer of appor- 
tionment. 
75-4231. General powers and duties of boards of trustees. 
75-4230. (1262.81) Attendance outside of county of pupil’s residence— 


transfer of apportionment. The attendance of any eligible high school 
pupil at an accredited high school outside of the county of his residence, 
either within or without the state, must be authorized by the county 
superintendent of schools of the county of his residence when a pupil 
lives closer to a high school of an adjoining county than to any high 
school located in the county of his residence, or when due to road or 
geographical conditions it is impractical to attend the high school of 
his own district, and when proper application has been made to the 
county superintendent of schools by the parent or guardian of the pupil 
for whom such transfer is desired; provided, that the county superin- 
tendent of schools may at his discretion require a pupil obtaining such 
transfer to attend the high school nearest his residence. 

In all other cases the county superintendent of schools may authorize 
at his discretion any eligible pupil to attend a high school in a county 
outside of his residence. 
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No payment shall be made for attendance in another state except 
where such attendance is in a high school in a county adjacent to the 
county of the student’s residence. 

Application for permission to attend a high school outside the county 
of residence shall be made to the county superintendent of the county 
of the pupils’ residence before July 1, previous to the year of attendance, 
except in those cases where circumstances make this impossible. The 
county superintendent must then approve or disapprove these applica- 
tions and notify the individuals concerned, and the high school to be at- 
tended, and the county superintendent of the county where the pupil will 
attend school. At the end of the school year attended and before July 
15, the clerk of the school district operating the high school attended 
shall send to his county superintendent the name of all pupils from outside 
of the county attending his school, together with such pupils’ home ad- 
dresses and the number of days such pupils actually attended his high 
school, who in turn will transmit this information to the county super- 
intendent of the pupils’ residence. 

Tuition for the year attended is hereby made an obligation of the 
county of residence for the following year. Before August 1 each year, 
the county superintendent of the county of residence of the pupils con- 
cerned shall make out a high school transfer budget. The total of such 
transfer budget shall be determined by multiplying the number of pupils 
attending high school outside of his county by two hundred fifty dollars 
($250.00) in the case of attendance at a high school with an average 
number belonging up to one hundred (100) pupils; two hundred twenty- 
five dollars ($225.00) in case of attendance at a high school with an 
average number belonging from one hundred one (101) to four hundred 
(400) ; and two hundred dollars ($200.00) in case of attendance at a high 
school with an average number belonging over four hundred (400) ; 
provided further, that the pupil has attended at least forty (40) days. 

The total of the transfer budget shall be subtracted from the receipts 
from the county ten (10) mill levy for high schools before the remainder 
of such receipts is distributed to the high schools of the county. Such 
total of the transfer budget shall be held in a transfer fund separate and 
apart from other school funds and shall be allocated by the county 
treasurer upon instructions from’ the county superintendent. 


In December of each year the county superintendent of the county of 
the pupil’s residence shall notify his county treasurer of the amount to 
be transferred to each high school educating the pupil concerned, and 
the said county treasurer shall forthwith remit said amounts to the 
county treasurer of the county in which such high schools are located. 
The county treasurer receiving such transfers of money shall place the 
amount to the credit of the general fund of the high school concerned. Re- 
ceipts by any high school for tuition are to be used against the needs of the 
budget after county and state aid have been received. 

Whenever pupils are inmates of the Montana state orphans’ home at 
Twin Bridges and attend the public high school in Twin Bridges, 
the latter school shall be reimbursed from the state public school 
equalization fund at the rate of two hundred fifty dollars ($250.00) 
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for each such pupil; provided, however, that this amount of tuition is 
not considered as a part of state equalization aid. Application for 
this tuition from the state is to be made in the same manner and at the 
same time as for regular state equalization aid. 


Whenever pupils residing in Montana are approved for attendance 
in a high school in an adjoining state, and whenever pupils in an adjoin- 
ing state are approved for attendance in a high school in Montana, the 
above schedule of tuition payments may be waived, and payments arrived 
at on the reciprocal basis with the state involved. The state superintend- 
ent of public instruction is hereby authorized to negotiate with the state 
superintendent of public instruction of each state involved in arriving 
at tuition payments, which may either be on a per pupil basis of a flat 
amount or on an actual cost basis. 


History: En. Sec. 81, Ch. 148, L. 1931; Amendment 
amd. Sec. 4, Ch. 217, L. 1939; amd. Sec. 1, The 1959 amendment in the fifth para- 


Ch. 219, L. 1943; amd. Sec. 1, Ch. 146, L. raph. raised th +2 OF tated 
1949; amd. Sec. 3, Ch. 106, L. 1951; amd. By S100 th, cocina ie te RLY 8 

Sec. 1, Ch. 22, L. 1953; amd. Sec. 1, Ch. 
70, L. 1959. Repealing Clause 


section -2..0f Chy3/0) laws .1959.-ce- 
pealed all acts and parts of acts in con- 
flict therewith. 


75-4231. (1262.83) General powers and duties of boards of trustees. 
The board of trustees of every county high school and of every school 
district maintaining a district high school shall have the power, and it shall 
be its duty: 


1, * * * [Same as parent volume. |] 


2. (a) At its discretion as restricted by law to purchase, or otherwise 
acquire, real estate to be used as a site or sites for a high school, high 
school dormitories, high school gymnasiums, and other high school build- 
ings, or for any proper high school purposes, and to sell and to dispose of 
the same; at its discretion as restricted by law to build, purchase, or other- 
wise acquire, a high school building, high school dormitories, high school 
gymnasiums, and other buildings necessary for the high school, and to 
sell, move and dispose of the same; at its discretion as restricted by law 
to lease or contract with the board of trustees of any school district, or 
with any person, for suitable buildings or quarters to be used for any high 
school purposes or as a high school dormitory or gymnasium, and for 
such term not exceeding three (3) years as the board may deem for the 
best interests of the high school; at its discretion as restricted by law to 
purchase, or otherwise acquire, all necessary and appropriate equipment 
and supplies for the conduct, operation and administration of the high 
school, including high school dormitories and gymnasiums; at its discre- 
tion as restricted by law to make all contracts and to do all things neces- 
sary to carry out or execute all or any of the powers herein specified and 
conferred upon the board; provided, all boards of trustees of county high 
schools, or districts maintaining high schools, shall be prohibited from 
letting any contracts for building, furnishing, repairing or other work 
for the benefit of the school, or purchasing supplies for said school, where 
the amount involved is one thousand two hundred fiftv dollars ($1,250.00) 
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or more, without first advertising in a newspaper published in the county 
for at least two (2) weeks, calling for bids to perform such work, and the 
board shall award the contract to the lowest responsible bidder; provided 
further, that the board of trustees shall have the right to reject any or all 
bids; provided that these provisions shall not apply in case of extreme 
emergencies. 

(b) But the board shall exercise no power whatsoever conferred upon 
it by this subdivision 2 whereby obligations are assumed or an indebted- 
ness created in excess of the funds on hand, belonging to the high school, 
and not otherwise appropriated, or available to the board from the collec- 
tion of taxes actually levied for the current year, or from the sale of bonds 
already authorized; and the power of the board to purchase, or otherwise 
acquire, or to sell, or dispose of, a site or sites for a high school, high 
school dormitories, high school gymnasiums, or other high school build- 
ings, or for any proper high school purpose, or to build, purchase, or 
otherwise acquire, a high school building, high school dormitories, high 
school gymnasiums, or other buildings necessary for the high school or 
to sell, move or dispose of the same, shall be exercised only at the direction 
of a majority of the qualified electors of the county in the case of a county 
high school, or of the district in the case of a district high school, voting 
at an election to be called by the board, and otherwise noticed, conducted, 
canvassed and returned in the same manner as the annual election of 
school trustees in school districts of the first class. 


(c) Provided, however, that where a site or sites for a high school, 
high school dormitories, high school gymnasiums or other high school 
buildings or for any other proper high school purposes is contiguous to a 
site upon which there exists a high school building erected and in use for 
high school purposes, the board may purchase or otherwise acquire such 
contiguous site or sites without calling for a vote of the qualified electors 
of the county, in the case of a county high school, or the district, in the 
case of a district high school, and upon the making of such a purchase of, 
or otherwise acquiring, such site or sites, the board may enter into a con- 
tract or obligation providing for the purchase of said site or sites by de- 
ferred payments and may incur indebtedness for the whole or any part of 
said purchase price and shall not be restricted in the terms of said contract 
or the amount of said purchase price except that the amount of the in- 
debtedness incurred shall not exceed ten thousand dollars ($10,000.00) as 
to principal and interest; provided further, however, that before making 
any such purchase the board shall duly pass a resolution declaring such 
lands to be purchased necessary for school purposes of said district, and 
provide for the purchase thereof; provided further, that notice of the 
meeting at which said resolution is to be considered for final adoption 
and of the proposed passage of said resolution shall be given as provided by 
law for notices of election of trustees, at which meeting the electors of 
said district shall have the right to be present and to protest the passage 
of said resolution. 


(d) If at the hearing on such resolution protests against the adoption 
of the same shall be made and the board of trustees shall adopt the same 
over such protests, the resolution shall not become effective for fifteen 
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(15) days after the date of its adoption, during which time any taxpayer 
or taxpayers may appeal to the district court by filing with the clerk of 
such court a verified petition, a copy of which shall theretofore have been 
served upon the clerk or secretary of the board of trustees. Said petition 
shall set forth in detail the objections of the petitioners to the adoption of 
such resolution or to the purchase of the property as provided for in said 
resolution. The service and filing of said petition shall operate to stay 
such resolution until final determination of the matter by the court. Upon 
the filing of such petition the court shall immediately fix a time for hear- 
ing the same which shall be at the earliest convenient time. At such hear- 
ing the court shall hear the matter de novo and may take such testimony 
as it deems necessary. Its proceedings shall be summary and informal 
and its determination shall be final. 
3to 15. *** [Subdivisions 3 to 15, same as parent volume. ] 


History: En. Sec. 83, Ch. 148, L. 1931; raised the amount from $750.00 to 
amd. Sec. 1, Ch. 207, L. 1939; amd. Sec. 2, $1,250.00. 
Ch. 106, L. 1951; amd. Sec. 1, Ch. 43, L. 


1955 References 
Cited or applied in Habel v. High School 
Amendment District “C” of Cascade County, 129 M 


The 1955 amendment in subd. 2 (a) 588, 292 P 2d 349, 351. 


CHAPTER 46—HIGH SCHOOL DISTRICTS—PUBLIC WORKS 


Section 75-4601. High school trustees may undertake public works program—addi- 
tional trustees—division of taxable valuation—commencement of 
proceedings. 

75-4602. Commission may divide county into high school districts. 
75-4609. Special tax levy—election. 


75-4601. High school trustees may undertake public works program— 
additional trustees—division of taxable valuation—commencement of pro- 
ceedings. In any county having a high school the board of trustees of 
the county high school, if there be one, and the boards of trustees of any 
school districts maintaining district high schools, are hereby designated 
as the boards of trustees of the respective high school districts established 
under this act, provided that additional members may be elected to the 
board of trustees of districts maintaining district high schools in the 
number and manner as follows: When a majority of the boards of the 
common school districts in the high school district so request. Such re- 
quests shall be directed to the county superintendent of schools, who shall 
proceed as directed in this act. 

The taxable valuation of the district in which the high school is lo- 
cated shall be divided by the number of trustees on the high school board. 
In the case of a first class district this number shall be seven (7), for a 
second class district five (5), and for a third class district three (3). This 
figure obtained shall then be divided into the remaining valuation of the 
high school district, and the resulting number, to the closest whole num- 
ber, shall be the number of additional board members to be elected; pro- 
vided, that the number of these additional board members shall not ex- 
ceed four (4) in districts of the first and second class or two (2) in dis- 
tricts of the third class. 

(a) The additional members elected to the board of trustees of dis- 
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tricts maintaining high schools shall be elected at a meeting of thc trustees 
of all of the boards of trustees of the common school districts included 
within the boundaries of the high school district, which meetin; shall be 
held on the fourth Saturday in April beginning with the year 1951. 
The members so elected shall hold office for a term of three (3) years and 
such meetings and elections shall be held every third year after the first 
meeting. The state superintendent of public instruction shall make all 
necessary rules and regulations for the conduct of said meeting and it 
shall be the duty of the county superintendent of schools to give written 
notice of the meetings by registered mail to each trustee not less than 
seven (7) days before such meeting. The additional trustees elected shall 
be elected from the trustees of the common school districts included with- 
in the high school district with the exception of the membership of the 
board of trustees of the school districts maintaining high schools. 


(b) The additional members elected to the board of trustees of dis- 
tricts maintaining high schools, shall take office immediately after qualify- 
ing and shall participate on an equal basis with other members in all 
business transacted by the board of trustees pertaining to the high school 
maintained by said districts. Said additional elected members shall be 
entitled to vote on the selection of the district superintendent of schools. 


To effectuate the purpose of this act, the board of trustees of any 
high school district, as herein provided for, is hereby authorized to 
undertake a program of public works in the construction, improvement or 
repair of buildings, furnishing and equipping the same and purchasing 
the necessary land therefor, for the use of any or all high schools in such 
high school district, and to accept funds from the United States, its 
instrumentalities or any of its agencies in aid of any one or more of such 
purposes. Such proceedings may be commenced by resolution upon the 
part of such board of trustees of such high school district of its own motion 
and without any petition being filed therefor, such proceedings may also 
be commenced on petition of thirty per cent (30%) of the qualified electors 
of the high school district. Upon presentation of this petition to the high 
school district board of trustees, the latter shall, within sixty (60) days 
take steps to present the matter asked for in the petition to a vote of the 
people of the high school district. 


History: En. Sec. 1, Ch. 275, L. 1947; 
amd. Sec. 1, Ch. 188, L. 1951; amd. Sec. 1, 
Ch. 67, L. 1957; amd. Sec. 1, Ch. 167 L. 
1959. 


Amendments 

The 1957 amendment deleted the words 
“and the board of the district in which 
the high school is located” which appeared 
near the end of the first sentence between 
the words “district” and “so.” 

The 1959 amendment added the last 
sentence to the paragraph designated (b). 


Repealing Clause 

Section 2 of Ch. 67, Laws 1957 repealed 
all reg and parts of acts in conflict there- 
with. 


Effective Date 
Section 3 of Ch. 67, Laws 1957 provided 
the act should be in effect from and after 


its passage and approval. Approved March 
1. 1957. 


References 


Cited or applied in Habel v. High School 
District “C” of Cascade County, 129 M 
588, °292\P “2d 3949/7351" 


75-4602. Commission may divide county into high school districts. 
In all counties having a high school, or high schools, a commission con- 


504 


PUBLIC WORKS PROGRAM 75-4602 


sisting of the county commissioners and the county superintendent of 
_ schools shall at the request of any high school board of trustees in the 
county, divide the entire county into and establish one (1) or more high 
school districts for the purpose of this act, after hearing; provided, that 
each high school district so formed must have one (1) or more operating, 
accredited high schools within its boundaries; provided, further, that both 
parts of a joint district maintaining a high school may be considered as 
maintaining an operating high school, and as such each part of the joint 
district may, together with one (1) or more adjacent common school dis- 
tricts whose pupils attend the high school in the joint district, be set 
aside as a high school district. Provided, that, such resulting high school 
district in the county where the joint district high school is not located, 
shall be responsible for its share of the joint district high school budgets 
as is arrived at by following the procedure outlined in section 17, chapter 
199, Laws of 1949 [75-3618], and shall also be considered as a single high 
school district with the high school district of the joint district, wherein 
the high school is located for purposes of bonding as provided in sections 
75-4601—4605, R. C. M., 1947, as amended by chapter 188, Laws of 1951, 
and also for purposes of selecting additional trustees as provided for in 
section 75-4601, R. C. M., 1947, as amended by chapter 188, Laws of 1951. 
That the commission shall fix the time, date and place, and at such time, 
date and place hold a public hearing of the requested division of the county 
into high school districts, at which hearing any interested person may 
appear and be heard concerning the requested division. Written notice 
of such hearing shall be mailed by the county superintendent of schools 
to, the chairman of each and every board of trustees of each and every 
school district in the county, and the chairman of the board of trustees 
of the county high school, stating the time, date and place of such public 
hearing, and shall be mailed not less than two (2) weeks preceding the 
date fixed for such hearing. The certificate of the county superintendent 
of schools filed with the commission reciting that said notices were mailed 
shall be conclusive. | 


The boundaries established by said commission shall be subject to the 
approval of the superintendent of public instruction. 


If any high school district shall cease to have within its borders an 
operating, accredited high school, then it shall be the duty of the county 
superintendent of schools to consolidate and annex the common school 
districts comprising said high school district to one or more operating 
high school districts within a period of six (6) months after one (1) year 
of being declared non-operating or non-accredited; provided, that before 
said county superintendent of schools may declare such a consolidation 
and annexation, he shall give the board of trustees of each of the common 
school districts within said high school district proposed to be consolidated 
and annexed twenty (20) days’ notice of his intention so to do. 


In creating such districts the commission shall give primary considera- 
tion to the factor of convenience of the patrons of the several schools. 
Common school districts may be grouped for the purpose of this act and 
when practicable high school districts shall be made up of contiguous and 
adjacent commen school districts but the commission must take into 
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consideration the existence or non-existence of obstacles of travel, such 
as mountains and rivers and existence or non-existence of highways and 
distances to high school. No common school districts shall be divided for 
the purpose of this act but must be made a part of a high school district 
in its entirety, unless such division is approved and authorized by the 
voters of the common school district involved, at a special election held 
for that purpose and such division shall be on the basis of equal area, or 
as near thereto as practicable in relation to the geographical features of 
such district, provided that the entire portion of a joint school district 
within the county shall be included within a high school district, provided 
further that in the event twenty per cent (20%) of the voters of a com- 
mon school district be dissatisfied with the proposed action of said com- 
mission in dividing into and establishing high school districts, or in the 
proposed action of the county superintendent in consolidating and annex- 
ing a common school district theretofore constituting a part of a high school 
district to an existing high school district, and shall within thirty (30) days 
after the giving of the notice heretofore required, file their written protest 
with said county superintendent, then said common school district or dis- 
tricts shall be by said county superintendent, or by said commission as 
the case may be, directed to hold a special election for the purpose of de- 
termining which high school district said district shall be annexed to or 
into which high school district said district shall be divided as hereinbefore 
provided, and the said superintendent or commission, as the case may be, 
shall be governed by the result of said election. 


History: En. Sec. 2, Ch. 275, L. 1947; 


amd. Sec. 2, Ch. 188, L. 1951; amd. Sec. : 


Ge Ay 7) 1953; amd, Sec. 1, (Ch, 236, 
is 1955. 


Amendment 


The 1955 amendment added the proviso 
clause in third paragraph; substituted the 
word “primary” for “first” in the first 
sentence of the fourth paragraph and add- 


Repealing Clause 

Section 2 ‘of “Chi'236;-‘Uaws~ 1955 ree 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 
Section 3 of Ch. 236, Laws 1955 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 5, 1955. 


ed the proviso clause. 


75-4609. Special tax levy—election. Whenever the board of trus- 
tees of the local school district within which the high school is situated 
shall deem it necessary to raise money for high school purposes in addi- 
tion to its revenues from county and state apportionments, a meeting of 
the board of trustees of the high school district together with the chair- 
men of the boards of trustees of all common school districts included 
within the high school district shall be called and held to consider the 
calling of an election to vote upon the question of approving a special 
levy for high school purposes. Provided, that any other member des- 
ignated by the board of trustees of any such common school district may 
represent such district in place of the chairman thereof. If a majority 
of the board of trustees of the high school district and the designated 
representatives of said common school districts attending such meeting 
shall determine that the proposed expenditures are’ necessary for the 
purposes of, altering, repairing or enlarging any high school or high 
schools of said district or for proper maintenance and operation of the 
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high schools of said district or for acquisition of land for high school 
purposes, said trustees of the high school district shall ascertain and 
determine the number of mills required to be raised by special levy, and 
shall call an election for the purpose of submitting the question of mak- 
ing such additional levy to the qualified electors who are taxpayers upon 
property within the high school district, and if approved by a majority 
vote of all the taxpayers voting at such election, the result of said elec- 
tion shall be certified to the board of county commissioners, and the 
levy approved by such majority vote shall be made upon all property 
within said high school district. 


History: En. Sec. 3, Ch. 130, L. 1949; 
amd. Sec. 1, Ch. 120, L. 1953; amd. Sec. 
1, Ch. 147, L. 1959. 


Amendment 


The 1959 amendment in the first part 
of the final sentence, substituted “for the 


maintenance and operation of such high 
school.” 


Repealing Clause 


Section 2 of Ch. 147, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


purposes of, altering, repairing or en- 
larging any high school or high schools of 
said district or for proper maintenance 
and operation of the high schools of said 
district or for acquisition of land for high 
school purposes” for “for the proper 


Effective Date 


Section 3 of Ch. 147, Laws 1959 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 7, 1959. 


CHAPTER 50—EDUCATION CLASSES FOR MENTALLY AND 
PHYSICALLY HANDICAPPED CHILDREN 
Section 75-5001. Special education—mentally handicapped children—physically handi- 
capped children. 


75-5002. Courses of instruction—preparation—cooperation. 

75-5003. Local boards of trustees—powers—determination of children re- 
quiring special education and the type of education responsibility 
of state superintendent—reimbursement by state—computation. 

75-5004. Mentally handicapped children not to be deprived of school priv- 
ileges without consent of state superintendent—notifying local 
welfare department and state training school of those excluded. 

75-5005. Petition of parents for establishment of special teaching program. 

75-5006. Qualifications of teachers—medical, psychiatric, and psychological 
services—promotion, direction and supervision of special educa- 
tion—supervisor—agency for cooperation. with other agencies— 
courses of study, size of classes, distances to be traveled. 

75-5007. Supervisor—powers and duties. 


75-5001. Special education—mentally handicapped children—physically 
handicapped children. Within the meaning of this act special education 
is that type of education requiring special facilities or instruction because 
of physical or mental deviation from the average on the part of some 
children. These handicapped are defined as follows: 

(1) Mentally handicapped children are children who are not capable 
of profiting from the general educational program of the public schools. 
These children may be considered in three groups as follows: (a) Educable 
mentally handicapped. Those children who, at maturity, cannot be 
expected to attain a level of intellectual functioning greater than that 
commonly expected from an eleven-year-old, but not less than that of a 
seven-year-old. (b) Trainable mentally handicapped. Those children who, 
at maturity, cannot be expected to attain a level of intellectual functioning 
greater than that commonly expected of a seven-year-old and who, for 
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entrance into a training program, are capable of walking, of clean bodily 
habits, and of obedience to simple commands. (c) Custodial mentally 
handicapped. Those children who do not show a likelihood of attaining 
clean bodily habits, responsiveness to directions, or means of intelligible 
communication. The public schools are to assume responsibility for only 
the educable handicapped groups. 

(2) Physically handicapped children are those children who are capa- 
ble of profiting from the general education program of the public schools, 
but who need special equipment, special services, and transportation to com- 
pensate for such physical handicaps as cardiac, cerebral palsy, or other 
physical handicaps including inadequate hearing and vision, which makes 
them unable to profit from the normal education processes without some 
special provision. Nothing herein shall be construed to interfere with the 
purpose and function of the School for the Deaf and Blind in Great Falls. 


History: En. Sec. 1, Ch. 206, L. 1955. 


Title of Act 


An act to provide for special educa- 
tion classes in our public schools for the 
mentally and physically handicapped chil- 
dren, defining handicapped children, pro- 
viding for courses of instruction, utiliza- 
tion of specialists, providing for local 
boards of trustees to furnish special edu- 
cation and transportation for the handi- 
capped, and to exclude certain handi- 
capped pupils, providing for reimburse- 
ments for special education classes, pro- 


tally handicapped, making provision for 
parents to petition for special education, 
defining the duties of the state superin- 
tendent, the qualifications of special 
teachers, services of the state board of 
health and the state board of education, 
providing for a supervisor of special edu- 
cation and defining his duties, providing 
for the coordination of all agencies work- 
ing in the field of special education for 
the handicapped child, and repealing all 
acts and parts of acts in conflict here- 
with and providing for the effective date 
Or taisvact, 


viding for the exclusion of certain men- 


75-5002. Courses of instruction—preparation—cooperation. The state 
superintendent of public instruction, with assistance from the state board 
of health, and superintendent of the state training school, and with the 
approval of the state board of education, shall prepare courses of instruction 
in the discovery and education of the handicapped child. 

The state superintendent of public instruction shall cooperate with the 
state board of health in the utilization of the board of health specialists in 
hearing, speech and physical defects, both on the state and local levels, 
and shall also utilize the Montana mental hygiene clinic and specialists at 
the state training school in determining the type of special instruction 
needed by mentally deficient children. 

History: En. Sec. 2, Ch. 206, L. 1955. 


75-5003. Local boards of trustees—powers—determination of children 
requiring special education and the type of education responsibility of state 
superintendent—reimbursement by state—computation. The board of 
trustees in each school district may maintain special classes for educable 
mentally retarded children or for physically handicapped children, or 
may arrange to use the services of such approved crippled children’s 
classes as may exist within the state, or may provide transportation 
services from home to school and return for all handicapped children 
enrolled in a state approved special education program of such ages as it 
deems wise; provided, that the local board has the right to exclude per- 
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sons of low intelligence or severe delinquent behavior. The determination 
of the children requiring special education and the type of special educa- 
tion needed by these handicapped children shall not be the responsi- 
bility of local boards of trustees but shall be the responsibility of the 
state superintendent of public instruction in cooperation with appropriate 
medical, phychiatric and psychological advice listed above. Two (2) or 
more districts may combine to provide such educational facilities. 
Reimbursements on the part of the state for such programs shall be 
computed on the basis of counting each such mentally retarded child 
in such special classes as three (3) in average number belonging, and 
each physically handicapped child according to a schedule to be prepared 
by the state superintendent of public instruction, but in no case shall 
it be over three (3) average number belonging for each such child, pro- 
rated according to time and number in these special classes, or in home 
tutoring. Transportation reimbursements shall be made on a schedule 
arrived at by the state superintendent of public instruction, and such 
expenditures shall be added to the transportation budget of the district. 
The state shall reimburse two-thirds of such approved transportation. 


Children sent to the crippled children classes in any other approved 
program within the state shall be counted on the rolls of the home district 
and the home district shall transfer the funds for each such child to the 
school district in which these classes are located according to prescribed 
schedules provided, however, that when children are sent to an institution 
supported by funds of the state of Montana the home district will not be 
required to transfer funds for such child. 


History: En. Sec. 3, Ch. 206, L. 1955; 
amd. Sec. 1, Ch. 108, L. 1959. 


approved special education program” in 
the first paragraph and raised the basis 


Amendment 


The 1959 amendment substituted the 
word “retarded” for the word ‘“handi- 
capped” each time it appears; substituted 
the word “all” for the word “physically” 
which appeared after the words “school 
and return for’ in the first paragraph; 


for computing reimbursement for men- 
tally retarded children from two in aver- 
age number to three in average number, 
at the beginning of the second paragraph. 


Repealing Clause 
Section 2 of Ch. 108, Laws 1959 re- 
pealed all acts and parts of acts in con- 


inserted the words “enrolled in a state flict therewith. 


75-5004. Mentally handicapped children not to be deprived of school 
privileges without consent of state superintendent—notifying local welfare 
department and state training school of those excluded. No mentally 
handicapped child shall be deprived of school privileges except with the 
express approval of the state superintendent of public instruction, upon 
appropriate medical, psychiatric, or psychological advice. Each child so 
excluded shall be brought immediately to the attention of the local welfare 
department and of the proper authorities of the state training school who 
shall be charged with responsibility for providing adequate protection and 
care, in keeping with available facilities, so far as the parents are willing 
to accept such services. 

History: En. Sec. 4, Ch. 206, L. 1955. 


75-5005. Petition of parents for establishment of special teaching pro- 
gram. The parents or guardians of seven (7) or more mentally handi- 
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capped children of one (1) type, living in one (1) town or in neighboring 
towns, which children can be taught together, may petition the district 
board or boards of trustees for the establishment of a special teaching pro- 
gram. The district board or boards of trustees shall request the state board 
of education for such advice and assistance as the state board of education 
considers appropriate in the organization of such a program. 

History: En. Sec. 5, Ch. 206, L. 1955. 


75-5006. Qualifications of teachers—medical, psychiatric, and psychologi- 
cal services—promotion, direction and supervision of special education— 
supervisor—agency for cooperation with other agencies—courses of study, 
size of classes, distances to be traveled. The state superintendent of public 
instruction, with approval of the state board of education, shall establish 
by regulation the qualifications of persons appointed to teach mentally 
handicapped children. The state board of health shall provide qualified 
medical, psychiatric, and psychological services as needed to assist the state 
superintendent of public instruction in making diagnoses, recommending 
care, or passing upon the eligibility of children for admission to or dis- 
charge from special programs for mentally handicapped children. 


The state superintendent of public instruction, with the assistance of the 
state board of health, and with approval of the state board of education, 
shall make provision for the proper promotion, direction and supervision 
of special education for mentally and physically handicapped children and 
shall provide necessary and adequate supervision and consultation for the 
purpose of carrying out this act and shall appoint a supervisor and specify 
his qualifications. The state superintendent of public instruction shall be 
the agency for cooperation and consultation with federal agencies, other 
agencies and private bodies on matters of public school education of 
mentally and physically handicapped children, reserving to other agencies 
their full responsibilities for other aspects of the care of such children. 
Courses of study, size of classes, adequacy of methods of instruction, the 
distances to be traveled to each school or class and the necessary equip- 
ment and special services for mentally and physically handicapped children 
shall comply with the requirements prescribed by the state board of edu- 
cation, which shall also have authority to make any other needful regula- 
tions to carry out the purposes of this act. 


History: En. Sec. 6, Ch. 206, L. 1955. 


75-5007. Supervisor—powers and duties. The duties of the supervisor, 
under direction of the state superintendent of public instruction, with 
assistance from the state board of health and superintendent of the state 
training school shall be to discover the child needing special education 
throughout the state by observation, examination, and by intelligence, 
emotional and achievement tests, and such other methods as are deemed 
necessary and expedient by him, and to administer an educational program 
for the exceptional child and to supervise subjects and methods and equip- 
ment to be used in the classrooms and schools insofar as they affect the 
handicapped child, and provided, however, that the provisions of this act 
shall not be mandatory upon any school or school district. 
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For the purpose of properly educating and caring for such children, 
the supervisor shall see that the courses of instruction mentioned above 
_ shall be made available for all teachers in training and in service. He may 
recommend ungraded classrooms in schools, home study, special facilities 
or transportation. He may hold conferences, cooperate, consult, advise 
and investigate with school superintendents, principals, school facilities, 
individual teachers, parents, school boards, and other interested groups and 
persons. He may suggest physical or mental examinations and perform 
other duties within the limits of this act not specified but directed by the 
state superintendent of public instruction on approval of the state board 
of education. 


History: En. Sec. 7, Ch. 206, L. 1955. 


Repealing Clause 
Section 8 of Ch. 206, Laws 1955 re- 


Effective Date 

Section 9 of Ch. 206, Laws 1955 pro- 
vided the act should be in effect from and 
after July 1, 1956. 


pealed all acts and parts of acts in con- 
flict therewith. 


CHAPTER 51—FEDERAL AID 


Section 75-5101. Federal funds—authority to accept. 
75-5102. Federal aid to education fund—expenditures. 


75-5101. Federal funds—authority to accept. The governor of the 
state of Montana and the superintendent of public instruction of the 
state of Montana are hereby authorized on behalf of the state of Mon- 
tana to request and accept such funds as are now or will be made avail- 
able under any act of Congress of the United States, or otherwise, for 
purposes of public school building construction and/or for any other 
purposes in the operation and maintenance of public schools as permitted 
under the laws of the state of Montana and as authorized by the grants 
from the federal government. Said moneys shall be deposited by the 
governor and superintendent of public instruction in a special fund here- 
inafter created with the treasurer of the state of Montana. 


History: En. Sec. 1, Ch. 173, L. 1957. 


Title of Act 


An act authorizing the governor of the 
state of Montana and the superintendent 
of public instruction to request and receive 
federal funds for public school building 
construction and/or for any other public 


expenditure of such federal funds by the 
superintendent of public instruction of the 
state of Montana; and providing for de- 
posits and appropriations without lapse; 
designating said funds as the “Federal Aid 
to Education Fund”; providing for .a re- 
pealing clause; and providing for an effec- 
tive date of this act. 


school purposes; authorizing the use and 


75-5102. Federal aid to education fund—expenditures. There is here- 
by created in the treasury of the state of Montana a special fund to be 
known as the “Federal Aid to Education Fund.” All moneys deposited 
into this fund are hereby appropriated and made available to the state 
superintendent of public instruction of the state of Montana. All moneys 
in the fund shall be expended for the purpose of public school building 
construction and/or for any other purposes in the operation and mainte- 
nance of public schools as permitted under the laws of the state of Mon- 
tana and as authorized by the grants from the federal government. Such 
expenditures shall be made under the supervision and discretion of said 
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superintendent of public instruction. Any balance in this fund shall not 

lapse at any time, but shall be continuously available to the state superin- 

tendent of public instruction for the expenditure consistent with this act 

and acts of the federal government. 
History: En. Sec. 2, Ch. 173, L. 1957. 


Repealing Clause 

Section 3 of Ch. 173, Laws 1957 re- 
pealed all acts and parts of acts in conflict 
therewith. 


Effective Date 


Section 4 of Ch. 173 provided the act 
should be in effect from and after its pass- 
age and approval. Approved March 8, 1957. 


CHAPTER 52—LAW ENFORCEMENT ACADEMY 


Section 75-5201. Act, how cited. 


75-5202. Purpose. 
75-5203. Establishment of Montana law enforcement academy. 
75-5204. Eligibility. 
75-5205. Advisory board. 
75-5206. Powers and duties of the Montana law enforcement academy ad- 
visory board. 
75-5207. Rights of officers attending academy. 
75-5208. Expenditure of funds. 
75-5201. Act, how cited. This act may be cited as the “Montana Law 


Enforcement Academy Act.” 


History: En. Sec. 1, Ch. 7, L. 1959. establishing rights of officers attending 


Title of Act 

An act to establish a permanent law en- 
forcement academy for the state of Mon- 
tana; providing for an advisory board to 


the academy; providing that the expendi- 
ture of county, city, town and municipal 
funds for this purpose shall be a lawful 
expenditure; providing for an effective 
date and repealing all other acts and parts 


govern such academy; providing for of acts in conflict herewith. 


powers and duties of the advisory board; 


75-5202. Purpose. The purpose of this act shall be to establish a 
Montana law enforcement academy to provide Montana law enforcement 
officers with a means of securing additional training in the field of law 
enforcement. 


History: En. Sec. 2, Ch. 7, L. 1959. 


75-5203. Establishment of Montana law enforcement academy. There 
is hereby established a Montana law enforcement academy to be located 
at one of the units of the university of Montana, which unit shall be se- 
lected in the manner hereinafter provided. This academy shall be in 
session for a period not to exceed three weeks in any one year. 

History: En. Sec. 3, Ch. 7, L. 1959. 


75-5204. Eligibility. All bona fide Montana law enforcement officers 
shall be eligible to apply for admission to this academy. 
History: En. Sec. 4, Ch. 7, L. 1959. 


75-5205. Advisory board. The Montana law enforcement academy 
shall be governed by an advisory board composed of one representative 
of each of the following organizations or departments to be appointed 
by the president, chief executive or officer in charge of each of the fol- 
lowing departments or organizations: The Montana sheriffs and peace 
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officers association, the Montana chiefs of police association, the county 
attorneys association, the attorney general's office, the Montana municipal 
league, the Montana county commissioners association and that unit of 
the university of Montana selected as a site for the academy. The rep- 
resentative of the university unit shall be selected after the site has 
been determined by the other members of the Montana law enforcement 
academy advisory board. The members of the advisory board shall be 
appointed for a term of one year and shall serve without compensation. 
History: En. Sec. 5, Ch. 7, L. 1959. 


75-5206. Powers and duties of the Montana law enforcement academy 
advisory board. The Montana law enforcement academy advisory board 
shall have the power and it shall be its duty to: 

1. Establish rules and regulations for the government and conduct 
of the advisory board. 

2. Choose a site for the Montana law enforcement academy at the 
unit of the university of Montana which in the determination of the 
board is best suited for the needs of the academy. 

3. Establish qualifications for admission to the academy. 

4, Select from among the qualified applicants those officers who are 
to attend the academy each year. 

5. Determine the curriculum and methods of training for the officers 
attending the academy. 

6. Select a faculty tor the academy. 

7. Establish rules for the conduct of the officers at the academy. 

8. Award appropriate certificates to the officers who successfully com- 
plete their training; which certificate shall be signed by the chairman of 
the advisory board, the attorney general of the state of Montana and 
the president of the selected university unit. 

9, Provide for the keeping of permanent records of enrollment, at- 
tendance, graduation and such other records as the board may deem 
necessary. 

10. Make a yearly report in writing of the activities of the academy. 
Copies of this report shall be sent to the governor, attorney general, and 
secretary of state of the state of Montana. 

11. Do all other things necessary and desirable for the establishment 
and operation of the academy not inconsistent with this act or the con- 
stitution and statutes of the state of Montana. 

History: En. Sec. 6, Ch. 7, L. 1959. 


75-5207. Rights of officers attending academy. All officers shall be 
paid their regular salary during their attendance at the academy, and 
time spent in such attendance shall not be deducted from the vacation 
to which any attending officer is entitled. No officer shall lose any pension, 
seniority or other rights by reason of attendance at the academy. 

History: En. Sec. 7, Ch. 7, L. 1959. 


75-5208. Expenditure of funds. The expenditure of funds by any 
city, town, municipality or county for the board, room and travel expenses 
of the officers attending the academy shall be a lawful expenditure. All 
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counties of the state of Montana shall be allowed to expend an amount 
of money not to exceed ninety dollars ($90.00) for the board and room 
of the officers attending the academy. 


History: En. Sec. 8, Ch. 7, L. 1959. Effective Date 
: Section 9 ‘of Ch.'7) Laws? 1959 "pres 
Repealing Clause vided the act should be effective from and 


Section 10 of Ch. 7, Laws 1959 repealed after its passage and approval. Approved 
all acts and parts of acts in conflict there- February 3, 1959. 
with. 
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NEW LAWS IN VOLUME 5 


For index see pocket supplement to Replacement Volume 9 


ENACTED IN 1957 


Bond Validating Act of 1957, 79-2001 to 79-2003. 

Classification and appraisal of property for assessment, 84-429.7 to 84-429.13. 

erat hte of determinations of state board of equalization regarding income taxes, 
84. 

Enabling Act, section 12 amendment, acceptance, 83-503. 

Gasoline license tax, 84-1801.1. 

Income tax overpayments, refunds and credits, 84-4956. 

Income tax refund account, 84-4957. 

State capitol building repair, 78-728 to 78-736. 

State tax levy, referendum measure, 84-3804 note. 

Surplus property, officers to receive, 82-3105, 82-3106. 

Tax sale lands, redemption after 20 years, 84-4132.1. 

War orphans’ attendance at university without fee, 77-909 to 77-911. 


ENACTED IN 1959 


Admission of patients to tuberculosis sanitarium, 80-210.1. 

Bond Validating Act of 1959, 79-2001 to 79-2003. 

Budget director, 79-1012 to 79-1018. 

Custodial officers at state prison, 80-707.1 to 80-707.5. 

Enemy attack—providing for succession of governor—emergency seat of govern- 
ment, 82-1309, 82-1310. 


Examination of accounts of university of Montana by state examiner, 82-1014 to 
82-1016 

Flood control funds, disposal, 79-2101, 79-2102. 

Intergovernmental cooperation, 82-2112, 82-2113. 

Payment or credit of tax on gasoline in storage in event of increase or decrease in 
tax, 84-1802.1. 

Referendum measure, state prison buildings, 80-701 note. 

Small business corporations, election as to taxable status, 84-1501.1, 84-1501.2. 

State land grazing leases, additional computation in fixing rental for grazing, 81-433.1. 

State tax levy, 84-3804. 

Tort actions against state, 83-701 to 83-707. 

Unemployment compensation commission building, 78-1001 to 78-1010. 

Withholding of income tax from payments to nonresidents, 84-4903.1 to 84-4903.13. 


AMENDMENTS IN VOLUME 5 


Claims against state, 82-1109. 
Hail insurance, 82-1507. 
School for the deaf and blind, 80-108. 
Soil conservation, 76-102, 76-107, 76-108, 76-117. 
State controller, 82-109, 82-110, 82-112. 
State examiner, 82-1008. 
State fire marshal, 82-1231. 
State lands, 

Grazing leases, 81-433. 

Oil and gas leases, 81-1709. 

Sale, 81-908. 

State forester, 81-1403. 
State militia, 77-117. 
State prison, 80-705, 80-706, 80-720. 
Surplus property, 82-3102. 


ill 


AMENDMENTS IN VOLUME 5 (Continued) 


Taxation, 
Assessments, 84-602 to 84-604. 
Cigarette tax, 84-5601, 84-5602, 84-5606 to 84-5609, 84-5621. 
Cities and towns, 84-4711. 
Classification and basis, 84-301, 84-308. 
Corporation license tax, 84-1501 to 84-1503. 
Electrical energy producers’ license tax, 84-1601. 
Gasoline dealer’s license tax, 84-1812, 84-1816, 84-1817. 
Income tax, 84-4901 to 84-4903, 84-4907.1, 84-4910, 84-4911, 84-4914, 84-4915, 
84-4937, 84-4943. 
Metalliferous mines, license tax, 84-2004, 84-2006, 84-2007. 
Mines, 84-5403, 84-5408, 84-5409. 
Natural gas distributors, license tax, 84-2102. 
Oil producers, license tax, 84-2202. 
Special Fuel Tax Act, 84-1831, 84-1833, 84-1834, 84-1839. 
State board, 84-708, 84-710. 
Telephone companies, license tax, 84-2601, 84-2602. 


Trust and legacy fund, 79-1202. 


MONTANA REVISED CODES 


TITLE 76—SOIL CONSERVATION 


Chapter 1. State soil conservation districts law, 76-102, 76-107, 76-108, 76-117 
CHAPTER 1—STATE SOIL CONSERVATION DISTRICTS LAW 


Section 76-102. Legislative determinations, and declaration of policy. 
76-107. Appointment, qualifications and tenure of supervisors. 
76-108. Powers of districts and supervisors. 
76-117. Change of district name—division and combination of districts. 


76-102. Legislative determinations, and declaration of policy. It is 
hereby declared, as a matter of legislative determination: 


fee Same as patent volunre:| 
Dae me (Dame aswparen.. volume, | 


C. The appropriate corrective methods. That to conserve soil re- 
sources and control and prevent soil erosion, and prevent floodwater and 
sediment damages and further the conservation, development, utilization 
and disposal of water, it is necessary that land-use practices contributing 
to soil wastage and soil erosion be discouraged and discontinued, and ap- 
propriate soil-conserving land-use practices and works of improvement for 
flood prevention and the conservation, development, utilization, and dis- 
posal of water be adopted and carried out; that among the procedures 
necessary for widespread adoption, are the carrying on of engineering 
operations such as the construction of water spreaders, terraces, terrace out- 
lets, check dams, desilting basins, floodwater retarding structures, channel 
improvements, floodways, land drainage, dikes, ponds, ditches, and the 
like; the utilization of strip cropping, lister furrowing, contour cultivating, 
and contour furrowing; land drainage; land irrigation; seeding and plant- 
ing of waste, sloping, abandoned, or eroded lands to water-conserving 
and erosion-preventing plants, trees and grasses; forestation and reforesta- 
tion; rotation of crops, restriction of number of livestock grazed, deferred 
grazing, rodent eradication; soil stabilization with trees, grasses, legumes, 
and other thick-growing, soil-holding crops; retardation of run-off by in- 
creasing absorption of rainfall; and retirement from cultivation of steep, 
highly erosive areas and areas now badly gullied or otherwise eroded. 


D. Declaration of policy. It is hereby declared to be the policy of 
the legislature to provide for the conservation of soil and soil resources 
of this state, and for the control and prevention of soil erosion, and for 
the prevention of floodwater and sediment damages, and for furthering 
the conservation, development, utilization, and disposal of water, and 
thereby to preserve natural resources, control floods, prevent impairment 
of dams and reservoirs, preserve wildlife, protect the tax base, protect pub- 
lic lands and protect and promote the health, safety, and general welfare 
of the people of this state. 


76-107 


History: En. Sec. 2, Ch. 72, L. 1939; 
amd. Sec. 1, Ch. 5, L. 1959. 


Amendment 

The 1959 amendment in subd. C insert- 
ed the words “and prevent floodwater and 
sediment damages and further the con- 
servation, development, utilization and 
disposal of water”; inserted the words 
“and works of improvement for flood 


SOIL CONSERVATION 


ment, utilization, and disposal of water”; 
inserted the words “desilting basins, flood- 
water retarding structures, channel im- 
provements, floodways, land drainage” 
and inserted the words “land drainage” 
after the words “contour furrowing.” In 
subd. D the amendment inserted the 
clause beginning with the words “and for 
the prevention” and ending with the 
words “and disposal of water.” 


prevention and the conservation, develop- 


76-107. Appointment, qualifications and tenure of supervisors. The 
governing body of the district shall consist of five (5) supervisors, elected 
as provided hereinabove. 

The supervisors shall annually elect a chairman from their members. 
The term of office of each supervisor shall be three (3) years, except that 
the supervisors who are first appointed shall be designated to serve for 
terms of one (1) and two (2) years, respectively, from the date of their 
appointment. A supervisor shall hold office until his successor has been 
‘elected and has qualified. Any vacancy occurring in the office of super- 
visor shall be filled by appointment by the remaining supervisors until the 
next regular election, when a successor shall be elected to serve the un- 
expired term. A majority of the supervisors shall constitute a quorum and 
the concurrence of a majority in any matter within their duties shall be 
required for its determination. A supervisor shall receive no compensa- 
tion for his services, but he shall be entitled to expenses, including travel- 
ing expenses, necessarily incurred in the discharge of his duties. 


The supervisors may employ a secretary and such other officers, agents, 
and employees, permanent and temporary, as they may require, and shall 
determine their qualifications, duties, and compensation. The supervisors 
may call upon the attorney general of the state for such legal services as 
they may require, or may employ their own counsel and legal staff. The 
supervisors may delegate to their chairman, to one or more supervisors, 
or to one or more agents or employees, such powers and duties as they 
may deem proper. The supervisors shall furnish to the state soil con- 
servation committee, copies of such ordinances, rules, regulations, orders, 
contracts, forms, and other documents as they shall adopt or employ, and 
such other information concerning their activities as may be required in 
the performance of its duties under this act. 


The supervisors shall provide for the execution of surety bonds for all 
employees and officers who shall be entrusted with funds or property; 
shall provide for the keeping of a full and accurate record of all proceed- 
ings, and of all resolutions, regulations, and orders issued or adopted; 
and shall provide for an annual audit of the accounts of receipts and 
disbursements. Any supervisor may be removed by the state soil con- 
servation committee upon notice and hearing, for neglect of duty or 
malfeasance in office, but for no other reason. 


The supervisors may invite the legislative body of any municipality or 
county located near the territory comprised within the district to designate 
a representative to advise and consult with the supervisors of the district 
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76-108 


on all questions of program and policy which may affect the property, 
water supply, or other interests of such municipality or county. 


History: En. Sec. 7, Ch. 72, L. 1939; 
amd. Sec. 1, Ch. 4, L. 1959. 


Amendment 

The 1959 amendment substituted the 
sentence in the second paragraph begin- 
ning with the words “Any yacancy * * *” 
for two sentences which read: ‘‘Vacan- 


The selection of successor to fill an un- 
expired term, or for a full term shall be 
by election.” 


Repealing Clause 


Section 2 of Ch. 4, Laws 1959 repealed 
all acts and parts of acts in conflict there- 
with. 


cies shall be filled for the unexpired term. 


76-108. Powers of districts and supervisors. A soil conservation dis- 
trict organized under the provisions of this act shall constitute a govern- 
mental subdivision of this state, and a public body corporate and politic, 
exercising public powers, and such district, and the supervisors thereof, 
shall have the following powers, in addition to others granted in other 
sections of this act: 


(1) To conduct surveys, investigations, and research relating to the 
character of soil erosion, floodwater and sediment damages, and to the 
conservation, development, utilization, and disposal of water and the pre- 
ventive and control measures and works of improvement neeeded, to pub- 
lish the results of such surveys, investigations, or research, and to dis- 
seminate information concerning such preventive and control measures 
and works of improvement; provided, however, that in order to avoid 
duplication of research activities, no district shall initiate any research 
program except in cooperation with the government of this state or any 
of its agencies, or with the United States or any of its agencies; 


(2) To conduct demonstrational projects within the districts on lands 
owned or controlled by this state or any of its agencies, with the coopera- 
tion of the agency administering and having jurisdiction thereof, and on 
any other lands within the district upon obtaining the consent of the oc- 
cupier of such lands or the necessary rights or interests in such lands, in 
order to demonstrate by example the means, methods, and measures by 
which soil and soil resources may be conserved, and soil erosion in the 
form of soil blowing and soil washing may be prevented and controlled, 
and works of improvement for flood prevention and the conservation, de- 
velopment, utilization, and disposal of water may be carried out; 


(3) To carry out preventive and control measures and works of im- 
provement for flood prevention and the conservation, development, utiliza- 
tion, and disposal of water within the district, including, but not limited 
to, engineering operations, range management, methods of cultivation, the 
growing of vegetation, changes in use of land, and the measures listed in 
subsection C of section 76-102, on lands owned or controlled by this state 
or any of its agencies with the cooperation of the agency administering 
and having jurisdiction thereof, and on any other lands within the district 
upon obtaining the consent of the occupier of such lands of the necessary 
rights or interests in such lands; 


(4) To cooperate, or enter into agreements with, and within the limits 
of appropriations duly made available to it by law, to furnish financial or 
other aid to, any agency, governmental or otherwise, or any occupier of 
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lands within the district, in the carrying on of erosion-control and pre- 
vention operations, and works of improvement for flood prevention and 
the conservation, development, utilization and disposal of water within the 
district, subject to such conditions as the supervisors may deem necessary 
to advance the purposes of this act; 

(5) To obtain options upon and to acquire, by purchase, exchange, 
lease, gift, grant, bequest, devise, or otherwise, any property, real or per- 
sonal, or rights or interests therein, and all such property shall be exempt 
from taxation by the state or any political subdivision thereof, to maintain, 
administer, and improve any properties acquired, to receive income from 
such properties and to expend such income in carrying out the purposes 
and provisions of this act; and to sell, lease, or otherwise dispose of any 
of its property or interests therein in furtherance of the purposes and pro- 
visions of this act; 

(6) To make available on such terms as it shall prescribe, to land 
occupiers within the district, agricultural and engineering machinery and 
equipment, fertilizer, seeds and seedlings, and such other material or 
equipment, as will assist such land occupiers to carry on operations upon 
their lands for the conservation of soil resources and for the prevention 
and control of soil erosion, and for flood prevention and the conservation, 
development, utilization, disposal of water ; 

(7) To construct, improve, operate and maintain such structures as 
may be necessary or convenient for the performance of any of the opera- 
tions authorized in this act; 

(8) To develop comprehensive plans for the conservation of soil 
resources and for the control and prevention of soil erosion, and for flood 
prevention, and conservation, development, utilization, and disposal of 
water within the district, which plans shall specify in such detail as may 
be possible, the acts, procedures, performances, and avoidances which are 
necessary or desirable, for the effectuation of such plans, including the 
specification of engineering operations, range management, methods of 
cultivation, the growing of vegetation, cropping and range programs, til- 
lage and grazing practices, and changes in use of land; and to publish 
such plans and information and bring them to the attention of occupiers 
of lands within the district ; 


(9) To take over, by purchase, lease, or otherwise, and to administer 
any soil-conservation, flood-prevention, drainage, irrigation, water-man- 
agement, erosion-control, or erosion-prevention project, or combinations 
thereof, located within its boundaries undertaken by the United States or 
any of its agencies, or by this state or any of its agencies; to manage, as 
agent of the United States or any of its agencies, or of this state or any of 
its agencies, any soil-conservation, flood-prevention, drainage, irrigation, 
water-management, erosion-control, or erosion-prevention project, or com- 
bination thereof, within its boundaries; to act as agent for the United 
States, or any of its agencies, or for this state or any of its agencies, in 
connection with the acquisition, construction, operation, or administration 
of any soil-conservation, flood-prevention, drainage, irrigation, water-man- 
agement, erosion-control, or erosion-prevention projects, or combination 
thereof, within its boundaries; to accept donations, gifts, and contributions 
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in money, services, materials, or otherwise, from the United States or any 
of its agencies, or from this state or any of its agencies, and to use or 
expend such moneys, services, materials, or other contributions in carry- 
ing on its operations ; 

(10) To sue and be sued in the name of the district; to have a seal, 
which seal shall be judicially noticed; to have perpetual succession unless 
terminated as hereinafter provided; to make and execute contracts and 
other instruments, necessary or convenient to the exercise of its powers; 
to make, and from time to time amend and repeal, rules and regulations 
not consistent with this act, to carry into effect its purposes and powers; 

(11) As a condition to the extending of any benefits under this act 
to, or the performance of work upon, any lands not owned or controlled 
by this state or any of its agencies, the supervisors may require contribu- 
tions in money, services, materials, or otherwise to any operations con- 
ferring such benefits, and may require land occupiers to enter into and per- 
form such agreements or covenants as to the permanent use of such lands 
as will tend to prevent or control erosion and prevent floodwater and sedi- 
ment damages thereon; 

(12) No provisions with respect to the acquisition, operation, or dis- 
position of property by other public bodies shall be applicable to a district 
organized hereunder unless the legislature shall specifically so state. 


History: En. Sec. 8, Ch. 72, L. 1939; Repealing Clause 
amd. Sec. 2, Ch. 5, L. 1959. Section 3 of Ch. 5, Laws 1959 repealed 
all acts and parts of acts in conflict there- 
Amendment ‘uh oh PRA og 


The 1959 amendment made numerous 
changes in this section. For section prior 
to amendment see parent volume. 


76-117. Change of district name—division and combination of dis- 
tricts. (1) Petitions for changing the name of a district organized un- 
der this act may be filed with the state soil conservation committee. Any 
such petition shall be signed by [a] majority of the district supervisors and 
shall state the present name of the district and the proposed new name. 
If the committee determines that the proposed new name is not identical 
with or so similar to that of any other district in the state as to lead to 
confusion or uncertainty, it shall present a statement of such determina- 
tion to the secretary of state, who shall issue to the district a certificate, 
under the seal of the state, evidencing the change of name of the district. 
Upon the issuance of such certificate, the supervisors of the district shall 
cause due notice to be given of the change of the name of the district. 


(2) A petition may be filed with the state committee for the division 
of any district or the combination of any two or more districts, or for the 
division of a district and the combination of any divided part thereof with 
any other district. Any or all of such actions may be initiated by the 
filing of a single petition with the committee. Any such petition shall be 
signed by a majority of the members of each of the governing bodies of 
the affected districts. The committee shall prescribe the form for such 
petition. Upon the filing of any such petition, the committee shall within 
thirty (30) days give due notice of public hearing upon such petition. All 
occupiers of lands within the affected districts, and all other interested par- 
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ties, shall have the right to attend such hearing and to be heard. After 
such hearing, the committee shall determine whether the proposed division, 
the combination or division and combination of territory is administra- 
tively practicable and feasible. In making such determination the com- 
mittee shall give due regard to the legislative determinations set forth in 
section 76-102 and to the considerations enumerated in section 76-105, to 
the extent applicable, relative to determining the practicability and feasi- 
bility of creating a district. 

(3) If the committee shall determine that the proposed division or 
combination, or division and combination, is administratively practicable 
and feasible, the committee shall affect such proposed division, combina- 
tion, or division and combination by filing with the secretary of state a 
statement certifying the changes made in the boundaries of the affected 
districts, together with any change in the name of such districts. If such 
determination is in the negative the committee shall make and record such 
determination and shall deny the petition. After six (6) months from the 
denial of such petition, a new petition may be filed involving any of such 
proposals. 

(4) Upon the division of a district, the supervisors thereof shall allo- 
cate the property, rights and habilities, including contractual obligations, 
of the district among the resulting parts of the district, giving due con- 
sideration to the proportionate size of each such divided part, the number 
of land occupiers and operating units and the degree and extent of soil 
erosion therein, and other relevant factors. A statement of such alloca- 
tion shall be filed with the state committee within.thirty (30) days after 
the notification of the committee’s determination in favor of the division 
of the district. Upon the failure of the supervisors to make, or to agree 
upon, such allocation, it shall be made by the committee after such hear- 
ings as the committee may deem necessary, and with due regard for the 
standards set out in this paragraph for making such allocations. 

History: En. 76-117 by Sec. 1, Ch. 46, changes in this section. For section prior 


L. 1951; amd. Sec. 1, Ch. 41, L. 1959. to amendment see parent volume. 
Compiler’s Note Repealing Clause 
The bracketed word “a” was inserted by Section 2 of (Ch die Laws 1959 repealed 
the compiler. all acts and parts of acts in conflict there- 
with. 
Amendment 


The 1959 amendment made numerous 


TITLE 77—SOLDIERS, SAILORS AND MILITARY AFFAIRS 


Chapter 1. Militia, composition, enrollment—officers, general provisions, 77-117. 
9. Veterans’ free tuition at university of Montana, 77-909 to 77-911. 


CHAPTER 1—MILITIA, COMPOSITION, ENROLLMENT—OFFICERS, 
GENERAL PROVISIONS 


Section 77-117. The adjutant-general of the state—assistant adjutant-general. 


77-117. (1346) The adjutant-general of the state—assistant adjutant- 
general. ‘There shall be an adjutant-general of the state of Montana, who 
shall be appointed by the governor, and shall have the rank of major 
general. He shall hold office for the term for which the governor appoint- 
ing him shall have been elected, and until his successor shall have been 
appointed. He shall be selected from the active list of the national guard 
of this state and shall have been federally recognized in the rank of major 
or above immediately prior to his appointment. He shall have had at 
least ten (10) years of service as an officer of the active national guard 
of this state during the fifteen (15) years immediately prior to his appoint- 
ment. He shall perform the duties prescribed for him in this chapter and 
in the regulations now or hereafter issued thereunder, and in the statutes 
of the United States now or hereafter enacted, and such duties as pertain 
to the duties of the chiefs of staff departments. The salary of the ad- 
jutant-general shall be seventy-five hundred dollars ($7,500.00) per annum, 
provided, however, that no part of said salary shall be paid by the state 
when the adjutant-general is on extended active duty with the United 
States military service or is receiving pay as a civilian employee of the 
federal government; provided that if, by reason of the call or draft of offi- 
cers of the Montana national guard into the federal service, there are no 
officers of the national guard possessing the requisite qualifications as set 
forth above for appointment, then any officer of the national guard may 
be appointed as acting adjutant-general. There shall be an assistant ad- 
jutant-general of the state of Montana, who shall be appointed by the 
adjutant-general, with the approval of the governor. He shall be com- 
missioned in the Montana national guard with rank not lower than that of 
captain. He shall assist the adjutant-general in the performance of his 
statutory duties, and, during the incapacity or PREP One from the state of 
the adjutant- -general, shall act in his stead. 


History: En. Sec. 23, Ch. 191, L. 1919; 
re-en. Sec. 1346, R. C. M. 1921; amd. Sec. 
1 Ty ds RA Se ies 1949; amd. Sec. 1, Ch. 26, L. 
1955; amd. See.) Gh’ 272;.L. 1959. 


Amendment 


and his commission shall expire with”; 
added the words “and until his successor 
shall have been appointed” and added the 
3rd, 4th and 6th sentences in this section. 


Repealing Clauses 


The 1959 amendment substituted “ma- 
jor general” for “brigadier general, pro- 
vided, however, that he shall, upon the 
completion of five years service in such 
rank, have the rank of major general”; 
substituted the word “for” the first time 
it appears in the second sentence for the 
words “at the pleasure of the governor, 


Section 2 of Ch. 272, Laws 1959 read 
“Subsection twelve and subsection thir- 
teen of section 77-120, Revised Codes of 
Montana, 1947, Replacment Volume 5, in 
conflict herewith are hereby repealed.” 

Section 3 of Ch. 272, Laws 1959 repealed 
all nie or parts of acts in conflict there- 
with. 


77-120 SOLDIERS, SAILORS AND MILITARY AFFAIRS 


77-120. (1349) Duties of adjutant-general—salary. 
The introductory paragraphs and subds.'(1) to (11), * *2s[oauieeas 
parent volume. | 
fl 2)sand 43) 9.5| Repedieds| 
Repeal of Subsections 12 and 13 


Subsections 12 and 13 of this section 
(Subset, 12") En.*,Sec. 1,°.°Ch. 118, “L. 
1947" we-eh. \Sec) #1,) Ch: 20; L. .1949; 
subsec. 13: Sec. 2, Ch. 118, L. 1947 as 


added Sec. 1, Ch. 20, L. 1949) relating 
to the annual salary of the adjutant-gen- 
eral and the assistant adjutant-general 
were repealed by Sec. 2, Ch. 272, Laws 
1959. 


CHAPTER 9—VETERANS’ FREE TUITION AT UNIVERSITY 
OF MONTANA 


Section 77-909. War orphans’ attendance to be without fees. 
77-910. Board of education to determine eligibility. 
77-911. Supervision of attendance and charges. 


77-905 to 77-908. Repealed. 


Repeal 
_ These sections (Secs. 1 to 4, Ch. 201, 
L. 1955), relating to war orphans’ educa- 


tional fund concerning purpose, eligibility, 
attendance and amount of payment, was 
repealed by Sec. 4, Ch. 141, Laws 1957. 


77-909. War orphans’ attendance to be without fees. There shall be 
established under this act the authority of the state board of education to 
waive, the charges for the matriculation, tuition, any and all educational 
fees, for such children of members of the armed forces of the United 
States who served on active duty during World War II and/or the Korean 
conflict and who, at the time of entry into such service, had legal residence 
in this state and who were heretofore, or shall hereafter be, either killed 
in action or shall have died as a result of injury, disease, or other dis- 
ability incurred while in the service of the armed forces of the United 
States, as are now attending or may hereafter attend any of the units of the 
greater university of Montana, provided any such child shall enter such 
institution prior to attaining the age of twenty-one (21) years. 


History: En. Sec. 1, Ch. 141, L. 1957. 


Title of Act 


An act to provide educational oppor- 
tunities in the units of the greater univer- 
sity of Montana for the children of mem- 
bers of the armed forces of the United 


of the United States or dying as a result 
of a disability or disease incurred while 
in said services during World War II 
and/or the Korean conflict; repealing 
Chapter 201, Laws of 1955; providing for 
the waiver of fees; repealing all acts and 
parts of acts in conflict herewith. 


States killed while in the armed services 


77-910. Board of education to determine eligibility. The state board 
of education shall determine the eligibility of any such child who shall 
make application for the benefits provided for in this act, and a finding 
by the United States veterans’ administration that any such member was 
killed in action or died as the result of injury or other disability incurred 
in action shall be binding upon said board, but in the absence of such 
finding said board of education shall determine the facts. 


History: En. Sec. 2, Ch. 141, L. 1957. 


FREE TUITION AT UNIVERSITY tela 


77-911. Supervision of attendance and charges. The state board of 


education shall satisfy itself of the attendance of any such child at any 
such institution. 


History: En. Sec. 3, Ch. 141, L. 1957. chapter 201 of the Laws of 1955, and all 


acts and parts of acts in conflict therewith. 
Repealing Clause 


Section 4 of Ch. 141, Laws 1957 repealed 


TITLE 78—STATE CAPITOL 


Chapter 7. State capitol repair and reconstruction, 78-728 to 78-736. 
10. Unemployment compensation commission building, 78-1001 to 78-1010, 


GUAPTER 


Section 78-728. 
78-729. 


7_STATE CAPITOL REPAIR AND RECONSTRUCTION 


1957 bond issue authorized. 
Architect and/or engineer—employment. 


78-730. Bids—contractor’s bond. 

78-731. Amount of bonds authorized. 

78-732. Interest—term—provisions, 

78-733. Sale of bonds—registration of bonds. 
78-734. Principal and interest—payment. 
78-735. 


78-736. Budget act inapplicable. 


78-725. 
Use of Capitol Land Grant Funds 


Capitol land grant funds may be used 
to repair, renovate or reconstruct an old 
building and install a roll call voting ma- 
chine in the chambers of the house of 
representatives, as such use is contem- 
plated by section 12 of the Enabling Act, 
as it existed prior to amendment. State ex 
rel. Morgan v. Board of Examiners et al., 
131 M 188, 309 P 2d 336, specifically over- 
ruling Bryant v. Board of Examiners et 
al., 130 M 512, 305 P 2d 340. (Dissenting 
opinion, 131 M 188, 309 P 2d 336, 341.) 


78-728. 


State capitol building repair, interest and sinking fund. 


Principal and interest—payment. 


Section 12 of the Enabling Act (as it 
existed prior to amendment in 1957), 
which authorized the use of land grant 
funds for erection or construction of build- 
ings for executive, legislative, and judicial 
purposes, confers implied authority to 
keep the building in a proper state of 
repair so as to serve the purpose in- 
tended. State ex rel. Morgan vy. Board of 
Examiners et al., 131 M 188, 309 P 2d 336, 
specifically overruling Bryant v. Board of 
Examiners et al.,. 130° M. 512, 605° Paga 
340. (Dissenting opinion, 131 M 188, 309 
Pi2d 336,7341,) 


1957 bond issue authorized. ‘The state board of examiners of 


the state of Montana is hereby authorized to issue and sell bonds for the 
purpose of repairing the state capitol building at Helena, Montana. 


History: En. Sec. 1, Ch. 248, L. 1957. 


Title of Act 


An act to provide for the issue and sale 
by the state board of examiners of bonds 
for the purpose of repairing the state 
capitol building; designating the funds 


78-729. Architect and/or engineer—employment. 


from which said bonds shall be paid; pro- 
viding for a state capitol building repair, 
interest and sinking fund; enumerating 
the powers and duties of the state board 
of examiners in carrying out the: provi- 
sions of this act. 


Upon the sale of 


the bonds, the state board of examiners is hereby empowered and directed 
to employ an architect and/or engineer to complete plans; and to proceed 
with the repair of the state capitol building without delay, as soon as pro- 
ceeds from the bonds are available. 

History: En. Sec. 2, Ch. 248, L. 1957. 


78-730. Bids—contractor’s bond. The state board of examiners shall 
call for bids for the repair of said building and let contracts for the same, 
all in accordance with the laws of the state of Montana. Said board shall 
require the contractors to give bonds to the state of Montana in the 
amount of one hundred per cent (100%) of the contract price, conditioned 
for the faithful performance of their duties and contracts. 

History: En. Sec. 3, Ch. 248, L. 1957. 
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78-731. Amount of bonds authorized. The aggregate amount of 
bonds authorized by this act for the purposes herein expressed, shall not 
exceed the sum of one million dollars ($1,000,000.00). 

History: En. Sec. 4, Ch. 248, L. 1957. 


78-732. Interest—term—provisions. Bonds issued and sold by the 
state board of examiners under authority of this act shall bear interest 
at a rate not exceeding four per cent (4%) per annum, payable semian- 
nually. They shall be either amortization or serial bonds, shall bear such 
date as the state board of examiners shall prescribe, and shall be payable 
over such period of years, not exceeding twenty (20), as said board may 
specify. All bonds shall be optional and redeemable at any time after the 
date of issue, at the option of the state board of examiners. Said bonds 
shall be in such denominations and sums and shall contain such recitals 
as the state board of examiners may determine, shall be signed by the 
governor, the attorney general, and the secretary of state as members of 
said board, and shall be paid at the office of the state treasurer of the state 
of Montana. The coupons attached to said bonds may bear the facsimile 
signature of the members of said board. 


History: En. Sec. 5, Ch. 248, L. 1957. 


78-733. Sale of bonds—registration of bonds. Said bonds shall be sold 
by the state board of examiners at such time and in such manner as the 
board shall deem best to carry out the provisions of this act; provided that 
none of such bonds shall be sold for less than par, plus accrued interest to 
the date of delivery of the bonds. Each of said bonds shall be registered 
before delivery with the state treasurer of the state of Montana, who shall 
keep accurate accounts of payments of interest and principal upon said 
bonds. 

History: En. Sec. 6, Ch. 248, L. 1957. 


78-734. Principal and interest—payment. The principal and interest of 
the bonds authorized by this act shall be payable out of the following fund 
and from it only: All the income received from the capitol building land 
grant, shall be, and the same is hereby perpetually dedicated and ap- 
propriated for the payment of the principal and interest of the bonds pro- 
vided for by this act. Any and all balances or sums now in said capitol 
building land grant fund or that may accrue to and become a part of said 
fund prior to the time of the sale of the bonds provided for herein, shall 
likewise be, and the same are hereby pledged and appropriated for the pay- 
ment of principal and interest of the bonds authorized by this act, and to 
cover and pay the cost of repairing of said building to the extent said bal- 
ances or accruals to said fund may be sufficient to pay the same; provided 
said bonds shall be issued and sold by said board of examiners as herein 
provided, only for the total sum or amount necessary to be raised in excess 
of such total of all balances or sums now in, or that may be accrued to, 
said capitol building land grant fund, in order to make available for such 
repair of said building a total of one million dollars ($1,000,000.00). 

History: En. Sec. 7, Ch. 248, L. 1957. 
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78-735. State capitol building repair, interest and sinking fund. To 
provide for the payment of the interest and principal of the bonds author- 
ized by this act, there is hereby created a special fund to be known as the 
state capitol building repair, interest and sinking fund, into which fund 
shall be paid all the sums of money hereinbefore dedicated and appropri- 
ated to the payment of the principal and interest of said bonds and the 
repair of said building. 

History: En. Sec. 8, Ch. 248, L. 1957. 


78-736. Budget act inapplicable. The appropriation herein provided 
for shall be deemed and held valid notwithstanding the provisions of the 
budget act. 


History: En. Sec. 9, Ch. 248, L. 1957. Weis to affect any other section or part 
ereof.” 

Separability Clause 

Section 10 of Ch. 248, Laws 1957 read Effective Date 
“Every section of this act and every part Section 11 of Ch. 248, Laws 1957 pro- 
of each section is hereby declared to be vided the act should be in effect from and 
independent of each other, and the holding after its passage and approval. Approved 
of any section or part hereof to be void March 13, 1957. 
or ineffective for any cause shall not be 


CHAPTER 10—UNEMPLOYMENT COMPENSATION COMMISSION 
BUILDING 


Section 78-1001. Bond issue authorized for erection of unemployment compensation 

commission building. 

78-1002. Architect—employment—construction and design. 

78-1003. Bids—contractor’s bond. 

78-1004. Amount of bonds authorized. 

78-1005. Interest rate—term—other provisions of bonds. 

78-1006. Sale of bonds—registration. 

78-1007. Payment of principal and interest. 

78-1008. ple oy compensation commission building interest and sink- 
ing fund. 

78-1009. Purchase of bonds by board of land commissioners. 

78-1010. Budget act not applicable. 


78-1001. Bond issue authorized for erection of unemployment com- 
pensation commission building. The state board of examiners of the state 
of Montana is hereby authorized to issue and sell bonds for the purpose 
of erecting an unemployment compensation commission building as an 
adjunct to the state capitol building at Helena, Montana, and for the pur- 
pose of landscaping and paving around said building, said building to be 
erected upon a site upon the present capitol building grounds, adjacent 
to the capitol buildings, namely lots 9 through 24, inclusive, in block 20 
of the Corbin Addition to the City of Helena, County of Lewis and Clark, 
Helena, Montana. 

History: En. Sec. 1, Ch. 196, L. 1959. unemployment compensation commission 

é aN building interest and sinking fund; enu- 

Title o ct merating the powers and duties of the 
An act to provide for the issue and sale state board of examiners in carrying out 
by the state board of examiners of bonds the provisions of this act; authorizing the 
for the purpose of erecting an unemploy-_ state board of land comissioners to pur- 
ment compensation commission building chase said bonds with moneys from the 
as an adjunct to the state capitol build- long term investment fund; providing a 


ing; designating the funds from which savings clause; and providing an effective 
said bonds shall be paid; providing for an_ date. 
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UNEMPLOYMENT COMPENSATION BUILDING 78-1006 


78-1002. Architect — employment — construction and design. Upon 
the sale of the bonds, the state board of examiners is hereby empowered 
and directed to employ an architect to prepare plans and specifications, 
and to proceed with the erection of a building of suitable construction and 
design for use as an unemployment compensation commission building 
within the limitations prescribed by the United States bureau of employ- 
ment security and the United States secretary of labor. 

History: En. Sec. 2, Ch. 196, L. 1959. 


78-1003. Bids—contractor’s bond. ‘The state board of examiners shall 
call for bids for the construction of said building and for the landscaping 
and paving around it, and let contracts for the same, all in accordance 
with the laws of the state of Montana. Said board shall require the con- 
tractor to give bond to the state of Montana in such amount as the board 
may determine, conditioned for the faithful performance of his duties and 
contracts. 

History: En. Sec. 3, Ch. 196, L. 1959. 


78-1004. Amount of bonds authorized. The aggregate amount of 
bonds authorized by this act for the purpose herein expressed shall not 
exceed the sum of six hundred thousand dollars ($600,000). 

History: En. Sec. 4, Ch. 196, L. 1959. 


78-1005. Interest rate—term— other provisions of bonds. Bonds 
issued and sold by the state board of examiners under authority of this act 
shall bear interest at a rate not exceeding five per cent (5%) per annum, 
payable semi-annually. They shall be either amortization or serial bonds, 
shall bear such date as the state board of examiners shall prescribe, and 
shall be payable over such period of years, not exceeding twenty (20), as 
said board may specify. All bonds shall be optional and redeemable five 
(5) years after the date of issue and on any interest payment date there- 
after, at the option of the state board of examiners. Said bonds shall be 
in such denominations and sums and shall contain such recitals as the 
state board of examiners may determine, shall be signed by the governor, 
the attorney general, and the secretary of state as members of said board, 
and shall be paid at the office of the state treasurer of the state of Mon- 
tana. The coupons attached to said bonds may bear the facsimile signa- 
ture of the members of said board. 

History: En. Sec. 5, Ch. 196, L. 1959. 

78-1006. Sale of bonds—registration. Said bonds shall be sold by the 
state board of examiners at such time, in such manner, and in such amounts 
as the board shall deem best to carry out the provisions of this act; pro- 
vided that none of such bonds shall be sold for less than par, plus accrued 
interest to the date of delivery of the bonds. Each of said bonds shall be 
registered before delivery with the state treasurer of the state of Montana, 
who shall keep accurate accounts of payments of interest and principal 
upon said bonds. 

History: En. Sec. 6, Ch. 196, L. 1959. 
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78-1007 STATE CAPITOL 


78-1007. Payment of principal and interest. The principal and in- 
terest of the bonds authorized by this act shall be payable out of the fol- 
lowing funds and from them only: All money credited to this state’s 
account in the unemployment trust fund by the secretary of the treasury of 
the United States of America pursuant to section 903 of the social security 
act, as amended, and all money received from the United States secretary 
of labor and authorized for payment to provide office space for the central 
offices of the unemployment compensation commission at Helena, Mon- 
tana, immediately following occupancy of said building upon completion 
of erection, pursuant to title III of the social security act, as amended, 
shall be, and the same is hereby perpetually dedicated and appropriated 
for the payment of the principal and interest of the bonds provided for by 
this act to the extent said money may be sufficient to pay the same; pro- 
vided said bonds shall be issued and sold by said state board of examiners 
as herein provided only for the total sum or amount necessary to be raised 
in excess of such total of all balances or sums that may be accrued and 
available from said sources for erection of said building a total of six 
hundred thousand dollars ($600,000). 


History: En. Sec. 7, Ch. 196, L. 1959. security act, referred to in this section, 
evar appear in 42 U. S. C.. A. .as, § 903 and 

Compiler’s Note ; §§ 501 to 503, respectively. 

Section 903 and title III of the social 


78-1008. Unemployment compensation commission building interest 
and sinking fund. To provide for the payment of the interest and prin- 
cipal of the bonds authorized by this act, there is hereby created a special 
fund to be known as the unemployment compensation commission build- 
ing interest and sinking fund, into which fund shall be paid all the sums 
of money hereinbefore dedicated and appropriated to the payment of the 
principal and interest of said bonds and the erection of said building includ- 
ing the landscaping and paving around it. 

History: En. Sec. 8, Ch. 196, L. 1959. 


78-1009. Purchase of bonds by board of land commissioners. The 
state board of land commissioners is hereby authorized to purchase the 
bonds provided for by this act with moneys from the long term invest- 
ment fund notwithstanding the provisions of sections 81-1001 and 81-1006 
of the Revised Codes of Montana, 1947. 

History: En. Sec. 9, Ch. 196, L. 1959. 


78-1010. Budget act not applicable. The appropriation herein pro- 
vided for shall be deemed and held valid notwithstanding the provisions of 
the budget act. 


History: En. Sec. 10, Ch. 196, L. 1959. be deemed to affect any other section or 


Separability Clause ah Us Lae 

Section 11 of Ch. 196, Laws 1959 read =-_Efffective Date 
“Every section of this act and every part Section 12 of Ch. 196, Laws 1959 pro- 
of each section is hereby declared to be vided the act should be in effect from and 
independent of each other, and the hold- after its passage and approval. Approved 
ing of any section or part hereof to be March 10, 1959. 
void or ineffective for any cause shall not 
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TITLE 79—STATE FINANCE 


Chapter 10. 
12: 


State budget act, 79-1012 to 79-1018. 
Montana trust and legacy fund—unified investment plan, 79-1202. 


13. Post War Planning and Construction Reserve Fund, Repealed—Section 


1, Chapter 55, Laws of 1959. 


18. General refunding act applicable to all outstanding bonds, 79-1802. 
20. Bond validating act, 79-2001 to 79-2003. 
21. Flood control funds—disposal, 79-2101, 79-2102. 


CHAPTER 10—STATE BUDGET ACT 


Section 79-1012 


Governor chief budget officer—appointment of budget director. 
Blanks for preparation of budget estimates—distribution—form— 


Preliminary budget—preparation—submission to governor and gov- 


79-1013. 

submission of information. 
79-1014. 

ernor-elect. 
79-1015. Submission of budget to legislature—form—contents. 
79-1016. Inquiries and investigations by budget director. 
79-1017. Other duties of director. 
79-1018. 


Power of director to demand and receive information from state 


departments, officers, etc. 


79-1002 to 79-1004. 


Repeal 


These sections (Secs. 2 to 4, Ch. 205, L. 
1etG-samd.) Secs. ly 2 Ghul 67, tee th ods 
amd. Secs. 7, 8, Ch. 194, L. 1951; amd. 
Sec. 1, Ch. 155, L. 1955), relating to re- 


79-1004.1. 


Repeal 
This section (Sec. 9, Ch. 194, L. 1951), 
relating to the examination of requests, 


Repealed. 


79-1005. 


Repeal 

This section (Sec. 5, Ch. 205, L. 1919; 
amd: Sect; 1,.Gh:163,.L. 1921; -amd.. Sec. 
3, Ch. 167, L.. 1933; amd. Sec,.10, Ch. 194, 


(298) Repealed. 


79-1010. 


Repeal 


This section (Sec. 10, Ch. 205, L. 1919; 
amd. Sec. 2, Ch. 46, L. 1937), relating to 


(303) Repealed. 


79-1012. 
tor. 


(295 to 297) Repealed. 


quests for annual appropriation by de- 
partments and other state agencies and 
institutions, were repealed by Sec. 11, Ch. 
158, Laws 1959. 


was repealed by Sec. 11, Ch. 158, Laws 
1959, 


L. 1951), relating to the budget and budg- 
et bill, was repealed by Sec. 11, Ch. 158, 
Laws 1959. 


printing and distribution of budget, was 
repealed by Sec. 11, Ch. 158, Laws 1959. 


Governor chief budget officer—appointment of budget direc- 
The governor shall be the chief budget officer of the state and shall 


appoint a director of the budget, who shall hold office at the pleasure of 
the governor, and whose duty it shall be to carry out the provisions of this 


chapter. 
History: En. Sec. 1, Ch. 158, L. 1959. 


Title of Act 
An act to make the governor the chief 


budget officer of the state, requiring the 
governor to prepare and present a budget 
message and balanced budget to each reg- 
ular session of the legislative assembly; 
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79-1013 


to establish the office of director of the 
budget and providing for the appointment 
of the director of the budget who shall 
hold office at the pleasure of the governor; 
requiring each department, state institu- 
tion and agency to submit information re- 
quested by the director of the budget, 
providing that the director of the budget 
shall prepare a budget request for any 
department, institution or agency not sub- 
mitting requested information; to provide 
for the preparation of a preliminary budg- 
et by the director of the budget; fixing 
the form and content of the budget and 
designating the items of revenue and ex- 
penditures which must be set forth and 


STATE FINANCE 


recommendations for new sources of rev- 
enue; granting to the governor-elect the 
right to make comments and recommen- 
dations to be incorporated in the budget; 
granting power to the director of the 
budget to investigate the items submitted 
to his office and to demand and receive 
requested information from every depart- 
ment, officer, board, commission, or insti- 
tution; to amend sections 82-109, 82-110 
and 82-112 of the Revised Codes of Mon- 
tana, 1947; repealing sections 79-1002, 79- 
1003, 79-1004, 79-1004.1, 79-1005, and 79- 
1010, Revised Codes of Montana, 1947, and 
all acts and parts of acts in conflict here- 
with. 


requiring a proposed budget bill and 


79-1013. Blanks for preparation of budget estimates—distribution— 
form—submission of information. In the preparation of a state budget 
the director of the budget shall, not later than the fifteenth day of August 
in the year preceding the convening of the legislative assembly, distribute 
to all state offices and institutions, including the judicial department, the 
proper blanks necessary for the preparation of budget estimates. These 
blanks shall be in such form as shall be prescribed by the director of the 
budget to procure such information as the director of the budget shall, in 
his discretion, feel is necessary for the preparation of a budget including 
budget estimates, estimates of revenues, actual revenues received, expendi- 
tures made and other information classified and grouped as requested by 
the director of the budget and covering such period or periods of time as 
specified by the director of the budget. 

(a) It shall be the duty of each department, state institution, and 
agency to submit information requested by the director of the budget on 
or before the fifteenth day of September in the year preceding the conven- 
ing of the legislative assembly. 

(b) If any department, institution or agency shall fail to present 
such fequested information within the time herein specified, the director 
of the budget shall note that fact in the budget submitted to the governor, 
and the director of the budget shall prepare a budget request on behalf of 
such department, institution or agency, based upon his studies of the 
operations, plans and needs thereof. 

History: En. Sec. 2, Ch. 158, L. 1959. 


79-1014. Preliminary budget—preparation—submission to governor 
and governor-elect. Upon receipt of the completed forms and other avail- 
able data and information, the director of the budget shall examine the 
same for the purpose of determining the necessity of the expenditures 
and funds requested by appropriations and shall, on or before the first day 
of December in the year preceding the convening of the legislature, sub- 
mit to the governor and to the governor-elect, if one there be, in writing, 
a preliminary budget for the ensuing biennium containing the detailed 
information hereinafter required to be set forth in Part 2 of the budget to 
be submitted by the governor to the legislative assembly. 

History: En. Sec. 3, Ch. 158, L. 1959. 
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STATE BUDGET ACT 79-1015 


79-1015. Submission of budget to legislature—form—contents. The 
governor shall, following the receipt of the preliminary budget from the 
‘director of the budget, have prepared a budget for the ensuing biennium 
and shall submit said budget to each member of the legislative assembly 
at the time of the convening of the legislative assembly. The budget sub- 
mitted shall set forth a balanced financial plan for the state government 
for each fiscal year of the ensuing biennium, and shall be set up in three 
(3) parts, the nature and contents of which shall be as follows: 

Part 1 shall consist of a budget message by the governor which shall 
outline the financial policy of the state government for the ensuing bien- 
nium and shall describe in connection therewith the important features of 
the financial plan; it shall also embrace a general budget summary setting 
forth the aggregate figures of the budget in such manner as to show a 
balance between the total proposed expenditures and the total anticipated 
revenues together with the other means of financing the budget for each 
fiscal year of the ensuing biennium, contrasted with the corresponding 
figures for the last completed fiscal year and the fiscal year in progress. 
The general budget summary shall be supported by explanatory schedules 
or statements, classifying both expenditures and income contained therein 
by organization units and funds. 

If so requested by the governor-elect, the governor shall incorporate in 
the budget, as a separate section, such estimates, comments and recom- 
mendations as the governor-elect may wish to make, and this section of 
the budget shall be transmitted to the legislative assembly without change, 
and it is the duty of the governor-elect in recommending changes to show 
a balance between proposed expenditures and anticipated revenue. 

Part 2 shall set forth the detailed budget estimates, both of expendi- 
tures and revenues of each department, institution and agency of the state 
in the following manner: 

1. The revenues from all sources including appropriations for each 
fiscal year of the last completed biennium, for the completed fiscal year 
of the current biennium, and appropriations and estimated revenue from 
other sources for the current fiscal year in progress. Revenue shall be 
classified by organization units, sources and funds. 


2. Expenditures during each fiscal year of the last completed biennium, 
expenditures for the completed fiscal year of the current biennium and 
estimated expenditures for the current fiscal year in progress. These ex- 
penditures shall be classified by organization units, objects and funds. 

3. The amount approved by the governor as necessary for the carry- 
ing on of the work of each department, office or institution itemized as to 
purpose for each fiscal year of the ensuing biennium. 

4. Statements of the bonded indebtedness of the state government 
showing the debt redemption requirements, the debt authorized and un- 
issued and the condition of the sinking funds. 

5. A statement of the cash balances on hand in each of the funds at 
the close of each of the two last completed fiscal years. 

6. A statement containing further recommendations of the governor 
should he deem it necessary. 
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Part 3 shall include a proposed budget bill, authorizing by departments, 
institutions and agencies, and by funds, all expenditures for each fiscal 
year of the ensuing biennium, and must be accompanied by detailed and 
specific recommendations as to new sources of revenue, if necessary, to 
balance and to finance the budget. If recommendations for new sources 
of revenue are submitted, estimates of revenue to be realized from such 
new sources must also be submitted. 

History: En. Sec. 4, Ch. 158, L. 1959. 


79-1016. Inquiries and investigations by budget director. The director 
of the budget shall make such further inquiries and investigations as he 
shall deem necessary as to any item included in the report and estimates 
furnished by any department, agency or institution. In making such in- 
vestigations, he shall be allowed his necessary expenses of travel and 
subsistence as provided by law in visiting any institution or department 
in the state. The director of the budget may appoint a chief assistant 
and may employ such other personnel as may be necessary to carry out 
the provisions of this chapter. 

History: En. Sec. 5, Ch. 158, L. 1959. 


79-1017. Other duties of director. The director of the budget in addi- 
tion to the duties hereinbefore set forth shall perform such other duties as 
the governor as chief budget officer of the state may direct. He shall, as 
often as requested by the governor, prepare and furnish reports to the 
governor concerning appropriations made by the legislative assembly, the 
receipts from sources other than appropriations, and expenditures made 
by any department, office or institution of the state. The director of the 
budget shall be available to all standing committees of the house of repre- 
sentatives and the senate concerned with appropriations, revenue, finance 
and claims and shall furnish to such committees any information required 
while said committees are considering the budget. 

History: En. Sec. 6, Ch. 158, L. 1959. ‘6 


79-1018. Power of director to demand and receive information from 
state departments, officers, etc. The director of the budget shall have 
power to demand and receive from every department, officer, board, com- 
mission, or institution, including the state controller, at any time, any and 
all information requested by the director of the budget. 


History: En. Sec. 7, Ch. 158, L. 1959. 


CHAPTER 12—MONTANA TRUST AND LEGACY FUND—UNIFIED 
INVESTMENT PLAN 


Section 79-1202. Funds to be invested according to unified plan. 


79-1202. (5668.20) Funds to be invested according to unified plan. 1. 
The state board of land commissioners is hereby authorized and required 
to invest as part of the Montana trust and legacy fund the following: 
The public school permanent fund, the other permanent funds originating 
in land grants from the United States for the support of higher institutions 
of learning, and for other state institutions of learning, subject to invest- 
ment; the escheated estates funds, meaning all of the various sums paid 
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over to the state treasurer from estates escheated or escheating to the state 
which have not been transferred to the public school permanent fund; all 
funds arising from any donation, gift, grant, bequest or devise for the 
support, maintenance or benefit of any institution of learning or any insti- 
tution supported in whole or in part by the state of Montana and not 
intended for immediate use but subject to long term investment and not 
legally in the custody of any lawfully constituted board, unless some other 
investment agency has been designated by the donor or by statute; all 
funds which become parts of the Montana trust and legacy fund under the 
provisions of article XXI of the constitution; and all other public funds of 
the state subject to long term investment not legally in the custody of 
any lawfully constituted board or the investment of which has not been 
designated by statute. Moneys in the Montana trust and legacy fund 
shall be invested subject to the provisions, regulations and limitations of 
sections 81-1001 to 81-1008, inclusive. 

2. The state board of land commissioners is hereby authorized and 
required to invest in the long term investment fund the following: That 
part of the Montana highway patrolmen’s retirement fund in excess of 
twenty-five thousand dollars ($25,000.00) ; the public employees’ retirement 
fund; the industrial accident reserve fund; all funds subject to investment 
as designated by the teachers’ retirement board; that part of the fish and 
game fund designated as available by the Montana fish and game commis- 
sion and all other funds designated by statute. Moneys in the long term 
investment fund may be invested as follows: 

(a) In or upon securities which are direct obligations of the United 
States government; securities which are guaranteed as to principal and 
interest by the United States government; securities issued by instru- 
mentalities of the United States government. 

(b) In general obligation bonds of school districts within the state of 
Montana; in general obligation bonds of the several counties and cities 
of the state of Montana; in general obligation bonds of the state of Mon- 
tana; in capitol building bonds of the state of Montana, now issued or 
which may hereafter be issued; in bonds issued by the federal land banks; 
in bonds issued by the state board of examiners to construct an unemploy- 
ment compensation commission office building including the landscaping 
and paving around said building, upon land adjacent to the capitol build- 
ings; in interest-bearing warrants upon the general fund of the state and 
in interest-bearing warrants upon the general fund, the poor fund, the road 
fund, or upon the bridge fund of the several counties of the state of Mon- 
tana; the purchase of all such investments to be subject to the discretion 
of the board. 

(c) In debentures issued by the federal housing administrator, and 
in obligations of national mortgage associations. 


(d) In first mortgages on unencumbered real property when such 
mortgages are guaranteed or insured in the amount of fifty per centum 
(50%) or more of the loan made in the event of default by the United 
State government or an agency or corporate agency of the United States 
government and in obligations of housing authorities subject to the terms 
and limitations of section 35-143, provided, however, no more than fifty 
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per centum (50%) of the funds in one (1) account shall be invested in 
such mortgages. All securities purchased and all cash on hand for each 
fund shall be kept separate in the long term investment fund and all in- 
terest collected shall be credited to the fund for which the securities were 
purchased. 

3. The state board of land commissioners is hereby authorized and 
required to invest in the short term investment fund any surplus cash in 
the office of the state treasurer; any money in any state bond sinking 
and interest fund, which is not required for the immediate payment of any 
bond principal or interest, or which cannot be used for payment and re- 
demption of bonds outstanding because of the same not being redeemable 
under the option provisions contained therein; any educational bond in- 
terest and sinking fund; any of the Montana highway patrolmen’s retire- 
ment fund less than twenty-five thousand dollars ($25,000.00) as directed 
by the Montana highway patrolmen’s retirement board and any other 
fund designated by statute to be so invested or any fund in the custody of 
any officer or officers of the state, or any governing body of any city, 
county or school district, the investment of which fund is requested by 
the officer, or officers or governing body and which fund is subject to in- 
vestment. The funds in the short term investment fund may be invested 
as follows: : 

(a) The surplus cash in the office of the state treasurer may be in- 
vested in registered warrants of the state of Montana and in treasury 
obligations of the United States government. All warrants purchased 
shall bear no interest and the interest received from treasury obligations 
shall be credited to the general fund of the state of Montana. 

(b) Any sinking and interest fund and any other funds may be in- 
vested in bonds of the state of Montana, bonds of the United States, in 
bonds issued by any agency or department of the United States, treasury 
obligations of the United States, and in interest-bearing warrants drawn 
against the general fund of the state of Montana; provided, however, that 
none of such moneys in any sinking and interest fund shall be invested in 
bonds or securities except such as will be called in and paid at least fifteen 
(15) days prior to the time such moneys are required for the payment of 
- principal and interest of the obligations for which the sinking and interest 
fund was created. 


All securities purchased and all cash on hand for each fund shall be 
kept separate in the short term investment fund and all interest collected 
shall be credited to the fund for which the securities were purchased. 

The state board of land commissioners is hereby authorized to employ, 
for the purpose of securing advice on retention, sale or purchase of se- 
curities, an expert on financial matters who has had a minimum of ten (10) 
years’ experience in the investment field and there shall not be paid for 
such services an amount in excess of one thousand dollars ($1,000.00) in 
any one fiscal year. ; 

History: En. Sec. 2, Ch. 70, L. 1929; Amendments 
amd. Sec. 8, Ch. 176, L. 1953; amd. Sec. The 1957 amendment in subd. 2(d) 


1, Ch. 118, L. 1957; amd. Sec. 1, Ch. 173, raised the per cent of funds in one ac- 


L. 1959. count that can be invested in mortgages 
from 40% to 50%. 
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BOND VALIDATING ACT 


The 1959 amendment in subd. 2(b) in- 
serted the words “in bonds issued by the 
state board of examiners to construct an 


79-2001 


Sec. 2 of Ch. 173, Laws 1959 repealed 
all acts and parts of acts in conflict there- 
with. 


unemployment compensation commission 
office building including the landscaping 
and paving around said building, upon 
land adjacent to the capitol buildings.” 


Effective Date 


Section 3 of Ch. 173, Laws 1959 pro- 
vided the act should be in effect from 
and after its date of passage and approval. 


Repealing Clauses Approved March 7, 1959. 


Section 2 of Ch. 118, Laws 1957 and 


CHAPTER 13—POST WAR PLANNING AND CONSTRUCTION 
RESERVE FUND 


(Repealed—Section 1, Chapter 55, Laws of 1959) 


79-1301 to 79-1308. 


Repeal 


These sections (Secs. 1 to 8, Ch. 148, 
L. 1945), relating to the post war planning 


Repealed. 


and construction reserve fund, were re- 


pealed by Sec. 1, Ch. 55, Laws 1959. 


CHAPTER 18—GENERAL REFUNDING ACT APPLICABLE TO ALL 
OUTSTANDING BONDS 


Character of bonds—amortization or serial. 


Section 79-1802. 


79-1802. Character of bonds—amortization or serial. All refunding 
bonds or debentures issued by the state board of examiners under the 
provisions of this act shall be either amortization bonds, as defined by the 
statutes of the state, or serial bonds. Each issue of refunding bonds or 
debentures shall bear upon their face such statement as may be necessary 
to show that they are refunding bonds or debentures and the bonds or 
debentures which are issued to refund. Each bond and debenture shall 
bear the signature of each member of the state board of examiners and 
shall have affixed thereto the great seal of the state of Montana. Each 
serial bond thereof shall have coupons attached thereto showing the semi- 
annual payments due thereon, which coupons shall bear the signature of 
each member of the state board of examiners. The state board of ex- 
aminers shall prescribe all other details for the form of the bonds or 
debentures, notice and time of sale. They shall be registered in the office 
of the state treasurer in a book to be provided for that purpose. 

History: En. Sec. 2, Ch. 5, L. 1945; 
amd. Sec. 11, Ch. 260, L. 1959. 


Amendment 
The 1959 amendment substituted “bear 


the signature of each member” for “shall 
be signed by the members” and substi- 
tuted “shall bear the signature” for ‘‘may 
be signed with the facsimile signature.” 


CHAPTER 20—BOND VALIDATING ACT 


Section 79-2001. Short title of act. 
79-2002. Definitions. 
- 79-2003. Validation of bonds heretofore issued. 
79-2001. Short title of act. This act may be cited as “The 1959 Bond 


Validating Act.” 
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79-2002 


History: En. Sec. 1, Ch. 16, L. 1959. 


Compiler’s Note 


Chapter 16 of Laws 1959 was substi- 
tuted for Ch. 4, Laws 1957 and given the 
same section numbers as it is almost 
identical therewith. Chapter 4 of Laws 
1957 had in turn been substituted for Ch. 
5 of Laws 1955 which appeared in the 
parent volume. 


STATE FINANCE 


Title of Act 


An act validating, ratifying, approving 
and confirming bonds and other instru- 
ments or obligations, heretofore issued 
by public bodies of this state, and all 
proceedings heretofore taken by such 
public bodies, to authorize and issue such 
bonds, instruments and other obligations, 
however described, and providing that 
this act may be cited as “the 1959 bond 


validating act’; containing a repealing 
clause and providing an effective date. 


79-2002. Definitions. The following terms, wherever used or referred 
to in this act, shall have the following meanings: 

(1) The term “public body” shall include a county, city, town, school 
district, irrigation district, drainage district, special improvement district, 
or any other political or governmental subdivision of the state of Mon- 
‘tana, and shall also include the state board of education, the state board 
of examiners, the state water conservation board, the state highway com- 
mission, or any other governmental agency of this state. 

(2) The term “bonds” shall include bonds, notes, warrants, deben- 
tures, certificates of indebtedness, temporary bonds, temporary notes, 
interim receipts, interim certificates and all instruments or obligations 
evidencing or representing indebtedness, or evidencing or representing 
the borrowing of money, or evidencing or representing a charge, lien or en- 
cumbrance on specific revenues, income or property of a public body, 
including all instruments or obligations payable from a special fund. 

History: En. Sec. 2, Ch. 16, L. 1959, 


79-2003. Validation of bonds heretofore issued. All bonds heretofore 
issued for any of the purposes for which bonds may be issued by any 
public body of this state and all proceedings heretofore taken for the au- 
thorization and issuance of bonds by such public body, and the sale, ex- 
change, execution and delivery thereof, are hereby validated, ratified, 
approved and confirmed, notwithstanding any lack of power (other than 
constitutional) of such public body, or the governing board or commission 
or officers thereof, to authorize and issue such bonds, or to sell, exchange, 
execute or deliver the same, and notwithstanding any defects or irregu- 
larities (other than constitutional) in such proceedings or in such sale, 
exchange, execution or delivery, and bonds of such public bodies, whether 
heretofore issued or hereafter issued under the authority of proceedings 
heretofore taken, are and shall be binding, legal, valid and enforceable ob- 
ligations of such political body. 

History: En. Sec. 3, Ch. 16, L. 1959. Effective Date 


Section 5 of Ch. 16, Laws 1959 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 
ruary 6, 1959, 


Repealing Clause 


Section 4 of Ch. 16, Laws 1959 repealed 
all acts and parts of acts in conflict there- 
with. 


CHAPTER 21—FLOOD CONTROL FUNDS—DISPOSAL 


Section 79-2101. Moneys received from federal government under flood control act— 
distribution to counties. 
79-2102. Expenditure of funds by counties, 


ee 


FLOOD CONTROL FUNDS—DISPOSAL 79-2102 


79-2101. Moneys received from federal government under flood con- 
trol act—distribution to counties. All moneys received or hereafter to be 
received by the state of Montana from the secretary of the treasury of the 
United States, under and by virtue of the Flood Control Act of 1954, under 
title thirty-three (33) United States Code annotated section 701-c-3, or 
which are now held in suspense accounts within the state of Montana, 
shall be distributed by the state to the county treasurers of the counties 
of the state of Montana wherein the flood control land is situated. 


History: En. Sec. 1, Ch. 156, L. 1959. ing such moneys shall expend fifty per 

q cent (50%) thereof for the benefit of the 
Title of Act county common schools in the county 

An act relating to the distribution of wherein such flood control land is situated 
moneys received by the state of Montana and fifty per cent (50%) thereof for the 
under and by virtue of the Flood Control benefit of the general public roads in the 
Act of 1954 under title thirty-three (33) county wherein such flood control land is 
United States Code annotated section 701- situated; providing and designating the 
c-3; providing for the distribution of such funds into which such moneys shall be 
moneys by the state to the counties of distributed by the county concerned; pro- 
Montana wherein such flood control land viding for a repealing clause; and pro- 
is situated; providing the counties receiv- viding for an effective date of this act. 


79-2102. Expenditure of funds by counties. All moneys received or to 
be received by the county treasurers of the counties of the state of Mon- 
tana wherein such flood control land is situated shall be deposited in the 
funds designated as the county common school tax fund and the general 
public road fund, and shall be expended as follows: 

Fifty per cent (50%) of all moneys received or to be received shall be 
expended for the benefit of the county common schools in the county 
concerned, and fifty per cent (50%) of all moneys received or to be re- 
ceived shall be expended for the benefit of the general public roads in the 
county concerned, 

History: En. Sec. 2, Ch. 156, L. 1959. Effective Date 


, Section 4 of Ch. 156, Laws 1959 pro- 
Repealing Clause vided the act should be in effect from and 
Section 3 of Ch. 156, Laws 1959 re- after its passage and approval. Approved 

pealed all acts and parts of acts in con- March 7, 1959. 
flict therewith. 
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TITLE 80—STATE INSTITUTIONS 


Montana state school for the deaf and blind, 80-108. 

Montana state tuberculosis sanitarium, 80-210.1. 

4. Farmers’ institutes, Repealed—Section 1, Chapter 190, Laws of 1959. 
7. The state prison, 80-705 to 80-707.5, 80-720. 


Chapter 1. 
Zs 


CHAPTER 1—MONTANA STATE SCHOOL FOR THE DEAF AND BLIND 


Section 80-108. Admission of nonresident children and advance payment of cost— 
Indian children. 


80-108. Admission of nonresident children and advance payment of 
cost—Indian children. Deaf and blind children, who are not residents of 
the state of Montana, upon application being made therefor, may be 
admitted to the school, subject to all eligibility requirements prescribed 
for children who are residents of the state; provided that for each such 
nonresident child there shall be paid to the school in advance a sum of 
money the amount of which shall be determined by a careful estimate of the 
whole per capita cost of maintaining the school during the year imme- 
diately preceding the date of the application; and provided further that 
no nonresident child shall be admitted to the school except when the full 
capacity thereof is not required for children who are residents of the state. 
Indian children who are wards of the United States and Montana resi- 
dents shall be eligible to, and shall be admitted to such school on the 
same terms as residents. The school for the deaf and blind is hereby au- 
thorized to collect reimbursement from the United States government for 
expenses incurred in providing services for Indian children who are wards 
of the United States government. 


History: En. Sec. 7, Ch. 182, L. 1943; 
amd. Sec. 1, Ch. 194, L. 1953; amd. Sec. 1, 
Ch. 182, L. 1957. 


Amendment 

The 1957 amendment inserted the words 
“and Montana residents” in the second 
sentence and substituted a period and the 
third sentence for a former proviso clause 
of the second sentence which read “pro- 
vided, however, that the school for the 
deaf and blind children shall make claim 


: CHAPTER 2—MONTANA STATE 
Section 80-210.1. 


80-210. 


Repeal 


Mimeseection: (Sec, 10, Ch..125, 1. 1911- 
Seem 20,.1Hx. L 1919; Sec 1. Ch a4; 
jeeloZ7eoec. 1, Ch. 142, L, 1953), relating 


80-210.1. 


(1520) Repealed. 


Admission of patients to 


to and be entitled to receive reimburse- 
ment from the United States government 
for the care of such Indian children who 
are wards on the same basis and at the 
same rate as charges are made to non- 
residents admitted to said school.” 


Repealing Clause 


Section 2 of “Ch: 182, Laws 1957enes 
pealed all acts and parts of acts in conflict 
therewith. 


TUBERCULOSIS SANITARIUM 


sanitarium. 


to the admission of patients to the sani- 
tarium, was repealed by Sec. 2, Ch. 189, 
Laws 1959, effective March 7, 1959. 


Admission of patients to sanitarium. The executive board 


of the sanitarium is hereby given the power and authority to receive any 
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STATE PRISON 80-404 


person as a patient who is suffering from tuberculosis or what is commonly 
called miner’s consumption. An applicant for admission to the sanitarium 
need not be a citizen or resident of the state of Montana for any length of 
time before he can be admitted as a patient. No person shall be admitted 
as a patient without certification by an examining licensed physician and 
surgeon that the applicant is suffering from tuberculosis or miner’s con- 
sumption, such certification being in form and containing such information 
as determined necessary by the superintendent of the sanitarium. Applica- 
tions with their certification shall be submitted to the health officer of the 
county where application is made or directly to the superintendent. Upon 
acceptance of a patient for admission to the sanitarium, the superintendent 
shall notify the referring physician and the state board of health. The 
medical staff of the sanitarium shall be the sole judge of who is afflicted 
with tuberculosis that may benefit by admission to the sanitarium. 

Admission to the sanitarium shall be made in the order in which the 
name of the applicant shall appear upon an application book to be kept 
by the superintendent. An applicant’s name may only be entered if his 
application is accompanied by the certificate of an examining physician. 
Residents of Montana shall be entitled to admission to the sanitarium be- 
fore applicants who are not residents. Provided, however, that where the 
next patient in order is a man and the only accommodations available in 
the sanitarium are for women or children, then women and children shall 
be admitted in their proper order and vice versa. 

History: En. Sec. 1, Ch. 189, L. 1959. Repealing Clause 


: Section 2 of Ch. 189, Laws 1959 read 
Title of Act “That section 80-210, Revised Codes of 
An act providing for the admission of Montana, 1947, as amended by chapter 

patients to the Montana tuberculosis sani- 142, Laws of 1953, and all acts and parts 
tarium by providing that any person may of acts in conflict herewith are hereby 
be admitted who is suffering from tuber- repealed.” 

culosis or miner’s consumption; providing ; 

for applications and order of admission; Effective Date 

repealing section 80-210, Revised Codes of Section 3 of Ch. 189, Laws 1959 pro- 
Montana, 1947, as amended by chapter vided the act should be in effect from and 
142, Laws of 1953 and all acts and parts after its passage and approval. Approved 
of acts in conflict therewith; and providing March 7, 1959. 

an effective date of this act. 


CHAPTER 4—-FARMERS’ INSTITUTES 
(Repealed—Section 1, Chapter 190, Laws of 1959) 


80-401 to 80-404. (1576 to 1579) Repealed. 


Repeal 133, L. 1921), relating to farmers’ insti- 
These sections (Secs. 1, 4, 5, pp. 55, tutes; were repealed by Sec. 1, Ch. 190, 
Ba 9 1901 = Seca 2, 5G 105,°R2 |) Laws?1959, 
1905" Sec. 1, Chi: 81 119092"Seel 1 Ch: 


CHAPTER 7—THE STATE PRISON 


Section 80-705. Warden—appointment, salary and removal. 
80-706. Duties of warden. 
80-707.1. Appointment of custodial officers. 
80-707.2. Qualifications and duties. 
80-707.3. Probationary training. 
80-707.4. Promotions—probationary period. 
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80-701 


STATE INSTITUTIONS 


80-707.5. Suspension, demotion and discharge. 


80-720. 
80-701. 


Compiler’s Note 

Chapter 250 of Laws 1959 authorized a 
referendum on a measure to provide for 
the sale of bonds for the construction of 
buildings at the state prison. Such act is 
to be referred to the people at the general 
election in November, 1960. The act reads 
as follows: 

An act to authorize the state of Mon- 
tana to become indebted for the sum of 
five million dollars ($5,000,000.00) in ex- 
cess of the constitutional limitation of in- 
debtedness and over and above any bond- 
ed indebtedness heretofore incurred or 
created and for which the state of Mon- 
tana is now obligated for the construction 
and equipment of necessary buildings and 
other permanent improvements for the 
Montana state prison at Deer Lodge, 
Montana; providing for the issuance of 
bonds in the name of the state of Mon- 
tana as evidence of such indebtedness and 
for the sale thereof; prescribing the form 
of such bonds and providing for a levy of 
an annual tax in excess of the amount 
prescribed by the constitution for state 
purposes sufficient to pay the principal 
thereof and the interest accruing thereon; 
and providing for a referendum of this act. 

Section 1. That the state board of ex- 
aminers of the state of Montana is hereby 
authorized and empowered to issue bonds 
in the name of the state of Montana, in 
an amount not exceeding five million dol- 
lars ($5,000,000.00) in excess of the con- 
stitutional limitation of indebtedness and 
over and above any bonded indebtedness 
heretofore incurred or created and for 
which the state of Montana is now obli- 
gated, the money derived from the sale of 
said bonds to be used for the purposes of 
constructing and equipping necessary 
buildings and other permanent improve- 
ments for the Montana state prison at 
Deer Lodge, Montana. 


Section 2. Such bonds shall be issued 
from time to time by the state board of 
examiners at such times and in such 
amounts as may appear to said state board 
of examiners of the state of Montana in 
the exercise of its judgment and discre- 
tion to be for the best interests of the 
state and necessary for the construction 
and equipment of necessary buildings and 
other permanent improvements for the 
Montana state prison. 


Section 3. Each series of bonds pro- 
vided for in this act shall be issued in 
such denominations, shall be dated, shall 
mature serially over a period of not to 
exceed twenty (20) years from the date 
thereof, and shall bear interest at a rate 


Employment of convicts. 


(12434) Board of state prison commissioners. 


or rates not exceeding four per cent (4%) 
per annum, payable semiannually, as may 
be determined by the state board of ex- 
aminers; provided, however, that for each 
series of said bonds issued after the issu- 
ance of the first series thereof, the board 
of examiners shall so fix the interest pay- 
ment dates that the interest thereon will 
become due and payable on the same 
dates as the interest on the first bonds 
shall become due and payable, and in 
order so to do the state board of ex- 
aminers may provide that the first interest 
shall be due and payable at a date less 
than six (6) months after the date of the 
issuance of such series. Said bonds may 
be made redeemable before maturity, at 
the option of the state board of ex- 
aminers, at such price or prices and upon 
such terms and conditions as may be fixed 
by the state board of examiners prior to 
the issuance of said bonds. 


The bonds provided for in this act shall 
be payable as to both principal and in- 
terest at the office of the state treasurer 
of the state of Montana at Helena, Mon- 
tana, or at the option of the holders there- 
of at the office of the fiscal agent of the 
state of Montana in the borough of Man- 
hattan, city and state of New York, and 
shall be executed in the name of the 
state of Montana by the members of the 
state board of examiners under the great 
seal of the state of Montana. The cou- 
pons representing interest on said bonds 
shall be executed with the facsimile sig- 
natures of the members of the state board 
of examiners. 


Section 4. The state board of ex- 
aminers shall prescribe the form of said 
bonds, and the bonds of each series shall 
bear upon their face the words: “Mon- 
tana state prison bonds of the state of 
Montana” with a letter or figure to des- 
ignate the series thereof, and shall be reg- 
istered in the office of the state treasurer. 
The state board of examiners of the state 
of Montana is hereby authorized and di- 
rected to issue and sell said bonds as 
provided for in this act in such manner as 
they shall deem for the best interests of 
the state and carrying out of the pro- 
visions of this act at such times within 
a period of five (5) years from and after 
the approval of this act as the said state 
board of examiners shall from time to 
time determine necessary for the purposes 
herein provided. No bond provided for 
herein shall be disposed of for less than 
its par value. 


Section 5. All moneys derived from 
the issuance and sale of bonds authorized 
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STATE PRISON 


by this act shall be paid into the state 
treasury and shall constitute a _ special 
fund for the construction and equipment 
- of necessary buildings and other perma- 
nent improvements for the Montana state 
prison. Such moneys shall be expended 
only for the purposes herein expressly 
provided for and shall be disbursed by 
the state treasurer on warrants properly 
drawn against such fund by the state 
auditor pursuant to the orders of the 
state board of examiners. 

Section 6. There shall be levied an- 
nually upon all property in the state of 
Montana subject to taxation an ad va- 
lorem tax upon each dollar of the taxable 
valuation of such property in excess of 
the amount prescribed by the constitution 
for state purposes sufficient to pay the 
interest accruing on said bonds as such 
interest shall fall due and to pay the prin- 
cipal of said bonds as such principal be- 
comes due, said levy, however, not to 
exceed one (1) mill per annum until the 
indebtedness herein provided for shall 
have been fully paid and discharged. The 
tax when collected by the county treas- 
urers of the several counties of the state 
shall be by them accounted to and paid 
into the state treasury of the state of 
Montana, and by the state treasurer placed 
in the “Montana state prison bond interest 
and redemption fund,” which funds shall 
be used exclusively for the payment of 
principal and interest on said bonds as the 
same become due. 

Section 7. There shall be a referendum 
on this act and the secretary of state is 
hereby required, and it is made his duty, 


80-705 


to submit this measure in accordance with 
the provisions of the constitution and the 
laws of the state of Montana applicable 
thereto to the people of the state for their 
approval or rejection at the general elec- 
tion to be held in November, 1960. The 
official ballot used in said election shall 
have printed thereon the title of this act 
and below the same shall be printed the 
words: 

[L] FOR REFERENDUM NUMBER 
Relating to the bond 

issue for Montana State Prison 

L] AGAINST SAID REFERENDUM 


Each qualified elector shall designate 
his preference by marking an “X” in the 
square opposite the proposition for which 
such elector desires to vote. The votes 
cast for and against the law above pro- 
posed shall be canvassed, determined and 
declared in the manner provided by the 
general election laws of the state. 

Section 8. The cost of the bonds 
issued under this act and all fees, com- 
missions, and the compensation of the 
architect or architects employed in the 
construction and to prepare plans shall 
be paid out of the proceeds of the bonds. 

Section 9. If any parts of this act shall 
be declared by any court of competent 
jurisdiction to be unconstitutional such 
unconstitutionality shall not affect the 
validity of the remaining parts of this act. 

Section 10. All acts and parts of acts 
in conflict herewith are hereby repealed. 

Section 11. This act shall be in full 
force and effect from and after its passage 
and approval. Approved March 13, 1959. 


A ward- 


80-705. (12438) Warden—appointment, salary and removal. 
en of the state prison shall be appointed by the governor subject to ap- 
proval of the board of state prison commissioners, and such appointment 
must be transmitted to and approved by the senate. The warden of the 
state prison shall be a person trained through education and experience in 
a managerial capacity in a penal institution. The salary of the warden 
shall be not less than eight thousand four hundred dollars ($8,400.00) per 
year, payable in monthly installments. 

The warden shall have a place of residence at the prison for himself 
and his family, free of charge, and he shall receive all utilities and other 
necessary items of expense incident to the maintenance thereof. Food and 
other provisions available at the prison commissary shall be furnished 
without cost to the warden for consumption and use at said residence, pro- 
vided that an accounting of such food and provisions so consumed, shall 
be made annually to the state board of prison commissioners. 

The warden shall be subject to removal by the state board of prison 
commissioners at any time for misfeasance, nonfeasance or malfeasance 
in office, but before he is so removed formal charges in writing must be 
preferred and the warden given opportunity to appear and defend himself 
against any such charges. When charges shall have been preferred, ask- 
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80-706 STATE INSTITUTIONS 

ing the removal of the warden, notice of the time and place of hearing of 
said charges shall be served upon him at least ten (10) days prior to the 
day set for the hearing; provided, however, that when such charges have 
been preferred, the state board of prison commissioners shall have the 
power and authority to suspend the warden until after the determination 
of the charges preferred against him. 

The board shall conduct an open hearing to determine whether the 
warden should be removed. They shall have the power to compel the at- 
tendance of witnesses at any such hearing and to examine them under 
oath and to require the production of books, papers and other evidence at 
such hearing, and for that purpose to issue subpoenas and cause the same 
to be served and executed in any part of the state. The warden shall be 
entitled to be confronted with the witnesses against him and he, or his 
counsel, shall have an opportunity to cross-examine the same, and to intro- 
duce testimony in his own behalf. Within fifteen (15) days after such 
hearing the board shall render its decision in writing. If the effect of the 
decision is to exonerate the warden, he shall be entitled to reimbursement 
for any loss in salary caused by the charges against him. 


Compulsory retirement age for the warden shall be sixty-five (65). 
Upon reaching compulsory retirement age, however, the warden in office 
may be retained beyond that age by the state board of prison commis- 
sioners on a year to year basis. 


History: En. Sec. 2954, Pen. C. 1895; 
re-en. Sec. 9720, Rev. C. 1907; amd. Sec. 1, 
Ch. 11, L. 1913; re-en. Sec. 12438, R. C. M. 
1921; amd. Sec. 1, Ch. 61, L. 1957; amd. 
Sec. 1, Ch. 58, L. 1959. : 


Amendments 


The 1957 amendment raised the salary 
of the warden from $4,000 to $7,500 per 
year and the monthly installment payment 
from $333.33 to $625. 


The 1959 amendment, in the first sen- 
tence, inserted the words “subject to 
approval of the board of state prison com- 
missioners’; deleted a former second sen- 
tence which read “The tenure of office of 
the appointee shall be for a period of four 
(4) years from the date of appointment 
and until his successor has been appointed 
and qualified’; added the present second 


80-706. 


(12439) Duties of warden. 


sentence; raised the salary from $7,500 to 
$8,400; added the second paragraph; sub- 
stituted “ten (10) days” for “five (5) 
days” in the third paragraph and added 
the last two paragraphs. 


Repealing Clauses 

Section 2 of Ch. 61, Laws 1957 and 
Sec. 2 of Ch. 58, Laws 1959 repealed all 
acts or parts of acts in conflict therewith. 


Effective Dates 

Section 3 of Ch. 61, Laws 1957 provided 
the act should be in effect from and after 
its passage and approval. Approved 
March 1, 1957. 

Section 3 of Ch. 58, Laws 1959 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
February 26, 1959. 


Except as otherwise provided by 


law, the warden has power to appoint and remove all necessary guards 
and assistants, in and about the prison, subject to the approval of the 


board as to the number appointed. 


History: En. Sec. 2955, Pen. C. 1895; 
_re-en. Sec. 9721, Rev. C. 1907; re-en. Sec. 
12439, R. C. M. 1921; amd. Sec. 1, Ch. 
71, L. 1959. Cal. Pen. C. Sec. 1578. 


Amendment 


The 1959 amendment added the words 
“Except as otherwise provided by law.” 


Repealing Clause 


Section 2 of Ch. 71, Laws 1959 re- 
pealed all acts or parts of acts in conflict 
therewith. 
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STATE PRISON 80-707.5 

80-707.1. Appointment of custodial officers. In the performance of his 
duties of superintending prison discipline and prison labor, the warden 
_ shall be assisted by a staff of custodial officers, to be composed of proba- 
tionary correctional officers, correctional officers, lieutenants and captains. 
They shall be appointed by the warden, in such numbers as he may deem 
necessary, but subject to the approval of the board of state prison com- 


missioners as to the number appointed. 


History: En. Sec. 1, Ch. 242, L. 1959. 


Title of Act 


An act providing for the appointment 
of custodial officers to assist the warden 
in the performance of his duties in super- 
intending prison discipline and prison 
labor; providing for the supervision and 
control over such employees by the ward- 
en; providing for various ranks within 


such class of employees; providing for a 
period of probationary service and train- 
ing in the respective ranks; providing for 
the suspension, demotion and discharge 
of such employees, and for an appeal from 
any such action to the board of state 
prison commissioners; repealing all acts 
or parts of acts in conflict herewith; and 
providing for the effective date of the 
act. 


80-707.2. Qualifications and duties. All custodial officers must be citi- 
zens of the United States and a resident of Montana for one year. ‘Their 
duties, and the respective duties of the various ranks, shall be as outlined 
and defined in writing by the warden. They shall be under the general 
supervision and control of the warden at all times. 

History: En. Sec. 2, Ch. 242, L. 1959. 


80-707.3. Probationary training. Every person appointed to serve as 
a custodial officer, except those employed at the state prison at the time 
this act becomes effective, shall assume the rank of probationary correc- 
tional officer, and shall be placed under probationary training and service 
for a period of six (6) months. At the end of the six (6) months period, 
the warden must either promote such person to the rank of correctional 
officer, or discharge such person from service. 

History: En. Sec. 3, Ch. 242, L. 1959. 


80-707.4. Promotions—probationary period. All promotions and ap- 
pointments to the rank of lieutenant or captain shall be made by the ward- 
en. All such promotions and appointments shall be made from the prison 
staff and on the basis of merit. All lieutenants and captains shall be placed 
under probationary training and service for a period of six (6) months. At 
the end of the six (6) months period, the warden may retain such person 
in such rank or reinstate him in his previous rank without prejudice. 

History: En. Sec. 4, Ch. 242, L. 1959. 


80-707.5. Suspension, demotion and discharge. Every person em- 
ployed or appointed and designated as captain, lieutenant or correctional 
officer under and pursuant’ to the provisions of this act, except as above 
provided, shall continue in service and hold his position without demotion 
until suspended, demoted or discharged in the manner hereinafter provided, 
for one or more of the following causes: 

(a) Conviction of any crime involving moral turpitude in any court 
of competent jurisdiction subsequent to the commencement of such em- 
ployment ; 
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(b) Gross neglect of duty or wilful violation or disobedience of orders 
or regulations ; 

(c) Drinking intoxicating liquor, or being under the influence thereof, 
while on duty; 

(d) Sleeping while on duty; 

(e) Incapacity, or partial incapacity, materially affecting the em- 
ployee’s ability to perform his official duties ; 

({) Gross inefficiency in performing duties ; 

(g) Active participation in any political campaign by supporting or 
opposing, directly or indirectly, any political candidate, or contributing 
financially or otherwise, directly or indirectly, to the success or defeat of 
any political party or candidate; 

(h) Wilful disobedience of rules and regulations governing the con- 
duct and discipline of custodial officers. 


Any charge brought against any such employee must be in writing and 
signed and sworn to by the person making the same. It shall be filed with 
the warden, and a copy of the charges shall be served upon the accused 
employee. The warden shall make an investigation of any charge or 
charges against an accused employee, upon the filing thereof, and if he 
finds that any such charge is true, he may punish the offending party by 
reprimand, suspension without pay, demotion or dismissal, at the same 
time giving his reasons in writing to the board. Suspension shall be with- 
out pay and for a period not to exceed twenty (20) days. If the warden 
finds that such charges are false, he shall so notify the accused employee 
in writing. 

Any employee who is so suspended, demoted or dismissed may appeal 
to the board of state prison commissioners by filing with such board a 
written request therefor within ten (10) days after he is notified of the 
warden’s decision. It shall be the duty of the board, within thirty (30) 
days after the filing of such request, to conduct an open hearing upon said 
appeal. The board shall have the power to compel the attendance of wit- 
nesses at any such hearing and to examine them under oath and to require 
the production of books, papers and other evidence at such hearing, and 
for that purpose to issue subpoenas and cause the same to be served and 
executed in any part of the state. The accused employee shall be entitled 
to be confronted with the witnesses against him, and he, or his counsel, 
shall have an opportunity to cross-examine the same, and to introduce 
testimony and summon witnesses in his own behalf. 


Within fifteen (15) days after such hearing the board shall render its 
decision in writing. It shall file the same in its office and with the ward- 
en, and shall serve a copy thereof upon the accused employee. If the 
effect of the decision is to exonerate the accused employee, he shall be 
entitled to reinstatement and to reimbursement for any loss in salary caused 
by the charges against him. 

History: En. Sec. 5, Ch. 242, L. 1959. Effective Date 


s Section 7 of Ch. 242, Laws 1959 read 
Repealing Clause “This act shall be in full force and effect 
Section 6 of Ch. 242, Laws 1959 re- from and after July 1, 1960.” 

pealed all acts or parts of acts in conflict 

therewith. 
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80-720. (12447) Employment of convicts. If, at any time, the board 
is of the opinion that it would be to the interest ofthe state to employ any 
_ portion of the prisoners, either within or without the walls or enclosures 
of the state prison, either in improvement of the public grounds or build- 
ings or otherwise where they may be profitably employed, it has power 
to so employ such labor; it must, in such case, direct the warden ac- 
cordingly in writing, and cause a record of such order to be entered 
at length on the records of the board. The board may, upon 
recommendation of the warden of the Montana state prison, make pay- 
ments of money to any inmate of the state prison as an incentive to sat- 
isfactorily perform his or her work in the various prison industries. It 
shall be the duty of the board to authorize the payment of wages rang- 
ing from two cents (2¢) to fifty cents (50¢) per day depending on job 
grades. All jobs shall be graded according to the following criteria: 

(a) Knowledge 

(b) Skill 

(c) Physical effort 

(d) Responsibility for equipment and materials 

(e) Regard for safety of others 

({) Working conditions. 


All wages paid hereunder shall be paid from the “industrial revolving 
fund” as established by section 94-35-152.13, Revised Codes of Montana, 
1947, 


History: En. Sec. 2961, Pen. C. 1895; Repealing Clause 
re-en, Sec. 9729, Rev. C. 1907; re-en. Sec. Section 2 of Ch. 14, Laws 1959 repealed 
12447, R. C. M. 1921; amd. Sec. 1, Ch. 14, a1 acts or parts of acts in conflict there- 
L. 1959. with. 

Amendment 


The 1959 amendment added everything 
following the first sentence of this section. 


80-721 to 80-724. (12447.1 to 12447.4) Repealed. 
Repeal tory for wearing apparel, were repealed 


These sections (Secs. 1 to 4, Ch. 152, L. by Sec. 1, Ch. 15, Laws 1959. 
1927), relating to the operation of a fac- 


80-725 to 80-729. (12447.5 to 12447.9) Repealed. 
Repeal nery at the state prison, were repealed by 


These sections (Secs. 1 to 5, Ch. 173, L. 5€¢- IP Chi V5) Laws? 1959) 
1929), relating to the operation of a tan- 


80-730. (12447.10) Repealed. 


Repeal the manufacture of brick at the state 
This section (Sec. 1, Ch. 196, L. 1931; prison, was repealed by Sec. 1, Ch. 15, 
amd. Sec. 1, Ch. 94, L. 1935), relating to Laws 1959. 


80-734. (12450) Repealed. 


Repeal bor, was repealed by Sec. 1, Ch. 15, Laws 
This section (Sec. 2964, Pen. C. 1895), 1959. 
relating to money received for prison la- 
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TITLE 81—STATE LANDS 


Chapter 4. Leasing of agricultural lands—grazing lands and city and town lots, 
81-433, 81-433.1. 
9. Sale of state lands, 81-908. 
14. State forests—forester—timber sales—fire wardens, 81-1403. 
17. Oil and gas on state lands—disposal of, 81-1709. 


CHAPTER 4—LEASING OF AGRICULTURAL LANDS—GRAZING 
LANDS.AND CITY AND TOWN LOTS 


Section 81-433. Formula for fixing annual rental. 
81-433.1. Additional computation for specified period. 
81-401. Policy of state as to appraisal and leasing state land. 


References 


Cited and applied in Ivins v. Hardy, — 
M —, 333 P 2d 471, 476. 


81-433. Formula for fixing annual rental. The state board of land 
commissioners shall establish the per annum rental rate per section of 
all grazing lands which are the property of the state of Montana upon 
the animal-unit-month basis as hereinafter provided. . 

In fixing the minimum annual rental per section, the following formula 
shall be used: 

The proportional relationship between the average price per pound 
of beef cattle on the farm in Montana during the period between the 
year 1938 and the year 1947, inclusive of both said years, and the average 
grazing fee per animal-unit-per-month for said period shall be applied to 
the average price per pound of beef cattle on the farm in Montana for 
three years next preceding the fixing of the rental. 

The resulting figure shall be multiplied by, first, the carrying capacity 
of the land, and second, by twelve (12) so as to bring the rental from 
a monthly to an annual figure. 

The average price per pound of beef cattle on the farm in Montana 
during the said period between 1938 and 1947, inclusive, to be used in 
the above formula, is hereby declared to be ten and one-half cents ($.105). 

The average grazing fee per animal-unit-per-month (herein abbreviated 
to A. U. M.) for the said period between 1938 to 1947, inclusive, to be 
used in the above formula, is hereby declared to be twenty-four cents (24¢). 

The carrying capacity of the land, to be used in the above formula, 
shall be in accordance with the determinations of the commissioner of 
state lands and investments made pursuant to section 81-404, Revised 
Codes of Montana, 1947, originally enacted as section 4 of chapter 207 
of the Laws of 1945. 

The average price per pound of beef cattle on the farm in Montana for 
the three years next preceding the fixing of the rental, to be used in the 
above formula, shall be taken from statistics published by the bureau of 
agricultural economics of the United States department of agriculture 
current at the time of computation of the rental, or from other reliable 
sources current at such time. 
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By way of an example of the computation of minimum rental on 
grazing land by use of the factors prescribed herein, and taking, 

(a) a section of land, with 

(b) a carrying capacity of sixteen (16) animal-units, and 

(c) taking the average price per pound of beef cattle on the farm in 
Montana as seventeen and thirty hundredths cents ($.1730) for the three 
years next preceding the fixing of the rental, in compliance with the formula 
prescribed herein, such factors shall be used and applied as follows: 


Price per pound Average price per Rental 
for cattle from pound for cattle pers A..U, 
1938 to 1947, A. U. M. for 1956-1957- for one 

inclusive Rental 1958 month 


105 cents is to .240 cents as .1730 cents is to X or .3954 cents 


The resulting factor of .3954 cents (rental per animal-unit for one month) 
in the foregoing example is hereby rounded to forty cents (40¢) per 
animal-unit for one month to facilitate performance of the computation 
executed as follows: 

40 cents for one animal-unit-for-one-month 


times 
12 months 
80 
40 
$4.80 rental for one animal-unit for one year 
times 16 animal-unit carrying capacity for the 


section of land 


ee 


$28.80 
4.80 


results in $76.80 as the minimum rental for the next 
following year for the section of grazing land. 

History: En. Sec. 2, Ch. 190, L. 1949; Amendment 
amd. Sec. 1, Ch. 229, L. 1951; amd. Sec. The 1959 amendment made numerous 
1, Ch. 284, L. 1959. changes in this section. For section prior 

to amendment see parent volume. 
81-433.1. Additional computation for specified period. For the period 

beginning after February 28, 1960 and ending February 28, 1961, 10 cents 
per animal unit shall be added to the animal unit figure resulting from the 
formula as described in this act to determine the rental fee for state 
lands during this period. From and after February 28, 1961 the formula 
contained in section 1 [81-433] shall apply. 

History: En. Sec. 2, Ch. 284, L. 1959. Effective Date 

Repealing Clause Section 4 of Ch. 284, Laws 1959 read 

Section 3 of Ch. 284, Laws 1959 re- “This act shall be in full force and effect 


pealed all acts and parts of acts in con- from and after the twenty-eighth day of 
flict therewith. February, 1960.” 
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CHAPTER 9—SALE OF STATE LANDS 
Section 81-908. Who may purchase and how much. 


81-908. (1805.71) Who may purchase and how much. State lands 
shall be sold only to citizens of the United States or to persons who have 
declared their intentions to become citizens, or to corporations organized 
under the laws of this state. No person shall be qualified to purchase 
state land who has not reached the age of twenty-one (21) years. As 
far as possible to determine the lands shall be sold only to actual settlers 
or to persons who will improve the same, and not to persons who are 
likely to hold such lands for speculative purposes intending to resell the 
same at a higher price without having added anything to their value. 
No person or corporation shall be entitled to purchase more than one 
section of state land, and this area shall not include more than one 
hundred and sixty (160) acres of land susceptible of irrigation. These 
limitations as to area and irrigableness shall not apply to lands acquired 
by the state in connection with the foreclosure of its mortgages, or to 
lands within a federal irrigation project wherein the Congress of the 
United States of America now or hereafter authorizes water to be furnished 
to an area exceeding one hundred and sixty (160) irrigable acres. 

State lands may be sold to any sovereign state of the United States 
or to any board of trustees or public corporation or agency of such state 
created by such state as an agency or political subdivision thereof. Said 
lands may be purchased in the quantities set forth in this section for use 
by such state, board of trustees, public corporation, agency, or political 
subdivision for educational or scientific purposes. 


The title to any state lands which have been heretofore purchased by 
a sovereign state or a board of trustees or public corporation, agency 
or political subdivision thereof qualified under the provisions of this act 
is hereby ratified and confirmed. 


aad pa Sec. 71, Ch. 60, L. 1927; Effective Date 
amd. Sec. 1, Ch. 95, L. 1949; amd. Sec. 1, Section 2 of Ch. 10. Laws 1959 
| ! : » EO, pro- 
Ch. 10, L. 1959. ee the act should be in effect on and 
after its passage and approval. Approved 
Amendment February 4, 1959. A 


The 1959 amendment added all that part 
of the first paragraph beginning with the 
words “or to lands within a federal.” 


CHAPTER 14—STATE FORESTS—FORESTER—TIMBER SALES 
—FIRE WARDENS 


Section 81-1403. State forester—appointment—compensation—term—assistants—bond. 


81-1403. (1830.3) State forester — appointment —compensation—term 
—assistants—bond. The governor, by and with the advice and consent 
of the senate, shall appoint a state forester to have general charge of all 
the state’s forests. He shall be technically trained and experienced in 
forestry and a graduate of an accredited forestry school, and his salary 
shall not exceed seven thousand dollars ($7,000.00) per annum, at the 
discretion of the state land board, together with the actual, necessary ex- 
penses while engaged in outside work in connection with his office and its 
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duties as defined by law and the regulations of the state board of land 
commissioners and the state board of forestry. Such expenses shall be 
payable monthly from the state’s general fund and/or the appropriations 
made to those other boards to which he, by law, has been designated sec- 
retary or executive officer. His term of office shall be for four (4) years. 
With the consent and approval of the state board of land commissioners 
the state forester shall appoint and fix the salaries and expenses of such 
office help, district foresters, fire wardens, cruisers, scalers, slash dis- 
posal men, and such other trained and qualified assistants as may be 
necessary in the administration of the state forests and the forested lands 
within the state. Provided, however, that consent and approval of such 
appointments by any board shall be restricted to those appointments 
made for the purposes of that board as defined by law. He shall give a 
satisfactory bond to the state of Montana in the sum of ten thousand 
dollars ($10,000.00) as a guarantee for the faithful performance of his 


duties. 


History: En. Sec. 3, Ch. 179, L. 1925; 
amd. Sec. 1, Ch. 161, L. 1949; amd. Sec. 1, 
Ch. 192, L. 1953; amd. Sec. 1, Ch. 28, L. 
1955; amd. Sec. 1, Ch. 94, L. 1957. 


Amendment 
The 1957 amendment raised the salary 


of the state forester from $6,000 to $7,000 


per annum, 


Repealing Clause 


Section 2 of Ch. 94, Laws 1957 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


CHAPTER 17—OIL AND GAS ON STATE LANDS—DISPOSAL OF 


Section 81-1709. Bond of lessees. 
81-1702. 


References 


Cited or applied in State ex rel. Strand- 
' berg v. State Board of Land Comnrrs., 
131-M.65,-307 P 2d 234, 235. 


81-1704. 


Constitutionality 


This section is not unconstitutional on 
the grounds that it does not obtain the 
full market value of the estate or interest 
disposed of as required by the constitu- 
tion. State ex rel. Strandberg v. State 
Board of Land Commrs., 131 M 65, 307 
P 2d 234. (Dissenting opinion, 131 M 
65,7307 PF 2d 234,238.) 


Royalty Rate 


When oil lands are leased on a royalty 
basis and a cash bonus, the bonus consti- 
tutes rental for an estate or interest in the 
land and the legislature in leasing oil 
lands is under obligation to obtain the full 
market value of the estate or interest dis- 
posed of on a rental basis, as well as for 
the sale of the land itself. State ex rel. 
Strandberg v. State Board of Land 
Commrs., 131 M 65, 307 P 2d 234, 237. 
(Dissenting opinion, 131 M 65, 307 P 2d 
234, 238.) 

Where in the leasing of lands for oil 
and gas, there was a bid carrying a royal- 


(1882.2) Area to be leased—limitations—term of leases, etc. 


(1882.4) Royalty—time for payment—computation. 


ty of 1624% with a bonus of $39,040 and 
another bid carrying a royalty of 124% 
with a bonus of $68,000, the board of land 
commissioners was not authorized to ac- 
cept the bid carrying the royalty of 1634% 
since the legislature has the responsibility 
of determining the method of arriving at 
the market value of leases, and by this 
section the .legislature has determined 
that the royalty basis shall be 12%%. In 
the instant case it is impossible to de- 
termine whether the bid carrying the 
higher royalty but lesser bonus to be 
better than the bid carrying the 12%% 
royalty but a higher bonus, in advance of 
drilling. State ex rel. Strandberg v. State 
Board of Land Commrs., 131 M 65, 307 
P 2d 234, 236. (Dissenting opinion, 131 
M 65, 307 P 2d 234, 238.) 

Under the constitution it is the legis- 
lature and not the land board that must 
fix the rules governing the sale and leas- 
ing of state land, and the method of ar- 
riving at the market value thereof. State 


81-1709 STATE LANDS 


ex rel. Strandberg v. State Board of Land (Dissenting opinion, 131 M 65, 307 P 2d 
Commirs., 131 .M 65,.307 P°2d 234, 236.. "234, 238.) 


81-1709. (1882.9) Bond of lessees. The state board of land commis- 
sioners shall require lessees of oil and gas leases and assigns thereof to 
furnish bonds to the state in form and substance prescribed by law or by 
regulations of the board and in amount, or amounts, adequate to indem- 
nify the state against loss, damage or detriment by reason of failure of 
the lessee to fully discharge the obligations contained in any lease or as- 
signment thereof, including the payment of any money penalties fixed by 
the board; provided, that no bond in excess of twenty thousand dollars 
($20,000.00) shall be required under any one lease for any one year; and 
provided further that any lessee of oil and gas leases or any assignee of 
such leases, may, at his discretion, furnish one bond in a sum to be fixed 
by the board not to exceed fifty thousand dollars ($50,000.00) covering 
all leases in which any interest is acquired, in which event separate bonds 
relating to individual leases or interests therein shall not be required. 

History: En. Sec. 9, Ch. 108, L. 1927; all acts and parts of acts in conflict there- 


amd. Sec. 1, Ch. 186, L. 1957. with. 
Amendment Effective Date 
The 1957 amendment added the “and Section 3 of Ch. J86, Laws 195/epro- 
provided further clause.” vided the act should be in effect from 
f and after its passage and approval. Ap- 
Repealing Clause proved March 8, 1957. 


Section 2 of Ch. 186, Laws 1957 repealed 


81-1715. (1882.15) Advertising for bids on re-lease of producing oil, etc. 


References 


Cited or applied in State ex rel. Strand- 
berg v. State Board of Land Commrs., 131 
M+65,°307)Pi2d 234, 235. 
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TITLE 82—STATE OFFICERS, BOARDS AND DEPARTMENTS 


Chapter 1. State controller, 82-109, 82-110, 82-112. 
10. Examiner, state, 82-1008, 82-1014 to 82-1016. 
11. Examiners, state board of—state printing contract and supplies, 82-1109. 
12. Fire marshal, state, 82-1231. 
13. Governor—powers—records—secretary, 82-1309, 82-1310. 
15. Hail insurance, state board of, 82-1507. 
21. Intergovernmental cooperation, 82-2112, 82-2113. 
31. State agency for surplus property, 82-3102, 82-3105, 82-3106. 


CHAPTER 1—STATE CONTROLLER 


Section 82-109. Duties of controller—expenditure control. 

82-110. Duties of controller—to act with state auditor and state examiner— 
uniform accounting system—examinations. 

82-112. When a budget of contemplated expenditures required by federal 
agency as a condition of federal aid—director of budget to first 
submit budget to governor. 

82-109. Duties of controller—expenditure control. (a) The control- 
ler shall establish a system of financial control to the end that the 
functioning of the various departments of the state may be improved, 
that duplications of work done by different state departments and em- 
ployees may be eliminated, the public service improved, and the cost of 
government reduced. 

(b) It shall be the duty of the controller to apply expenditures against 
cash funds wherever possible before using the general fund appropriations. 

(c) The controller may, when authorized by the governor, require 
a quarterly allotment system of expenditure for any office, department, 
bureau, commission, institution or agency. The amount of the respective 
appropriation made by the legislative assembly shall then, except with 
respect to items of capital outlay and repairs and replacement, be made 
available to such office, department, bureau, commission, institution or 
agency in quarterly allotments, provided, however, that the quarterly 
allotment shall be based on the requirements of that office, department, 
bureau, commission, institution or agency during that quarter based on 
previous experience of that office, department, bureau, commission, insti- 
tution and agency and not on a pro rata quarterly basis. 


History: En. Sec. 4, Ch. 194, L. 1951; Amendment 
amd. Sec. 1, Ch. 101, L. 1953; amd. Sec. The 1959 amendment deleted most of 
8, Ch. 158, L. 1959. former subd. (a). For previous text see 


parent volume. 


82-110. Duties of controller—to act with state auditor and state ex- 
aminer—uniform accounting system—examinations. (a) The controller, 
acting with the state examiner, shall prescribe and install uniform account- 
ing and reporting for the several state boards, bureaus, departments, 
commissions and institutions in addition to those enumerated in section 
82-102 hereof, showing the receipt, use and disposition of all public 
money and property, and shall develop plans for improvements and 
economies in the organization and operation thereof which shall be sub- 
mitted to the respective heads of such boards, bureaus, departments, com- 
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missions and institutions. Copies of all such plans shall be delivered to 
the governor and additional copies shall be retained in the office of the 
controller for inspection by the members of the legislative assembly. 


(b) The controller shall receive copies of all audits and reports of 
the state examiner relating to all state departments, boards, bureaus, 
institutions and agencies and, without duplicating work done in preparing 
such audits and reports, he shall have the power and it shall be his duty 
to examine into all financial affairs of every state board, commission, 
bureau, department and institution for the purpose of developing plans 
for improvements and economies in the organization and operation thereof, 
and for the purpose of enabling him to properly perform any of the duties 
imposed upon him by this act. 


(eee Sloane. de. parent volume. 


(d). * * * [Same as parent volume. | 


History: En. Sec. 6, Ch. 194. L. 1951; “state auditor and” where they appeared 
amd. Sec. 9, Ch. 158, L. 1959. before “state examiner” near the begin- 


emendment ning of each of subds. (a) and (b). 


The 1959 amendment deleted the words 


82-112. When a budget of contemplated expenditures required by 
federal agency as a condition of federal aid—director of budget to first 
submit budget to governor. Whenever any agency of the federal govern- 
ment shall require as a condition to obtaining federal aid that the state 
agency intrusted with the administration of such aid shall submit a budget 
of the contemplated expenditures for administrative purposes, the proposed 
budget for such expenditures shall, before it is submitted to the federal 
-authorities for approval, first be submitted by such state agency to the 
director of the budget. The director of the budget shall then transmit 
said budget to the governor who shall approve the same or shall modify 
or alter it so as to meet his approval and shall submit the budget as ap- 
proved by him to the legislative assembly; when the legislative assembly 
is not in session and additional and unanticipated federal aid becomes 
available, requiring an amended and/or supplemental appropriation re- 
quest, then any agency, department or institution receiving such federal 
aid shall submit said amended and/or supplemental administrative appro- 
priation request through the director of the budget to the governor for 
his approval before submission to the appropriate federal agency. 


History: En. Sec. 1, Ch. 210, L. 1953; to the legislative assembly for approval” 


amd. Sec. 10, Ch. 158, L. 1959. and substituted “director of the budget” 
near the end of the section for “state con- 
Amendment troller.” 
The 1959 amendment, at the end of the : 
first sentence, substituted “by such state Repealing Clause 


agency to the director of the budget’ for Section 11 of Ch. 158, Laws 1959 read 
“to the state controller in conformity with ‘That sections 79-1002, 79-1003, 79-1004, 
section 82-109(a)”; substituted the portion 79-1004.1, 79-1005, and 79-1010, Revised 
of the second sentence preceding the Codes of Montana, 1947, and all acts and 
semicolon therein for ‘‘The state con- parts of acts in conflict herewith are here- 
troller shall then transmit said budget by repealed.” ? 
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EXAMINER, STATE 82-1008 


CHAPTER 4—ATTORNEY GENERAL 
82-401. (199) General duties. 


Effect of Opinion terpretation is persuasive and will be up- 
While executive construction of the law, held if not erroneous. State ex rel. Ebel v. 
acquiesced in by the legislative assembly, Schye, 130 M 537, 305 P 2d 350, 353. 
is not binding on the court, yet such in- 


CHAPTER 10—EXAMINER, STATE 


Section 82-1008. Examination of accounts of cities, towns and certain school districts. 
82-1014. Examination of accounts and books of units of university of Mon- 
tana. 
82-1015. Duty of fiscal officers and other employees to aid in examination. 
82-1016. Report of examination and audit. 


82-1008. (215) Examination of accounts of cities, towns and certain 
school districts. The state examiner in addition to the duties now im- 
posed upon his office, shall have the power and authority and it shall be 
his duty, to make at least one (1) examination each year of the books 
and accounts of all incorporated cities and towns. 


The state examiner shall have the power and authority, and it shall 
be his duty, to make at least one (1) examination during each fiscal 
year of the books and accounts of all school districts of the first and 
second class and of third class districts maintaining a high school, in 
like manner as is now required by law for the examination of the books 
and accounts of state and county officers, provided, however, that the 
trustees of any school district must, during the month of June of each 
calendar year, notify the state examiner if such examination will be re- 
quired, in which event it shall be the duty of the state examiner to make 
an examination of such school district during the fiscal year following 
receipt of said notice. 

For such examination a fee of sixty dollars ($60) per day per man 
shall be charged and said fee must be paid by such district into the 
state treasury and the state treasurer shall accredit such payment to the 
special examiners’ fund. 

In lieu of the examination by the state examiner as above provided, 
said school districts may provide for the examination of the books and 
accounts thereof by a qualified public accountant of the state of Montana. 


A copy of the examiner’s or accountant’s report shall be filed with the 
county superintendent of schools, the state superintendent of public in- 
struction, and the clerk of the school district, and any citizen of the state 
of Montana shall have the right to inspect, copy out and publish any of 
the facts therein contained. 


History: En. Sec. 1, Ch. 84, L. 1913; pense” which followed “per day per man” 
re-en. Sec. 215, R. C. M. 1921; amd. Sec. in the third paragraph, and inserted in the 
1, Ch. 164, L. 1937; amd. Sec. 1, Ch. 169, third paragraph the words “shall be 
L. 1955; amd. Sec. 1, Ch. 137, L. 1959. charged and the said fee.” 


Amendment Repealing Clause 

The 1959 amendment increased the fee Section 2 of Ch. 137, Laws 1959 re- 
set out in the third paragraph from $30  pealed all acts and parts of acts in con- 
to $60 per day per man, deleted the words flict therewith. 
“together with actual transportation ex- 
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82-1014. Examination of accounts and books of units of university of 
Montana. The state examiner is hereby directed to examine and audit 
the accounts and books of the various units of the university of Montana 
system for the biennium ending June 30, 1959, and each biennium there- 
after, and has authority to employ such clerical, accounting and other 
personnel as may be deemed necessary by him to carry out the provisions 
of this act. Such examination shall include, within reason, but not limited 
to, the verification of all fees collected and their disposition, the tabula- 
tion of expenditures made from each of the appropriations granted by the 
legislative assembly, the consideration of all claims and expenditures as 
to their fund allocation and validity, the analysis of the sources of funds’ 
applied to the redemption of revenue bonds outstanding, the segregation 
of expenses allocated to buildings and activities designated as self liqui- 
dating, and any investigation as may be requested by the Montana state 
board of education. 


History: En. Sec. 1, Ch. 279, L. 1959. university system for the biennium end- 

ing June 30, 1959 and each’ biennium 

Title of Act thereafter; repealing all acts and parts of 

An act directing the state examiner to acts in conflict therewith; and providing 
examine the accounts and books of the for an effective date. 


82-1015. Duty of fiscal officers and other employees to aid in ex- 
amination. It shall be the duty of the fiscal officer and other employees 
of each educational unit to furnish to the state examiner or his repre- 
sentative, when requested by him, all information, records, and books of 
account required in the course of the examination, and to render such 
assistance as may be required. 

History: En. Sec. 2, Ch. 279, L. 1959. 


82-1016. Report of examination and audit. The state examiner shall 
report to the governor and the state board of education of the state of 
Montana, the results of such examination and audit, which report shall 
be available to the legislative council and legislative assembly. 

History: En. Sec. 3, Ch. 279, L. 1959. Effective Date 


¥ Section. 5 of Ch. 279;:aws. 19590 Rpro= 
Repealing Clause vided the act should be in effect from and 
Section 4 of Ch. 279, Laws 1959 re- after its passage and approval. Approved 
pealed all acts and parts of acts in con- March 17, 1959. 
flict therewith. 


CHAPTER 11—EXAMINERS, STATE BOARD OF—STATE PRINTING 
CONTRACT AND SUPPLIES 


Section 82-1109. Claims for which appropriations have been made. 


82-1109. (238) Claims for which appropriations have been made. Any 
person having a claim against the state, for which an appropriation has 
been made, may present the same to the state board of examiners in the 
form of an account or petition, and the secretary of the board must date, 
number, and file such claim, provided, however, that all claims for which 
appropriations have been made must be transmitted to the said board not 
later than twenty (20) days after the close of each fiscal year, and claims 
submitted more than twenty (20) days after the close of each fiscal year 
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and not paid as provided by subsection 3 of section 59-701, Revised Codes 
of Montana, 1947, by reason of exhausted appropriation shall be trans- 
mitted to the next succeeding legislative assembly in the same manner as 
provided in section 82-1119, Revised Codes of Montana, 1947. The said 
board must allow or reject claims submitted not later than twenty (20) 
days after the close of each fiscal year in the order of their presentation. 

All claims against the state shall contain the following statement: “I 
certify that this claim is correct and just in all respects, and that payment 
or credit has not been received.” Claims need not be verified by affidavit. 


History: Sec. 232, Rev. C. 1907; re-en. Amendment 
Sec. 238, R. C. M. 1921; amd. Sec. 1, Ch. THe 1057; d edden th d 
138, L. 1953; amd. Sec. 1, Ch. 110, L. 1955; ee amendment adde e secon 


amd. Sec. 1, Ch. 21, L. 1957. See also his- 
tory of Sec. 82-1101. 


CHAPTER 12—FIRE MARSHAL, STATE 


Tax on fire insurance premiums for maintenance of state fire mar- 
shal’s office. 


Section 82-1231. 


82-1231. (2761) Tax on fire insurance premiums for maintenance of 
state fire marshal’s office. Each insurer authorized to effect insurance 
on risks enumerated in subsection two of section 11-1919, doing business 
in this state shall pay to the state auditor and commissioner of insurance 
ex-officio, during the month of February or March in each year, in addi- 
tion to the taxes on premiums required by law to be paid by it, a tax 
of one-fourth of one per cent (%4 of 1%) on the fire portion of the direct 
premiums on such risks received during the calendar year next preced- 
ing, after deducting cancellations and return premiums. 


History: En. Sec. 24, Ch. 148, L. 1911; 40-1302’ where they followed “required 
re-en. Sec. 2761, R. C. M. 1921; amd. Sec. by law to be paid by it.” 
1, Ch. 83, L. 1941; amd. Sec. 1, Ch. 162, a 
L. 1947; amd. Sec. 1, Ch. 182, L. 1959. Repealing Clause 


Amendment 


The 1959 amendment substituted “in- 
surer” for “insurance company” at the 
beginning of the section; substituted “sub- 
section two of section 11-1919” for “para- 
graph one of section 40-1409”; substituted 
“taxes on premiums” for “license fees” 


Section 2 of Ch. 182, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 


Section 3 of Ch. 182, Laws 1959 read 
“This act shall be in full force and effect 
from and after January 1, 1960.” 


and deleted the words ‘“‘provided in section ; 


CHAPTER 13—GOVERNOR—POWERS—RECORDS—SECRETARY 


Section 82-1309. Enemy attack upon United States and governor and those in line 
for succession unable to act—calling of emergency session of state 
senate—election of president pro tempore to assume governorship 

82-1310. Emergency temporary seat of government—designation. 


82-1309. Enemy attack upon United States and governor and those 
in line for succession unable to act—calling of emergency session of state 
senate—election of president pro tempore to assume governorship. If, be- 
cause of an enemy attack upon the United States, the governor, lieutenant 
governor, president pro tempore of the senate and speaker of the house 
are killed or rendered unable to serve as governor. the chairman of the 
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board of county commissioners of the state’s most populous county, as 
determined by the last preceding official United States census shall 
have the power and it shall be his duty forthwith to call an emergency 
session of the state senate at any safe location within the state for the 
purpose of electing a president pro tempore who shall then assume the 
office of governor. Should such chairman of the board of county com- 
missioners of the most populous county be dead or unable to act, the 
chairman of the board of the next most populous county shall exercise 
the power granted by this section. 


History: En. Sec. 1, Ch. 148, L. 1959. event of enemy attack upon the United 
, States and to provide for selection of an 
Title of Act emergency seat of government in case of 


An act to provide for emergency suc- such attack; providing for a repealing 
cession to the office of governor in the clause and an effective date. 

82-1310. Emergency temporary seat of government—designation. If, 
because of an enemy attack upon the United States, the city of Helena 
should be rendered unsafe, the governor may designate any safe loca- 
tion within the state as an emergency temporary seat of government 
until such time as the city of Helena is again safe for occupancy. 


History: En. Sec. 2, Ch. 148, L. 1959. Effective Date 


R ling Cla Section 4 of Ch. 148, Laws 1959 pro- 

enka rns, use vided the act should be in effect imme- 
Section 3 of Ch. 148, Laws 1959 re- diately after its passage and approval. 

pealed all acts and parts of acts in con- Approved March 7, 1959. 

flict therewith. 


CHAPTER 15—HAIL INSURANCE, STATE BOARD OF 
Section 82-1507. Scope and object of levy—reserve fund. 


82-1507. (352) Scope and object of levy—reserve fund. (1) In mak- 
ing the levy provided in the preceding section the state board of hail in- 
surance shall provide for: 


1. The payment of all expenses of administration, together with all 
interest owed or to be owing on registered warrants. 

2. For that portion of the losses incurred during the current year 
-which are not paid from funds drawn from the reserve fund. 

.3. For the maintenance of the reserve fund, a part or all of which 
may be used in any one year for the purpose of paying the costs of ad- 
ministration, interest on the warrants and losses as the same shall be 
settled and adjusted by the said board including the losses sustained in 
any prior year or years under the state hail insurance law during or sub- 
sequent to the year 1919 that have not been paid. 

4. Jf at the end of any hail insurance season the state board of hail 
insurance determines and finds that more funds are accumulating from 
the current year’s levies than were estimated when the levy was made, 
and which funds are in excess of the need for the payment of losses and ex- 
penses and maintenance of the reserve fund, the state board of hail insur- 
ance may, at its discretion, refund to the farmers insured for the said 
year, on a pro rata or percentage basis the excess of the said fund. A list 
containing the names, addresses, and other information that the said 
board determines necessary shall be presented for the approval of the 
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state board of examiners of the state of Montana. The state auditor of 
the state of Montana is hereby caer U to draw and issue warrants for 
the payment of the same. 


(2) Each year when the hail board makes its annual levy for the pay- 
‘ment of current losses, expenses of administration, and for an addition to 
the reserve fund if conditions permit, it shall not increase the levy enough 
in any year so that such addition to the reserve fund will exceed five 
per cent (5%) of the maximum risk written for that year and provided 
further, that the reserve fund shall not exceed the amount of one million 
two hundred thousand dollars ($1,200,000.00). 


(3) The reserve fund hereby created shall be a continuous fund and 
the state board of hail insurance is hereby granted the power to draw 
from said fund such amounts as it may deem necessary for the purpose of 
paying costs of administration, interest and losses, and provided further, 
that whenever there are no unpaid losses for prior years and whenever in 
any one (1) year the cost of administration, interest and losses for the 
current year shall be less than the sum of sixty cents (60¢) per acre on 
nonirrigated grains and a proportionate amount on irrigated grains and 
other crops, the state board of hail insurance shall not draw on the re- 
serve fund for any purpose unless the amount required for the payment 
of losses for the current year, including interest on warrants and costs of 
administration shall exceed the amount of the estimate made by the state 
board of hail insurance. 

History: En. Sec. 2, Ch. 34, L. 1919; Repealing Cates 


re-en. Sec. 352, R. C. M. 1921; amd. Sec. Section 2 of Ch. 20, Laws 1957 repealed 
5, Ch. 40, L. 1923; amd. Sec. 1, Ch. 8, L. all acts and parts of acts in conflict there- 
1929; amd. Sec. 3, Ch. 200, L. 1953; amd. = with. 

Sec. 1, Ch. 20, L. 1957. 


Amendment 


The 1957 amendment added subsec. 4 to 
subd. (1). 


CHAPTER 21—INTERGOVERNMENTAL COOPERATION 


Section 82-2112. Legislative council—function—commission on interstate cooperation 
—delegations and committees. 
82-2113. Council of state governments declared joint governmental agency. 


82-2101 to 82-2111. Repealed. 


Repeal governmental cooperation, were repealed 
These sections (Secs. 1 to 11, Ch. 86, by Sec. 1, Ch. 72, Laws 1959. 
L. 1937), relating to committees on inter- 


82-2112. Legislative council—function—commission on interstate co- 
operation—delegations and committees. It shall be a function of the leg- 
islative council to: 

(1) Carry forward the participation of the state of Montana as a 
member of the council of state governments, and the legislative council 
is hereby designated as the Montana commission on interstate cooperation ; 

(2) Encourage and assist the government of this state to develop 
and maintain friendly contact by correspondence, by conference, and 
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otherwise, with the other states, with the federal government, and with 
local units of government; 

(3) Establish such delegations and committees as may be deemed 
advisable to confer with similar delegations and committees from other 
states concerning problems of mutual interest. The membership of such 
delegations and committees may consist of legislators and employees 
of the state other than members of the legislative council. Members of 
such delegations and committees shall serve without pay, but they may — 
be reimbursed for expenses as provided by law; 

(4) Endeavor to advance cooperation between this state and other 
units of government whenever it seems advisable to do so by formulating 
proposals for interstate compacts and reciprocal or uniform legislation, 
and by facilitating the adoption of uniform or reciprocal administrative 
rules and regulations, informal cooperation of governmental offices, per- 
sonal cooperation among governmental officials and employees, inter- 
change and clearance of research and information, and any other suitable 
process. 


History: En. Sec. 2, Ch. 72, L. 1959. 


Title of Act 


An act to repeal sections 82-2101, 8&2- 
2102, 82-2103, 82-2104, 82-2105, 82-2106, 
82-2107, 82-2108, 82-2109, 82-2110, and 
82-2111 of the Revised Codes of Montana, 
1947, relating to the establishment of the 
Montana commission on intergovernmen- 
tal cooperation, its duties, functions, mem- 
bership, reports and compensation; to 
provide the legislative council shall be a 
member of the commission on interstate 
cooperation; to provide that the state of 
Montana shall be a member of the council 
of state governments; to provide that the 
council of state governments is to be a 
joint governmental agency of the state 


82-2113. 


of Montana and of other states which 
cooperate through it; to provide that the 
legislative council shall establish such 
delegations and committees as may be ad- 
visable, providing that members of said 
delegations and committees shall serve 
without pay, but may be reimbursed for 
expenses as provided by law; and pro- 
viding a repealing clause. 


Repealing Clause 


Section 1 of Ch. 72, Laws 1959 read 
“Sections 82-2101, 82-2102, 82-2103, 82- 
2104, 82-2105, 82-2106, 82-2107, 82-2108, 
82-2109, 82-2110, and 82-2111 of the Re- 
vised Codes of Montana, 1947, be, and 
the same are hereby repealed.” 


Council of state governments declared joint governmental 


agency. In order to facilitate such cooperation, the council of state gov- 
ernments is hereby declared to be a joint governmental agency of this 
state and of the other states which cooperate through it. 


History: En. Sec. 3, Ch. 72, L. 1959. 


Repealing Clause 


Section:;4. of «Ch. 72, Laws, 1959: ree 
pealed all acts and parts of acts in con- 
flict therewith. 


CHAPTER 31—STATE AGENCY FOR SURPLUS PROPERTY 
Section 82-3102. Authority and duties of the state agency for surplus property. 


82-3105. 


Superintendent of public instruction—delegating powers and duties 


—bonding of employees of surplus property agency. 
82-3106. Officers or employees authorized to secure transfer of surplus prop- 


erty. 


82-3102. Authority and duties of the state agency for surplus property. 


(a) The state agency for surplus property is hereby authorized and em- 
powered (1) to acquire from the United States of America under and in 
conformance with the provisions of the Federal Property and Administra- 
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tive Services Act of 1949, as amended, hereinafter referred to as the “act,” 

such property, including equipment, materials, books, or other supplies 
under the control of any department or agency of the United States of 
America as may be usable and necessary for purposes of education, public 
health or civil defense, including research for any such purpose, and for 
such other purposes as may now or hereafter be authorized by federal 
law; (2) to warehouse such property; and (3) to distribute such property 
within the state to tax-supported medical institutions, hospitals, clinics, 
health centers, school systems, schools, colleges, and universities within 
the state, and to other nonprofit medical institutions, hospitals, clinics, 
health centers, schools, colleges, and universities which have been held 
exempt from taxation under section 501(c)(3) of the United States In- 
ternal Revenue Code of 1954 within the state, to civil defense organizations 
of the state, or political subdivisions and instrumentalities thereof, which 
are established pursuant to state law, and to such other types of institu- 
tions or activities as may now be or hereafter become eligible under fed- 
eral law to acquire such property. 


(b) The state agency for surplus property is hereby authorized to re- 
ceive applications from eligible institutions for the acquisition of federal 
surplus real property, investigate the same, obtain expression of views 
respecting such applications from the appropriate health or educational 
authorities of the state, make recommendations regarding the need of such 
applicant for the property, the merits of its proposed program of utiliza- 
tion, the suitability of the property for such purposes, and otherwise as- 
sist in the processing of such applications for acquisition of real and re- 
lated personal property of the United States under section 203(k) of the 
act. 

(c) For the purpose of executing its authority under this act, the state 
agency for surplus property is authorized and empowered to adopt, amend, 
or rescind such rules and regulations and prescribe such requirements as 
may be deemed necessary; and take such other action as is deemed neces- 
sary and suitable, in the administration of this act, to assure maximum 
utilization by and benefit to health, educational and civil defense institu- 
tions and organizations within the state from property distributed under 
this act. 

(d) The state agency for surplus property is authorized and em- 
powered to make such certifications, take such action, make such expend- 
itures and enter into such contracts, agreements and undertakings for 
and in the name of the state (including cooperative agreements with any 
federal agencies providing for utilization by and exchange between them 
of the property, facilities, personnel and services of each by the other), 
require such reports and make such investigation as may be required by 
law or regulation of the United States of America in connection with the 
disposal of real property and the receipt, warehousing, and distribution of 
personal property received by the state agency for surplus property from 
the United States of America. 

(e) The state agency for surplus property is authorized and em- 
powered to act as clearing house of information for the public and private 
nonprofit institutions, organizations and agencies referred to in subpara- - 
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graph (a) of this section and other institutions eligible to acquire federal 
surplus real property, to locate both real and personal property available 
for acquisition from the United States of America, to ascertain the terms 
and conditions under which such property may be obtained, to receive re- 
quests from the above-mentioned institutions, organizations and agencies 
and to transmit to them all available information in reference to such prop- 
erty, and to aid and assist such institutions, organizations and agencies in 
every way possible in the consummation of acquisitions or transactions 
hereunder. 

(f) The state agency for surplus property, in the administration of 
this act, shall cooperate to the fullest extent consistent with the provisions 
of the act, with the departments or agencies of the United States of 
America and shall file a state plan of operation, operate in accordance 
therewith, and take such action as may be necessary to meet the minimum 
standards prescribed in accordance with the act, and make such reports 
in such form and containing such information as the United States of 
America or any of its departments or agencies may from time to time re- 
quire, and it shall comply with the laws of the United States of America 
and the rules and regulations of any of the departments or agencies of 
the United States of America governing the allocation, transfer, use or 
accounting for, property donable or donated to the state. 

History: En. Sec. 2, Ch. 136, L. 1953; Amendment 


amd. Sec. 1, Ch. 166, L. 1957. The 1957 amendment completely revised 
this section. For section prior to amend- 
ment see parent volume. 


82-3103. Repealed. 


Repeal partments and agencies, was repealed by 
This section (Sec. 3, Ch. 136, L. 1953), Sec. 4, Ch. 166, Laws 1957, effective March 
relating to cooperation with federal de- , 1957. 


82-3105. Superintendent of public instruction—delegating powers and 
duties—bonding of employees of surplus property agency. The state su- 
perintendent of public instruction may delegate to any employees of the 
state agency for surplus property such power and authority as he deems 
reasonable and proper for the effective administration of this act. 

The state superintendent of public instruction may in his discretion 
bond any person in the employ of the state agency for surplus property 
-handling moneys, signing checks, or receiving or distributing property 
from the United States under authority of this act. 


History: En. as addition to Ch. 31, Title 
82, 1947 Code by Sec. 2, Ch. 166, L. 1957. 


82-3106. Officers or employees authorized to secure transfer of sur- 
plus property. Any provision of law to the contrary notwithstanding, 
the governing board, or in case there be none, the executive head, of any 
state department, instrumentality, or agency or of any city, county, school 
district or other political subdivision may by order or resolution confer 
upon any officer or employee thereof continuing authority from time to 
time to secure the transfer to it of surplus property under this act through 
the state department of public instruction, donable property division under 
the provisions of section 203(j) of the Federal Property and Administrative 
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Services Act of 1949, as amended, and to obligate the state or political 
subdivision and its funds to the extent necessary to comply with the 
_ terms and conditions of such transfers. The authority conferred upon any 
such officer or employee by any such order or resolution shall remain in 
effect unless and until the order or resolution is duly revoked and written 
notice of such revocation shall have been received by state department of 
public instruction, donable property division. 


History: En. as addition to Ch. 31, Effective Date 
Title 82, 1947 Code by Sec. 3, Ch. 166, L. Section 5 of Ch. 166, Laws 1957 pro- 
1957. vided the act eral in er te ae 
: after its passage and approval. Approve 
Repealing Clause March 7, 1957. 
Section 4 of Ch. 166, Laws 1957 read 
“Section 82-3103, Revised Codes of Mon- 
tana, 1947, and all acts or parts of acts in 
conflict herewith are hereby repealed.” 
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Chapter 5. Acceptance of amendments to enabling act, 83-503. 
Tort actions against state, 83-701 to 83-707. 


CHAPTER 1—SOVEREIGNTY AND TERRITORIAL JURISDICTION 
OF THE STATE 
83-106. (23) Yellowstone National Park. 
Compiler’s Note 
The case of Yellowstone Park Transp. 
Co. v. Gallatin County et al., 27 F 2d 410, 


cited in the annotation to this section, 
was reversed in 31 F 2d 644. 


CHAPTER 3—PERSONS COMPOSING THE PEOPLE OF THE STATE— 
RESIDENCE, RULES FOR DETERMINING 


83-303. (33) Residence, rules for determining. 


Resident Freeholder residence be ascertained, the recency of 

A freeholder becomes a resident under the establishment is immaterial. Kunesh 
this section upon union of act and intent. v. Great Falls, 132 M 285, 317 P 2d 297, 
If the intention to establish a permanent 301 


CHAPTER 5—ACCEPTANCE OF AMENDMENTS TO ENABLING ACT 
Section 83-503. Acceptance of congressional amendment to sec. 12 of the enabling act. 


83-503. Acceptance of congressional amendment to sec. 12 of the en- 
abling act. The state of Montana hereby accepts the amendment to sec- 
tion twelve of the enabling act approved February 22, 1889, (25 Stat. 676), 
relating to the admission into the Union of the States of North Dakota, 
South Dakota, Montana and Washington, approved by the President of 
the United States, February 26, 1957, (Public Law 6, 85th Congress), 
which amendment reads as follows: 

"BE IT*ENACTED BY THE SENATE AND HOUSE OF REP 
SENTATIVES OF THE UNITED? STATES “OF CAMPERIGC Ser: 
CONGRESS ASSEMBLED, that section 12 of the act relating to the 
admission into the Union of the States of North Dakota, South Dakota, 
Montana and Washington, approved February 22, 1889, is amended to 
read as follows: ‘That upon the admission of each of said States into the 
Union, in accordance with the provisions of this act, fifty sections of un- 
appropriated public lands within such States, to be selected and located 
in legal subdivisions as provided in section 10 of this act, shall be, and 
are hereby, granted to said States for public buildings at the capital of 
said States for legislative, executive, and judicial purposes, including con- 
struction, reconstruction, repair, renovation, furnishings, equipment, and 
any other permanent improvement of such buildings and the acquisition 
of necessary land for such buildings, and the payment of principal and 
interest on bonds issued for any of the above purposes.’ 

“Sec. 2. This act shall take effect as of February 22, 1889.” Ap- 
proved February 26, 1957. 
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History: En. Sec. 1, Ch. 209, L. 1957. 


Title of Act 


An act accepting the amendment en- 
acted by Congress to section twelve of the 
enabling act approved February 22, 1889, 
(25 Stat. 676), relating to the admission 
into the Union of the States of North 
Dakota, South Dakota, Montana and 
Washington, approved by the President of 


83-702 


Repealing Clause 
Section 2 of Ch. 209, Laws 1957 repealed 


all acts and parts of acts in conflict there- 
with. 


Effective Date 
Section 3 of Ch. 209, Laws 1957 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 9, 1957. 


the United States, February 26, 1957; and 
providing for an effective date. 


CHAPTER 7—TORT ACTIONS AGAINST STATE 


Jurisdiction of district courts—limitation of liability of state to the 
extent of insurance coverage—no liability for punitive damages 
or interest—costs. 


Section 83-701. 


83-702. Practice and procedure. 

83-703. Right of appeal—bond not to be required of state. 

83-704. Attorney general—service of process upon—power to arbitrate, com- 
promise and settle. 

83-705. Judgment as obligation of state. 

83-706. Effect of insurance—immunity of state for claims in excess of 
collectible insurance. 

83-707. Act not to affect causes of action arising under workmen’s compen- 
sation act. 

83-701. Jurisdiction of district courts—limitation of liability of state 


to the extent of insurance coverage—no liability for punitive damages or in- 
terest—costs. The district courts of the state of Montana shall have 
exclusive jurisdiction to hear, determine, and render judgment to the 
extent of the insurance coverage carried by the state of Montana on any 
claim against the state of Montana for money only, accruing on or after 
the passage and approval of this act, on account of damage to or loss of 
property, or on account of personal injuries or death caused by the negli- 
gence or wrongful act or omission of any employee of the state of 
Montana, while acting within the scope of his office or employment, under 
circumstances where the state of Montana, if a private person, would be 
liable to the claimant for such damage, loss, injury or death, in accordance 
with the law of the state of Montana. The state of Montana shall be 
liable in respect of such claims to the said claimant in the same manner 
and to the same extent as a private individual under like circumstances, 
except the state of Montana shall not be liable for interest prior to judg- 
ment, nor for punitive damages. Cost shall be allowed in all courts to the 
successful claimant, to the same extent if the state of Montana were a 
private litigant, except that such costs shall not include attorneys’ fees. 


History: En. Sec. 1, Ch. 254, L. 1959. 


Title of Act 

An act permitting actions on _ tort 
claims against the state of Montana to the 
extent of the insurance coverage carried 


practice and procedure therefor; provid- 
ing that where insurance is applicable, 
settlement compromise or judgment shall 
be subject to such insuring provisions; 
containing a repealing clause and provid- 
ing for an effective date. 


by the state of Montana; describing the 


83-702. Practice and procedure. In actions under the provisions of 
this act, the forms of process, writs, pleadings and motions, and the prac- 
tice and procedure shall be the same as if the state of Montana were a 
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private person, and the same provisions for counterclaim and setoff, and 
for interest upon judgment shall be the same as if the state of Montana 
were a private person. 

History: En. Sec. 2, Ch. 254, L. 1959. 


83-703. Right of appeal—bond not to be required of state. The right 
of appeal from final judgment in the district court shall be governed by 
the same rules of practice and procedure that exist for private persons, 
except the state of Montana shall at no time be required to post a bond 
either on appeal or at any other time during the said litigation. 

History: En. Sec. 3, Ch. 254, L. 1959. 


83-704. Attorney general—service of process upon—power to arbitrate, 
compromise and settle. The attorney general of the state of Montana 
is hereby designated as the person upon whom all process shall be served, 
and he shall have full charge of such litigation on behalf of the state of 
Montana, and by and with the consent of the board of examiners of the 
state of Montana, he is authorized to arbitrate, compromise or settle any 
claim cognizable under this act, after the institution of any suit thereon, 
and further, with the approval of the court in which said suit is pending. 

History: En. Sec. 4, Ch. 254, L. 1959. 


83-705. Judgment as obligation of state. A final judgment shall be 
the obligation of the state of Montana, and shall be paid in the same 
manner as other claims against the state. 

History: En. Sec. 5, Ch. 254, L. 1959. 


83-706. Effect of insurance—immunity of state for claims in excess 
of collectible insurance. Where collectible insurance coverage from any 
insurer 1s available to pay on behalf of, or to indemnify, the state of 
Montana, for any settlement, compromise or judgment under this act, 
any cause of action shall be subject to the terms and conditions of such 
policy or policies of insurance applicable; and in such event the state 
of Montana shall be immune under this act from any claim or demand, 
including judgments, in excess of such collectible insurance. 

History: En. Sec. 6, Ch. 254, L. 1959. 


83-707. Act not to affect causes of action arising under workmen’s 
compensation act. Nothing herein contained shall be construed to affect 
any cause of action arising under the workmen’s compensation act. 

History: En. Sec. 7, Ch. 254, L. 1959. Effective Date 


, Section 8 of Ch. 254, Laws 1959 pro- 
Repealing Clause vided the act should be in effect from 
Section 9 of Ch. 254, Laws 1959 re- and after the date of its passage and ap- 

pealed all acts and parts of acts in con-  proval. Approved March 13, 1959. 
flict therewith. 
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TITLE 84—TAXATION 


Chapter 3. Classification of property for taxation—basis for taxation, 84-301, 84-308. 
4. Assessment of property—powers, duties and liability of county assessor, 
84-429.7 to 84-429.13. 
6. Equalization of taxes by county boards of equalization, 84-602 to 84-604. 
7. Equalization of taxes and administration and supervision of all tax laws 
by state board of equalization, 84-708, 84-710. 
15. License taxes—corporation license tax, 84-1501 to 84-1503. 
16. License taxes—electrical energy producers, 84-1601. 
18. License taxes—gasoline dealers and distributors—special fuel tax, 
84-1801.1, 84-1802.1, 84-1812, 84-1816, 84-1817, 84-1831, 84-1833, 8&4- 
1834, 84-1839. 
20. License taxes—metalliferous mines, 84-2004, 84-2006, 84-2007. 
21. License taxes—natural gas distributors, 84-2102. 
22. License taxes—oil producers, 84-2202. 
26. License taxes—telephone companies, 84-2601, 84-2602. 
33. Licenses—moving picture theaters, Repealed—Section 1, Chapter 33, 
Laws of 1957. 
38. Levy of taxes, 84-3804. 
41. Collection of general property taxes—tax Saleen eredem prone tate deeds— 
sale of tax deed lands, 84-4132.1. 
47. Cities and towns—taxation and license, 84-4711. 
49. Income tax, 84-4901 to 84-4903.13, 84-4907.1, 84-4910, 84-4911, 84-4914, 
84-4915, 84-4923.1, 84-4937, 84-4943, 84-4956, 84-4957. 
54. re taxation—general property and net proceeds tax, 84-5403, 84-5408, 
84-5409. 
56. Cigarette tax—licenses—stamps, 84-5601, 84-5602, 84-5606 to 84-5609, 84- 
5621. 


CHAPTER 3—CLASSIFICATION OF PROPERTY FOR TAXATION— 
BASIS FOR TAXATION 


Section 84-301. Classification of property for taxation. 
84-308. Basis for imposition of taxes on moneys and credits, moneyed capital 
and bank shares. 


84-301. (1999) Classification of property for taxation. For the pur- 
pose of taxation the taxable property in the state shall be classified as 
follows: 

Class One. The annual net proceeds of all mines and mining claims, 
after deducting only the expenses specified and allowed by section 84- 
5403; also where the right to enter upon land, to explore or prospect, or 
dig for oil, gas, coal or mineral is reserved in land by any person or cor- 
poration, the surface title to which has passed to another, the assessor 
and the state and county boards of equalization shall determine the value 
of the right to enter upon said tract of land for the purpose of digging, 
exploring, or prospecting for gas, oil, coal or minerals, and the same shall 
be placed in this classification for the purpose of taxation. 

Class Two. All household goods and furniture, including clocks, mu- 
sical instruments, sewing machines, wearing apparel of members of the 
family, and all personal property actually used by the owner for personal 
and domestic purposes, or for the furnishing or equipment of the family 
residence; all agricultural and other tools, implements and machinery, gas 
and other engines and boilers, threshing machines and outfits used there- 
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84-301 TAXATION 
with, automobiles, motor trucks and other power-driven cars, vehicles of 
all kinds, boats and all water craft, harness, saddlery and robes. 

Class Three. Livestock, poultry and the unprocessed products of 
both; stocks of merchandise of all sorts, together with furniture and fix- 
tures used therewith; and all office or hotel furniture and fixtures. 

Class Four. All land, town and city lots, with improvements, manu- 
facturing and mining machinery, fixtures and supplies, except as other- 
wise provided by the constitution of Montana, and except as such property 
may be included in Class Five. 

Class Five. (a) All moneys and credits, secured or unsecured, in- 
cluding all state, county, school district and other municipal bonds, war- 
rants and securities, without any deduction or offset; provided, however, 
that the terms “moneys and credits” as herein used shall not embrace the 
moneyed capital employed in the banking business by any banking corpo- 
ration or individual in this state. 

(b) All poles, lines, transformers, transformer stations, meters, tools, 
improventents, machinery and other property used and owned by co- 
operative rural electrical and co-operative rural telephone associations 
organized under the laws of Montana. 


(c) All unprocessed agricultural products either on the farm or in 
storage, irrespective of whether said products are owned by the elevator, 
warehouse or flour mill owner or company storing the same, or any other 
person whomsoever, and excepting livestock and poultry and the un- 


processed products of both. 
Class Six. 


Property formerly included in this class is now classified 


by section 84-308 of the Revised Codes of Montana, 1947. 


Class Seven. 


History: En. Sec. 1, Ch. 51, L. 1919; 
amd. Sec. 1, Ch. 248, L. 1921; re-en. Sec. 
1999, R. C. M. 1921; amd. Sec. 1, Ch. 130, 
‘L. 1937; amd. Sec. 1, Ch. 107, L. 1941; 
amd. Sec. 1, Ch. 286, L. 1947; amd. Sec. 1, 
Ch. 45, L. 1951; amd. Sec. 1, Ch. 178, L. 
1951; amd. Sec. 1, Ch. 88, L. 1957. 


Amendment 


The 1957 amendment in Class Five, 
subd. (b) inserted the words “and co- 
operative rural telephone” and deleted a 
former subd. (d) which read “Industrial 
property included in Class Four, for a pe- 
riod of three years after such property is 
first assessed. Industrial property for the 


All property not included in the six preceding classes. 


purposes of this act shall not be con- 
strued to include agricultural or com- 
mercial property” and rewrote Class Six, 
see Class Six above. 


Repealing Clause 


Section 2 of Ch. 88, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Date 
Section 3 of Ch. 88, Laws 1957 provided 
the act should be in effect from and after 


its passage and approval. Approved 
March 4, 1957. 


DECISIONS UNDER FORMER LAW 


1951 Amendment Unconstitutional 


Chapter 178 of Laws 1951 is an uncon- 
stitutional exercise of the legislative func- 
tion to classify property for taxation. Vic- 
tor Chemical Works v. Silver Bow Coun- 
ty, 130 M 308, 301 P 2d 730, 737. (Concur- 
ring and dissenting opinion, 130 M 308, 
301 ub 02407303,/37.) 


_Chapter 178 of Laws 1951, by permit- 
ting the reclassification of some industrial 
property into Class 5 while similar prop- 
erty is in Class 4 thwarts the mandate of 
sections 1 and 11 of Art. XII of the Con- 
stitution and is invalid. Victor Chemical 
Works v. Silver Bow County, 130 M 308, 
301 P 2d 730. (Concurring and dissenting 
opinion, 130 M 308, 301 P 2d 730, 737.) 
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ASSESSMENT OF PROPERTY 84-429 


84-308. (2000.6) Basis for imposition of taxes on moneys and credits, 
moneyed capital and bank shares. As a basis for the imposition of taxes 
- upon the different classes of property herein specified, a percentage of the 
true and full value of each class shall be taken as follows: 


Moneys and credits, seven per centum (79%) of true and full value. 


Moneyed capital and shares of banks, both national and state, thirty 
per centum (30%) of true and full value on that portion of the true and 
full value not represented by surplus, as shown on the books of the bank; 
seven per centum (7%) on that portion of the true and full value repre- 
sented by surplus as shown on the books of the bank; provided that on 
that portion of any of such surplus which is over and above the amount 
represented by the stated capital of a bank, the excess shall be subject to 
thirty per centum (30%) of true and full value. The state board of equali- 
zation shall prepare, distribute and cause to be used such forms as it may 
require to obtain from the banks doing business in this state reports of 
such facts and figures as may be necessary to ascertain the taxable value 
of bank shares as a basis for the imposition of taxes. 


History: En. Sec. 6, Ch. 64, L. 1929; Repealing Clause 
amd. Sec. 1, Ch. 172, L. 1957. Section 2 of Ch. 172, Laws 1957 repealed 
A d all acts and parts of acts in conflict there- 
mendment a 
The 1957 amendment added all that 
portion of the third paragraph beginning Effective Date 
with the words “on that portion of the Section 3 of Ch. 172, Laws 1957 provid- 
true and full value and not represented by ed the act should be in effect from and 
surplus * * *” to end of section. after its passage and approval. Approved 


March 8, 1957, 


CHAPTER 4—ASSESSMENT OF PROPERTY—POWERS, DUTIES AND 
PIABLOLL NNO COUNT Yon Sora oO it 


Section 84-429.7. Classification and appraisal—duties of county commissioners. 
84-429.8. Classification and appraisal fund—tax levy for. 
84-429.9. Assessments to be made on classification and appraisal. 
84-429.10. Initiation and completion of classification and appraisal. 
84-429.11. Notice of classification and appraisal to owners—appeals. 
84-429.12. Classification and appraisal—general and uniform methods. 
84-429.13. Work done under prior law. 


84-406. (2002) When assessment to be made—credits assessed, etc. 
Individual Assessment v. Custer County, 132 M 205, 315 P 2d 


Only individual assessment by indi- 003 2999. 


vidual ownership will satisfy this section. bps, ; 
Vail v. Custer eornte 1324Mi 205,.315 2 Limitation of Action 
2d 993, 998. Irrigation district’s purported special 
Where irrigation district’s purported assessments for 1921 through 1926 and 
special assessments were made en bloc, — the collection of water district charges 
not individually, the assessments were due thereunder in 1949 was barred by the 
insufacient to create a lien and district provisions of section 89-1804, subd. 5. Vail 
was not entitled to notice of application 'v. Custer !County, 132°M 205, 315. Be2d 
for tax deeds under section 84-4151. Vail 993, 1000. 


84-429. (2023) Land—how assessed. 


References 
Cited in Flom v. Unknown Heirs of 
Conrad, 132 M 574, 319 P 2d 499, 503. 
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84-429.1 


84-429.1 to 84-429.6. 


Repeal 

These sections (Secs. 1 to 6, Ch. 198, L. 
1955), relating to classification and ap- 
praisal of all taxable lands, were repealed 


Repealed. 


TAXATION 


by Sec. 8, Ch. 191, Laws 1957, effective 
March 9, 1957. For almost identical pro- 


visions see 84-429.7 to 84-429.13. 


DECISIONS UNDER FORMER LAW 


Unconstitutional 


This act purports to tax for a public 
purpose, one class of property only and 


fore violative of section 2 of article XII of 
the Montana Constitution. Schladweiler 
v. State Board of Equalization, 131 M 
13, 306 P 2d 673, reaffirming Stoner v. 


entirely excludes and exempts all other 
classes of property. It exempts all per- 
sonal property from taxation and is there- 


Timmons, 59 M 158, 196 P 519. 


84-429.7. Classification and appraisal—duties of county commissioners. 
It is hereby made the duty of the board of county commissioners of the 
several counties of the state of Montana to accomplish, in such manner 
as the state board of equalization may direct, the following: 

a. The classification of all taxable lands. 

b. The appraisal of all taxable city and town lots. 

c. The appraisal of all taxable rural and urban improvements. 

A record thereof must be kept upon such maps, plats and forms, and 
entered in such books of record as may be prescribed by the state board 
of equalization. Such maps, plats, forms and books of record shall be 
official records of the county. A certified copy of all such records as may 
be desired shall be furnished to the state board of equalization, and the 
state board of equalization shall provide for the payment to the several 
counties of the cost of preparing such copy of the records so provided for, 
as they may require. 

After compliance with the other provisions of this act, it shall be the 
duty of the board of county commissioners to maintain current, the classi- 
fication of all taxable lands and appraisal of city and town lots, and rural 
and urban improvements, as provided for herein. 

History: En. Sec. 1, Ch. 191, L. 1957. 


Title of Act 


sioners, county assessors, and the state 
board of equalization in connection there- 
with, providing for a tax levy; providing 


An act providing for the classification 
of lands, and the appraisal of city and 
town lots and rural and urban improve- 
ments in the state of Montana for assess- 
ment and taxation purposes; defining the 


for an effective date and repealing sec- 
tions 84-430 to 84-437 inclusive, Revised 
Codes of Montana of 1947, chapter 198 
of the Session Laws of 1955, and all acts 
and parts of acts in conflict herewith. 


duties of the boards of county commis- 


84-429.8. Classification and appraisal fund—tax levy for. The board 
of county commissioners shall create and establish a fund to be known as 
the “Classification and Appraisal Fund,” and may. levy annually a tax not 
to exceed two (2) mills upon all property in the county subject to taxa- 
tion, the proceeds of which shall be deposited by the county treasurer to 
the credit of such fund, and any balance unexpended at the end of any 
fiscal year shall remain in such fund and be available to carry out the pro- 
visions of this act. All costs and expenses incurred by the board of 
county commissioners for such work, labor, services and supplies required 
by this act, shall be paid by warrants drawn on said fund on claims ap- 
proved by said board; and the board of county commissioners is hereby 
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ASSESSMENT OF PROPERTY 84-429.12 


authorized to declare an emergency and issue such warrants in the man- 
ner provided by section 16-1907 of the Revised Codes of Montana of 1947. 
- History: En. Sec. 2, Ch. 191, L. 1957. 


84-429.9. Assessments to be made on classification and appraisal. The 
county assessor must base the assessments of all lands, city and town 
lots, and all improvements on the classification and appraisal as made by 
the board of county commissioners. 


History: En. Sec. 3, Ch. 191, L. 1957. 


84-429.10. Initiation and completion of classification and appraisal. It 
is the intent of this act that classification and appraisal be initiated ex- 
peditiously, but in no event later than July 1, 1957 and shall be completed 
not later than five (5) years from the effective date of this act. 

History: En. Sec. 4, Ch. 191, L. 1957. 


84-429.11. Notice of classification and appraisal to owners—appeals. 
It shall be the duty of the board of county commissioners to cause to be 
mailed to each owner a notice of the classification of the land owned by 
him and the appraisal of the improvements thereon. If the owner of any 
land and improvements be dissatisfied with the classification of his land 
or the appraisal of the improvements the board of county commissioners 
shall give reasonable notice to such taxpayer of the time and place of 
hearing and hear any testimony or other evidence which the taxpayer may 
desire to produce at such time and afford the opportunity to other inter- 
ested persons to produce evidence at such hearing and thereafter the board 
of county commissioners shall determine the true and correct classification 
of such land or appraisal of such improvements and forthwith notify the 
taxpayer of their determination and when so determined the land shall be 
classified and improvements appraised in the manner ordered by the board 
of county commissioners. If any property owner shall feel aggrieved at 
the classification and/or the appraisal so made by the board of commis- 
sioners he shall have the right to appeal to the state board of equaliza- 
tion whose findings shall be final subject to the right of review in the 
proper court or courts. 


History: En. Sec. 5, Ch. 191, L. 1957. 


84-429.12. Classification and appraisal—general and uniform methods. 
It is hereby made the duty of the state board of equalization to implement 
the provisions of this act by providing: 


1. For a general and uniform method of classifying lands in the state 
of Montana for the purpose of securing an equitable and uniform basis of 
assessment of said lands for taxation purposes. , 


All lands shall be classified according to their use or uses and graded 
within each class according to soil and productive capacity. In such 
classification work, use shall be made of soil surveys and maps and all 
other pertinent available information. All lands must be classified by 
forty (40) acre tracts or fractional lots. 

2. For a general and uniform method of appraising city and town lots. 
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84-429.13 TAXATION 


3. For a general and uniform method of appraising rural and urban 
improvements. | 


4. For a general and uniform method of appraising timber lands. 
History: En. Sec. 6, Ch. 191, L. 1957. 


84-429.13. Work done under prior law. Any and all work performed 
or caused to be performed by the boards of county commissioners of the 
various counties for the classification of lands and appraisal of city and 
town lots and rural and urban improvements, under the provisions of 
chapter 198, Laws of 1955, is hereby declared to be valid and of the same 
effect as if performed under the provisions of this act. 


History: En. Sec. 7, Ch. 191, L. 1957. and all acts and parts of acts in conflict 


Repealing Clause herewith are hereby repealed.” 


Section 8 of Ch. 191, Laws 1957 read Effective Date 
“Sections 84-430 to 84-437, inclusive, of Section 9 of Ch. 191, Laws 1957 provid- 
the Revised Codes of Montana, 1947, and ed the act should be in effect from and - 
chapter 198 of the Session Laws of 1955, after its ee and approval. Approved 
March 9, 1957. 


84-430 to 84-437. (2024 to 2031) Repealed. 


Repeal These sections had earlier been re- 
These sections (Secs. 1 to 8, Ch. 239, L. pealed by Sec. 7, Ch. 198, Laws 1955, ef- 
1921), relating to a uniform method of fective March 4, 1955. See Repeal Note 
classification of property for tax purposes, under these sections in the parent volume. 
were repealed by Sec. 8, Ch. 191, Laws 
1957, effective March 9, 1957. 


CHAPTER 5—ASSESSMENT BOOK—FORM—CONTENTS—DISPOSAL 
84-501. (2048) Property—how listed. 


References 


Cited in Cottingham v. State Board of 
Examiners, — M —, 328 P 2d 907, 914. 


CHAPTER 6—EQUALIZATION OF TAXES BY COUNTY BOARDS 
OF EQUALIZATION 


Section 84-602. Equalization of assessments. 
84-603. Application for reduction in valuations. 
84-604. Examination of applicant. 


84-602. (2114) Equalization of assessments. The board has power 
after giving notice, in writing, to the taxpayer, by registered or certified 
mail, addressed to him at his last known place of residence, of its intention 
to increase or lower his assessment contained in the assessment book, so 
as to equalize the assessment of the property contained therein and make 
the assessment conform to the true value of such property in money, 
which notice shall specify the date and hour when he may appear and be 
heard thereon, which date shall not be less than five (5) days from date 
of mailing such notice, and immediately after reaching a decision, the 
board shall notify the taxpayer, in writing, of such decision, specifying 
the change, if any, made in the assessment; said notice to be given by 
registered or certified mail, addressed to the taxpayer at his last known 
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EQUALIZATION OF TAXES BY COUNTY BOARDS 84-604 
place of residence. The board also has power, in the event that any 
class of property is assessed as a class, at more or less than its actual value, 
by the county assessor and the valuation of such property within the 
county demands a general reclassification by raising or lowering all of 
the property in said class a certain percentage, the same may be done by 


the board of county commissioners. 


History: Secs. 2113 to 2121 were en- 
acted as Secs. 60 to 70, pp. 96 to 99, L. 
1891, appearing as Secs. 3780 to 3790, Pol. 
C. 1895; re-en. Secs. 2572 to 2582, Rev. C. 
1907; this section en. Sec. 2573, Rev. C. 
1907; re-en. Sec. 2114, R. C. M. 1921; amd. 
Sec. 1, Ch. 43, L. 1927; amd. Sec. 1, Ch. 
187, L. 1933; amd. Sec. 1, Ch. 196, L. 1957. 


Amendment 

The 1957 amendment in the first sen- 
tence substituted the words “in writing, 
to the taxpayer, by registered or certified 


mail, addressed to him at his last known 
place of residence, of its intention to in- 
crease or lower his assessment” for the 
words “in such matter as it may by rule 
prescribe, to increase or lower any assess- 
ment,” inserted the words “which notice 
shall specify the date and hour when he 
may appear and be heard thereon, which 
date shall not be less than five (5) days 
from date of mailing such notice” and in- 
serted the words “or certified” before 
the word “mail” near the end of sen- 
tence. 


84-603. (2115) Application for reduction in valuations. No reduction 
must be made in the valuation of property unless the party affected there- 
by, or his agent, makes and files with the board on or before the lst day 
of August, a written application therefor, verified by his oath. Said ap- 
plication shall state the post office address of the applicant, shall specifi- 
cally describe the property involved and shall state the facts upon which 
it is claimed such reduction should be made. The board of county com- 
missioners shall, however, have the right to raise or lower the valuation 
of all of one class of property in a county, as provided in the preceding 
section. 


History: Secs. 2113 to 2121 were en- 
acted as Secs. 60 to 70, pp. 96 to 99, L. 
1891, appearing as Secs. 3780 to 3790, Pol. 
C. 1895; re-en. Secs. 2572 to 2582, Rev. C. 
1907; Sec. 2574, Rev. C. 1907; re-en. Sec. 
2115, R. C. M. 1921; amd. Sec. 2, Ch. 187, 
L. 1933; amd. Sec. 1, Ch. 103, L. 1945; 


84-604. (2116) Examination of applicant. Before the board grants 
any application or makes any reduction applied for, it must examine on 
oath, the person or agent making the application, touching the value of 
the property of each person. No reduction must be made unless such 
person or agent makes an application, as provided in the preceding sec- 
tion, and attends and answers all questions pertinent to the inquiry; except 
where the investigation is made by the county commissioners, as such 
board of equalization, and the change applies to all of a certain class of 
property in the county. The testimony of all witnesses upon such hear- 
ing must be reduced to writing and preserved, and transcribed if taken 
in shorthand or stenotype. The date of hearing, the proceedings before the 
board, and the decision, must be entered upon the minutes of the board, 
and the board shall notify the applicant of its decision, by registered or 
certified mail within three (3) days thereafter. 


History: Secs. 2113 to 2121 were en- 1907; Sec. 2575, Rev. C. 1907; re-en. Sec. 
acted as Secs. 60 to 70, pp. 96 to 99, L. 2116, R. C. M. 1921; amd. Sec. 3, Ch. 187, 
1891, appearing as Secs. 3780 to 3790, Pol. . Le 1933; amd. Sec. 3, Ch. 196, L. 1957. Cal. 
Cc 1895; re-en, Secs. 2572 to 2582, Rev. C. Pol. C. Sec. 3675. 


si 


amd. Sec. 2, Ch. 196, L. 1957. Cal. Pol. C. 
Sec. 3674. 


Amendment 

The 1957 amendment inserted the words 
“state the post office address of the appli- 
cant” in the second sentence. 


84-605 


Amendment 


The 1957 amendment substituted “any 
application” for “the application” and 
“each person” for “such person” in the 
first sentence; inserted the words “as pro- 
vided in the preceding section” and the 
words ‘as such board of equalization” in 
the second sentence and added the third 
sentence. 


84-605. 
Intervention of Court 
Court may not intervene where action 
of board is not arbitrary, fraudulent or 


contrary to law. State ex rel. Reid v. Dis- 
trict Court. Mi —, 328" Po 2d 634) 635. 


TAXATION 


Repealing Clause 

Section 4 of Ch. 196, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Date 
Section 5 of Ch. 196, Laws 1957 provid- 
ed the act should be in effect from and 


after its passage and approval. Approved 
March 9, 1957. 


(2116.1) Change of valuation of class of property, etc. 


Writ of Prohibition 

Action of district court in issuing writ 
of prohibition against state board of 
equalization was premature where it pro- 
hibited the board from proceeding further 


under this section and prevented the board 
from discharging its constitutional duties. 
State ex rel. Reid v. District Court, — 
M —, 328 P 2d 634, 635. 


CHAPTER 7—EQUALIZATION OF TAXES AND ADMINISTRATION AND 
SUPERVISION OF ALL TAX LAWS BY STATE BOARD 
OF EQUALIZATION 


Section 84-708. Powers and duties. 
84-710. Notice of intention to change assessment. 


84-701. (2122.1) State board of equalization—appointment of members, etc. 


References 


Cited or applied in State v. Rother, 
130 M 357, 303 P 2d 393 at 401 (dissent- 
ing opinion); Blair v. Potter, 132 M 176, 
Sip Pwerd A/ Pe 82; 


84-706. (2122.6) Office, furnishings and supplies. 


References 
Cited or applied in State v. Rother, 130 


M 357, 303 P 2d 393 at 397 (dissenting 
Opinion). 
84-708. (2122.8) Powers and duties. It shall be the duty of the board 


and it shall have power and authority in addition to any authority under 
the present statutes: 

(1) to (17). * * * [Subdivisions (1) to (17), same as parent volume.] 

(18) To transmit to the governor and to each member of the legisla- 
ture twenty (20) days before the meeting of the legislature, a report of 
the board, showing all the taxable property of the state and the value of 
the same in tabulated form, with recommendations for improvements in 
the system of taxation, together with such measures as may be formulated 
for the consideration of the legislature; and to include therein a report 
showing the selling price of gasoline at the wholesale level in prime mar- 
ket centers of Montana and in surrounding states during the biennium, 
with indexes tabulated at sufficient intervals to show the comparative state 
page structures. 


History: En. Sec. 8, Ch. 3, L. 1923; 
amd. Sec. 1, Ch. 137, L. 1957. 


Amendment 
The 1957 amendment in subd. 18 added 


EQUALIZATION OF TAXES BY STATE BOARD 


the words “and to include therein a re- 
port showing the selling price of gasoline 
at the wholesale level in prime market 
centers of Montana and in surrounding 
states during the biennium, with indexes 
tabulated at sufficient intervals to show 
the comparative state price structures” 
and deleted a former subd. (19) which 
read “(19) To exercise and perform such 
further powers and duties as are or may 
be granted to or imposed upon the board 
by law.” 


Repealing Clause 


Section 2 of Ch. 137, Laws 1957 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 


Section 3 of Ch. 137, Laws 1957 provid- 
ed the act should be in effect from and 


after its passage and approval. Approved 
March 7, 1957. 


Intervention of Court 


Court may not intervene where action 
of the board is not arbitrary, fraudulent 


84-710. 


84-710 


or contrary to law. State ex rel. Reid v. 
eee Court, — M —, 328 P 2d 634, 
635. 


Powers of State Board of Equalization 


Board is charged with the duty of ad- 
justing and equalizing the valuation of 
all taxable property among the several 
counties and between individual taxpayers. 
State ex rel. Reid v. District Court, — 
M —, 328 P 2d 634, 635. 


Writ of Prohibition 

District court acted prematurely in is- 
suing writ prohibiting state board of 
equalization from proceeding further un- 
der section 84-605, holding a public hear- 
ing and equalizing or increasing the as- 
sessed values of farm lands in county, 
which prevented board from discharging 
its constitutional duties. State ex rel. 
Reid v. District Court, — M —, 328 P 
2d 634, 635. 


References 


Cited in Blair v. Potter, 132 M 176, 315 
bi 2d} 177) AS2. 


(2122.10) Notice of intention to change assessment. When the 


state board of equalization shall contemplate making any change in the 
assessment of any property assessed to any particular person (except in a 
case where an appeal has been filed with the state board) said board 
shall, before making any change in such assessment, fix a time and place 
for a hearing thereon, and give to such taxpayer written notice of such 
hearing by certified letter deposited in the post office postpaid, and di- 
rected to said taxpayer at his last known place of residence, at least ten 
(10) days before the day fixed for such hearing. Such notice shall state 
the purpose of such hearing and the time and place when the same will be 
held. 

When the state board of equalization shall contemplate raising or 
lowering the assessed valuation of any one or more classes of property 
in any county, it shall give notice of its contemplated action to the board 
of county commissioners of the county in which such class or classes of 
property is situated, in such manner as it shall deem proper and sufficient, 
and shall fix a time and place within the county in which such change of 
assessment is proposed for a hearing thereon; provided, however, that if 
the change affects one or more classes of property common to more than 
one county the board shall fix the time and place of hearing so as to ac- 
commodate the counties interested. At the time and place fixed for such 
hearing any taxpayer or any officer of any municipal corporation interested 
therein may appear and be heard. 

History: En. Sec. 10, Ch. 3, L. 1923; 
amd. Sec. 1, Ch. 89, L. 1959. 


Amendment 


Repealing Clause 

Section 2 of Ch. 89, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 

The 1959 amendment, in the first para- 
graph, substituted ‘certified letter” for 
“registered letter.” 


References 


Cited in State ex rel. Reid v. District 
Court, — M —, 328 P 2d 634, 635. 


ao 


84-1501 TAXATION 


CHAPTER 15—LICENSE TAXES—CORPORATION LICENSE TAX 


Section 84-1501. Corporation license tax—organizations exempt therefrom. 
84-1501.1. Definitions. 
84-1501.2. Election by small business corporation. 
84-1502. Deductions allowed in computing income. 
84-1503. Segregation of income within and without state. 


84-1501. (2296) Corporation license tax—organizations exempt there- 
from. The term corporation includes associations, joint stock companies, 
common law trusts and business trusts which do business in an organized 
capacity whether created under and pursuant to state laws, agreements, 
declarations of trust. Every corporation, except as hereinafter provided, 
organized and existing under the laws of the state of Montana and en- 
gaged in business therein, shall annually pay to the state treasurer, as a 
license fee for carrying on business in said state of Montana, such per- 
centage or percentages of total net income received by such corporation 
in the preceding fiscal year from all sources within the state of Montana 
as hereinafter set forth; and every corporation, except as hereinafter pro- 
vided, organized and existing under the laws of any other state or country, 
or the United States, and engaged in business in the state of Montana, 
shall annually pay for the exclusive use and benefit of the state of Mon- 
tana a license fee for carrying on its business in the state of Montana 
of such percentage or percentages of total net income received by such 
corporation in the preceding fiscal year from all sources within the state of 
Montana as hereinafter set forth. 

The percentage of net income to be paid under this section shall be 
five per centum (5%) of all net income for the taxable period, provided 
however, that as to all taxable periods ending on or after December 31, 
1960, whether on a calendar or fiscal year basis, the percentage of net 
income to be paid under this act shall be four and one half per centum 
(414%). Every corporation subject to taxation under this act shall, 
any event, pay a minimum tax of not less than ten dollars ($10). 

There shall not be taxed under this title any income received by any— 

First. Labor, agricultural or horticultural organization; 

Second. Mutual savings bank not having a capital stock represented 
by shares; 

Third. Fraternal beneficiary, society, order or association operating 
under the lodge system or for the exclusive benefit of the members of 
fraternity itself operating under the lodge system, and providing for the 
payment of life, sick, accident or other benefits to the members of such 
society, order or association or their dependents; 

Fourth. Domestic building and loan associations or cooperative bank 
without capital stock, organized and operated for mutual purposes and 
without profit; 

Fifth. Cemetery company owned and operated exclusively for the 
benefit of its members; . 

Sixth. Corporation or association organized and operated exclusively 
for religious, charitable, scientific or educational purposes, no part of the 
net income of which inures to the benefit of any private stockholder or in- 
dividual ; 
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Seventh. Business league, chamber of commerce, or board of trade, 
not organized for profit, and no part of the net income of which inures to 
the benefit of any private stockholder or individual; 


Eighth. Civic league or organization not organized for profit, but 
operated exclusively for the promotion of social welfare; 


Ninth. Club organized and operated exclusively for pleasure, recre- 
ation and other nonprofitable purposes, no part of the net income of which 
inures to the benefit of any private stockholder or members; 


Tenth. Farmers’ or other mutual hail, cyclone, or fire insurance com- 
pany, mutual ditch or irrigation company, mutual or cooperative tele- 
phone company, or like organization of a purely local character, the in- 
come of which consists solely of assessments, dues and fees collected 
from members for the sole purpose of meeting its expenses; 


Eleventh. Labor, agricultural or horticultural cooperatives organized 
and operated on a cooperative basis; (a) for the purpose of marketing the 
products of members or other producers, and turning back to them the 
proceeds of sales, less the necessary marketing expenses, on the basis of 
either the quantity or the value of the products furnished by them, or (b) 
for the purpose of purchasing supplies and equipment for the use of 
members or other persons, and turning over such supplies and equipment 
to them at actual cost, plus necessary expenses. Exemption shall not be 
denied any such association because it has capital stock, if the dividend 
rate of such stock is fixed at not to exceed the legal rate of interest in 
the state of incorporation or 6 per centum per annum, whichever is greater 
on the value of the consideration for which the stock was issued, and if 
substantially all such stock (other than nonvoting preferred stock, the 
owners of which are not entitled or permitted to participate, directly or 
indirectly, in the profits of the association, upon dissolution or otherwise, 
beyond the fixed dividends) is owned by producers who market their 
products or purchase their supplies and equipment through the association ; 
nor shall exemption be denied any such association because there is ac- 
cumulated and maintained by it a reserve required by state law or a rea- 
sonable reserve for any necessary purpose. Such an association may mar- 
ket the products of nonmembers in an amount the value of which does 
not exceed the value of the products marketed for members, and may pur- 
chase supplies and equipment for nonmembers in an amount the value of 
which does not exceed the value of the supplies and equipment purchased 
for members, provided the value of the purchases made for persons who 
are neither members nor producers does not exceed 15 per centum of the 
value of all its purchases. Business done with the United States, state of 
Montana or its political subdivisions shall be exempt under this act. Any 
cooperative association or corporation engaged in the business of operating 
a rural electrification system or systems for the transmission or distribu- 
tion of electrical energy on a cooperative basis. 

Twelfth. Corporations or associations organized for the exclusive pur- 
pose of holding title to property, collecting income therefrom, and turning 
over the entire amount thereof, less expenses, to an organization which 
itself is exempt from the tax imposed by this title; 
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Thirteenth. In determining the license fee to be paid under this act, 
there shall not be included any earnings derived from any public utility 
managed or operated by any subdivision of the state, or from the exercise 
of any governmental function. 


History: En. Sec. 1, Ch. 79, L. 1917; other interest bearing obligations of resi- 
Subd. 16 amd. Sec. 1, Ch. 64, L. 1921; re- dents, corporate or otherwise, and includ- 
en. Sec. 2296, R. C. M. 1921; amd. Sec. 1, ing the income derived from dividends on 
Ch. 166, L. 1933; amd. Sec. 1, Ch. 29, L. capital stock, or from net earnings of resi- 
1937; amd. Sec. 1, Ch. 92, L. 1937; amd. dent corporations, joint stock companies 
Sec. 1, Ch. 232, L. 1957; amd. Sec. 1, Ch. or associations whose net income is tax- 


264, L. 1959. able under this title.’ The amendment 
. also added what is now the second para- 
Amendments graph with the exception of the last sen- 


The 1957 amendment substituted “five tence in that paragraph. 
(5) per centum’” for “three (3) per 


centum” both times it appears in the first Separability Clause 
paragraph and raised the minimum tax Section 2 of Ch. 264, Laws 1959 read 
from $5 to $10. “If any portion, section, subsection, para- 


The 1959 amendment, in the first para- graph, sentence, clause, or phrase of this 
graph, substituted the phrase “such per- act is for any reason held to be uncon- 
centage or percentages of total net income Stitutional, such decision shall not affect 
received by such corporation in the pre- the remainder of the act.” 
ceding fiscal year from all sources with- ; 
in the state of Montana as hereinafter set Repealing Clauses 
forth” each time it appears for the phrases Section 3 of Ch. 232, Laws 1957 and 
“five (5) per centum upon the total net Sec. 4 of Ch. 264, Laws 1959 repealed 
income received by such corporation in all acts and parts of acts in conflict there- 
the preceding fiscal year from all sources with. 
within the state of Montana, including : 
interest on bonds, notes or other interest Effective Dates 
bearing obligations of residents, corporate Section 2 of Ch. 232, Laws 1957 read 
or otherwise, and including the income “This act shall be effective as to all tax- 
derived from dividends on capital stock or able periods ending on or after Decem- 
from net earnings of resident corporations ber 31, 1957, whether on the calendar or 
whose net income is taxable under this fiscal year basis.” 
title’ and “five (5) per centum upon the Section 3 of Ch. 264, Laws 1959 read 
total net income received by such cor- ‘This act shall be effective as to all tax- 
poration in the preceding fiscal year from able periods ending on or after December 
all sources within the state of Montana, 31, 1958, whether on the calendar or fiscal 
including the interest on bonds, notes or year basis.” 


84-1501.1. Definitions. (a) Small business corporation. For pur- 
poses of this act, the term “small business corporation” means a cor- 
poration doing business in Montana, and which does not— 

(1) have more than ten (10) shareholders; 

(2) have as a shareholder a person (other than an estate) who is not 
an individual ; 

(3) have a nonresident alien as a shareholder; and 

(4) have more than one class of stock. 

(b) Electing small business corporation. For purposes of this act, 
the term “electing small business corporation” means, with respect to any 
taxable year, a small business corporation which has made an election 
under this act, in effect for such taxable year. | 

History: En. 84-1501.1 by Sec. 1, Ch. titled, ‘Election of Certain Small Business 
122, L. 1959. Corporations as to Taxable Status’ and 
C ‘ler’ numbered 84-1501.1, as follows:”’ Then 
wer arbi Note sections 1 and 2 were set out in the chap- 

A preliminary clause of this act read. ter. Section 1 was entitled “Definitions” 
as follows: “Chapter 15 of Title 84 of the while section 2 was entitled “Election by 


Revised Codes of Montana, 1947, is Small Business Corporation.” 
amended by addition of a new section en- 
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Title of Act ing for the taxation of corporate earnings 


An act relating to the taxation of small through personal income tax of the stock- 
business corporations and providing the holders; and providing for the retention 
definition of a small business corporation; Of the minimum corporation license tax; 
and providing for election to be treated as and repealing all acts and parts of acts 
a small business corporation; and provid- in conflict herewith. 


84-1501.2. Election by small business corporation. (a). Eligibility. 
Except as provided in subsection (f), any small business corporation 
may elect, in accordance with the provisions of this section, not to be 
subject to the taxes imposed by this chapter. Such election shall be valid 
only if all persons who are shareholders in such corporation— 


(1) on the first day of the first taxable year for which such elec- 
tion is effective, if such election is made on or before such first day, or 


(2) on the day on which the election is made, if the election is 
made after such first day, 
consent to such election. 


(b) Effect. If a small business corporation makes an election under 
subsection (a), then— 


(1) with respect to the taxable years of the corporation for which 
such election is in effect, such corporation shall not be subject to 
the taxes imposed by this chapter and, with respect to such taxable 
years and all succeeding taxable years, the provisions of this act shall 
apply to such corporation, and 


(2) with respect to the taxable years of a shareholder of such 
corporation in which or with which the taxable years of the corpora- 
tion for which such election is in effect end, the provisions of this 
act shall apply to such shareholder, and with respect to such taxable 
years and all succeeding taxable years, the provisions of this act shall 
apply to such shareholder. 


(c) Where and how made. 


(1) In general. An election under subsection (a) may be made 
by a small business corporation for any taxable year at any time during 
the first month of such taxable year, or at any time during the month 
preceding such first month. Such election shall be made in such 
manner as the state board of equalization shall prescribe by regulations. 


(2) Taxable years beginning before date of enactment. An elec- 
tion may be made under subsection (a) by a small business corpora- 
tion for its first taxable year which begins after December 31, 1958, 
and on or before the date of the enactment of this subchapter, and 
ends after such date at any time— 

(A) within the 90-day period beginning on the day after the 
date of the enactment of this subchapter, or 
(B) if its taxable year ends within such 90-day period, before 
the close of such taxable year. 
An election may be made pursuant to this paragraph only if the small 
business corporation has been a small business corporation (as defined 
in this act) on each day after the date of the enactment of this sub- 
chapter and before the day of such election, 
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(d) Years for which effective. An election under subsection (a) shall 
be effective for the taxable year of the corporation for which it is made 
and for all succeeding taxable years of the corporation, unless it is termi- 
nated, with respect to any such taxable year, under subsection (e). 

(e) Termination. 

(1) New shareholders. An election under subsection (a) made 

- by a small business corporation shall terminate if any person who was 
not a shareholder in such corporation— 

(A) on the first day of the first taxable year of the corpora- 
tion for which the election is effective, if such election is made 
on or before such first day, or 

(B) on the day on which the election is made, if such elec- 
tion is made after such first day, 

becomes a shareholder in such corporation and does not consent to such 
election within such time as the state board of equalization shall pre- 
scribe by regulations. Such termination shall be effective for the tax- 
able year of the corporation in which such person becomes a shareholder 
in the corporation and for all succeeding taxable years of the corpora- 
tion. 

(2) Revocation. An election under subsection (a) made by a small 
business corporation may be revoked by it for any taxable year of the 
corporation after the first taxable year for which the election is effective. 
An election may be revoked only if all persons who are shareholders in 
the corporation on the day on which the revocation is made consent 
to the revocation. A revocation under this paragraph shall be effective— 


(A) -for the taxable year in which made, if made before the close 
of the first month of such taxable year. 


(B) for the taxable year following the taxable year in which 
made, if made after the close of such first month, and for all suc- 
ceeding taxable years of the corporation. Such revocation shall be 
made in such manner as the state board of equalization shall pre- 
scribe by regulations. 


(3) Ceases to be small business corporation. An election under 
subsection (a) made by a small business corporation shall terminate if 
at any time— 

(A) after the first day of the first taxable year of the corporation 
for which the election is effective, if such election is made on or 
before such first day, or 


(B) after the day on which the election is made, if such election 
is made after such first day, 

the corporation ceases to be a small business corporation (as defined in 
this act). Such termination shall be effective for the taxable year of 
the corporation in which the corporation ceases to be a small business 

corporation and for all succeeding taxable years of the corporation. 
(f) Election after termination. If a small business corporation has 
made an election under subsection (a) and if such election has been termi- 
nated or revoked under subsection (e), such corporation (and any suc- 
cessor corporation) shall not be eligible to make an election under subsec- 
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tion (a) for any taxable year prior to its fifth taxable year which begins 
after the first taxable year for which such termination or revocation is effec- 
tive, unless the state board of equalization consents to such election. 


(g) This election shall not be effective unless the corporate net in- 
come or loss of such electing corporation shall have been included in the 
stockholders’ adjusted gross income as such is defined in section 84-4905 
Revised: Codes of Montana, 1947, as amended. 


(h) Every electing corporation shall be required to pay the minimum 
fee of ten dollars ($10.00) required by section 1501 [84-1501]. 


History: Sec. 2, Ch. 122, L. 1959. Repealing Clause 


Section 3 of Ch. 122, Laws 1959 re- 


Compiler’s Note : : 
aled all act d parts of acts in conflict 
The bracketed reference to 84-1501 was adele fae at Absent ahd 


added by the compiler. 

84-1502. (2297) Deductions allowed in computing income. In com- 
puting the net income the following deductions shall be allowed from the 
gross income received by such corporation within the year from all 
sources: 


1. All the ordinary and necessary expenses paid or incurred during the 
taxable year in the maintenance and operation of its business and proper- 
ties, including reasonable allowance for salaries for personal services actu- 
ally rendered, subject to the limitation hereinafter contained, rentals or 
other payments required to be made as a condition to the continued use or 
possession of property to which the corporation has not taken or is not 
taking title, or in which it has no equity. No deduction shall be allowed for 
salaries paid upon which the recipient thereof has not paid Montana state 
income tax; provided, however, that where domestic corporations are taxed 
on income derived from without the state, salaries of officers paid in con- 
nection with securing such income shall be deductible. 


2. All losses actually sustained and charged off within the year and not 
compensated by insurance or otherwise, including a reasonable allowance 
for the wear and tear of property arising out of its use or employment in 
the business or trade. No deduction shall be allowed for any amount 
paid out for any buildings, permanent improvements or betterments made 
to increase the value of any property or estate and no deduction shall be 
made for any amount of expense of restoring property or making good the 
exhaustion thereof for which an allowance is or has been made. 


3. In the case of mines, other natural deposits, oil and gas wells, and 
timber, a reasonable allowance for depletion and for depreciation of im- 
provements, according to the peculiar conditions in each case; such rea- 
sonable allowance in all cases to be made under rules and regulations to 
be prescribed by the state board of equalization; provided, however, for 
the purpose of determining depletion, depreciation and obsolescence, in all 
cases not expressly provided for in this act, the provisions of the most 

recent act of Congress of the United States, commonly known as the fed- 
eral income tax act, and the rules, regulations and decisions thereunder, 
insofar as the same are applicable and pertinent and not repugnant to or 
inconsistent with the express provisions of this act, shall be the rule of 
decision by the state board of equalization. 
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4. The amount of interest paid within the year on its indebtedness in- 
curred in the operation of the business from which its income is derived; 
but no interest shall be allowed as a deduction if paid on an indebtedness 
created for the purchase, maintenance or improvement of property or for 
the conduct of business unless the income from such property or business 
would be taxable under this act. | 


5. Taxes paid within the year except not to include the following: 
(a) Taxes imposed by this act. 


(b) ‘Taxes assessed against local benefits of a kind tending to increase 
the value of the property assessed. 

(c) Taxes on or according to or measured by net income of profits 
imposed by authority of the government of the United States. 

Taxes deductible under this act shall be construed to include taxes im- 
posed by any county, school district or municipality of this state. 

6. In the case of insurance companies, in addition to the above, the 
net addition required by law to be made within the year to reserve funds, 
and paid within the year on policy and annuity contracts. 


History: En. Sec. 2, Ch. 79, L. 1917; 
amd. Sec. 1, Ch. 69, L. 1919; amd. Sec. 1, 
Ch, 258, L. 1921; re-en. Sec. 2297, R. C. 
M. 1921; amd. Sec. 2, Ch. 166, L. 1933; 
amd. Sec. 1, Ch. 133, L. 1947; amd. Sec. 
1, Ch. 263, L. 1959. 


Amendment 


The 1959 amendment in subd. 1 substi- 
tuted “or incurred during the taxable 
year” for “within the year’; inserted the 
words “subject to the limitation herein- 
after contained”; added the last sentence 
to that subdivision and substituted pres- 
ent subd. 5 for the prior one, for text of 
which see parent volume. 


Separability Clause 

Section 2 of Ch. 263, Laws 1959 read 
“If any portion, section, subsection, para- 
graph, sentence, clause, or phrase of this 
act is for any reason held to be unconsti- 
tutional, such decision shall not affect 
the remainder of the act.” 


Repealing Clause 


Section 3 of Ch. 263, Laws 1959 re- 
pealed all acts or parts of acts in conflict 
therewith. 


Effective Date 


Section 4 of Ch. 263, Laws 1959 read 
“The provisions of this act shall apply 


to all taxable years ending after June 30, 
1959.” 


84-1503. (2297.1) Segregation of income within and without state. If 
the income of any corporation from sources within the state cannot be 
properly segregated from income without the state, then, in that event, 
the amount of the net income returned shall be that proportion of the 
taxpayer’s total net income which the taxpayer’s gross business done in 
the state of Montana bears to the total gross business of the taxpayer, and 
apportionment shall be made under the rules and regulations prescribed 
by the state board of equalization, giving consideration to sales, property 
and payroll and such other factors as may be deemed applicable; pro- 
vided, however, that the state board of equalization shall, upon the presen- 
tation of satisfactory evidence, determine that the income from sources 
within the state of Montana may be properly segregated from income from 
sources without the state of Montana and shall allow separate accounting. 
The board shall publish not less than once a year, all rules and regulations 
pertaining to this section. All decisions by the board under this section 
shall be subject to judicial review in an action prosecuted by the corpora- 
tion in the district court of Lewis and Clark county. The taxpayer cannot 
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change from one method of accounting to another method of accounting 
without first obtaining permission from the board. 


History: En. Sec. 3, Ch. 166, L. 1933; Repealing Clause 


amd. Sec. 1, Ch. 219, L. 1957. Section 2 of Ch. 219, Laws 1957 repealed 
all acts or parts of acts in conflict there- 
Amendment scat 


The 1957 amendment added the proviso 
clause to the first sentence and added the 
second, third and fourth sentences. 


CHAPTER 16—LICENSE TAXES—ELECTRICAL ENERGY PRODUCERS 


Section 84-1601. Electrical energy producers’ license tax. 


84-1601. (2343.1) Electrical energy producers’ license tax. That in 
addition to the license tax now provided by law, each and every individual, 
firm, partnership, common law trust, corporation, association or other or- 
ganization now engaged in the generation, manufacture or production of 
electricity, and electrical energy in the state of Montana, either through 
water power or by any other means, for barter, sale or exchange and herein- 
after referred to as the “producer,” shall on or before the fifteenth day of 
each calendar month beginning with the fifteenth day of August, 1957, ren- 
der a statement to the state board of equalization of the state of Montana, 
showing the gross amount of money received on account of sales of electrici- 
ty and electrical energy during the preceding calendar month without any 
deduction, and shall pay a license tax thereon in the sum of one and one- 
quarter per cent (114%) of such gross amount as shown on such statement 
in the manner and within the time hereinafter provided. 

History: En. Sec. 1, Ch. 51, Bx. L. Amendment 
1933; amd. Sec. 1, Ch. 83, L. 1937; amd. The 1957 amendment substituted “Au- 


Sec. 1, Ch. 214, L. 1957. gust, 1957” for “April 1934” and raised the 
. license tax from 1% to 14%. 


CHAPTER 18—LICENSE TAXES—GASOLINE DEALERS AND DIS- 
TRIBUTORS—SPECIAL FUEL TAX 


Section 84-1801.1. Gasoline license tax—amount—evaporation and other loss. . 

84-1802.1. Payment or credit of gasoline tax in event of change in rate of said 
tax. 

84-1812. Distribution of proceeds of tax—funds. 

84-1816. Use of state highway fund on federal highway system. 

84-1817. Distribution of state highway construction funds. 

84-1831. Definitions. 

84-1833. Special fuel dealers’ and special fuel users’ licenses and special fuel 
vehicle permits. 

84-1834. Special fuel dealers’ and special fuel users’ records. 

84-1839. Violations and penalties. 


84-1801.1. Gasoline license tax—amount—evaporation and other loss. 
Beginning January 16, 1958, every dealer (as defined in section 84-1801 of 
the Revised Codes of Montana, 1947, and acts amendatory) shall, when 
engaged in the business of producing, refining, manufacturing or compound- 
ing gasoline for sale or use, or importing gasoline into the state of Mon- 
tana or purchasing gasoline within the state of Montana for sale or use; 
pay to the state board of equalization, a license tax for the privilege of 
engaging in and carrying on such business in this state, in an amount equal 
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to six cents (6¢) for each gallon of gasoline (as defined in section 84-1801, 
subsections l(a), 1(b) and subsection 8 of the Revised Codes of Montana, 
1947 and acts amendatory) refined, manufactured, produced or impounded 
by such dealer, and distributed, used or sold by him in this state, or 
shipped, transported or imported by such dealer into and distributed, used 
or sold by him within this state, after it has arrived in and is brought to 
rest within this state, whether sold in the original packages or in broken 
packages; provided that all gasoline delivered by any dealer to any of his 
own service stations in this state shall be deemed to have been sold, and 
shall be treated and considered as sold, in computing such license tax, in 
the same manner as though the same had been sold to other persons. In 
making the computation of license tax due and in making payment thereof, 
two per cent (2%) of the amount of such tax shall be deducted by the 
dealer as an allowance for evaporation and other loss of gasoline handled 
by such dealer. No gasoline used or sold by such dealer, which was pur- 
chased by him from a dealer who has paid the tax thereon, shall be in- 
cluded or considered in determining the amount of such license tax to 
be paid by such dealer, and no gasoline exported by such dealer out of the 
state of Montana shall be included in the computation of any dealer’s li- 


cense tax herein provided for. 
History: En. Sec. 1, Ch. 230, L. 1957. 


Title of Act 


An act relating to a license tax for gaso- 
line dealers; providing that such license 
tax shall be seven cents on each gallon 
of gasoline sold or distributed; providing 
for a deduction from such tax for evapora- 
tion; providing for an effective date for 
such tax; repealing the license tax pro- 
vided in section 10 of chapter 39, Laws of 
Montana, 1945, as amended; and providing 
an effective date of this act; and repealing 
all acts and parts of acts in conflict here- 
with. 


Repealing Clauses 

Section 2 of Ch. 230, Laws 1957 read 
“The license tax of seven cents (7%) a 
gallon of gasoline on dealers or distribu- 
tors, provided for in section 10 of chapter 
39, Laws of Montana, 1945, as amended, 
shall be repealed from and after January 
15451958.” 

Section “3 ‘of Ch: 230, “Laws. 1957 ‘re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 

Section 4 of Ch. 230, Laws 1957 pro- 
vided the act should be in effect from and 
after January 15, 1958. 


Interim Gasoline Tax 


Section 84-1801.1 becomes effective from 
and. after) January 15, 1958. Until such 
date the gasoline tax is that established by 
section 10 of chapter 39, Laws 1945; 
amended by Sec. 1, Ch. 167, Laws 1949; 
amended by Sec. 1, Ch. 255, Laws 1955; 


amended by Sec. 1, Ch. 229, Laws 1957. 
Such acts are repealed by section 2 of 
Ch. 230, Laws 1957 from and after Janu- 
ary 15, 1958. Chapter 229 of Laws 1957 
reads as follows: 

“An act to amend section 10, chapter 39, 
of the Laws of the Twenty-ninth Legisla- 
tive Assembly of the state of Montana, 
1945, as amended by chapter 255 of the 
Laws of the Thirty-fourth Legislative 
Assembly of the state of Montana, 1955, 
relating to the license tax paid by gasoline 
dealers to the state board of equalization 
and fixing the amount thereof; provid- 
ing for an effective date; and repealing 
all acts and parts of acts in conflict 
herewith. 

“Section 1. That section 10 of chapter 
39, of the Laws of the Twenty-ninth Leg- 
islative Assembly of the state of Montana, 
1945, as amended by chapter 255 of the 
Laws of the Thirty-fourth Legislative As- 
sembly of the state of Montana, 1955, be, 
and the same is hereby amended to read 
as follows: 

“Section 10. For the purpose of pro- 
viding funds for the payment of the inter- 
est upon the maturing principal of the 
state highway treasury anticipation deben- 
tures herein provided for, every dealer as 
referred to and defined in the gasoline 
license tax laws of the state of Montana 


now in effect, until the principal and in- 


terest of all debentures issued under the 
authority of this act shall have been paid, 
shall pay to the state board of equalization 
for deposit in the state treasury, a license 
tax for the privilege of engaging in and 
carrying on such business in this state, 
in an amount equal to seven cents (7¢) 
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for each gallon of gasoline (as defined in 
section 84-1801, subsections 1 (a), 1 (b) 
and subsection 8 (2381.11), Revised Codes 
of Montana, 1947, (and acts amendatory), 
for the period commencing March 31, 1957 
and ending January 15, 1958, refined, 
manufactured, produced or impounded by 
such dealer, and distributed, used or sold 
by him in this state, or shipped, trans- 
ported or imported by such dealer into 
and distributed, used or sold by him with- 
in this state, after it has arrived in and 
is brought to rest within this state, 
whether sold in the original packages or 
in broken packages; provided that all 
gasoline delivered by any dealer to any 
of his own service stations in this state 
shall be deemed to have been sold, and 
shall be treated and considered as sold, in 
computing such license tax, in the same 
manner as though the same had been sold 


84-1802.1. 
of said tax. 


84-1812 


to other persons. In making the computa- 
tion of license tax due and in making pay- 
ments thereof, two per cent (2%) of the 
amount of such tax shall be deducted by 
the dealer as an allowance for evaporation 
and other loss of gasoline handled by such 
dealer. No gasoline used or sold by such 
dealer, which was purchased by him from 
a dealer who has paid the tax thereon, 
shall be included or considered in deter- 
mining the amount of such license tax to 
be paid by such dealer, and no gasoline 
exported by such dealer out of the state 
of Montana shall be included in the com- 
putation of any dealer’s license tax herein 
provided for. 

“Section 2. All acts or parts of acts in 
conflict herewith are hereby repealed. 

“Section 3. This act shall be in full 
force and effect from and after March 31, 
1957, to and through January 15, 1958.” 


Payment or credit of gasoline tax in event of change in rate 
In the event of an increase in the rate of tax imposed by the 


state of Montana upon gasoline, each dealer shall pay over to the board of 
equalization, in the manner herein provided, such additional amount of tax 
upon all gasoline in storage or in transit on the date of such increase in 
the rate of tax upon gasoline. In the event of a decrease in the rate of tax 
imposed upon gasoline, each dealer who shall have previously paid the 
greater tax shall be entitled to a credit or setoff for the amount of such 
differential in the rate of tax on gasoline in storage or in transit on the 
date of such decrease in the rate of tax. Said payment of tax or credit and 
setoff of tax shall be transmitted to the board of equalization within forty- 
five (45) days of such increase or decrease in the rate of tax upon gasoline, 
and shall be accompanied by an affidavit of said dealer containing a true 
and correct inventory of gasoline in storage or in transit on the date of 
increase or decrease in the rate of tax imposed on gasoline, except that a 
credit or setoff of tax shall be allowed in the manner provided herein on 
gasoline in storage or in transit on January 16, 1958, if the same be filed 
with the board of equalization within forty-five (45) days from and after 
the effective date of this act. The state board of equalization shall have 
the power to audit the records necessary to determine the validity of any 
claim. 


History: En. 84-1802.1 by Sec. 1, Ch. 
175, L. 1959. 


Title of Act 

An act to amend Chapter 18, Title 84 
of the Revised Codes of Montana, 1947, 
by adding thereto a new section to be 
numbered 84-1802.1, and providing for the 
payment or the credit and setoff of the 
tax upon gasoline in storage on the date 


84-1812. 


(2381.22) Distribution of proceeds of tax—funds. 


of increase or decrease in the rate of tax 
imposed on gasoline, providing that power 
to determine the validity of such claims 
shall rest in the state board of equaliza- 
tion; and containing a repealing clause. 


Repealing Clause 


Section! 2 of, Cha l/Z5, \ Laws ©1959 ores 
pealed all acts and parts of acts in con- 
flict therewith. 


All money 


received by the state treasurer in payment of license taxes under the pro- 
visions of this act shall be deposited and credited (a) seventy-five per cen- 
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tum (75%) to the state highway fund, and (b) twenty-five per centum 
(25%) to a special fund designated as “gasoline license drawback fund.” 


All money so collected and deposited in the gasoline license tax draw- 
back fund shall be used for the purpose of making such refunds and paying 
such drawbacks as are authorized by law to be made or paid to purchasers 
of gasoline used in this state for other purposes than the propulsion of 
motor vehicles over the public highways and streets of this state, provided, 
however, that at the close of each fiscal year, the state treasurer shall 
transfer all money remaining unexpended in said gasoline license tax 
drawback fund to the state highway fund; provided, further, that if at any 
time the money in said gasoline license tax drawback fund is insufficient 
in amount to pay duly authorized and approved refunds or drawbacks, the 
state treasurer shall transfer from the state highway fund a sum or sums 
sufficient in amount to meet and pay all such outstanding authorized and 
duly approved refunds or drawbacks. 


All money so collected and deposited or transferred to said state high- 
way fund shall be used and expended by the state highway commission in 
the construction, reconstruction, betterment, maintenance, administration, 
dissemination of public information, hereby determined to be a proper ad- 
ministrative expense, and engineering on the federal highway system of 
highways in this state selected and designated under the provisions of the 
federal aid act, approved July 11, 1916, and the federal highway act, ap- 
proved November 9, 1921, and all amendments thereto, and for the purpose 
of construction, reconstruction, betterment, maintenance, administration, 
dissemination of public information hereby determined to be a proper ad- 
ministrative expense and engineering of highways leading from each 
county seat in the state to said federal highway system of federal aid 
roads where such county seat is not on said system, and for the purpose of 
construction, reconstruction, betterment, maintenance, administration, dis- 
semination of public information, hereby determined to be a proper admin- 
istrative expense, and engineering of such other roads as have been or may 
be authorized by the laws of Montana, for the collection and enforcement of 
this act; provided, that the total cost to the state of,administration, dis- 
semination of public information, hereby determined to be a proper admin- 
istrative expense, and engineering on the federal aid work contemplated 
by this act shall not exceed for any fiscal year eight per centum (8%) of 
the total of state, federal aid and other available funds expended under the 
supervision of the state highway commission, and said eight per centum 
(8%) shall be known as the administrative fund. Provided further that 
the expenditure for dissemination of public information shall not exceed 
an annual expenditure of eighty-five thousand dollars ($85,000.00). 


History: En. Sec. 13, Ch. 19, L. 1927; expenditure for dissemination of public 
amd. Sec. 1, Ch. 178, L. 1929; amd. Sec. 1, information shall not exceed three and 
Ch. 231, L. 1953; amd. Sec. 1, Ch. 206, one-half per cent (34%%) not to exceed 
L. 1957. an annual expenditure of sixty-five thou- 
sand dollars ($65,000.00) of the above 

Amendment mentioned administrative fund; provided, 

The 1957 amendment substituted the however, that said expenditures for the 
last sentence of this section for one which dissemination of public information shall 
formerly read “Provided further that the terminate June 30, 1955.” 
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84-1816. (2396.2) Use of state highway fund on federal highway sys- 
tem. All moneys of the state highway fund, including moneys arising 
from the license tax upon dealers in gasoline and motor fuels, but exclud- 
ing moneys being held in such fund for refund or drawback purposes and 
expense of collection and enforcement, shall be used and expended by the 
state highway commission in the construction, reconstruction, betterment, 
maintenance, administration, dissemination of public information, hereby 
determined to be a proper administrative expense, and engineering on the 
federal highway system of highways in this state selected and designated 
under the provision of the federal aid act, approved July 11, 1916, and the 
federal highway act approved November 9, 1921, and all amendments 
thereto, and for the purpose of construction, reconstruction, betterment, 
maintenance, administration, dissemination of public information, hereby 
determined to be a proper administrative expense, and engineering of 
highways leading from each county seat in the state to said federal high- 
way system of federal aid roads where such county seat is not on said 
system, and for the purpose of construction, reconstruction, betterment, 
maintenance, administration, dissemination of public information, hereby 
determined to be a proper administrative expense, and engineering of such 
other roads as have been or may be authorized by the laws of Montana. 
Provided, that the total net costs to the state for administration on the 
federal aid work contemplated by this act shall not éxceed for any fiscal 
year eight per cent (8%) of the total of state, federal aid and other avail- 
able funds expended under the supervision of the state highway commis- 
sion, and said eight per cent (8%) shall be known as the administrative 
fund. Provided further that the expenditure for dissemination of public 
information shall not exceed an annual expenditure of eighty-five thousand 
dollars ($85,000.00). It shall be the duty of the state highway commis- 
sion, in expending such money, to carry forward construction from year 
to year, using the money expended through the matching up of federal aid 
allotments to Montana upon the said federal highway system of high- 
ways in the various parts of the state in accordance with the provisions 
of section 84-1817; provided that nothing in this act shall be construed to 
conflict with said federal aid highway acts and the rules by which they are 
administered. The state highway commission is authorized to enter into 
co-operative agreements with the national park service and the bureau of 
public roads for the purpose of maintaining national park approach roads 
in Montana. 


History: En. Sec. 2, Ch. 18, L. 1927; Amendment 
amd. Sec. 1, Ch. 74, L. 1945; amd. Sec. 1, The 1957 amendment increased the an- 
Ch. 264, L. 1947; amd. Sec. 1, Ch. 212, L. nual expenditure for dissemination of pub- 


1953; amd. Sec. 1, Ch, 241, L. 1953; amd. jic information from $65,000 to $85,000. 
Sec. 1, Ch. 88, L. 1955; amd. Sec. 2, Ch. ; 
206, L. 1957. Repealing Clause 


Section 3 of Ch. 206, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 

84-1817. (2396.3) Distribution of state highway construction funds. 
(1) Allotment of state construction funds for federal aid highway sys- 
tems. At the start of the fiscal year beginning July 1, 1957, and at the 
beginning of each fiscal year thereafter, the state highway commission 
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shall allot available state construction moneys to the federal aid interstate 
highway system, the federal aid primary highway system, the federal aid 
secondary highway system and the federal aid urban highway system in 
proportion to the amounts necessary to match the respective amounts of 
federal aid available for expenditure on these systems at the beginning of 
each fiscal year. 

(2) Apportionment of state construction moneys to the federal aid 
primary highway system. At the start of the fiscal year beginning July 
1, 1953, and at the beginning of each fiscal year thereafter, the state high- 
way commission shall compute from its records the percentage of in- 
completed mileage of the federal aid primary highway system within each 
of said districts which each district respectively bears to the total incom- 
pleted mileage of said federal aid primary highway system within this 
state at that time, and the actual respective percentages of incompleted 
mileage in each district as so computed and determined at the beginning 
of each fiscal year shall be used in apportioning construction moneys for 
that year to each of the said financial districts from the state highway fund 
as defined and provided by section 84-1816. As a basis for the determina- 
tion of the amount of incompleted mileage of said federal aid primary 
highway system in this state for each fiscal year, the state highway com- 
mission shall adopt as the criterion the current definition, as prescribed 
by the bureau of public roads, for a fully and adequately completed federal 
highway in this state. This criterion shall be considered as a one hundred 
per cent (100%) completed federal highway; and federal highway mile- 
age which is only partially completed under the application of this cri- 
terion, shall be considered as only partially completed on a percentage 
basis, this to be determined from the relative estimated percentage costs 
of construction already performed and of additional construction which 
must be performed to bring said mileage up to the standard of said cri- 
terion. 7 

(3) Apportionment of state construction moneys to the federal aid 
secondary highway system. At the start of the fiscal year beginning July 
1, 1953, and at the beginning of each fiscal year thereafter, state construc- 
tion moneys for the federal aid secondary highway system shall be ap- 
portioned to each of the financial districts as defined in section 84-1815 on 
a percentage basis as determined in the following manner: One-fourth (%) 
in the ratio of land area in each financial district to the total land area 
in the state; one-fourth (%4) in the ratio of the rural population in each 
financial district to the total rural population in the state; and one-fourth 
(44) in the ratio of the rural road mileage in each financial district to the 
total rural road mileage in the state; one-fourth (4%) in the ratio of value 
of rural lands in each financial district to the total value of rural land 
in the state. Said moneys to be further apportioned to the counties with- 
in each financial district in the same ratio of land area, rural population 
and rural road mileage; and value of rural lands, provided, that to the 
extent necessary to permit orderly programming and construction of 
projects, expenditures of construction money in any county may exceed the 
amount apportioned to that county with the provision that such excess 
expenditure shall not exceed three (3) times the amount of the last annual 
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apportionment to that county and that any excess expenditures shall be de- 
ducted from future apportionments to that county. 


For the purposes of this section, rural population is defined as total 
population less the population in cities over five thousand (5,000) per- 
sons and their unincorporated fringe urban areas as reported in the federal 
census. Decennial census figures for population shall be adjusted during 
the interim between censuses in accordance with the percentage of change 
occurring in annual motor vehicle registration figures for each county. 


For the purposes of this section, rural road mileage is defined as all 
road mileage outside incorporated cities, exclusive of road mileage on the 
federal aid rural primary highway system. Rural road mileage figures re- 
ported by the road inventory of the state highway commission shall be 
used in determining rural road mileage as defined in this section. 

For the purposes of this section, the value of rural lands, shall include 
the value of state owned lands from which the state derives grazing, tim- 
ber and agricultural income. 

The basis for the value of rural lands shall be computed from the fig- 
ures in the latest biennial report of the Montana state board of equalization. 
The basis for the value of state owned lands shall be computed from the 
latest figures on the total grazing, timber and agricultural lands in each 
county, submitted by the commissioner of state lands and investments in 
his latest biennial report. The average value of privately owned lands 
shall be the average value of the state owned lands, if the actual values are 
not available. 

(4) Apportionment of state construction moneys to the federal aid urban 
highway system. At the start of the fiscal year beginning July 1, 1953, 
and at the beginning of each fiscal year thereafter, state construction 
moneys for the federal aid urban highway system shall be apportioned to 
the cities in the state over five thousand (5,000) population in the ratio of 
urban population in each city to the total urban population in the state for 
all cities over five thousand (5,000) population. 


For the purpose of this section, urban population is defined as popula- 
tion within the incorporated limits of cities over five thousand (5,000) 
population and also the population within unincorporated urban fringe 
areas as delineated and reported in the federal census. 


To the extent necessary to permit orderly programming and con- 
struction of projects, expenditures of construction money in any urban city 
may exceed the amount apportioned to that city with the provision that 
such excess expenditure shall be deducted from future apportionments to 
that city. 


(5) Apportionment of state construction moneys to the federal aid 
interstate highway system. At the start of the fiscal year beginning 
July 1, 1957, and at the beginning of each fiscal year thereafter, state 
construction moneys for the federal aid interstate highway system shall 
be apportioned to each of the financial districts, as defined in section 
84-1815, Revised Codes of Montana, 1947, in proportion to the estimated 
cost of constructing or reconstructing the system in each district as com- 
pared with the total estimated cost of constructing or reconstructing the 


Se) 


84-1818 TAXATION 

entire system within the state. The cost estimates to be used for appor- 
tioning said state construction funds shall be those costs developed by 
the state highway commission in accordance with the provisions of 
subsection (d) of section 108 of title I of the federal aid highway act 
of 1956. 


(6) The state highway commission may vary the expenditures made 
in any financial district under the provisions of this act to the extent 
of fifteen per cent (15%) above the amount of money allocated to such 
district in any year for the federal aid primary highway system or the 
federal aid secondary highway system, and to the extent of one hundred 
per cent (100%) above the amount of money allocated to such district 
in any year for the federal aid interstate highway system, provided 
that the allocation of construction money to such district for the next 
succeeding fiscal year shall be decreased by an amount equal to such 


increased expenditures. 


History: En. Sec. 3, Ch. 18, L. 1927; 
amd. Sec. 1, Ch. 102, L. 1937; amd. Sec. 
1S Ch? 213.1. 1939> amd: Secil;- Ch: 175, 
L. 1943; amd. Sec. 1, Ch. 87, L. 1945; amd. 
Sec. 1, Ch. 240, L. 1953; amd. Sec. 1, Ch. 
1135-1957: amd. *sece 4, Choe 1S5, Jl. 
1959. 


Amendments 


The 1957 amendment in subd. (1) sub- 
stituted “July 1, 1957” for “July 1, 1953,” 
inserted the words “the federal aid inter- 
state highway system” and substituted the 
words ‘available for expenditure on these 
systems at the beginning of each fiscal 
year” for the words “apportioned to these 
systems” which appeared at the end of 
said subd. (1); added a new subd. (5); 
renumbered former subd. (5) as subd. (6) 
and in subd. 6 inserted the words “for the 


84-1818. 


Gasoline Lost—Refund 


Since there has been no amendment to 
this law expressing disapproval of an 
earlier supreme court decision that gaso- 
line lost or destroyed should be included 
in the provision for a refund of the tax 
paid, the legislature in effect approved the 
interpretation. State v. State Board of 
Equalization, 133 M 393, 324 P 2d 1057, 
1061. 

Where gasoline was lost during a flood 
which tipped over storage tank, the pur- 


84-1831. Definitions. 
shall apply: 


(a). 
(b). 
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federal aid primary highway system or 
the federal aid secondary highway sys- 
tem, and to the extent of one hundred per 
cent (100%) above the amount of money 
allocated to such district in any year for 
the federal aid interstate highway sys- 
tem.” 

The 1959 amendment added the fourth 
and fifth paragraphs to subd. (3) and in 
the third paragraph of subd. (4) deleted 
the words “expenditures of construction 
of projects’ which appeared after the 
word “projects.” 


Repealing Clauses 


Section 2 of ‘Cho 1)3) “Laws 19 57nd 
Sec. 2 of Ch. 133, Laws 1959 repealed all 
acts and parts of acts in conflict there- 
with. 


(2396.4) Refund of gasoline license tax—procedure. 


chaser was entitled to a refund of the 
tax paid. State v. State Board of Equali- 
zation, 133 M 393, 324 P 2d 1057, 1061. 

Where it has been decided that a claim- 
ant is entitled to a refund but the claim 
is such that it cannot be regularly itemized 
on prescribed forms, the board cannot set 
up the failure to comply with technical 
regulations as a reason for denying the 
claim. State v. State Board of Equaliza- 
tion, 133 M 393, 324 P 2d 1057, 1061. 


As used in this act, the following definitions 


[Same as parent volume. | 
[Same as parent volume. | 


(c) As used in this act, “public roads and highways of this state” 


shall mean all streets, roads, highways, and related structures as have been, 
or shall be, built and maintained with appropriated funds of the United 
States and which have been, or shall be, built and maintained with funds 
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of the state of Montana, or any political subdivision thereof, or which have 
been or shall be dedicated to public use or have been acquired by eminent 


domain. 


CGO. 01 )s 
History: En. Sec. 2, Ch. 162, L. 1955; 
amd. Sec. 3, Ch. 247, L. 1959. 
Amendment 


The 1959 amendment substituted pres- 
ent subd. (c) for one that read: “ ‘High- 


*k Ok Ok 


[Subdivisions (d) to (i), same as parent volume. ] 


open to the use of the public for the pur- 
pose of vehicular travel, notwithstanding 
that they may be temporarily closed or 
travel thereon restricted for the purpose 
of construction, maintenance, repair or 
reconstruction.” 


Way’ means every way or place generally 


84-1833. Special fuel dealers’ and special fuel users’ licenses and special 
fuel vehicle permits. (a) Required: It shall be unlawful for any person 
to act as a special fuel dealer in this state unless such person is the holder 
of an uncancelled fuel dealers’ license issued to him by the board. 

Every special fuel user shall obtain from the board, prior to the use 
of such special fuel for the propulsion of a motor vehicle or vehicles in this 
state, a special fuel users’ license, and a special fuel vehicle permit for each 
such vehicle or vehicles operated by him upon the highways as herein de- 
fined, which permit shall at all times be carried in the vehicle for which it 
was issued, and shall be exhibited for inspection on request of any checking 
station officer, Montana highway patrol officer, any member of the state 
board of equalization or any authorized employee of said board, or any 
other law enforcement officer. 


(b) to (g). * * * [Subdivisions (b) to (g), same as parent volume. |] 


(h) Revocation, suspension, cancellation and surrender of license 
and permit: The board may revoke the license of any special fuel dealer or 
special fuel user or any special fuel vehicle permit for reasonable cause. 
Before revoking such license or permit, the board shall notify the licensee or 
permittee of its intention so to do, by either certified or registered mail, ad- 
dressed to his last known address shown in the files of the board, requiring 
him to appear before the board on a day and hour specified in such notice, 
not more than thirty (30) days nor less than ten (10) days from date of such 
notice, and show cause, if any he has, why the license or the permit, or 
each of them, should not be revoked; provided, however, that at any time 
prior to and pending such hearing the board may, in the exercise of 
reasonable discretion, suspend such license or permit. 

Upon revocation by the board of any such license or permit, the 
holder thereof shall immediately surrender the same to the board for 
cancellation; and the holder of any such permit, having permanently dis- 
continued the use of any vehicle for which the permit was issued, for what- 
ever reason, shall immediately surrender the same to the board. for 
cancellation. 

The board shall cancel any license to act as a special fuel dealer or a 
special fuel user or any special fuel vehicle permit immediately upon 
surrender thereof by the holder. 

en a aie as parent yollntcrt 


(j;) Additional bond or deposit: The board may require a special 
fuel dealer or special fuel user to give a new or additional surety bond 
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or to deposit additional securities of the character specified in section 
2 (i) [84-1831 (1)], if, in its opinion, the security of the surety bond there- 
tofore filed by such special fuel dealer or special fuel user, or the market 
value of the properties deposited as security by such special fuel dealer or 
special fuel user, shall become impaired or inadequate; and upon failure of 
the special fuel dealer or special fuel user to give such new additional 
surety bond or to deposit additional securities within thirty (30) days after 
being requested so to do by the board, said board forthwith shall cancel 


his license. 


History: En. Sec. 4, Ch. 162, L. 1955; 
amd. Sec. 1, Ch. 216, L. 1957. 


Amendment 

The 1957 amendment in subd. (a) de- 
leted a former second sentence which 
read “Except for special fuel which is 
delivered by a special fuel dealer into a 
fuel supply tank of any motor vehicle in 
this state, it shall be unlawful for any 
person to consume special fuel for the 
propulsion of a motor vehicle upon the 
highways of this state unless such person 
is the holder of an uncancelled fuel user’s 
license issued to him by the board” and 
substituted the present second paragraph 
for one which read “Every special fuel 
user shall obtain prior to the use of spe- 
cial fuel for the propulsion of a motor 
vehicle or vehicles, in this state, a special 
fuel vehicle permit for such vehicle or 
vehicles operated by him upon the high- 
ways as herein defined”; in subd. (h) in- 


84-1834. Special fuel dealers’ and special fuel users’ records. 


serted in the caption to said subdivision 
the word “suspension” and deleted the 
reference to “bond”; in the first sentence 
substituted the word “any” for “a” and in 
the second sentence substituted the words 
“of its intention so to do, by either cer- 
tified or registered mail, addressed to his 
last known address shown in the files of 
the board, requiring him to appear before 
the board on a day and hour specified in 
such notice, not more than thirty (30) 
days nor less than ten (10) days from 
date of such notice, and show cause, if 
any he has, why the license or the per- 
mit, or each of them,” for the words ‘“‘to 
show cause within thirty (30) days of the 
date of the notice why the license or per- 
mit” and added the second paragraph; 
in subd. (j) substituted the word “its” 
for “his” appearing before the word “opin- 
ion” and changed spelling of the word 
“therefor” to “therefore.” 


(a) 


Preparation of records and inspection of: Every special fuel dealer, special 
fuel user and every person importing, manufacturing, refining, dealing 
in, transporting or storing, special fuel in this state, shall keep such rec- 
ords, receipts and invoices and other pertinent papers, with respect there- 
to as the board may require, and shall produce them for the inspection of 
the board at any time during the business hours of the day. 

(b) Retention of records: Said records, receipts, invoices and other 
pertinent papers shall be required to be kept for a period of at least five 
(5) years from the date on which the return to which they relate was 
required to have been made. 

History: En. Sec. 5, Ch. 162, L. 1955; 
amd. Sec. 2, Ch. 216, L. 1957. 


Amendment 


the board at any time during the business 
hours of the day” for a former last sen- 
tence of subd. (a) which read “The rec- 
ords, receipts, invoices and other per- 


The 1957 amendment inserted the words > 


“and inspection of” to the heading of 
subd. (a) and substituted the words “and 
shall produce them for the inspection of 


tinent papers shall be available at all 
times during the business hours of the 
day, to the board” and in subd. (b) sub- 
stituted the word “on” for the word “of.” 


84-1839. Violations and penalties. (a) Penalties and remedies: 
Any person violating any provision of this act is guilty of a misdemeanor, 
unless the act is by any other law of this state declared to be a felony, 
and upon conviction is punishable by a fine of not less than one hundred 
dollars ($100.00) nor more than two thousand dollars ($2,000.00) or by 
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84-2004 


imprisonment for not less than thirty (30) days nor more than six (6) 
months, or by both such fine and imprisonment. 


(b) Penalties are cumulative: 


The fine and imprisonment provided 


for in this section shall be in addition to any other penalty imposed by 


any other provision of this act. 
History: En. Sec. 10, Ch. 162, L. 1955; 
amd. Sec. 3, Ch. 216, L. 1957. 
Amendment 
The 1957’ amendment deleted former 


subd. (a) for text of which see parent 
volume, relettered former (b) to (a) and 


CHAPTER 


(c) to (b), and in subd. (a) substituted 
the word “act” for the word “section.” 


Repealing Clause 


Section 4 of Ch. 216, Laws 1957 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


20—LICENSE TAXES—METALLIFEROUS MINES 


Section 84-2004. Amount of tax. 
84-2006. Computation and notice of tax. 
84-2007. Delinquent taxes—penalty. 

84-2004. (2344.4) Amount of tax. The annual license tax to be paid 
by such person engaged in or carrying on the business of working or 
operating any mine or mining property in this state from which gold, 
silver, copper, lead or any other metal or metals, precious or semi- 
precious gems or stones are produced, shall be one dollar, together with 
an additional sum or amount computed on the gross value of product 
which may have been derived by [such person from] such business, work © 
or operation within this state during the calendar year immediately pre- 
ceding, at the following rates one-half of one per cent (% of 1%) of the 
amount by which such gross value of product exceeds one hundred thou- 
sand dollars ($100,000) and does not exceed two hundred and fifty thou- 
sand dollars ($250,000) ; three-fourths of one per cent (34 of 1%) of the 
amount by which such gross value of product exceeds two hundred and 
fifty thousand dollars ($250,000) and does not exceed four hundred thou- 
sand dollars ($400,000); one per cent (1%) of the amount by which the 
gross value of product exceeds four hundred thousand dollars ($400,000) 
and does not exceed five hundred thousand dollars ($500,000) and one and 
one-fourth per cent (149%) of the amount by which the gross value of 
product exceeds five hundred thousand dollars ($500,000). 


History: En. Sec. 4, Initiative No. 28, 
1925; amd. Sec. 1, Ch. °220, L. 1957; amd. 
Sec. 1, Ch. 176, L. 1959. 


Compiler’s Note 

The bracketed words “such person 
from” were inserted by the compiler. The 
words were in the section prior to the 
1959 amendment, but were omitted from 
the 1959 act, apparently through a typo- 
graphical error. Hence they were insert- 
ed in brackets by the compiler. 


Amendments 

The 1957 amendment increased the per 
cent of tax of the amount by which the 
gross value of product exceeds $500,000.00 
from 1% to 14%... 

The 1959 amendment increased the rate 
of tax from % of 1% to % of 1% on 


amounts from $100,000 to $250,000; from 
% of 1% to % of 1% on amounts from 
$250,000 to $400,000, and from 34 of 1% 
to 1% on amounts from $400,000 to 
$500,000. 


Repealing Clauses 


Section Zhof, Chi :220 saws /105/ sand 
Sec. 2 of Ch. 176, Laws 1959 repealed all 
as and parts of acts in conflict there- 
with. 


Effective Dates 


Section: "30h Ch. 220, Laws 1957 “pro- 
vided the act should be in effect from and 
after July 1, 1957. 

Section 3 of Ch. 176, ‘Laws 1959 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 7, 1959. 
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84-2006. (2344.6) Computation and notice of tax. The state board 
of equalization shall examine each such statement and return filed and 
determine and ascertain therefrom, and compute and assess the amount 
of the license tax to be paid by the person making and filing the same, and 
shall, not later than the first day of June, certify to the state treasurer the 
name of each person subject to the payment of license taxes under the pro- 
visions of this act, the amount thereof to be paid by such person. The said 
board shall at the same time mail to each person making and filing such 
statement and return, a written notice of the amount of the license tax to 
be paid by each, respectively, that the same is due and payable to the state 
treasurer, and that it will become delinquent at five o’clock p. m. on the 
thirtieth day of June, immediately following, and that if the same becomes 
delinquent a penalty of ten per centum will be added thereto, and that the 
whole amount of such license tax, with penalty added, will bear interest at 
the rate of twelve per centum per annum from the date the same becomes 
delinquent until paid. If any such person, has sold or otherwise disposed 
of any of its mine’s products at a price substantially below the true market 
price of such product at the time and place of such sale or disposal, then 
the state board of equalization shall compute the gross value of such por- 
tion of said mine’s product, so sold or disposed of substantially below the 
market price as aforesaid, which gross value shall be based upon the quo- 
tations of the price of such mine’s product in New York City, at the time 
such portion of the product was so sold or otherwise disposed of as evi- 
denced by some established authority or inarket report, such as the Engi- 
neering and Mining Journal, of New York, or some other standard publi- 
cation, giving the market reports for the year covered by such statement. 
Should there be no quotation covering any particular product, then the 
state board of equalization shall fix the value of such gross product, or such 
portion thereof, as shall have beeen sold or otherwise disposed of at a price 
substantially below the true market price at the time and place of such 
sale or disposal in such a manner as may seem to be equitable. 

History: En. Sec. 6, Initiative No. 28, Amendment 


1925; amd. Sec. 1, Ch. 165, L. 1959. The 1959 amendment advanced the due 
date set forth in the second sentence from 
November 30 to June 30. 


84-2007. (2344.7) Delinquent taxes— penalty. All license taxes as- 
sessed under the provisions of this act shall become delinquent if not paid 
by five o’clock p. m., on the thirtieth day of June following the date when 
the same are assessed and certified to the state treasurer, and as the same 
become delinquent a penalty of ten per centum shall be added thereto, and 
the whole amount of said license tax, with penalty added, shall bear inter- 
est at the rate of twelve per centum per annum from the date of becoming 
delinquent until paid. 


History: En. Sec. 7, Initiative No. 28, Repealing Clause 


1925; amd. Sec. 2, Ch. 165, L. 1959. Section 3 of Ch. 165, Laws 1959: re- 
pealed all acts and parts of acts in con- 
Amendment flict therewith. 


The 1959 amendment advanced the due 
date from November 30 to June 30. 
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CHAPTER 21—LICENSE TAXES—NATURAL GAS DISTRIBUTORS 


Section 84-2102. Natural gas distributors’ license tax—amount—standard for measure- 
ment of gas distributed—persons not contemplated by act. 


84-2102. (2408.2) Natural gas distributors’ license tax—amount— 
standard for measurement of gas distributed—persons not contemplated 
by act. Every person engaged in or carrying on the business of dis- 
tributing to consumers within this state, natural gas, produced, or not 
produced within this state, or engaged in or carrying on the business of 
owning, controlling, managing, leasing or operating within the state, any 
system or plant for the distribution of natural gas, produced, or not pro- 
duced within this state, to consumers within this state for the purpose 
of use outside this state, or engaged in or carrying on the business of 
owning, controlling, managing, leasing or operating within this state, 
any system or plant for the distribution of natural gas, produced, or not 
produced within this state, to consumers within this state must, for the 
year beginning July 1, 1957, and each year thereafter when engaged in 
carrying on such business in this state, pay to the state treasurer for the 
exclusive use and benefit of the state of Montana, a license tax for en- 
gaging in and carrying on such business an amount equal to one-half 
(1%) of one (1) cent for each one thousand (1000) cubic feet of such 
natural gas, produced within this state, or not produced within this state, 
and distributed by such person to consumers within this state, during 
such year, or conveyed through a pipe line to a point outside this state 
during such year, except in connection with the operating of natural gas 
wells from which the same was extracted or produced, or delivered 
by such person to any other person for sale, and that the standard or base 
pressure to be used in the measurement of such gas so distributed for 
determining the amount of license tax imposed hereunder, shall be ten 
(10) ounces above an atmospheric pressure of fourteen (14) and four- 
tenths (4/10) pounds per square inch, and at a temperature of sixty (60) 
degrees Fahrenheit, regardless of the atmospheric pressure and tempera- 
ture at the point of measurement, and all measurements of gas shall be re- 
duced, by computation, to these standards no matter what may have been 
the pressure and temperature at which gas was actually produced or 
measured; provided, however, that nothing in this act shall be construed 
as requiring laborers, employees, hired or employed, by any person to work 
on or about, or in connection with any natural gas well property or busi- 
ness, to pay such license taxes, nor shall any work required to be done 
in prospecting, or in developing, or opening up any natural gas property 
or plant, be deemed to be carrying on of natural gas business, or engaging 
in the business of working or operating of a natural gas well or plant; 
provided further, that if during any such work of developing any 
natural gas property, any marketable natural gas shall be extracted or 
produced and sold, then the same shall be deemed the carrying on of a 
natural gas business of distributing to consumers. 


History: En. Sec. 2, Ch. 180, L. 1933; Amendment 
amd. Sec. 1, Ch. 52, Ex. L. 1933; amd. The 1957 amendment substituted the 


Sec. 1, Ch. 205, L. 1957. word “consumers” for the words “the 
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public” each time it appears in this sec- Repealing Clause 

tion and also substituted “beginning July Section 2 of Ch. 205, Laws 1957 repealed 
1, 1957” for the year “1934” and “one- all acts and parts of acts in conflict there- 
half (%)” for “three-eighths (3%).” with. 


CHAPTER 22—LICENSE TAXES—OIL PRODUCERS 


Section 84-2202. Oil producers’ license tax—amount—exceptions. 


84-2202. (2398) Oil producers’ license tax — amount — exceptions. 
Every person engaging in or carrying on the business of producing, within 
this state, petroleum, or other mineral or crude oil, or engaging in or 
carrying on the business of owning, controlling, managing, leasing or 
operating within this state any well or wells from which any merchantable 
or marketable petroleum or other mineral or crude oil is extracted or 
produced, sufficient in quantity to justify the marketing of the same, 
must, for the year beginning July 1, 1957, and each year thereafter, when 
engaged in or carrying on any such business in this state, pay to the 
state treasurer, for the exclusive use and benefit of the state of Montana, 
a license tax for engaging in and carrying on such business, computed at 
the following rates: 


(a) two per cent of the total gross value of that portion of all the pe- 
troleum and other mineral or crude oil produced by such person from each 
lease or unit in the calendar quarter not in excess of an amount obtained 
by multiplying the number of producing wells on such lease or unit by four 
hundred fifty (450) barrels. 


(b) two and one-half per cent of the total gross value of that portion 
of all the production of such person from each lease or unit in each calen- 
dar quarter in excess of four hundred fifty (450) barrels multiplied by the 
number of producing wells on such lease or unit; but in determining the 
amount of such tax there shall be excluded from consideration all petro- 
leum, or other crude or mineral oil produced and used by such person 
during such year in connection with his operations in prospecting for, de- 
veloping and producing such petroleum, crude or mineral oil; provided, 
however, that nothing in this act shall be construed as requiring laborers 
or employees, hired or employed by any person, to drill any oil well, or 
to work in or about any oil well, or prospect or explore for, or do any work 
for the purpose of developing any petroleum or other mineral or crude oil 
to pay such license tax, nor shall any work be done, or the drilling of any 
well or wells, for the purpose of prospecting or exploring for petroleum or 
other mineral or crude oils, or for the purpose of developing same, be 
deemed to be engaging in or carrying on of any such business; provided, 
further, that in the doing of any such work, or in the drilling of any oil well, 
or in such prospecting, exploring or development work, any merchantable 
or marketable petroleum or other mineral or crude oil in excess of the 
quantity required by such person for carrying on such operation shall be 
produced sufficient in quantity to justify the marketing of the same, then 
such work, drilling, prospecting, exploring or development work shall be 
deemed to be the engaging in and carrying on of such business within this 
state within the meaning of this section. 
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History: En. Sec. 2, Ch. 266, L. 1921; 
re-en. Sec. 2398, R. C. M. 1921; amd. Sec. 
1, Ch. 67, L. 1923; amd. Sec. 1, Ch. 221, 
L. 1957; amd. Sec. 1, Ch. 172, L. 1959. 


Amendments 


The 1957 amendment substituted “be- 
ginning July 1, 1957” for the year “1923”; 
substituted a semicolon, the words “com- 
puted at the following rates:” and a new 
subd. (a) reading, “(a) two per cent of 
an amount determined by multiplying the 
number of producing wells of such person 
on each lease or unit by the total gross 
value of the first four hundred fifty (450) 
barrels of petroleum and other mineral or 
crude oil produced from such lease or 
unit in each calendar quarter” for the 
words “in an amount equal to two per 
centum of the total gross value of all 
petroleum and other mineral or crude 


84-2602 


production of such person in excess of the 
first four hundred fifty (450) barrels per 
calendar quarter from each lease or unit.” 

The 1959 amendment substituted pres- 
ent subd. (a) and the portion of present 
subd. (b) preceding the first semicolon 
therein, respectively, for the subd. (a) 
inserted by the 1957 amendment and for 
the words inserted by the 1957 amend- 
ment at the beginning of subd. (b). 


Repealing Clauses 

Section’ Z..0t2Ch. +21, Laws ?1957 ,and 
Sec. 3of “Ch 17Z,. Laws ‘1959 \repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Dates 


Section 3 of Ch. 221, Laws 1957 pro- 
vided the act should be in effect from 
and after the first day of July, 1957. 


oil produced by such person within this 
state during such year”; and created a 
new subd. (b), inserting at the beginning 
thereof the words “two and one-half per 
cent of the total gross value of all such 


Section 2 of Ch. 172, Laws 1959 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 7, 1959. 


CHAPTER 26—LICENSE TAXES—TELEPHONE COMPANIES 


Section 84-2601. 
84-2602. 


84-2601. Annual tax levied on gross income of telephone business. 
That on and after the first day of April, 1957, there is hereby levied and 
shall be collected an annual tax of one and one-half per cent (144%) of the 
gross income, in excess of two hundred fifty dollars ($250.00) quarterly, 
derived from any telephone business within this state including the trans- 
mission of telephone messages in this state, over telephone lines in this 
state owned by any person, association or corporation; provided, how- 
ever, that no bill, statement or account rendered or given any customer 
shall set out or contain, as a separate item, any amount on account or by 
reason of the license tax imposed by this act. Such annual license tax shall 
be paid in quarterly installments for the quarters ending respectively 
March 31, June 30, September 30, and December 31, in each year. 

History: En. Sec. 1, Ch. 94, L. 1937; | Amendment 
amd. Sec. 1, Ch. 41, L. 1947; amd. Sec. 1, The 1957 amendment substituted “April, 


Che213,.1...1957. 1957” for “April, 1947” and raised the 
annual tax from 14% to 14%. 


Annual tax levied on gross income of telephone business. 
Statement and payment on gross income—certain business excluded. 


84-2602. Statement and payment on gross income—certain business 
excluded. Each and every person, association or corporation liable to tax 
under this act engaged in carrying on such telephone business in this 
state shall, within sixty (60) days after the end of each quarter, beginning 
with the quarter ending September 30, 1957, make out in duplicate and 
file with the state board of equalization, under oath, a statement in such 
form as the state board of equalization may require and prescribe, show- 
ing the total gross income of such person, association or corporation de- 
rived from the telephone business within this state including the trans- 
mission of telephone messages originating and terminating within this 
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state, but excluding therefrom the gross income derived from the trans- 
mission of telephone messages passing through this state but both 
originating and terminating outside of this state and from those originat- 
ing outside of, but terminating within this state and from those originating 
within but terminating outside of this state during the preceding quarter, 
and containing such other information as the state board of equalization 
may require; and shall accompany such statement with the payment to 
the state board of equalization of a license tax in the amount equal to one 
and one-half per cent (14%2%) of such gross income. 

History: En. Sec. 2, Ch. 94, L. 1937; 
amd. Sec. 2, Ch. 213, L. 1957. 


Amendment 
The 1957 amendment substituted “Sep- 


Repealing Clause 


Section 3 of Ch. 213, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


tember 30, 1957” for “June 30, 1937” and 
“one and one-half per cent (14%%)” for 


“(114%).” 


Effective Date 


Section 4 of Ch. 213, Laws 1957 pro- 
vided the act should be in effect from and 


after the first day of July, 1957. 


CHAPTER 33—LICENSES—MOVING PICTURE THEATERS 
(Repealed—Section 1, Chapter 33, Laws of 1957) 


84-3301 to 84-3307. 
Repeal 


These sections (Secs. 1 to 6, 8, Ch. 91, 
TAu1932;,amdsSec.stl,, Chin '74412.41953); 


Repealed. 


relating to licenses for moving picture 
theaters, were repealed by Sec. 1, Ch. 
33, Laws 1957, effective April 1, 1957. 


CHAPTER 38—LEVY OF TAXES 
Section 84-3804. 


84-3804. Increase of state tax levy—support units of university. The 
rate of taxation on real and personal property for state purposes, as is here- 
after defined, for each year for a period of ten (10) years beginning with 
the year 1959; shall be increased six (6) mills on each dollar of taxable 
valuation in addition to the levy which is now or may hereafter be author- 
ized by section 9 of article XII of the constitution of the state of Montana, 
and the legislative assembly is authorized and empowered to levy an addi- 
tional tax for state purposes for each of said years of not exceeding six (6) 
mills on each dollar of taxable valuation for state purposes, and all money 
derived from said additional levy of six (6) mills for each of said years or so 
much thereof as may be necessary shall be appropriated by the legislative 
assembly for the support, maintenance and improvement of the state uni- 
versity of Missoula, the state college of agriculture and mechanic arts at 
Bozeman, the Montana state school of mines at Butte, the western Mon- 
tana college of education at Dillon, the eastern Montana college of educa- 
tion at Billings, and the northern Montana college at Havre, now compris- 
ing the units of the university of Montana, together with the agricultural 
experiment station and its branches and substations, and the agricultural 
extension service, including the soil survey and grain laboratory. 


History: En. Sec. 1, Ch. 218, L. 1957. 
Referendum No. 61, approved at election 


Increase of state tax levy—support units of university. 


Nov. 4, 1958, effective under Governor’s 
proclamation on Dec. 8, 1958. 
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Compiler’s Notes vote of the qualified electors and procla- 
This section is substituted for Sec. 1, mation of the governor thereafter; pro- 
Ch. 217, Laws 1947 and given the same vided however, nothing contained herein 
section number at it covers the same sub-_ Shall be construed to or shall in any man- 
ject matter. Section 1, Ch. 217, Laws mer effect a repeal of chapter 217 of the 
1947 was repealed by Sec. 4, Ch. 218, laws of 1947 unless a majority of all votes 
Laws 1957, effective Dec. 8, 1958. ~ cast at the referendum election herein 
Sections 2 and 3 of Ch. 218, Laws 1957. provided shall be in favor of this act. 
provided for submission of the act to the Upon approval of this act by a majority 


people at the general election of 1958. of all votes cast at the referendum elec- 
j : tion herein provided, chapter 217 of the 
Effective Date and Repealing Clause laws of 1947 and all other acts and parts 
Section 4 of Ch. 218, Laws 1957 read of acts in conflict herewith shall be here- 
“This act shall be in full force and effect by repealed.” Governor’s proclamation, 


from and after its passage by this legis- dated December 8, 1958. 
lative assembly, approval by a majority 


CHAPTER 41—COLLECTION OF GENERAL PROPERTY TAXES—TAX 
SALES—REDEMPTION—TAX DEEDS—SALE OF TAX DEED LANDS 


Section 84-4132.1. Hospitals, charitable corporations, nonprofit associations—redemp- 
tion of lands after 20 years where no assignment of certificate 
or no action for tax deed taken. 


84-4132.1. Hospitals, charitable corporations, nonprofit associations— 
redemption of lands after 20 years where no assignment of certificate or no 
action for tax deed taken. ‘That from and after the passage and approval 
of this act, any hospital, charitable corporation, or nonprofit association 
having an equitable or legal interest in real estate heretofore sold for taxes 
or assessments to any county, or which has been struck off to any county 
when the property was offered for sale, or to which real property a lien 
for taxes or assessments has attached, and where such sale or tax lien is 
more than twenty (20) years old, and no assignment of the certificate 
of such sale or of said tax lien has been made, and no action for the issuance 
of a tax deed has been taken, shall be permitted to redeem the same and 
pay such tax lien, by paying the original tax or assessment due thereon, 
without the payment of any penalty or interest thereon. Such redemption 
of tax sale or payment of tax lien must be made on or before the Ist day of 
December, 1957, if it is to be made without the payment of penalty or 
interest. This act shall not apply to the purchaser of any certificate of 
sale made prior to the passage and approval of this act. 

History: En. Sec. 1, Ch. 112, L. 1957. “If any section, subsection, sentence, 

f clause, or phrase of this act is for anv 

Title of Act reason held unconstitutional, such decision 
An act to permit real property to be — shall not affect the validity of the remain- 
redeemed from tax sale or tax lien where ing portion of this act.” 
such sale or lien is more than twenty (20) R i Cl 
years old, and no assignment thereof has Mii hee 
been made, and no proceedings for tax Section 4 of Ch. 112, Laws 1957 read 
deed initiated, by paying the original tax “All acts and parts of acts are hereby 
or assessment, provided such original repealed.” 
taxes or assessment be paid on or before EffectiveiDate 


December 1, 1957; providing for a con- ; 
way hi hie. 4s Section 3 of Ch. 112, Laws 1957 pro- 
stitutionality provision and providing for ited ‘theta ceeaheuld: Bat ia fatfere trun oe 


an effective date and repealing all acts yi 
and parts of acts in conflict herewith. ae ake Piosy. and approval. Approved 
arch, 4 


Separability Clause 
Section 2 of Ch. 112, Laws 1957 read 
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84-4151. (2209) Notice of application for tax deed. 


Affidavit Special Assessment by Irrigation Dis- 
Where affidavit recited that notice of trict 
application was published for two consecu- Where irrigation district’s purported 


tive weeks, but did not aver that the first special assessments were made en bloc, 

publication was made 60 or more days in not individually, the assessments were in- 

advance of the tax deed as required by sufficient to create a lien and district was 

this section, such affidavit was defective not entitled to notice of application for 

and hence the tax deed is fatally defective. tax deeds under this section. Vail v. 

Bentley v. Rosebud County, 230 F 2d 1. Custer County, 132M 205,315 Pizdse93) 
999. 


84-4156. (2212) Affidavit showing notice given—sum allowed therefor. 


Affidavit fective and hence the tax deed fatally 
Where affidavit recited that notice of defective. Bentley v. Rosebud County, 
application was published for two consecu- 230 F 2d 1. 
tive weeks, but did not aver that the first 
NA ae : References 
blicat de 60 d 
Re APL. aac RA uch tae Cited Oreapolieth ae: eect tm me aan 


advance of the tax deed as required by : : 
: -415] hieamdavit de-rM. 1935 tin “Martek. iv. Smith) 91329 Mav: 
section 84-4151, such affidavit was de 314 P 3d 864, 865. 


84-4158. (2214) Procedure in actions to quiet title to tax deed property. 


Deposit of Taxes and Other Costs hearing to fix the amount of taxes, inter- _ 
Where order was entered in conformity ¢St, Penalties, and money spent in im- 
with opinion of supreme court, requiring Proving the property and requiring a de- 
plaintiff to pay to defendant certain sum Posit of such amount does not authorize 
and reciting that if plaintiff refused to the court to postpone such determination 
deposit sum by specified date, judgment and merely requires a bond be deposited 


would be entered for defendant quieting 0 cover such amount. The court’s duty 
title in him and motion of plaintiff to is to determine the amount necessary for 


vacate such order was not brought on for ee a arene in ee and se fix 
hearing for more than 12 years after it le time tor its payment. otate v. District 
was made, laches of plaintiff barred relief. Court, 130 M 103, 295 P 2d 1042, 1044. 


State ex rel. Johnstone v. District Court, References 


132M °377,'319'P>2d' 957; 959) : spre 3 
: : Cited or applied in Marek v. Smith, 132 
Order Requiring Deposit M 73, 314 P 2d 864, 866. 
This section, requiring the court upon 


84-4160.1. (2214.2) Validation of tax deeds. 


History Correction 

History: En. Sec. 1, Ch. 79, L. 1933; 
amd. Sec. 1, Ch. 132, L. 1937; amd. Sec. 
1, Ch. 94, L. 1939; amd. Sec. 1, Ch. 105, L. 
1939; amd. Sec. 1, Ch. 171, L. 1947. 


84-4168. (2215.7) Judgment—order to issue tax deed to plaintiff, etc. 


Collateral Attack the same person and that all defendants 

Decree in favor of plaintiff, son of de- had been duly and legally served and 
ceased, in action to procure tax deed there was no suggestion that creditors of 
could not be collaterally attacked in con- the deceased or estate yet remained to be 
demnation proceedings on the ground of paid, or that final settlement of the es- 
defective service where it was expressly tate would be dependent upon this asset. 
found that defendant son, and the admin- United States v. Hoerner, 157 F Supp 563, 
istrator of the estate of the deceased, were 564, 566. 


84-4170. (2215.9) Effect of deed. 


Void Assessment and mineral rights under the land but did 
Where county assessed tax on minerals not assess a tax on the party’s right of 
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PROTEST PAYMENT OF TAXES—ACTION TO RECOVER 


entry for mining purposes, a tax deed 
based on such proceeding was void since 
unuet Const: Art. «AIL, ('séc. °3) “the 


84-4176. 
References | 
Cited or applied in Minerals Engineer- 


ing Co. v. Greene, 131 M 119, 308 P 2d 
977, 981. 


84-4180. 


Due Process 


Tax sale is a proceeding in rem against 
the property itself and not in personam. 
Thus a notice with description of the 
property accurately contained therein suf- 
fices to support any requirements of due 
process. Meyer v. Chessman, 132 M 187, 
Siete otaeo 14: , 


Proceedings for Tax Sale 
Defendants in quiet title action ac- 


84-4504 


minerals or mineral rights cannot be 
taxed. . Lehieldt. vy. Adams,, 130 M ‘395, 


303 P 2d 934. 


(2222) Taxes, etc., illegally collected to be refunded. 


(2225) What mistakes do not affect sale of property for taxes. 


quired no property rights in disputed 
land by deed from transit company be- 
cause at the time they received deed trans- 
it company had already been divested of 
title in proceedings for the taking of a 
tax deed. Meyer v. Chessman, 132 M 
187, 310,fe ea ol, OL, 


References 


Cited in Vail v. Custer County, 132 M 
205, 315 P 2d 993, 999. 


84-4190. Sale of county tax deed lands—procedure—preferential, etc. 


References 


Cited in. Flom vy. Unknown Heirs of 
Conrad, 132 M 574, 319 P 2d 499, 502. 


84-4193. 


References 


Cited in Flom v. Unknown Heirs of 
Conrad, 132 M 574, 319 P 2d 499, 502. 


Unsold land—how disposed of—interest rate. 


CHAPTER 45—PROTEST PAYMENT OF TAXES—ACTION TO RECOVER 


84-4502. 


Complaint Insufficient 


Taxpayer’s complaint to recover ex- 
cessive taxes paid under protest failed 
to state a cause of action where it failed 
to allege that application to the county 
board of equalization for reduction in as- 
sessment before resorting to court, or 
appeared before county board, state board 
of equalization or anyone charged with 


84-4503. 


Sole Remedy for Over-valuation 


Where a person is liable to taxation for 
personal and real property, his sole rem- 


(2269) Payment of taxes under protest—action to recover. 


the equalization of taxes, and defendant’s 
demurrer should have been sustained. 
Blair’ vse 6tter 132 °M6117628315. Pe 2d 
177, 178, 180. 


References 

Cited in Great Northern Railway Co. v. 
Roosevelt County, — M —, 332 P 2d 
501, 504. 


(2270) Assessment for taxation—increase over statement, etc. 


in the first instance. Blair v. Potter, 132 
M+#176;315) P) 240177, 181; 


: References 
edy for an over-valuation and over-taxa- ; ; ; 
tion is by the statutory procedure of ap- Cited in Great Northern Railway Co. v. 
pearing before the proper taxing boards spe County, — M —, 332 P 2d 
84-4504. (2272) Other remedies superseded. 
References 


Cited in Blair v. Potter, 132 M 176, 315 
be2d 177,180, 
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CHAPTER 47—CITIES AND TOWNS—TAXATION AND LICENSE 


Section 84-4711. Qualifications for voting on creation or increasing municipal or 
school indebtedness. 


84-4701. (5194) Limitation on amount of tax for municipal purposes, etc. 


References 
Cited in Hill v. Billings, — M —, 
328 P 2d 1112, 1116. 


84-4711. (5199.1) Qualifications for voting on creation or increasing 
municipal or school indebtedness. That from and after the passage and 
approval of this act, only such registered electors of the city, town, school 
district, or other municipal corporation whose names appear upon the last 
preceding assessment roll shall be entitled to vote upon any proposal to 
create or increase any indebtedness of city, town, school district or other 
municipal corporation, required by law to be submitted to a vote of the 
electors thereof; provided however, that no such elector, otherwise quali- 
fied hereunder, shall be denied the right to vote by reason of the fact that 
the polling place for a general election for the precinct wherein he resides 
and is entitled to vote, lies within another city, town, school district or 
other municipal corporation. 


History: En. Sec. 1, Ch. 98, L. 1923; district or municipal corporation and vot- 
amd. Sec. 1, Ch. 47, L. 1929; amd. Sec. ing in another. 
1, Ch. 126, L. 1959. 

Effective Date 

Amendment Section 2 of Ch. 126, Laws 1959 pro- 

The 1959 amendment added at the end vided the act should be in effect from and 
of the section the proviso concerning per- after its passage and approval. Approved 
sons residing in one city, town, school March 5, 1959. 


CHAPTER 49—INCOME TAX 


Section 84-4901. Income tax—definitions. 

84-4902. Rate of income tax. 

84-4903. Tax on nonresident. 

84-4903.1. Collection of tax from nonresidents—withholding authorized. 

84-4903.2. Deducting and withholding from payments to nonresidents—trans- 
mittal to state board of equalization. 

84-4903.3. Exceptions from withholding requirements. 

84-4903.4. Withholding agent. 

84-4903.5. Quarterly payment by withholding agent—exception. 

84-4903.6. Modification of withholding provisions. 

84-4903.7. Failure to withhold or pay—penalties. 

84-4903.8. Board may require withholding agent to make return and pay tax 
at any time. 

84-4903.9. Amounts withheld as lien against agent—priority. 

84-4903.10. Rights of nonresident. 

84-4903.11. Nonresident ad valorem taxpayers—list—duty of county assessor. 

84-4903.12. List of loans made to nonresidents upon grain for which chattel 
mortgage filed—duty of clerk to prepare. 

84-4903.13. Rules and regulations. 

84-4907.1. Veterans’ bonus—exemption from income tax law. 

84-4910. Exemptions. 

84-4911, Income tax involving partnership—partnership statements required. 

84-4914. ee and payment of tax—penalty and interest—refunds— 
credits. 

84-4915. Exemption allowed nonresident—effect of changing resident status. 

84-4923.1. Review by court. 
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INCOME TAX 84-4902 
84-4937. Credit allowed resident taxpayers for income taxes imposed by 
foreign states. 
84-4943. Deduction and withholding of tax from wages—amount. 
84-4956. Credits and refunds. 
84-4957. Income tax refund account. . 


84-4901. (2295.1) Income tax—definitions. For the purpose of this 
act unless otherwise required by the context: 

(1). * * * [Same as parent volume. ] 

(2) The word “taxpayer” includes any person or fiduciary, resident or 
nonresident, subject to a tax imposed by this act, and does not include 
corporations. 

(3) to (7). [Subdivisions (3) to (7), same as parent volume. |] 

(8) The words “foreign country” or “ foreign government” mean any 
jurisdiction other than one embraced within the United States. The words 
“United States” include the states, the territory of Hawaii, and the District 
of Columbia. 

(9). * * * [Same as parent volume. ] 

(10). * * * [Same as parent volume.] 

(11) The term “taxable income” means the gross income of a tax- 
payer less the deductions and exemptions provided for in this act. 

History: En. Sec. 1, Ch. 181, L. 1933; 


amd. Sec. 1, Ch. 166, L. 1947; amd. Sec. 
1, Ch. 253, L. 1959. 


* OK OK 


Amendment 


The 1959 amendment in subd. (2) in- 
serted the words “resident or nonresi- 
dent”; in subd. (8) substituted “the terri- 
tory of Hawaii’ for “the territories of 
Alaska and Hawaii” and added subd. (11). 


84-4902. (2295.2) Rate of income tax. There shall be levied, collected 
and paid for each taxable year upon the taxable income of every taxpayer 
subject to this tax, after making allowance for exemptions and deductions, 
as hereinafter provided, a tax at the following rates, to wit: 

(a) On the first one thousand dollars ($1,000.00) of taxable income, or 
any part thereof, at the rate of one per centum (1%) ; 

(b) On the next one thousand dollars ($1,000.00) of taxable income, 
or [any] part thereof, at the rate of two per centum (2%) ; 

(c) On the next one thousand dollars ($1,000.00) of taxable income, 
or any part thereof, at the rate of three per centum (3%); 

(d) On the next two thousand dollars ($2,000.00) of taxable income, 
or any part thereof, at the rate of four per centum (4%) ; 

(e) On the next two thousand dollars ($2,000.00) of taxable income, or 
any part thereof, at the rate of five per centum (5%) ; 

(f) On any taxable income in excess of seven thousand dollars 
($7,000.00) at the rate of seven per centum (7%). 


History: En. Sec. 2, Ch. 181, L. 1933; 
amd. Sec. 1, Ch. 40, Ex. L. 1933; amd. 
Sec. 1, Ch. 228, L. 1957; amd. Sec. 1, Ch. 
265, L. 1959. 


Compiler’s Note 
The bracketed word “any” in subd. (b) 
was inserted by the compiler. 


Amendments 


The 1957 amendment completely revised 
the rates of income tax (subds. (a) to 
(h)). For this portion of this section be- 
fore amendment see parent volume. 

The 1959 amendment substituted “tax- 
able income” for “net income” each time 
it appears in this section; substituted “tax- 
payer” for “individual” and “exemptions” 
for “exceptions” in the preliminary sen- 
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tence; raised the rate in subd. (b) from Repealing Clauses 

132% to 2%; raised the rate in subd. (c) Section 2 of Ch. 228, Laws 1957 and 
from 2% to 3%; substituted $2,000 for Sec. 2 of Ch. 265, Laws 1959 repealed all 
$1,000 and raised the rate from 272% to acts or parts of acts in conflict therewith. 
4% in subd. (d); substituted $2,000 for 

$1,000 and raised the rate from 3% to Effective Dates 

5% in subd. (e); and substituted subd. — Section 3 of Ch. 228, Laws 1957 read 
(f{) for former subds. (f), (g) and (h) “This act shall be effective as to all tax- 
which read as follows: “({) On the next able periods ending on or after December 
one thousand dollars ($1,000.00) of net 31, 1957, whether on the calendar or fis- 
income, or any part thereof, at the rate cal year basis.” 

of three and one-half per centum (372%); Section 3 of Ch. 265, Laws 1959 read 
(g) On the next one thousand dollars “This act shall be in full force and effect 
($1,000.00) of net income, or any part from and after December 31, 1959.” 
thereof, at the rate of four per centum 

(4%); (h) On any net income in excess 

of seven thousand dollars ($7,000.00) at 

the rate of five per centum (5%).” 


84-4903. (2295.3) Tax on nonresident. (a) A like tax is imposed 
upon every person not resident of this state which tax shall be levied, col- 
lected and paid annually, at the rates specified in section 84-4902, with 
respect to his entire net income as herein defined from all property owned 
and from every business, trade, profession, or occupation carried on in this 
state. 

(b) In the case of a nonresident officer or director of a corporation 
doing business in this state, such salaries, fees, or other compensation of 
such officer or director paid to him by such corporation shall be treated 
as income from sources within this state to the extent such salary, fee or 
other compensation is claimed as a deduction in computing income for 
Montana corporation license tax purposes, whether or not any personal 
services have been performed by such nonresident officer or director 
within this state. 

History: En. Sec. 3, Ch. 181, L. 1933; leted the words “except as hereinafter 


amd. Sec. 2, Ch. 253, L. 1959. provided,” which appeared after the words 
“herein defined”; deleted from the end of 
Amendment the subdivision the words “by such per- 


The 1959 amendment in subd. (a) de-- son” and added all of subd. (b). 


84-4903.1. Collection of tax from nonresidents—withholding author- 
ized. In order to insure collection, in the manner and to the extent pro- 
vided by section 84-4907, Revised Codes of Montana, 1947, as amended, 
of the income tax imposed upon the income of nonresidents by section 
84-4903, Revised Codes of Montana, 1947, withholding of portions of cer- 
tain payments to nonresidents and payment of the amounts so withheld 
to the state board of equalization as partial payment of such nonresidents’ 
income tax in the manner set forth in the following sections shall be, and 
hereby is, required. 

History: En. Sec. 1, Ch. 208, L. 1959. zation as partial payment of such nonresi- 

2 dents’ income tax; to provide that certain 

Title of Act types of payments shall not be subject to 
An act to insure collection of the Mon- withholding under this act; to provide for 
tana state income tax upon the income’ the method of collection and payment of 
of nonresidents, and to provide for with- amounts withheld; to provide for and de- 
holding of portions of certain payments to fine the duties of withholding agents un- 


nonresidents and payment of the amounts’ der the act and penalties for failure of 
so withheld to the state board of equali- 
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such agents to withhold or pay; and to sors, and county clerks and recorders un- 
provide for the powers and duties of the der this act, and providing a _ saving 
state board of equalization, county asses- clause. 


84-4903.2. Deducting and withholding from payments to nonresidents 
—transmittal to state board of equalization. Every person, firm, corpora- 
tion, association, partnership, or fiduciary doing business in or having in- 
come in the state of Montana, including the state of Montana, its agencies, 
and instrumentalities, counties, cities, towns, school districts, and munici- 
pal corporations of every kind, which knowingly makes payments of any 
kind to any nonresident of the state of Montana for services performed 
within the state of Montana other than those described in sections 84-4942 
and 84-4943, Revised Codes of Montana, 1947, or for casual sales of prop- 
erty, either real or personal, located within the state of Montana, or for 
leases, rentals or royalties derived from property located within the 
state of Montana, or any prizes or winnings payable from or within the 
state of Montana, or hiring or having a contract with any nonresident of a 
temporary nature to be carried out within the state of Montana, shall de- 
duct from such payment or payments an amount to be set by the state 
board of equalization, not to exceed three per cent (3%) of such payment, 
which shall be transmitted by him to the state board of equalization as par- 
tial payment of such nonresident’s income tax. 

History: En. Sec. 2, Ch. 208, L. 1959. 


84-4903.3. Exceptions from withholding requirements. Payments 
made for livestock or agricultural products raised or grown outside Mon- 
tana, and sold at a market within this state shall not be subject to with- 
holding under this act. 

History: En. Sec. 3, Ch. 208, L. 1959. 


84-4903.4. Withholding agent. Every such person, firm, etc. required 
to withhold such payments under the provisions of section 2 [84-4903.2] 
above preceding shall be known as a withholding agent within the meaning 
of this act. 
History: En. Sec. 4, Ch. 208, L. 1959. 


84-4903.5. Quarterly payment by withholding agent — exception. 
Withholding agents required to deduct and withhold tax payments under 
the provisions of section 2 [84-4903.2] shall remit such payments quarterly 
to the state board of equalization, beginning July Ist, 1959 and for each 
quarterly period thereafter on or before the last day of the month follow- 
ing the close of such quarterly period. 

Provided, however, that when the aggregate total amount of the tax 
withheld under the provisions of section 2 [84-4903.2] shall amount to 
less than ten dollars ($10.00) in each quarterly period of any year, such 
withholding agent shall not be required to file the quarterly returns or to 
make the quarterly payments last hereinabove provided for, but in leu 
thereof such withholding agent shall, on or before February fifteenth of 
the year next succeeding that in which such payments were withheld, file 
an annual return in such form as shall be determined by the board, and 
shall pay therewith the amount required by this act to be deducted and 
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withheld by such withholding agent from all payments paid during the 
preceding calendar year. 
History: En. Sec. 5, Ch. 208, L. 1959. 


84-4903.6. Modification of withholding provisions. The conditions set 
forth in section 2 [84-4903.2] may be modified by the state board of equali- 
zation provided: 

(a) The withholding agent shall insure the board by bond or deposit of 
securities subject to approval by the state treasurer, or cash which shall 
not bear interest, that he will comply with the withholding requirements 
insofar as his obligation as a withholding agent is concerned, or 

(b) The nonresident taxpayer shall furnish to the state board of equali- 
zation under such rules and regulations as it may prescribe an affidavit 
as to the correct amount of taxable income subject to the provisions of 
this act, in which case the state board of equalization shall determine the 
amount to be withheld. 

History: En. Sec. 6, Ch. 208, L. 1959. 


84-4903.7. Failure to withhold or pay—penalties. If any withholding 
agent knowingly fails to withhold or pay to the state board of equaliza- 
tion any sums required by this act to be withheld and paid, the same addi- 
tions to the amount of such tax shall be imposed and added as those speci- 
fied in section 84-4924, Revised Codes of Montana, 1947, with respect to 
failure to make a return of income or to pay any income tax; and any 
individual, corporation or partnership, or any officer or employee thereof, 
who, with intent to evade any tax or any requirement of this act, or who, 
with like intent, files or supplies any false or fraudulent statement or infor- 
mation, shall be liable to the same penalties as those imposed by section 
84-4924, Revised Codes of Montana, 1947, with respect to filing or supply- 
ing any false or fraudulent statement or information with respect to income 
taxes. 

History: En. Sec. 7, Ch. 208, L. 1959. 


84-4903.8. Board may require withholding agent to make return and 
pay tax at any time. If the state board of equalization in any case has rea- 
son to believe that the collection of the tax provided for in this section 
is in jeopardy, it may require the withholding agent to make such return 
and pay such tax at any time. 

History: En. Sec. 8, Ch. 208, L. 1959. 


84-4903.9. Amounts withheld as lien against agent—priority. In addi- 
tion to the penalties above-provided, if any withholding agent shall with- 
hold any sums required to be withheld and paid over to the state board 
of equalization under this act, the amount of the sums so withheld shall 
constitute a first lien against all property, real and personal, tangible and 
intangible, of the withholding agent, which lien shall take precedence over 
all others, it being the intention of this act that the funds withheld by the 
withholding agent shall be considered funds held in trust by the withhold- 
ing agent. 

History: En. Sec. 9, Ch. 208, L. 1959. 
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84-4903.10. Rights of nonresident. No nonresident taxpayer shall have 
any right of action against a withholding agent on account of any moneys 
_ withheld and paid over to the state board of equalization under this act, 
but nothing in this section shall be construed as removing any legal rights 
or remedies of such nonresident taxpayer for return of any tax erroneously 
or illegally collected or for any refund that may be due him. 

For the purposes of any contract, leases or other obligations, any sum 
withheld pursuant to this act shall be deemed to have been paid to the non- 
resident at the time of such withholding. 

History: En. Sec. 10, Ch. 208, L. 1959. 


84-4903.11. Nonresident ad valorem taxpayers—list—duty of county 
assessor. It shall be the duty of the county assessor of every county in 
this state to prepare annually a list showing the names and addresses of 
all nonresident ad valorem taxpayers in his county, as shown on the cur- 
rent assessment roll, and forward such list to the state board of equalization 
after the completion of the roll on the second Monday in July but not later 
than September thirtieth of each year. 

History: En. Sec. 11, Ch. 208, L. 1959. 


84-4903.12. List of loans made to nonresidents upon grain for which 
chattel mortgage filed—duty of clerk to prepare. It shall be the duty of 
the county clerk and recorder of every county in this state to prepare 
monthly a list showing such information as may be prescribed by the state 
board of equalization with respect to each loan made to a nonresident upon 
grain for which a chattel mortgage has been filed in his office and such list 
shall be mailed to the state board of equalization not later than the tenth 
day of the month following. 

History: En. Sec. 12, Ch. 208, L. 1959. 


84-4903.13. Rules and regulations. The state board of equalization is 
hereby empowered to make all necessary rules and regulations for carrying 
out and enforcing this act. 


History: En. Sec. 13, Ch. 208, L. 1959. graph, sentence, clause or phrase of this 
Ak act is for any reason held to be unconsti- 
Separability Clause tutional which [such] decision shall not 
Section 14 of Ch. 208, Laws 1959 read affect the remainder of the act.” 
“Tf any portion, section, subsection, para- 


84-4905. (2295.5) Adjusted gross income. 


DECISIONS UNDER FORMER LAW 


Breeding Animals Not a Capital Asset 1, Ch. 167, Laws 1947, unsold breeding 

In 1951 no preferential treatment was animals valued in inventory were not to 
accorded by any state statute to gains be treated as a capital asset but were 
from the sale or exchange of breeding to be ey sia Maas Belg for parte 
animals or any other property held for Computing taxable income, in Te s\rim- 
productive bebe! in a kde or business, strong’s'rEstate, 133"hi'328)1325 P2d 596. 
Sec. 1, Ch. 148, Laws 1935, R. C. M. Ait ‘ 
roar 84-4934, Repealed by Sec. 15, Ch. Constitutionality 
260, Laws 1955.) In re Armstrong’s Es- This section, before the 1955 amend- 
tate, 133 M 328, 323 P 2d 596. ment, was not unconstitutional as taxing 

Under the former statute requiring that something which was not income or tax- 
the final closing return of a decedent be ing accretion in capital asset items. State 
made on an inventory basis the same as_ ex rel. Anderson v. State Board of Equali- 
fixed for inheritance tax purposes, Sec. zation, 133 M 8, 319 P 2d 221, 228, 231. 


9] 


84-4906 


Not Retrospective 


In the absence of any language in the 
1955 Act warranting a retrospective ap- 
plication the court could not decide a 1951 
tax case in accordance with federal stat- 
utes and decisions. In re Armstrong’s Es- 
tate, 133 M 328, 323 P 2d 596, 597. 


Purpose of Section 


In enacting this section, before the 1955 
amendment, the legislature was seeking 


TAXATION 


State Board of Equalization, 133 M 8, 319 
P 2d 224, ‘230; 


Valuation of Closing Inventory 


Valuation of closing inventory of es- 
tate of decedent under this section, before 
the 1955 amendment, by three unbiased 
appraisers was required by sections 91- 
2201, 91-2202. State ex rel. Anderson v. 
State Board of Equalization, 133 M 8, 
NRW Ras eh eX 9 


tax equality. State ex rel. Anderson v. 


84-4906. (2295.6) Deductions allowed in computing net income. 


References 


Cited in State ex rel. Anderson v. State 
Board of Equalization, 133 M 8, 319 P 2d 


221, 231 
84-4907. (2295.7) Nonresident taxpayers. 
References 
Cited in State ex rel. Anderson v. State 
Board of Equalization, 133 M 8, 319 
Pe 2d 22) 6228: 
84-4907.1. Veterans’ bonus—exemption from income tax law. All pay- 


ments made under the Korean Bonus Law and the Veterans’ Bonus Law, 
are hereby exempt from taxation under the income tax laws of the state 
of Montana, and any income tax which has been or may hereafter be paid 
on income received from this source shall be considered an overpayment 
and shall be refunded upon the filing of an amended return and a verified 
claim for refund on forms prescribed by the board, in the same manner as 
other income tax refund claims are paid. 

History: En. Sec. 1, Ch. 43, L. 1953; 
amd. Sec. 1, Ch. 227, L. 1957. 

Amendment 


The 1957 amendment inserted the words 
“under the Korean Bonus Law and the” 
and deleted the words “pursuant to Initia- 


84-4910. (2295.10) Exemptions. (a) Allowance of Personal Exemp- 
tion. In the case of an individual, the exemptions provided by this section 
shall be allowed as deductions in computing taxable income. 


tive No. 54, more commonly known as 
the’ which appeared before the words 
“Veterans’ Bonus Law” and deleted the 
words “the effective date of which was 
December 6, 1950,” which appeared after 
the words “Veterans’ Bonus Law.” 


(b) Taxpayer and Spouse. An exemption of six hundred dollars 
($600.00) for the taxpayer; and an additional exemption of six hundred 
dollars ($600. 00) for the spouse of the taxpayer, if the spouse, for the cal- 
endar year in which the taxable year of the taxpayer. Pane, is not the de- 
pendent of another taxpayer. 

(c) Additional Exemption for Taxpayer or Spouse Aged Sixty-five 
(65) or More. (1) For taxpayer. An additional exemption of six hun- 
dred dollars ($600.00) for the taxpayer if he has attained the age of sixty- 
five (65) before the close of his taxable year. 

(2) For spouse. An additional exemption of six hundred dollars 
($600.00) for the spouse of the taxpayer if the spouse has attained the age 
of sixty-five (65) before the close of such taxable year, and, for the calendar 


92 


INCOME TAX 84-4910 


year in which the taxable year of the taxpayer begins, is not the dependent 
of another taxpayer. 


(d) Additional Exemption for Blindness of Taxpayer or Spouse. (1) 
For taxpayer. An additional exemption of six hundred dollars ($600.00) 
for the taxpayer if he is blind at the close of his taxable year. 


(2) For spouse. An additional exemption of six hundred dollars 
($600.00) for the spouse of the taxpayer if the spouse is blind and, for the 
calendar year in which the taxable year of the taxpayer begins is not the 
dependent of another taxpayer. For the purpose of this paragraph, the 
determination of whether the spouse is blind shall be made as of the close 
of the taxable year of the taxpayer; except that if the spouse dies during 
such taxable year such determination shall be made as of the time of such 
death. 


(3) Blindness defined. For purposes of this subsection, an individual 
is blind only if his central visual acuity does not exceed 20/200 in the 
better eye with correcting lenses, or if his visual acuity is greater than 
20/200 but is accompanied by a limitation in the fields of vision such that 
the widest diameter of the visual field subtends an angle no greater than 
20 degrees. 

(e) Additional Exemption for Dependents. (1) In general. An 
exemption of six hundred dollars ($600.00) for each dependent: 

(A) Whose gross income for the calendar year in which the 
taxable year of the taxpayer begins is less than six hundred dollars 
($600.00), or | 

(B) Who is a child of the taxpayer and who (i) has not at- 
tained the age of nineteen (19) at the close of the calendar year in 
which the taxable year of the taxpayer begins, or (ii) is a student. 

(2) Exemption denied in case of certain married dependents. No 
exemption shall be allowed under this subsection for any dependent who 
has made a joint return with his spouse for the taxable year beginning in 
the calendar year in which the taxable year of the taxpayer begins. 


(3) Child defined. For purposes of paragraph (1) (B), the term 
“child” means an individual who is a son, stepson, daughter, or step- 
daughter of the taxpayer. 

(4) Student and educational institution defined. For purposes of 
paragraph (1) (B) (ii), the term “student” means an individual who dur- 
ing each of five (5) calendar months during the calendar year in which 
the taxable year of the taxpayer begins 


(A) Is a full time student at an educational institution; or 

(B) Is pursuing a full time course of institutional on-farm train- 
ing under the supervision of an accredited agent of an educational 
institution or of a state or political subdivision of a state. 

For purposes of this paragraph, the term “educational institution” 
means only an educational institution which normally maintains a regu- 
lar faculty and curriculum and normally has a regularly organized body 
of students in attendance at the place where its educational activities are 
carried on. 
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(f) General Definition. For purposes of this section, the term “de- 
pendent” means any of the following individuals over half of whose sup- 
port, for the calendar year in which the taxable year of the taxpayer begins, 
was received from the taxpayer: 

(1) A son or daughter of the taxpayer, or a descendant of either, 

(2) A stepson or stepdaughter of the taxpayer, 

(3) A brother, sister, stepbrother, or stepsister of the taxpayer, 

(4) The father or mother of the taxpayer, or an ancestor of either, 

(5) <A stepfather or stepmother of the taxpayer, 

(6) A son or daughter of a brother or sister of the taxpayer, 

(7) A brother or sister of the father or mother of the taxpayer, 

(8) A son-in-law, daughter-in-law, father-in-law, mother-in-law, 
brother-in-law, or sister-in-law of the taxpayer, 

(9) An individual who, for the taxable year of the taxpayer, has as 
his principal place of abode the home of the taxpayer, and is a member 
of the taxpayer’s household, or 

(10) An individual who 

(A) is a descendant of a brother or sister of the father or mother 
of the taxpayer, 

(B) for the taxable year of the taxpayer receives institutional care 
required by reason of a physical or mental disability, and 

(C) before receiving such institutional care, was a member of 
the same household as the taxpayer. 

(g) Rules Relating to General Definition. For purposes of this 
section 

(1) The terms “brother” and “sister” include a brother or sister by 
the halfblood. 

(2) In determining whether any of the relationships specified in sub- 
section (a) or paragraph (1) of this subsection exists, a legally adopted 
child of an individual shall be treated as a child of such individual by blood. 

(h) Determination of Marital Status. For purposes of this part 

(1) The determination of whether an individual is married shall 
be made as of the close of his taxable year; except that if his spouse 
dies during his taxable year such determination shall be made as of the 
time of such death; and 


(2) An individual legally separated from his spouse under a decree 
of divorce or of separate maintenance shall not be considered as married. 

(i) Proration of exemption in the case of a nonresident taxpayer or a 
taxpayer changing residence status. 

(1) The exemption shall be prorated on the ratio the Montana adjusted 
gross income bears to the federal adjusted gross income. 


History: En. Sec. 10, Ch, 181, L. 1933; The 1959 amendment, in the heading 
amd. Sec. 1, Ch. 29, L. 1941; amd. Sec. 1, for subd. (a), substituted “personal ex- 
Ch. 196, L. 1949; amd. Sec. 1, Ch. 233, L. emption” for “deductions”; in subd. (b) 


1957; amd. Sec. 3, Ch. 253, L. 1959. deleted the words “if a separate or joint 
. return is made by the taxpayer” which 
Amendments appeared after the words “spouse of the 


The 1957 amendment completely re- taxpayer”; in subds. (c)(2) and (d)(2) 
wrote this section. For section prior to deleted the words “if a separate return is 
amendment see parent volume. made by the taxpayer” which appeared 
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in each instance after the words “spouse 
of the taxpayer”; in subd. (d)(2) deleted 
._ the words “has no gross income” which 
appeared before the words “is not a de- 
pendent” and added all of subd. (i). 


Repealing Clause 

Section 2 of Ch. 233, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


84-4911. 
statements required. 


84-4914 


Effective Date 

Section 3 of Ch. 233, Laws 1957 read 
“This act shall be effective as to all tax- 
able periods ending on or after December 
31, 1957, whether on the calendar or fiscal 
year basis.” 


(2295.11) Income tax involving partnership — partnership 
Individuals carrying on a business in partnership 


shall be liable for income tax only in their individual capacity. There shall 
be included, in computing the net income of each partner, his distributive 
share, whether distributed or not, of the net income of the partnership for 
the taxable year, or, if his net income for such taxable year is computed 
upon the basis of a period different from that upon the basis for which the 
net income of the partnership is computed, then there shall be included his 
distributive share of the net income of the partnership for any accounting 
period of the partnership ending within the fiscal or calendar year upon the 
basis of which the partner’s net income is computed. Taxpayers who are 
members of partnerships are required by the department to furnish a copy 
of their federal partnership return. 


History: En. Sec. 11, Ch. 181, L. 1933; 
amd. Sec. 5, Ch. 260, L. 1955; amd. Sec. 
4, Ch. 253, L. 1959. 


Amendment 


The 1959 amendment substituted the 
present last sentence for two sentences 
which read “Taxpayers who are members 


of partnerships may be required by the 
department to make a return stating the 
gross receipts and net gains or profits of 
the partnership for any taxable year. The 
net income of the partnership shall be 
computed in the same manner and on the 
same basis as provided in computing the 
net income of individuals.” 


84-4914. (2295.14) Returns and payment of tax—penalty and interest— 
refunds—credits. (1) Every taxpayer having a gross income for the tax- 
able year of six hundred dollars ($600.00) or over, if single or if married 
and not living with or supporting a husband or wife or family, or of twelve 
hundred dollars ($1,200.00) or over, if married and living with husband or 
wife, shall be liable for an income tax return, to be filed on such forms and 
according to instructions set forth by the board. 

If any such taxpayer is unable to make his own return, the return shall 
be made by a duly authorized agent or by a guardian or other person 
charged with the care of the person or property of such taxpayer. 

(2) All taxpayers, including, but not limited to those subject to the 
provisions of sections 84-4939, and 84-4943 as amended shall compute the 
amount of income tax payable and shall at the time of filing the return 
required by this act, pay to the board any balance of income tax remain- 
ing unpaid after crediting the amount withheld as provided by section 
84-4943 as amended and/or any payment made by reason of an estimated 
tax return provided for in section 84-4939 as amended, provided however, 
the tax so computed is greater by one dollar ($1.00) than the amount 
withheld and/or paid by estimated return as provided in this act. 

If the amount of tax withheld and/or payment of estimated tax ex- 
ceeds by more than one dollar ($1.00) the amount of the income tax as 
computed, the taxpayer shall be entitled to a refund of the excess. 


A 
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(3) As soon as practicable after the return is filed, the board shall 
examine and verify the tax. 

(4) If the amount of tax as verified is greater than the amount there- 
tofore paid, the excess shall be paid by the taxpayer to the board within 
thirty (30) days after notice of the amount of the tax as computed with 
interest added at the rate of one per centum (1%) per month or fraction 
thereof on the additional tax. In such case there shall be no penalty be- 
cause of such understatement, provided the deficiency is paid within 
thirty (30) days after the first notice of the amount is mailed to the 
taxpayer. 

If payment is not made within thirty (30) days or if the understate- 
ment is due to negligence on the part of the taxpayer, but without fraud, 
there shall be added to the amount of the deficiency five per centum (5%) 
thereof, provided, however, that no deficiency penalty shall be less than 
two dollars ($2.00). Interest will be computed at the rate of one per 
centum (1%) per month for each month or fraction thereof on the addi- 
tional assessment with penalty added. Except unless otherwise expressly 
provided in this subdivision, the interest shall in all cases be computed 
from the date the return and tax was originally due to the date of payment. 


If the time for filing a return is extended, the taxpayer shall pay in 
addition, interest thereon at the rate of six per centum (6%) per annum 
from the time when the return was originally required to be filed to the 
time of payment. 


History: En. Sec. 14, Ch. 181, L. 1933; The 1959 amendment, is subd. (1) sub- 


amd. Sec. 1, Ch. 34, L. 1949; amd. Sec. 8, 
Ch. 260, L. 1955; amd. Sec. 2, Ch. 227, L. 
1957; amd. Sec. 5, Ch. 253, L. 1959. 


Amendments 


The 1957 amendment divided this sec- 
tion into subdivisions adding new subds. 


stituted the word “taxpayer” for “person” 
each time it appears; substituted “gross 
income” for “net income” the first time 
it appears and deleted the words “or if 
he is the head of a family, or a gross in- 
come for the taxable year of twelve hun- 
dred dollars ($1,200.00) or over, regard- 


(2) to (4). Subdivision (1) which was 
formerly the first paragraph has been 
substantially changed. For text of this 
paragraph before amendment see parent 
volume. 

84-4915. (2295.15) Exemption allowed nonresident—effect of changing 
resident status. Ifa taxpayer changes his status from that of resident to 
that of nonresident, or from that of nonresident to that of resident, during 
the taxable year, he shall file a return covering the fraction of the year 
during which he was a resident. The exemptions provided in section 
84-4910 shall be prorated on the ratio the Montana adjusted gross income 
bears to federal adjusted gross income. A Montana citizen moving out of 
the state; abandoning his residence in the state and establishing a resi- 
dence elsewhere, must file a return on the fractional basis. If he obtains em- 
ployment outside the state, without abandoning his Montana residence then 
income from such employment is taxable in Montana. 


History: En. Sec. 15, Ch. 181, L. 1933; Amendment 
amd. Sec. 9, Ch. 260, L. 1955; amd. Sec. The 1959 amendment in the second sen- 
6, Ch. 253, L. 1959. Nf tence substituted “on the ratio the Mon- 
tana adjusted gross income bears to 
federal adjusted gross income” for ‘“ac- 
cording to time in this state.” 
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84-4920. 
Construction Prior to Amendment 


The provision of this section, before the 
1955 amendment, commanding a particu- 
lar act to be done for the protection of 
the taxpayer, viz., assessment within 
three years, must be construed in favor 
of the taxpayer. State ex rel. Anderson 
v. State Board of Equalization, 133 M 8, 
BLOF 2dig2l «224, 

This section, before the 1955 amend- 
ment did not constitute a statute of limi- 
tations, but rather a limitation upon the 
authority of the state board of equaliza- 
tion to reassess returns after the expira- 


84-4922. 
Filing of Claim 
Respondent paid additional tax under 
protest on June 12, 1953. Within the two 
years granted by this section, he applied 
for a revision, filing claim on July 24, 
1954, setting forth the contended invalidity 


84-4923. (2295.23) Repealed. 


Repeal 


Wiis section CSec23; Ch. 181, Ie 1933; 
amd. Sec. 2, Ch. 58, L. 1955), relating to 


84-4923.1. Review by court. 


84-4923.1 


(2295.20) Revision of return—time for determining tax, etc. 


tion of three years from the date the re- 
turn is made. State ex rel. Anderson v. 
State Board of Equalization, 133 M 8, 
319° Py 2dezzi' 226: 


Limitation on Reassessment 

Although this section does not consti- 
tute a statute of limitations, it is a limi- 
tation upon the authority of the board 


of equalization to reassess returns after 


the expiration of three years from the 
date the return was filed. State ex rel. 
Conn. v. Robinson, 133 M 549, 327 P 2d 
390, 391. 


(2295.22) Revision—application—hearing—adjustment. 


of the assessment. The claim was filed 
on a form provided by the board of equal- 
ization for refund of tax illegally collected. 
This was a sufficient compliance with the 
statute. State ex rel. Conn v. Robinson, 
133 M 549, 327 P 2d 390, 391. 


review of board’s findings on application 
for revision, was repealed by Sec. 2, Ch. 
212, Laws 1957, 


The determination of the state board of 


equalization may be reviewed in the district court for Lewis and Clark 
county or the county in which the taxpayer resides or has his principal 
office or place of business, by a complaint filed by the taxpayer against 
the state board of equalization within six (6) months after the receipt of 
notice of the decision of the state board of equalization. Upon the serving 
of summons upon the state board of equalization as in civil action, the 
cause shall proceed as other civil cases. Service upon the state board of 
equalization may be made by serving one copy upon the secretary of the 
state board of equalization or one copy upon the chairman of the state 
board of equalization. The remedies provided by this chapter for the 
collection of the tax shall be stayed and no assessment, distraint or pro- 
ceedings in court for collection of the taxes shall be made, begun or prose- 
cuted until ninety (90) days after such court action is finally determined. 
From any determination of such court, an appeal to the supreme court 
may be taken by either party. 


History: En. Sec. 1, Ch. 212, L. 1957. 


Title of Act 


An act providing for review by the 
court of any determination of the board 
of equalization in respect to income taxes 
and repealing section 84-4923, Revised 


Codes of Montana, 1947, and containing a 
repealing clause. 

Repealing Clause 

Section 2. of Ch. 212, Laws.1957 mS 
section 84-4923 of the Revised Codes of 
Montana, 1947, and all acts and parts of 
acts in conflict therewith. 


DECISIONS UNDER FORMER LAW 


Review of Reassessment 


Where board of equalization rejected 
claim of taxpayer, on August 18, 1954, for 
return of illegally collected tax, it consti- 
tuted the determination of the board upon 


the application for revision made by re- 
spondent and was reviewable by district 
court under Sec. 23, Ch. 181, Laws 1933, 
where respondent applied for writ of 


of. 


84-4924 


certiorari on September 11, 1954, within 
the 30 day limitation provided in section 


84-4924. 


Constitutionality 

The double penalty imposed under 
subd. (2) of this section, before the 1955 
amendment, did not violate sections 20, 27, 
article III, of the Montana Constitution 


84-4925. (2295.25) Repealed. 
Repeal 
This section (Sec. 25, Ch. 181, L. 1933; 
amd. Sec. 1, Ch. 78, L. 1951), relating to 
84-4937. 
by foreign states. 


TAXATION 


23. State ex rel. Conn v. Robinson, 133 
M 549, 327 P 2d 390, 391. 


(2295.24) Penalties for violations of act. 


as an excessive fine or the taking of prop- 
erty without due process of law. State 
ex rel. Hardy v. State Board of Equaliza- 
tion, 133 M 43, 319 P 2d 1061, 1063, 1065. 


payment, penalty, interest, and refund of 
excess payment of tax, was repealed by 
Sec. 4, Ch. 227, Laws 1957. 


Credit allowed resident taxpayers for income taxes imposed 
Subject to the following conditions, residents of this 


state shall be allowed a credit against the taxes imposed by this act for 
income taxes imposed by and paid to another state or country on income 


taxable under this act. 


(1) The credit shall be allowed only for taxes paid to such other state 
on income derived from sources within such state which is taxable under 
the laws of such state or country irrespective of the residence or domicile 


of the recipient; 


(2) The credit shall not be allowed if such other state or country 
allows residents of this state a credit against the taxes imposed by such 
state for taxes paid or payable under this act; 

(3) The allowable credit shall be computed by formula to be pre- 


scribed by the board. 


History: En. Sec. 2, Ch. 28, L. 1941; 
amd. Sec. 7, Ch. 253, L. 1959. 


Amendment 

The 1959 amendment completely re- 
vised this section. For section prior to 
amendment see parent volume. 


Severability Clause 

Section 8 of Ch. 253, Laws 1959 read 
“The provisions of this act shall be sever- 
able and if any of its sections, provisions, 
exceptions, clauses or parts be held un- 


constitutional or void the remainder of 
this act shall continue in full force and 
effect.” 


Repealing Clause 


Section 9 of Ch. 253, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 


Section 10 of Ch. 253, Laws 1959 read 
“The provisions of this act shall apply to 
taxable years ending after June 30, 1959.” 


84-4943. Deduction and withholding of tax from wages—amount. 


Every employer making payment of wages shall deduct and withhold 
upon such wages, a tax determined in accordance with the withholding 
tax tables which shall be prepared and issued by the board. Persons on 
active service as a member of the armed forces of the United States 
shall not be subject to the provisions of this section. 


History: En. Sec. 2, Ch. 246, L. 1955; 
amd. Sec. 3, Ch. 227, L. 1957. 


Repealing Clause 


Section 4 of Ch. 227, Laws 1957 read 
“That section 84-4925 of the Revised 
Codes of Montana, 1947, as amended by 
section 1 of chapter 78 of the Laws of 
1951, section 84-4944 of the Revised Codes 
of Montana, 1947, being section 3 of 
chapter 246 of the Laws of 1955, section 
84-4949 of the Revised Codes of Montana, 
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1947, being section 3 of chapter 246 of 
the Laws of 1955, section 84-4952 of the 
Revised Codes of Montana, 1947, being 
section 11 of chapter 246 of the Laws of 
1955, and all acts and parts of acts in 
conflict herewith are hereby repealed.” 


84-4944. Repealed. 


Repeal 


This section (Sec. 3, Ch. 246, L. 1955), 
relating to the adjustment and amount of 


84-4949. Repealed. 

Repeal 

This section (Sec. 8, Ch. 246, L. 1955), 
84-4952. Repealed. 

Repeal 


This section (Sec. 11, Ch. 246, L. 1955), 


84-4957 


Effective Date 

Section 5 of Ch. 227, Laws 1957 read 
“This act shall be effective as to all tax- 
able periods ending on or after Decem- 
ber 31, 1957, whether on the calendar or 
fiscal year basis.” 


wages exempt, was repealed by Sec. 4, Ch. 
227, Laws 1957, 


relating to the short form return, was 
repealed by Sec. 4, Ch. 227, Laws 1957. 


ductions in gross income, was repealed 
by Sec. 4, Ch. 227, Laws 1957. 


relating to including withholding tax de- 


84-4956. Credits and refunds. Where there has been an overpayment 
of any income tax imposed by this chapter, the amount of such overpay- 
ment shall be credited against any income tax or installment thereof then 
due from the taxpayer, and any balance of such excess shall be refunded 
to the taxpayer. 

No such credit or refund shall be allowed or made after three (3) 
years from the time the tax was paid, unless before the expiration of such 
period a claim therefor is filed by the taxpayer. Within six (6) months 
after the claim is filed the state board of equalization shall examine said 
claim and either approve or disapprove it. If said claim is approved, the 
credit or refund shall be made to the taxpayer within sixty (60) days 
after the claim is approved; if the claim is disallowed, the state board of 
equalization shall so notify the said taxpayer and shall grant a hearing 
thereon before the state board of equalization. If the board disapproves 
a claim for refund, review of the determination of the board may be had 
as otherwise provided in this chapter. 

History: En. Sec. 1, Ch. 138, L. 1957. 


Title of Act 


An act relating to credits and refunds; 
providing for the period within which 
claim must be made; providing for a 
hearing upon the claim and for review by 


the court, by the taxpayer and containing 
a repealing clause. 
Repealing Clause 


Section 2 of Ch. 138, Laws 1957 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


84-4957. Income tax refund account. There is hereby established a 
special fund designated “Income Tax Refund Account.” All money re- 
ceived by the state treasurer in payment of taxes levied under the pro- 
visions of state income tax shall be deposited in said fund. All money 
so collected and deposited in the “Income Tax Refund Account,” or so 
much thereof as is necessary, shall be used for the purpose of making 
such refunds as are authorized by the Montana income tax law and are 
hereby appropriated for this purpose. All unexpended balances in excess 
of one hundred thousand dollars ($100,000.00) on hand in said fund at the 
end of each calendar month shall be deposited to the credit of the state 
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general fund and the state public school equalization fund in the pro- 
portions specified in section 84-1901, Revised Codes of Montana, 1947. 


History: En. Sec. 1, Ch. 211, L. 1957. 


Title of Act 

An act providing for an income tax re- 
fund account and containing a repealing 
clause. 


Repealing Clause 

Section 2 of Ch. 211, Laws 1957 re- 
pealed all acts or parts of acts in conflict 
therewith, 


CHAPTER 54—MINES TAXATION—GENERAL PROPERTY AND NET 
PROGER DSel mec 


Section 84-5403. 


Net proceeds—how computed. 


84-5408. Transmission of net proceeds to county assessor, 
84-5409. Taxation and payment on royalty interests. 


84-5401. (2088) Taxation of mines. 


Net Proceeds 


In determining the net proceeds under 
the provisions of sections 84-5402 and 
84-5403, the gross product received under 
section 84-5403 is the amount paid to the 
producer. Hence, where producer re- 
ceived price of $63 a ton from general 
services administration while the New 
York market price was only $35 a ton; 


is to be used. The difference between the 
market price and the price received is not 
to be considered a government bonus or 
subsidy as the producer was not required 
to sell to the government. Minerals En- 
gineering Co. v. Greene, 131 M 119, 308 
P 2d 977. This case expressly overrules 
Klies. v., Linnane,,.117 .M -59, [56d 
183. 


the total amount received by the producer 


84-5402. (2089) Net proceeds tax—statement of yield. 


References 


Cited or applied in Minerals Engineer- 
ing Co. v. Greene, 131 M 119, 308 P 2d 
977, 978. 


84-5403. (2090) Net proceeds—how computed. The state board of 
equalization shall calculate and compute from said returns the gross prod- 
uct yielded from such mine, and its gross value in dollars and cents for the 
year covered by the statement, and also shall calculate and compute the 
net proceeds in dollars and cents of said mine yielded to such person, cor- 
poration or association so engaged in mining which said net proceeds shall 
be ascertained and determined by subtracting from the value in dollars and 
cents of the gross product thereof the following, to wit: 


1. All royalty paid or apportioned in cash or in kind by the person, 
corporation or association so engaged in mining. 


Z. All moneys expended for necessary labor, machinery and supplies 


needed and used in the mining operations and developments. 


3. All moneys expended for improvements, repairs and betterments 
necessary in and about the working of the mine, except as hereinafter 
provided. 

4. All moneys expended for costs of repairs and replacements of the 
milling and reduction works used in connection with the mine. 

5. Depreciation in the sum of six per cent (6%) of the assessed valua- 
tion of such milling and reduction works for the calendar year for which 
such return is made. 

6. All moneys actually expended for transporting the ores, and mineral 
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products or deposits from the mines to the mill or reduction works or to’ 
the place of sale, and for extracting the metals and minerals therefrom, and 
for marketing the product and the conversion of the same into money. 

7. All moneys expended for fire insurance and workmen’s compensation 
insurance, and for payments by mine operators to welfare and retirement 
funds when provided for in wage contracts between mine operators and 
employees. 

In computing the deductions allowable for repairs, improvements and 
betterments to the mine, the state board of equalization shall compute and 
allow ten per cent (10%) of such cost each year for a period of ten (10) 
years. 

No moneys invested in mines or improvements shall be allowed as a 
deduction unless all machinery, equipment and buildings represented by 
such moneys shall be returned to the county assessor of the county in 
which such mine is located for assessment purposes, at the level of assess- 
ment of all other property in such county. 

No moneys invested in the mines and improvements during any year, 
except the year for which such statement is made, and except as herein- 
before provided in this section, shall be included in such expenditures; and 
such expenditures shall not include the salaries or any portion thereof, of 
any person or officer not actually engaged in the working of the mine or 
superintending the management thereof. 


the words 


History: En. Sec. 2, Ch. 237, L. 1921; 
re-en Sec. 2090, R. C. M. 1921; amd. Sec. 
2, Ch. 191, L. 1925; amd. Sec. 2, Ch. 139, 
L. 1927; amd. Sec. 2, Ch. 161, L. 1933; 
amd. Sec. 2, Ch. 188, L. 1935; amd. Sec. 
1, Ch. 57, L. 1951; amd. Sec. 1, Ch. 257, 
L. 1959. 


Amendment 


The 1959 amendment, in the first para- 
graph, substituted the words “covered by 
the statement” for the words “preceding 
the first day of January”; added the words 
“except as hereinafter provided” at the 
end of subd. 3; inserted the word “actual- 
ly” in subd. 6; added the two paragraphs 
next to the last paragraph; and inserted 


84-5407. 


References 


Cited or applied in Minerals Engineer- 
ing Co. v. Greene, 131 M 119, 308 P 2d 
977, 981. 


84-5408. 


“and except as hereinbefore 
provided in this section” in the last para- 
graph. 


Gross Product—What Included In 


Where producer received price of $63 
a ton from general services administra- 
tion while market price was only $35 a 
ton the difference between the market 
price and the price received is not to be 
considered a government bonus or. sub- 
sidy since the producer was free to sell 
to anyone and the entire price was to be 
included in determining the value of the 
gross product. Minerals Engineering Co. 
v. Greene, 131 M 119, 308 P 2d 977. This 
case expressly overrules Klies v. Linnane, 
£17, M59, 156.0 20153: 


(2090.4) False or fraudulent reports, procedure in case of. 


(2091) Transmission of net proceeds to county assessor. On 


or before the first day of July in each year the state board of equalization 
shall transmit to the county assessor of each county in which such mines 
and mining claims are situated, the valuation of the net proceeds of such 
mines and mining claims for the purpose of taxation, as the same have 
been determined and fixed by such state board of equalization. The said 
valuation for the purpose of taxation shall be an amount equal to the aver- 
age net proceeds from such mine for the five calendar years next preceding, 
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or for as many years next preceding as the mine has produced gross yield, 
or for as many years next preceding as this act has been in effect, which- 
ever is less. The average net proceeds for valuation shall be computed by 
dividing the total net proceeds for such period by the number of years for 
which such net proceeds were taken into account. In determining net pro- 
ceeds of each individual year for averaging to determine valuation for 
purposes of taxation, the actual annual net proceeds as defined in section 
84-5403 of the Revised Codes of Montana, 1947, including losses, if any, 
from such mines and mining claims shall be taken for each year rather than 
the average valuation for such year. In no event shall there be valuation 
for the purpose of taxation for a year when there has been no gross yield 
from such mines and mining claims for the preceding average years and 
such years shall not be taken into account in computing the net proceeds 
for any year. The county assessor shall immediately enter the same upon 
an assessment roll called “assessment roll of net proceeds of mines,” alpha- 
betically arranged, and in which shall be specified in separate columns and 
under the following heads: 


1. The name and address of the owner or lessee of the mine. 
2. The description and location of the mine. 


3. The number of tons of ore or other mineral products or deposits 
extracted and treated or sold from the mine during the period covered 
by the statement. ; 

4. The gross value of the ores, mineral products or deposits, in dollars 
and cents, extracted and treated, or sold during the year, to be determined 
as provided in the preceding section. 

5. The net proceeds, in dollars and cents, of such mine or mining claims 
during the years, to be determined as provided in the preceding section. 

The form of said assessment roll shall be prescribed by the state board 
of equalization in conformity with the provision of this act. 


History: En. Sec. 3, Ch. 237, L. 1921; 
re-en. Sec. 2091, R. C. M. 1921; amd. Sec. 
5, Ch. 188, L. 1935; amd. Sec. 1, Ch. 67, 
L. 1945; amd. Sec. 1, Ch. 181, L. 1959. 


Amendment 


The 1959 amendment divided into two 
sentences what was formerly the first 
sentence of the section and inserted as 
new matter between the two the present 


Effective Date 
Section 3 of Ch. 181, Laws 1959 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 7, 1959. 


References 

Cited or applied in Minerals Engineer- 
ing Co. v. Greene, 131 M 119, 308 P 2d 
977, 978. 


second, third, fourth, and fifth sentences. 


Repealing Clause 


Section 2 of Ch. 181, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


, 84-5409. (2091.1) Taxation and payment on royalty interests. At the 
time of transmitting net proceeds assessments the state board of equaliza- 
tion shall also transmit the royalty lists or schedules to the county asses- 
sor of each county in which such mines and mining claims are located and 
thereupon the county assessor shall prepare from such net proceeds and 
royalty assessments a tax roll which shall be by him furnished to the county 
treasurer on or before the fifteenth day of September following, upon which 
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date said taxes shall be due and payable. Assessments of royalty on produc- 
tion of metals, and minerals other than petroleum and natural gas, shall 
be entered by the county assessor in the personal property assessment 
book in the name of the recipient or owner of such royalty. The county 
treasurer shall proceed to give full notice thereof to such recipient or 
royalty owner, and to collect the taxes thereon in the same manner as taxes 


on net proceeds of mines. 


History: En. Sec. 6, Ch. 188, L. 1935; 
amd. Sec. 1, Ch. 162, L. 1939; amd. Sec. 
2, Ch. 257, L. 1959. 


Amendment 


The 1959 amendment substituted the 
word “assessor” for “clerk” each time it 
appears; substituted “fifteenth day of Sep- 
tember” for “twentieth day of August”; 
deleted the former 2nd, 3rd, and 4th sen- 
tences, for text of which see parent vol- 
ume and changed the form of this section. 
What are now the last two sentences was 


Repealing Clause 


Section 4 of Ch. 257, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Dates 


Section 3 of Ch. 257, Laws 1959 read 
“The provisions of this act shall apply to 
the returns required to be filed in 1959 
and for each year thereafter.” 

Section 5 of Ch. 257, Laws 1959 pro- 
vided the act should be in effect from and 
after its passage and approval. 


Approved 


formerly the second paragraph. March 13, 1959. 


CHAPTER 56—CIGARETTE TAX—LICENSES—STAMPS 


Section 84-5601. Definitions. 
84-5602. Distributors’ and dealers’ license—application—fees. 
84-5606. The tax. 
84-5607. Affixing of insignia. 
84-5608. Insignia purchased at discount. 
84-5609. Use of tax stamping meters. 
84-5621. Clerical and field assistants. 

84-5601. Definitions. As used in this act, the following definitions 


shall apply unless the context otherwise requires: 

(a) The word “board” shall mean the state board of equalization of 
the state of Montana. 

(b) The word “person” shall mean any individual, firm, fiduciary, 
partnership, corporation, trust, organization, or association however 
formed. 

(c) The word “insignia” shall mean the impression or mark ap- 
proved by the state board of equalization, under the provisions of this 
act. 

(d) The words “public warehouses” shall mean agents or repre- 
sentatives of manufacturers who receive cigarettes in carload lots for dis- 
tribution to distributors and retailers in original cases. 

(e) The word “distributor” shall mean any person engaged in the 
business of producing or manufacturing cigarettes or importing any there- 
of into this state, for purpose of distribution or sale. 

(f) The words “licensed distributor” shall mean distributor duly li- 
censed under the provisions of this act. 

(g) The word “dealer” shall mean any person other than a dis- 
tributor, who is engaged in the business of selling cigarettes at retail, 
including persons who sell cigarettes at retail through cigarette vending 
machines. 
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(h) The words “licensed dealer” shall mean any person other ihan a 
distributor, who is duly licensed under the provisions of this act. 
(i) The words “sale” and “sell” shall mean and include any transfer 
of cigarettes by sale, gift, barter or exchange. 
History: En. Sec. 1, Ch. 289, L. 1947; (d)] deleted the words “used in lieu of 


amd: ‘Sec. 1, Ch. 18, L. 1957. - stamps” which appeared after the word 
“equalization” and in subd. (g) [former 


Amendment (h)] substituted “the words ‘including 

The 1957 amendment deleted former persons who sell cigarettes’ at retail 
subd. (c) for text of which see parent through” for the words “and shall also 
volume and relettered subds. (d) to (j) as mean.” 


subds. in subd. (c) [former 


(c) to (1); 

84-5602. Distributors’ and dealers’ license—application—fees. Every 
such distributor or dealer shall secure a license from the board before 
engaging in the business of distributor or dealer. A separate application 
and a separate license shall be required for each place of business owned, 
controlled or operated by each distributor or dealer within the state of 
Montana. Cigarette vending machines shall not be considered to be places 
of business but a separate application and a separate license shall be re- 
quired for each cigarette vending machine owned, controlled or operated 
within the state of Montana. Application for such license shall be made 
on forms prescribed by the board, which shall state the name and address 
of the applicant, the name, address and place of business to be licensed, 
the type of business, or such other information as the board may require 
for the proper administration of this act. Each application for a distrib- 
utor’s license shall be accompanied by a fee of fifteen dollars ($15.00). Each 
application for a dealer’s license shall. be accompanied by a fee of five 
dollars ($5.00). No dealer shall be granted a distributor’s license except a 
dealer who also performs, in the usual course of business, a distributor’s 
function. Each license so issued shall be permanently and prominently 
displayed on the premises or cigarette vending machine covered by the 
license. Distributors and dealers licensed under this act may buy, sell or 
have in their possession, only cigarettes which have the insignia provided 
for in this act on each individual package. The insignia provided for in 
this act shall be sold to, and affixed by, licensed distributors and licensed 
dealers only. A distributor’s license shall not authorize the holder thereof 
to make sales of cigarettes at retail in less than carton lots. 


History: En. Sec. 2, Ch. 289, L. 1947; 
amd. Sec. 2, Ch. 18, L. 1957. 


Amendment 


The 1957 amendment in the first sen- 
tence. substituted “the business of .dis- 
tributor or dealer” for “such business” 
and deleted the words “or continuing to 
engage therein, after July 1,,1947” which 
appeared at the end of the “sentence; in 
the second sentence substituted “each dis- 
tributor or dealer’ for “such person” 
added the third sentence; in the fourth 
sentence substituted “or” for “and”; in the 
seventh sentence substituted “dealer” for 
“retailer’ and deleted the words “or 
wholesaler’s” which appeared between the 


words’ “distributors” and “function”; in 
the eighth sentence inserted the words “or 
cigarette vending machine”; in the ninth 
sentence substituted “only cigarettes 
which have the insignia’ for “only such 
cigarettes upon which has the stamp or 
insignia” in the tenth sentence deleted 
the words “stamps or” which appeared 
before the word. “insignia” and substi- 
tuted “licensed dealers” for “retailers”; 
from the eleventh sentence deleted a pro- 
viso clause which read “provided, however, 
before said distributor shall make any such 
sale at retail, the stamp or insignia shall 
be affixed to each individual package” 
and also deleted a former twelfth sentence 
which read “Each cigarette vending ma- 
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chine shall be licensed at a particular place of business where the licensee has 
place of business, provided that only one more than one machine in operation.” 
machine is to be licensed at a particular 

84-5606. The tax. Subdivision—(1l) From and after the effective 
date of this amendatory law, there is hereby levied, imposed and as- 
sessed, and there shall be collected and paid to the state of Montana, upon 
cigarettes sold or possessed in this state, the following excise tax which 
shall be paid prior to the time of sale and delivery thereof, to-wit: Five 
cents (5¢) on each package containing not more than twenty (20) ciga- 
rettes, and when packages shall contain more than twenty (20) cigarettes, 
then five cents (5¢) on each twenty (20) or fraction of twenty (20) ciga- 
rettes contained in such package. 


Subdivision—(2) From and after the effective date of this amenda- 
tory law there is hereby levied, imposed and assessed, and there shall be 
collected and paid to the state of Montana, upon cigarettes sold or pos- 
sessed in this state, the following excise tax, in addition to the excise 
tax on cigarettes, levied, imposed and assessed by subdivision (1) of this 
section 84-5606, an additional tax which shall be paid prior to the time 
of sale and delivery of such cigarettes, to-wit: 


Two cents (2¢) on each package containing not more than twenty (20) 
cigarettes, and when packages shall contain more than twenty (20) ciga- 
rettes, then two cents (2¢) on each twenty (20) or fraction of twenty (20) 
‘cigarettes contained in such package; which additional tax shall continue 
in force until the payment and retirement of all bonds of the state of 
Montana, and the payment of interest thereon, issued under the authority 
of said Initiative No. 54 as hereby amended, for the purpose of paying an 
honorarium to the residents of Montana who were in military service in 
the military forces of the United States in World War II, or in said 
Korean War. 


Subdivision—(3) From and after the effective date of this amendatory 
act of the Thirty-fifth Legislative Assembly of the state of Montana, there 
is hereby levied, imposed and assessed, and there shall be collected and paid 
to the state of Montana, upon cigarettes sold or possessed in this state, 
the following excise tax, in addition to the excise tax on cigarettes, levied, 
imposed and assessed by subdivisions (1) and (2) of this section 84-5606, 
as amended by said section 16 of said Initiative Measure No. 54, an addi- 
tional tax which shall be paid prior to the time of sale and delivery of 
such cigarettes, to wit: 

One (1) cent on each package containing not more than twenty (20) 
cigarettes, and when packages shall contain more than twenty (20) ciga- 
rettes, then one cent (1¢) on each twenty (20) or fraction of twenty (20) 
cigarettes contained in such package; which additional tax shall continue 
in force until the payment and retirement of the additional bonds of the 
state of Montana authorized by this amendatory act of said Thirty-fifth 
Legislative Assembly, and the payment of the interest thereon, and the 
payment of the expenses of administration of this amendatory act. 

Within seventy-two (72) hours after receipt by the distributor or 
dealer of any such cigarettes, except as hereinafter provided, he shall cause 
to be securely affixed thereto, the required insignia denoting the tax there- 


105 


84-5606 TAXATION 

on. Said insignia shall be properly cancelled prior to sale or removal for 
consumption under such regulations as the board may prescribe. Each pack- 
age shall have the required insignia to affix thereto in such a manner 
that the insignia will be destroyed when the package is opened. Every 
person who shall make, alter, forge or counterfeit any license stamp or 
insignia provided for in this law, or who shall assist or be concerned 
therein, or who shall have in his possession any altered, forged, counter- 
feit or spurious stamp, license or insignia, with intent to defraud the 
state, is guilty of forgery, and shall be punished by imprisonment in the 
state prison for not less than one (1) year or more than fourteen (14) 


years. 
History: En. Sec. 6, Ch. 289, L. 1947; 


amd. Sec. 16, Initiative No. 54 (L. 1951, 


p. 781); amd. Sec. 1, Ch. 123, L. 1953; 
amd. Sec. 3, Ch. 18, L. 1957; amd. Sec. 7, 
Ch. 44, L. 1957; amd. Sec. 1, Ch. 222, L. 
1957. 


Compiler’s Note 


This section was amended three times 
in the 1957 Session. Once by chapter 18, 
once by chapter 44 and once by chapter 
222. Neither chapter 18 nor 222 provided 
for a specific effective date while chapter 
44 was effective February 26, 1957. Chap- 
ter 18 was signed by the Governor, Feb- 
ruary 18, 1957; chapter 44 was signed 
February 26, 1957; and chapter 222 was 
signed March 12, 1957. The acts do not 
seem to be in conflict with one another, 
hence the Compiler has made a composite 
section incorporating the changes made by 
each chapter. For specific changes, see 
Amendments below. 


Amendments 


The amendment by Ch. 18, Laws 1957 
in the last paragraph substituted “dealer” 
for “retailer” in the first sentence; sub- 
stituted “insignia” for “stamps” in the 
same sentence; deleted a former second 


sentence in that paragraph which read 
“Said stamps shall be properly cancelled 
prior to sale or removal for consumption 
under such regulations as the board may 
prescribe”; substituted “insignia affixed” 
for “stamp to affix,” substituted “insignia” 
for “stamp” before the words “will be de- 
stroyed” and substituted “act” for “law” 
after the words “provided for in this.” 


The amendment by Ch. 44, Laws 1957 
in the second paragraph of subdivision (2) 
inserted “under the authority of said Ini- 
tiative No. 54 as hereby amended”; substi- 
tuted “residents of Montana” for “resi- 
dents of this state’; added “or in said 
Korean War” and added subdivision (3). 
The amendment did not carry any of the 
changes made by chapters 18 and 222. 


The amendment by Ch. 222, Laws 1957 
in subdivision (1) increased the tax from 
2¢ to 5¢ and in the last paragraph, carried 
the same change as made by Ch. 18 in the 
first sentence; reinstated the second sen- 
tence, which had been deleted by Ch. 18; 
substituted “insignia” for “stamps” in that 
sentence and substituted “insignia” for 
“stamp” in the third sentence. This 
amendment did not carry any of the 
change made by Ch. 44, Laws 1957. 


INITIATIVE MEASURE NO. 54 AMENDMENTS 


Initiative Measure No. 54 (Laws 1951, pps. 781 to 790) was amended by chapter 
44 and chapter 45 of the 1957 Session and by chapter 13 and chapter 49 of the 1959 


Session. These acts read as follows: 


Chapter 44, Laws 1957; amd. chapter 13, 

Laws 1959 

An act to amend Initiative Measure No. 
54, adopted by the vote of the legal 
electors of the state of Montana at the 
regular general election held in the state 
of Montana on November 7, 1950, by 
amending section 1 thereof, defining 
terms; by amending section 2 thereof so 
as to provide for the payment of an 
honorarium to persons serving on active 
duty during the Korean War; authorizing 
issuance of six million dollars ($6,000,- 
000.00) of limited obligation bonds or so 


much thereof as may be necessary to sup- 
plement the moneys now in the “War 
Veterans’ Compensation Fund” sufficiently 
to make the payments provided for in 
said Initiative No. 54 as hereby amended; 
by adding thereto a new section to be 
numbered 14-A, providing for the de- 
posit of moneys from the sale of such 
additional bonds in said “War Veterans’ 
Compensation Fund”; amending section 
16 of said Initiative No. 54, and amending 
sections 84-5606 and 84-5621, Revised 
Codes of Montana, 1947, as amended, by 
providing an additional excise tax upon 
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the sale of cigarettes in the state of 
Montana; said moneys to be deposited in 
the “War Veterans’ Compensation Bond 
Retirement Fund No. 2” for the payment 
of such additional bonds and _ interest 
thereon and creating such fund; making 
an appropriation of the moneys now re- 
maining in the “War Veterans’ Compen- 
sation Fund” not needed for the payment 
of the honorarium to persons who served 
in World War II and of the funds de- 
rived from the sale of said bonds; by 
adding a section to be numbered 17-A, 
providing that nothing in this amendatory 
act shall be construed as impairing the 
security of the twenty-two million dollars 
($22,000,000.00) of bonds heretofore sold 
under the authority of said Initiative 
Measure No. 54; providing that said Ini- 
tiative No. 54 as by this act amended 
shall be construed as though it had been 
originally passed with the amendments 
made by this amendatory act, if such con- 
struction does not conflict with express 
provisions of this amendatory act; pro- 
viding limits of time within which claims 
under subdivisions (b), (c), and (d) of 
section 2 of said Initiative No. 54, as said 
section is by this amendatory act amend- 
ed, under section 3 of said Initiative No. 
54 as by this amendatory act amended, 
or under section 5 of said Initiative No. 
54 as by this amendatory act amended, 
may be filed; making incidental amend- 
ments of the sections of said Initiative No. 
54 in this amendatory act specifically re- 
ferred to, germane to the general purpose 
of this amendatory act and designed to 
facilitate the administration thereof; pro- 
viding that if any part of this amendatory 
act shall be held invalid, such invalidity 
shall not affect the other provisions of this 
act; repealing all acts and parts of acts in 
conflict herewith; and providing for an 
effective date. 


WHEREAS, the Korean War began 
before the submission of Initiative No. 54, 
ADOPTED by the vote of the people of 
Montana at the regular General Election 
of November 7, 1950, but too late to per- 
mit the inclusion in the provisions of said 
act of persons in the military service dur- 
ing said Korean War; and 


WHEREAS, it was the intent of the 
people of Montana to recognize by the 
honorarium provided in said Initiative No. 
54 all residents of Montana rendering 
military service on behalf of said state in 
the then emergency; and 


WHEREAS, said Korean War was a 
recrudescence of said World War II and 
properly includable within the provisions 
of said Initiative No. 54, 

Section 1. That section 1 of said Ini- 
tiative No. 54 be, and the same is hereby 
amended so as to read as follows: 
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Section 1. As used in this law. 


(a) The term “World War II” means 
the period between December 7, 1941, and 
September 2, 1945, both dates inclusive. 


(b) The term “Korean War” means 
the period between June 25, 1950, and Oc- 
tober 16, 1953, both dates inclusive. 


(c) The term “Korean Theatre” 
means the Korean Peninsula and the wa- 
ters surrounding said Peninsula, the is- 
lands of Japan and other territory upon 
which personnel of the United Nations 
were based during said Korean War or 
operating in the presence of the Korean 
Conflict. 

(d) The term “Military Forces” as 
applied to World War II means the 
Army, the Navy, the Marine Corps, the 
Coast Guard, the Construction Battalions, 
the WAC, the WAVES, the SPARS, the 
WMR, the Nursing Services, all Air 
Forces, and all other groups and services 
in and forming a part of the Armed Serv- 
ices under the control and subject to the 
discipline of the War Department or the 
Navy Department of the United States, 
and engaged in the prosecution of World 
War II. 

(e) The term “Military Forces” as 
applied to the Korean War means the 
Army, the Navy, the Marine Corps, the 
Air Force, the Coast Guard, the Construc- 
tion Battalions, the WAC, the WAVES, 
the SPARS, the WMR, the Nursing 
Services, and all other groups and services 
forming a part of the Armed Services 
under the control and subject to the dis- 
cipline of the Department of Defense of 
the United States and on active duty dur- 
ing the period of said Korean War. The 
term “Department of Defense” as herein 
used means all of the branches of the 
Armed Services of the United States act- 
ing under the unified control of the De-- 
partment of Defense. 


(f) The term “Military Service’ means 
service on active duty by any person in 
any of the military forces at any time 
during World War II or during said 
Korean War. 


(g) The term “Person” includes fe- 
male as well as male. 


(h) The term “Serviceman” means a 
person who is entitled to receive pay- 
ments under section 2 of this law. 

(i) The term “Resident of Montana” 
means a person who was in military serv- 
ice and who at the time of his or her en- 
try into such military service had his or 
her home in Montana. A person who, on 
December 7, 1941, or in the case of the 
Korean War, on June 25, 1950, was serv- 
ing on active duty in any of the armed 
services of the United States and who at 
the time of his or her then last entry into 
such service made his or her home in 
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Montana and who was in the military 
service at some time in World War II, 
or during the Korean War, shall be 
deemed a resident of Montana, unless he 
or she, after such last entry, and before 
entry into military service in either such 
war, had established and was then main- 
taining a home in some other state; and 
any such serviceman whose parents or 
surviving parent then resided in Montana, 
shall be deemed a resident of Montana. 


(j) The term “Continental Limits of 
the United States” means the area of the 
48 states and the District of Columbia, 
to high water mark on its water bound- 
aries. 

Section 2. That section 2 of said Ini- 
tiative No. 54 be, and the same is hereby 
amended so as to read as follows: 


Section 2. In recognition and appreci- 
ation of the valor and devotion of the 
men and women who, by their military 
service, carried out and discharged the 
obligation of the state of Montana to 
contribute of its man power to the defense 
of this republic in World War II, and in 
the prosecution of said Korean War, and 
in partial adjustment for the economic 
detriment suffered by them by reason of 
their service, the state of Montana hereby 
grants, and there shall be paid to, 

(a) Each resident of Montana who 
was in military service as a member of 
any branch of the military forces of the 
United States at some time during World 
War II an honorarium, or adjusted com- 
pensation, in the sum of ten dollars 
($10.00) for each month and major frac- 
tion of a month of such service within 
the continental limits of the United 
States, and the sum of fifteen dollars 
($15.00) for each month and major frac- 
tion of a month for such service outside 
the continental limits of the United 
States: 

(b) Each resident of Montana who 
was in military service at some time dur- 
ing the Korean War, and during part or 
all of the period of such service was in 


said Korean Theatre, an honorarium, or. 


adjusted compensation, in the sum of 
fifteen dollars ($15.00) for each month 
and major fraction of a month of such 
service in said Korean Theatre, and ten 
dollars ($10.00) for each month and 
major fraction of a month of such service 
outside said Korean Theatre, provided 
further that any serviceman who, while 
on active duty in said Korean Theatre 
during said Korean War, shall have suf- 
fered disease or injury from any cause 
whatsoever, including injury from ex- 
posure to weather and/or weather condi- 
tions, and in line of duty, and is hos- 
pitalized therefor by any of the armed 
services of the United States he or she 
shall be deemed, for the purpose of this 
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amendatory act, to have been in military 
service in said Korean Theatre as long 
as he or she shall be or have been con- 
tinuously hospitalized in any hospital or 
similar institution under the control of or 
employed by the United States, and 
wherever situated, subject to the limita- 
tion in this subdivision hereinafter speci- 
fied; provided further that any service- 
man who shall have been taken prisoner 
by the enemy in said Korean Theatre, and 
who shall have been classified by any of 
said armed services under the Department 
of Defense as a prisoner of war, shall 
receive the sum of fifteen dollars ($15.00) 
for each month and major fraction of a 
month during which he or she was so 
held by the enemy as such prisoner; but 
any such prisoner of war shall be paid 
not less than three hundred dollars 
($300.00); and provided, finally, that no 
serviceman shall be paid, under any of 
the provisions of this subdivision, more 
than six hundred dollars ($600.00) ; 


(c) Each resident of Montana who 
was in military service during said Korean 
War, but whose military service was 
wholly outside said Korean Theatre, an 
honorarium, or adjusted compensation of 
ten dollars ($10.00) for each month and 
major fraction of a month of such service; 


(d) The surviving spouse, children, or 
parents, as the case may be, and as in 
this amendatory act hereinafter provided, 
of any Korean serviceman who died in 
line of duty while in such military service 
during either World War II or said 
Korean War, or who shall have died prior 
to payment under this section from any 
cause attributable to his military service, 
in line of duty, as shown by the records 
of the United States Veterans’ Adminis- 
tration, shall be paid the amount to which 
such deceased serviceman would have 
been entitled had he received payment of 
said honorarium, or if such amount is 
less than five hundred dollars ($500.00), 
then such surviving spouse, children or 
parents, as the case may be, shall be paid 
the sum of five hundred dollars ($500.00), 


and no more; 


(e) Provided that there shall be paid 
to any resident of Montana who has re- 
ceived or is entitled to receive from any 
other state or territory of the United 
States a gratuity, bonus, honorarium, ad- 
justed compensation, or similar payment 
for military service in the military forces 
in either of said Wars, no more than the 
excess, if any, of the aggregate amount 
to which such resident would be entitled 
hereunder, over and above the amount so 
received or to which he or she may be 
entitled from another such state or terri- 
tory; and provided further that no pay- 
ment shall be made under this law to any 
person who was dishonorably discharged 


108 


CIGARETTE TAX—LICENSES 


from such service and has not been by 
proper authority restored to an honorable 
status, nor to any person still in service 
who is in a dishonorable status. 

Section 1. That section 3, chapter 44, 
Laws of 1957, be, and the same is hereby 
amended to read as follows: 

Section 3. In the case of the death of 
any such serviceman prior to payment 
under this law, the amount specified in 
section 2 of this amendatory act, shall be 
paid as follows: 

(1) To his or her surviving spouse, 
provided such spouse, if a widow, has not 
remarried prior to making application for 
such payment, or 

(2) If there is no surviving spouse, or 
if a widow and she is deceased or has 
remarried prior to making such applica- 
tion, then to the child or children who 
shall be living when such payment is 
made, in equal shares if more than one, 
and all thereof if only one; or 

(3) If there is no surviving spouse, 
or if there was a widow and she has 
remarried or is deceased, and if there are 
no surviving children, then such payment 
shall be made to the parents of the de- 
ceased, or if one of them shall be de- 
ceased, then the whole thereof to the 
parent who survives; or if both parents be 
deceased, then no payment shall be made. 

(4) The payments in this paragraph 
provided for shall be made only to the 
persons herein designated who shall be 
living at the time of payment, and no 
payment shall be made to the estate of 
any such person. [As amended by Sec. 
1, Ch. 13, Laws 1959.] 


[The remainder of Ch. 13, Laws 1959 
read as follows: 

“Section 2. Nothing in this act shall be 
deemed to amend or in any way alter the 
provisions of sections 1, 2, 4, 5, 6, 7, 8, 9, 
Wile) be or 1S ol-chapter’44 = Laws “ot 
1957. 

“Section 3. All acts. and parts of acts 
in conflict herewith are hereby repealed. 

“Section 4. This act shall be in full 
force and effect from and after its pas- 
sage and approval.” Approved February 
4, 1959.] 

Section 4. That section 5 of said Ini- 
tiative No. 54 be, and the same is hereby 
amended so as to read as follows: 

Section 5. In the case of minors or 
incompetent persons, claims shall be filed 
by and payments made to his or her 
guardian, his or her custodian duly ap- 
pointed by the Veterans’ Administration, 
or his or her legal fiduciary. 

Section 5. That section 12 of said Ini- 
tiative No. 54 be, and the same is hereby 
amended so as to read as follows: 

Section 12. For the purpose of pro- 
viding for the payment of the honorarium, 
or adjusted compensation, herein pro- 
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vided for and for paying the expenses of 
administration of this law, there shall be 
issued and sold under the direction and 
supervision of the board of examiners, 
limited obligations bonds of the state of 
Montana in the sum of twenty-two mil- 
lion dollars ($22,000,000.00) or in such 
sum within that amount as may be neces- 
sary for such purposes. Such bonds shall 
distinctly state that they are not and shall 
never be or become a general obligation 
of the state of Montana, but shall be 
payable only from the proceeds of a cig- 
arette tax in the manner in this law pro- 
vided; shall contain the pledge of the 
state of Montana to continue to levy and 
collect the cigarette tax in this law pro- 
vided for and place the proceeds thereof 
in the War Veterans’ Compensation Bond 
Retirement Fund, until all bonds issued 
hereunder, and the interest accruing 
thereon, shall have been paid; shall draw 
interest at the rate of not more than 
four and one-half per cent (44%) per 
annum, payable semi-annually; but in all 
other respects the board of examiners is 
hereby empowered and directed to fix the 
terms thereof, as to dates of maturity, the 
time after which and the terms and condi- 
tions upon which they may be called for 
payment prior to maturity; whether pay- 
able to bearer or registered, whether serial 
bonds or otherwise, and to prescribe the 
general form of such bonds; and _ said 
board of examiners is hereby empowered 
to do whatever is lawful and necessary in 
the issuance and payment of such bonds 
and the interest thereon and the adminis- 
tration of this law. The attorney general 
shall assist the board in the preparation of 
the form of such bonds. Such bonds shall 
be signed by the members of the board 
of examiners and be issued under the 
great seal of the state of Montana, and 
a record of all such bonds issued and sold 
shall be made in the office of the state 
treasurer. Said bonds shall have interest 
coupons attached thereto, covering the 
imterest due semi-annually, which coupons 
shall be executed with facsimile signa- 
tures of all the members of said board 
of examiners, and the signing of such 
coupons with such facsimile signatures 
shall be recognized as sufficient execution 
of such coupons on behalf of the state of 
Montana. Provided, however, that if the 
moneys derived from said first issue of 
twenty-two million dollars ($22,000,- 
000.00) of bonds as in this section above 
provided shall be insufficient to pay all 
claims heretofore filed with and heretofore 
or hereafter allowed by said board of ex- 
aminers under the original provisions of 
said Initiative No. 54 as_ heretofore 
amended, and to pay all claims filed and 
allowed under this amendatory act, to- 
gether with the expenses of administration 
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of this amendatory act, there shall be is- 
sued and sold under the direction and 
supervision of the board of examiners of 
the state of Montana limited obligation 
bonds of the state of Montana in the fur- 
ther sum of six million dollars ($6,000,- 
000.00) or in such sum within that amount 
as may be necessary for such purposes. 
The issuance of such bonds shall be made 
in the same manner and such bonds shall 
be subject to the same limitations, re- 
strictions, and provisions as apply to said 
original issue of twenty-two million dol- 
lars ($22,000,000.00), except that such 
bonds shall draw not more than four 
and one-half per cent (41%4%) interest 
and shall be payable only out of a ciga- 
rette tax as hereinafter provided in this 
amendatory act. 


Section 6. That there is hereby added 
to said Initiative No. 54 a new section to 
be numbered section 14-A, to read as fol- 
lows: 

Section 14-A. The money arising from 
the sale of such said additional bonds in 
the amount of six million dollars ($6,000,- 
000.00) in this amendatory act above- 
provided for as may be sold as herein 
provided shall be deposited in the state 
treasury to the credit of the special fund 
created by said Initiative No. 54 and 
known as the “War Veterans’ Compensa- 
tion Fund,” and the moneys now in said 
fund,- after payment of all claims hereto- 
fore filed with and heretofore or here- 
after allowed by the board of examiners 
under the original provisions of said Ini- 
tiative No. 54, shall, together with such 
additional funds as may be derived from 
the sale of bonds under the said issue of 
six million dollars ($6,000,000.00) author- 
ized by this amendatory act, be used to 
pay said honorarium granted by subdivi- 
sions (b), (c), and (d) of section 2 hereof, 
and by section 3 of said Initiative No. 54 
as hereby amended, and the expense of ad- 
ministration of this amendatory act. For 
the purpose of carrying out the provisions 
of this amendatory act there is hereby 
appropriated from the War _ Veterans’ 
Compensation Fund, in addition to the ap- 
propriation made by section 14 of said Ini- 
tiative No. 54 as originally enacted, the 
moneys now remaining in said fund and 
not needed for the payment of the hon- 
orarium to persons who served in World 
War II, and the sum of six million dol- 
lars ($6,000,000.00), or so much thereof as 
may be necessary to pay said honorarium 
to the persons who served in the military 
forces in said Korean War. 

Section 7. That section 16 of said 
Initiative No. 54 be, and the same is here- 
by amended to read as follows: 

Section 16. That in addition to the ag- 
gregate excise tax upon cigarettes now 
provided for by section 16 of said Initia- 
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tive Measure No. 54, there is hereby im- 
posed a tax of one cent (1%) on each 
package of cigarettes containing not more 
than twenty (20) cigarettes, and when a 
package shall contain more than twenty 
(20) cigarettes, then one cent (1¢) for 
each twenty (20) or fraction of twenty 
(20) cigarettes in such package. Such ad- 
ditional tax shall be collected at the same 
time and in the same manner as the tax 
levied and imposed by subdivision (2) of 
said section 16 of said Initiative Measure 
No. 54. For the purpose of giving full 
legal effect to said increase of said excise 
tax, section 84-5606 of said Title 84 and 
section 84-5621 of said Title 84 are hereby 
amended so as to read as follows: 
Section 84-5606. [See section as set out 


above. | 
Section 84-5621. [See section 84-5621. ] 
Section 8. There is hereby added to 


said Initiative No. 54 a new section to be 
numbered section 17-A to read as follows: 

Section 17-A. Nothing in this amend- 
atory act shall be construed as impairing 
the security of the twenty-two million dol- 
lars ($22,000,000.00:) of bonds heretofore 
sold under the authority of said Initiative 
Measure No. 54, or of the interest there- 
on, but the provision made by said Initia- 
tive for the payment of said bonds and 
the interest thereon shall remain inviolate. 

Section 9. Except where such construc- 
tion would conflict with express provi- 
sions of this amendatory act, said Initia- 
tive No. 54 shall be construed as though 
the amendments made hereby had formed 
a part of said Initiative at the time of its 
adoption on November 7, 1950. Nothing 
herein contained is to be construed as 
extending the time of filing claims under 
said Initiative No. 54 as originally adopted 
nor as amended by chapter 123 of the 
Laws of the Thirty-third Session of the 
Montana Legislative Assembly, nor as 
authorizing any payments from said War 
Veterans’ Compensation Fund except ex- 
penses of administration of said Initia- 
tive as hereby amended, of claims for the 
honorarium filed on or prior to January 
1, 1954, and the expenses of administra- 
tion in connection therewith, and of the 
payments provided for in subdivisions (b), 
(c) and (d), of section 2, and in sections 
3 and. 5, of -said Initiative No. 54 as 
amended. 

Section 10. Claims for benefits under 
the provisions of subdivisions (b), (c) 
and (d) of section 2 and/or under sections 
3 and 5 of said Initiative No. 54, as by 
this amendatory act amended, may be 
filed at any time before the expiration of 
three (3) years from and after the Janu- 
ary first next following the date of the 
passage and approval of this act, provided, 
however, that said period of three (3) 
years shall be extended for a period equal 
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to the period, or the aggregate of the 
periods, of the time during which the 
administration of this act shall be sus- 
- pended, by reason of litigation or from 
any other cause. 

Section 11. If any provision contained 
in this amendatory act shall for any reason 
be held invalid, such decision shall not 
invalidate the remaining provisions of this 
act: 

Section 12. All acts or parts of acts in 
conflict herewith are hereby repealed. 


Section 13. This act will take effect 
and be in full force and effect from and 
after its passage and approval. Approved 
February 26, 1957. 


Chapter 45, Laws 1957; amd. chapter 49, 
Laws 1959 


An act to amend Initiative Measure No. 
54 adopted by the vote of the legal elec- 
tors of the state of Montana at the regu- 
lar general election held in the state of 
Montana on November 7, 1950, as 
amended by chapter 123, Session Laws of 
1953, relating to section 6 thereof, by pro- 
viding a new date for applications for pay- 
ment of the honorarium to be December 
31, 1957, repealing all acts and parts of 
acts in conflict herewith, and containing 
an effective date. 


Section 1. That section 6 of said In- 
itiative No. 54 be, and the same is hereby 
amended so as to read as follows: 

Section 6. All applications for the pay- 
ment of the honorarium or adjusted com- 
pensation here provided for shall be filed 
with the board of examiners before the 
thirty-first day of December, 1959: and 
the filing of an application with a county 


84-5607. Affixing of insignia. 


84-5608 


clerk and recorder of any county of this 
state shall be deemed, for the purpose of 
this section, to have been filed with said 
board as of the date of filing with such 
clerk and recorder. Upon receiving any 
such application such clerk and recorder 
shall give the applicant a receipt therefor, 
stating therein the exact time of such 
filing, and shall immediately endorse the 
fact and time of filing upon such applica- 
tion, over his signature and seal, and im- 
mediately transmit such application to the 
said board of examiners. Any filing with 
such board or with any such clerk and 
recorder within the time limited by this 
section shall be effective to preserve the 
rights of the applicant though such appli- 
cation as so filed shall be defective, pro- 
vided defects therein are later corrected 
under reasonable rules to be adopted by 
said board. 


[The remainder of Ch. 49, Laws 1959 
read as follows: 

“Section 2. All acts and parts of acts 
in conflict herewith are hereby repealed. 

“Section 3. This act shall be in full 
force and effect upon its passage and ap- 
proval.” Approved February 26, 1959.] 

Section 3. This act shall be in full force 
and effect upon its passage and approval. 
Approved February 26, 1957. 


Submission to Voters 


Statute amending initiative act provid- 
ing for honorarium for World War II 
veterans so as to make Korean veterans 
eligible to receive honorariums was not 
required to be submitted to the voters un- 
der the constitution of Montana. Cot- 
tingham y. State Board of Examiners, 
— M —, 328 P 2d 907, 915, 916. 


Insignia shall be affixed to packages 


of cigarettes only by licensed distributors and dealers. Provided, however, 
the provisions of this act shall not apply to public warehouses acting as 


agents of manufacturers. 


History: En. Sec. 7, Ch. 289, L. 1947; 
amd. Sec. 4, Ch. 18, L. 1957. 


Amendment 

The 1957 amendment completely re- 
wrote this section. For section prior to 
amendment see parent volume. 


84-5608. Insignia purchased at discount. Every licensed distributor 


and dealer will be entitled to purchase said insignia at a discount of eight 
per cent (8%) of their face value, upon payment therefor. This dis- 
count is not applicable to that portion of the tax collected for any 
veterans’ honorarium. 

History: En. Sec. 8, Ch. 289, L. 1947; 


amd. Sec. 5, Ch. 18, L. 1957; amd. Sec. 2, 
Ch. 222, L. 1957. 


Compiler’s Note 


This section was amended twice in the 
1957 Session. Once by chapter 18 and 
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once by chapter 222. Neither law con- 
tained a specific effective date. Chapter 
18 was signed by the Governor February 
18 while chapter 222 was signed March 12. 
As the acts are not in conflict with each 
other the Compiler has made a composite 
section. For specific changes see Amend- 
ments below. 


Amendments 
The 1957 amendment by Ch. 18 sub- 
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and “insignia” for “stamps” in the first 
sentence and added the second sentence. 

The 1957 amendment by Ch. 222 made 
the same changes as the amendment by 
Ch. 18 and also decreased the discount 
from 10% to 8%. 


Repealing Clause 
Section 3 of Ch. 222, Laws 1957 re- 


pealed all acts and parts of acts in conflict 
therewith. 


stituted “dealer will” for “retailer shall’ 


84-5609. Use of tax stamping meters. The board may authorize any 
manufacturer, distributor or dealer of cigarettes to use a tax stamping 
meter machine with which to place an insignia upon each package of ciga- 
rettes imported, sold or delivered in this state. The insignia shall be one 
approved by the board. Each individual package of cigarettes imported 
into this state, delivered or sold therein shall be marked with the proper 
insignia of such tax stamping meter machine and thereafter any original 
package of cigarettes so marked may be lawfully possessed and sold 
within the state by any distributor or dealer licensed under this act. The 
board shall supervise and check the operation of such tax stamping meter 
machines. The operator of such machine, before using the same, shall take 
the meter thereof to the county treasurer, of the county in which the 
machine is operated, who is authorized to, and shall set said meter for the 
number of packages specified and required by the operator. Prior to set- 
ting said meter the county treasurer shall collect from said operator the 
amount of money proper for said setting, less a discount of ten per cent 
(10%) on that portion of the tax not being collected for any veterans’ 
honorarium. The county treasurer shall immeédiately report to the board 
on forms prescribed by it, the name of the operator and the number of 
packages for which said meter was set and shall immediately forward to 
the board the amount collected from said operator. 


History: En. Sec. 9, Ch. 289, L. 1947; 
amd. Sec. 6, Ch. 18, L. 1957. 


read “That any distributor or retailer 
using such tax stamping meter machine 


Amendment 


The 1957 amendment in the first sen- 
tence substituted “dealer” for “retailer” and 
deleted the words “‘in lieu of said stamps” 
which appeared at the end of this sen- 
tence; in the fifth sentence inserted the 
words “before using the same”; added 
the sixth sentence; in the seventh sentence 
substituted “shall immediately forward 
to the board the amount collected from 
said operator” for “the distributor or re- 
tailer, using such tax stamping meter ma- 
chine, within ten. (10) days from the first 
day of the month of the following month, 
shall remit to the board the amount of the 
tax due on the packages of cigarettes for 
which said tax stamping meter machine 
was set to stamp for the preceding month” 
and deleted a former last paragraph which 


84-5621. 


Clerical and field assistants. 


shall be required to furnish a surety bond, 
to be approved by the board, in the sum 
of five thousand dollars ($5,000.00) condi- 
tioned for the payment of the tax due 
on packages of cigarettes stamped by said 
tax stamping meter machines.” 


Separability Clause 


Section 7 of Ch. 18, Laws 1957 read 
“The provisions of this act shall be sever- 
able and if any of its sections, provisions, 
exceptions, sentences, clauses, phrases or 
parts be held unconstitutional or void, the 
remainder of this act shall continue in full 
force and effect.” 


Repealing Clause 

Section 8 of Ch. 18, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


The board is hereby authorized 


to employ such clerical and field assistants as may_be necessary to properly 
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administer the provisions of this law. All moneys collected under the pro- 
visions of subdivision (1) of section 84-5606 of the Montana Revised Codes 
of 1947, less the expense of collecting all the taxes levied, imposed and as- 
sessed by said section 84-5606, shall be paid to the state treasurer and de- 
posited in the general fund of the state. All taxes levied, imposed and as- 
sessed under the provisions of subdivision (2) of said section 84-5606 shall, 
when collected, be paid to the state treasurer and credited to a special fund 
known as the War Veterans’ Compensation Bond Retirement Fund, which 
fund shall be kept segregated from all money in the state treasury and 
shall, while any of the bonds hereafter issued and sold for the purpose of 
paying an honorarium, or adjusted compensation, to the residents of 
Montana who were in military service in the military forces of the United 
States in World War II, or any of the interest thereon, remain unpaid, 
be available for the payment thereof. 

All moneys derived from such additional tax shall be paid to the state 
treasurer and credited to a special trust fund to be known as the War 
Veterans’ Compensation Bond Retirement Fund, which shall be kept segre- 
gated from all money in the state treasury and shall, while any of the 
bonds herein authorized or any interest thereon remain unpaid, be avail- 
able solely for the payment thereof. 

All taxes levied, imposed and assessed under the provisions of sub- 
division (3) of said section 84-5606 shall, when collected, be paid to the 
state treasurer and credited to a special fund to be known as the War 
Veterans’ Compensation Bond Retirement Fund No. 2, which fund shall 
be kept segregated from all other money in the state treasury and shall, 
while any of the bonds hereafter issued and sold, in addition to the twenty- 
two million dollars ($22,000,000.00) authorized by said Initiative Measure 
No. 54, as originally enacted, or any of the interest upon such additional 
bonds, remain unpaid, be used only for the payment thereof, and of the 
expenses of administration of this act. 

History: En. Sec. 21, Ch. 289, L. 1947; Amendment 
amd. Sec. 16, Initiative No. 54 (L. 1951, he 1 95 7h am endinentenddeditnehicd 
p. 781); amd. Sec. 1, Ch. 123, L. 1953; paragraph. 


amd. Sec. 7, Ch. 44, L. 1957. 
References 


Cited in Cottingham v. State Board of 
Examiners, — M —, 328 P 2d 907, 909. 
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NEW LAWS IN VOLUME 6 


For index see pocket supplement to Replacement Volume 9 


ENACTED IN 1951 


Impounding of water in Clark Fork river, 89-856. 
Simultaneous Death Act, 91-423 to 91-430. 

Water conservation bond fund, 89-116.1, 89-116.2. 
Workmen’s compensation second injury fund, 92-709A. 
Yellowstone River Compact, 89-903, 89-904. 


ENACTED IN 1953 


Creation of trust for prearranged funeral plans, 86-701 to 86-704. 
Transfer of duties, etc., of the custodian of Civil War and Spanish War records, 82-2506. 
Yellowstone River Compact administration, 89-905 to 89-916. 


ENACTED IN 1955 
Application of law relating to who may take under wills, 91-104.1, 91-104.2. 


ENACTED IN 1957 


Conveying stored water for irrigation through natural channels, 89-857 to 89-864. 
Drainage districts, additional powers, 89-2821 to 89-2825. 

Sage Creek Basin agreement, 89-3001, 89-3002. 

Standards for manufacture of bakery products, 90-301.1. 

Wells, reports on, 89-3101 to 89-3103. 

Workmen’s compensation claimant, requiring physical examination, 92-814.1. 


ENACTED IN 1959 


Devise or bequest to inter vivos trust created by testator, 91-321. 
Joint operation of irrigation districts, 89-1209 to 89-1220. 
Occupational Disease Act, 92-1301 to 92-1368. 

Transfer of securities by fiduciary, 86-705, 86-706. 


AMENDMENTS IN VOLUME 6 


Bonds for executors and administrators, 91-1723. 
Bread weight requirements, 90-301. 
Decedent’s estates, 
Claims against estate, 91-2702. 
Determination of heirship, 91-3801, 91-3802. 
Distribution, 91-3901. 
Escheated estates, 91-502, 91-510, 91-512, 91-520. 
Family support, 91-2406. 
Mortgaging and leasing realty, 91-3108. 
Drainage districts, 89-2501, 89-2702, 89-2704. 
Executors and administrators, 
Mortgage of property, 91-3102. 
Sale of property, 91-3001 to 91-3003, 91-3013. 
Grades of apples, 90-201. 
Guardianship of incompetent veterans, 91-4818. 
Guardians of insane and incompetent persons, 91-4704. 
Guardian’s power to lease, mortgage, and grant real estate, 91-4911. 
Inheritance by aliens, 91-520, 91-521. 
Inheritance tax, 91-4402, 91-4405, 91-4407, 91-4414, 91-4415, 91-4421, 91-4423, 91-4430. 
Irrigation districts, 89-1311, 89-1705, 89-2122. 
Unemployment Compensation Law, 87-103 to 87-107, 87-109, 87-111 to 87-113, 87-117, 
87-126, 87-128, 87-130, 87-133, 87-134, 87-138, 87-145, 87-146, 87-148, 87-149. 
Warehousemen’s liens, 88-133. 
Water, appropriation, 89-829. 
Water commissioners, 89-1004. 
Weights and measures, 90-101, 90-125, 90-126, 90-129, 90-131, 90-132, 90-136, 90-137, 
90-140, 90-146, 90-147. 


ili 


AMENDMENTS IN VOLUME 6 (Continued) 


Wills, 
Foreign wills, 91-1001. 
Probate, 91-811. | 
Who may take under, 91-104. 
Workmen’s Compensation Act, 92-104, 92-108, 92-116, 92-701 to 92-709A, 92-715, 92-817, 
92-819, 92-823, 92-827, 92-902, 92-1003, 92-1005, 92-1101, 92-1103 to 92-1105, 92-1110, 
92-1112, 92-1114. 
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MONTANA REVISED CODES 


TITLE 85—TRADE-MARKS 


CHAPTER 1—TRADE-MARKS 


85-102. (4287) Use of trade-mark—how secured. 


Abandonment of trade-mark or trade- Television trade-marks. 15 ALR 2d 792. 
name. 3 ALR 2d 1226. 


CHAPTER 2—FAIR TRADE ACT 


85-202. Permissible agreements in contracts for sale of labeled commodi- 
ties. 
Application of state “fair trade” law 


to nonsigning reseller as violation of fed- 
eral anti-trust laws. 19 ALR 2d 1139. 


85-204. Who may establish minimum resale price. 


State power to regulate price of intoxi- 
cating liquors. 14 ALR 2d 699. 


TITLE 86—TRUSTS AND USES 


Chapter 7. 


Miscellaneous trusts, 86-701 to 86-706. 


CHAPTER 1—TRUSTS AND USES IN RELATION TO REAL PROPERTY 


86-101. 


Jurisdiction of suit involving trust as 
affected by location of res, residence of 


86-102. (6784) Creation of trusts. 
Resulting Trust 


A trust created by operation of law does 
not come under the statute of frauds and 
may be proved by parol evidence. Cam- 
panello v. Mercer, 124 M 528, 227 P 2d 
312, 314. 


References 


Cited or applied in Opp v. Boggs, 121 
M 131, 193 P 2d 379, 383. 


Implication of gift in intervivos trust 
instrument. 11 ALR 2d 681. 


86-103. 
Operation and Effect 


Where consideration for a transfer of 
property was paid, and title taken in the 
name of another a trust is presumed to 
result in favor of the person advancing 
the money. Campanello v. Mercer, 124 
M 528, 227 P 2d 312, 314. 

Where the husband already owned a 
fee simple title and the wife voluntarily 
made an advancement to him for the 
express purpose of enabling him to pay 
off a mortgage it does not give rise to a 
trust under this section. Baird v. Baird, 
125 M 122, 232 P 2d 348, 353. 


Presumption of Gift from Husband to 
Wife 

In an action by an ex-husband to impose 
a trust on property purchased together 
with ex-wife during coverture, the ex-hus- 
band failed to prove facts to overcome the 


86-105. 


Trust as created by deed for park or 
playground purposes. 15 ALR 2d 988. 


(6783) What uses and trusts may exist. 


parties to trust, service, and appearance. 

15 ALR 2d 610. 
Purview of gift, 

“college education.” 


charge, or like, for 
36 ALR 2d 1323. 


Purported conveyance or transfer based 
on consideration, which is ineffective to 
transfer the property, as subject of con- 
structive trust, based on transferor’s duty 
to complete the transfer. 12 ALR 2d 961. 

Enforeceability on theory of constructive 
trust of agreement to purchase property at 
judicial or tax sale for the joint benefit of 
the parties to the agreement. 14 ALR 2d 
1285. 

Rights of parties under oral agreement 
to buy or bid in land for another. 27 
ALR 2d 1285. 


(6785) Transfer to one for money paid by another, etc. 


presumption of a gift to the ex-wife and 
the rule in Montana is that a transfer of 
property from one spouse to the other is 
presumed to be a gift. (Associate Justices 
Bottomly and Augstman dissenting.) Dial 
v. Dial, 131 M 310, 310 P 2d 610. 


Resulting Trust 


Evidence supported establishment of 
a resulting trust where the consideration 
was paid at the time or before the time 
that legal title passed to the alleged trus- 
tee, in that the funds and the pick-up 
truck traded-in, used for the initial down 
payment on a new truck, belonged to 
the defendant. Firemen’s Ins. Co. of New- 
ark, N. J. v. Show, 110 F Supp 523, 527. 


References 


Cited or applied in In re Hunter’s Es- 
tate, 125 M 315, 236 P 2d 94, 95. 


(6787) For what purposes express trusts may be created. 


CHAPTER 2—TRUSTS IN GENERAL—NATURE AND CREATION 


86-210. 


Operation and Effect 


Where daughter conveyed real property 
to her mother with the understanding that 


(7887) Involuntary trust resulting from fraud, etc. 


it was to be held in trust for her, and the 


mother then deeded the property to an- 


other daughter with the understanding 


TRUSTEE’S OBLIGATIONS 


that it was to be held in trust for the 
first daughter, but there was no written 
trust agreement, a constructive trust 
‘would result. Opp v. Boggs, 121 M 131, 
193 P 2d 379, 383. 


86-313 


References 


Cited in Bradbury v. Nagelhus, 132 M 
417, 319 P 2d 503, 509. 


CHAPTER 3—TRUSTEE’S OBLIGATIONS—SALE, MORTGAGE OR LEASE 
OF TRUST PROPERTY 


86-301. 

Forfeiture of Option 

Where neighboring ranchers began joint 
venture by each contributing $1,000 to 
bind a one year purchase option covering 
lands and leases, and after forfeiture of 
option and option payment, continued their 
joint activities, purchase of all the land 
and leases by one partner, nine months 
after forfeiture, should not have been 
made after $14,000 price was decided with- 
out demanding that other partner produce 
purchase money or withdraw from venture. 


86-303. (7890) Certain transactions 

Purchase of Mortgage 

Trustee did not violate his fiduciary du- 
ties in buying mortgage outstanding 
against trust property to protect trustor, 
who had entrusted 5% royalty for sale by 
trustee to raise money needed by trustor 
and when trustor thereafter elected to 
permit trustee to retain unsold royalty in 
satisfaction of mortgage, title to the 
royalty vested in the trustee. Iverson v. 
Rehal, 132 M 295, 317 P 2d 869, 872, 873. 

Where trustee purchased a mortgage 
against the property to protect the bene- 


86-307. 


References 


Cited or applied in Opp v. Boggs, 121 
M 131, 193 P 2d 379, 385. 


86-310. 
Joint Option to Purchase 


Neighboring ranchers signed a writing, 
agreeing to become equal partners in pur- 
chase of adjoining grazing leases and 
ranch lands. Each contributed $1,000 to 
bind a one year purchase option covering 
the lands and leases. The option and op- 
tion payment was forfeited but they con- 
tinued their joint activities. Nine months 
after forfeiture one partner purchased all 
for himself. A constructive trust was 


86-313. (7900) Third person—when 
Forfeiture of Option 
Neighboring ranchers signed a writing, 
agreeing to become equal partners in the 


purchase of adjoining grazing leases and 
ranch lands. Each contributed $1,000 to 


(7888) Trustee’s obligation to good faith. 


Bradbury v. Nagelhus, 132 M 417, 319 P 
2d 503, 507. 


Industrial Accident Board 


The industrial accident board is under 
a legal and moral duty to deal fairly with 
workmen as beneficiaries and to disclose 
all matters affecting their interests, either 
beneficially or otherwise. Yurkovich v. 
Industrial Accident Board, 132 M 77, 314 
P 2d 866, 869. 


forbidden. 


ficiary and the royalty purchasers, and 
held it for some 18 months, the effect was 


to continue the fiduciary relationship. 
Iverson v. Rehal, 132 M 295, 317 P 2d 
869, 872, 873. 


Voidable Transfer 


A sale or transfer of trust property to 
the trustee with full knowledge by the 
beneficiary at a fair price without in- 
fluence is voidable only. Iverson v. Rehal, 
132 M 295, 317 P 2d 869, 872, 873. 


(7894) Trustee guilty of fraud, when. 


(7897) Measure of liability for breach of trust. 


raised which purchaser could not revoke. 
He was required to convey an undivided 
one-half interest in the lands and leases 
to other partner subject to down-to-date 
accounting and reimbursement in net 
amount of purchase price found to be due 
from plaintiff to purchaser after account- 
ing was completed from date of original 
agreement. Bradbury v. Nagelhus, 132 M 
417, 319 P 2d 503, 511. 


involuntary trustee. 


bind a one year purchase option covering 
the lands and leases. They forfeited the 
option and option payment but continued 
their joint activities. Nine months after 
forfeiture one partner purchased all for 


86-323 


himself, taking title jointly with his wife 
and they in turn deed a portion to their 
son. The wife and son, as donees, were 
controlled by the donor’s actions. Brad- 
bury v. Nagelhus, 132 M 417, 319 P 2d 
503, 506. 


TRUSTS AND USES 


Revocation of Trust 


Once there is acceptance, actual or pre- 
sumed, a trust may be revoked only by 
agreement or by the courts. Bradbury v. 
Nagelhus, 1382 M 417, 319 P 2d 503, 510. 


86-323. Order—confirmation—conveyances—proceeds. 


Conveyance, transfer, or encumbrance of 
property of incorporated association by 


trustee upon direction of members. 15 ALR 
2d 1451. 


CHAPTER 5—TRUSTS FOR BENEFIT OF THIRD PERSONS—OBLIGATIONS, 
POWERS AND RIGHTS OF TRUSTEES 


86-501. 


Exchange of Trust Property 


Courts hold that where the trust agree- 
ment gives the trustee authority to sell 
and dispose of property as here, he may 
exchange it. Where all those interested 


86-509. 
Probate Court 
Probate court has control of discretion- 


ary powers vested in a trustee, if not rea- 


sonably exercised. Attix v. Robinson, 155 
F Supp 592, 598. 


86-510. 
References 


Cited in Gray v. Corcoran, 127 M 572, 
269 P 2d 1091, 1094. 


86-511. 


Costs and other expenses incurred by 
trustee whose appointment was improper 


(7916) Discretionary powers. 


(7908) Trustees must obey declaration of trust. 


in the trust property as beneficiaries con- 


sent thereto there is no reason why a 


trustee may not exchange trust property 
for other property. Gray v. Corcoran, 127 


M 572, 269 P 2d 1091, 1094. 


Trust provisions for payment, in trustee’s 
discretion or for.a designated purpose, of 


part or all of the principal to a beneficiary. 
2 ALR 2d 1383. 


(7917) Indemnification of trustee. 


Right of trustee to withhold trust pay- 


ment from beneficiary to obtain payment 


of personal debt of latter to him. 8 ALR 


2d 209. 


(7918) Compensation of trustee. 


as chargeable against estate. 4 ALR 2d 
190. 


CHAPTER 6—EXTINGUISHMENT, REVOCATION AND VACATION OF 
TRUSTS—SUCCESSION 


86-601. 
References 


Cited in Bradbury v. Nagelhus, 132 M 
417, 319 P 2d 508, 510. 


86-602. (7921) Not revocable. 


Involuntary Trust 


An involuntary trust may be revoked 
only by agreement or by the courts. Brad- 
bury v. Nagelhus, 132 M 417, 319 P 2d 
503, 510. 


86-603. 


Term of Office 
Unless discharged, a trustee is in office 


86-604. 


Termination of Trust ' 


Neither malfeasance nor wrongful con- 
version will lapse or terminate a trust 


(7920) Trust—how extinguished. 


References 


Cited in In re Kohr’s Estate, 122 M 
145, 199 P 2d 856, 863, 5 ALR 2d 1046. 


(7922) Trustee’s office—how vacated. 


till he dies. Bradbury v. Nagelhus, 132 M 
417, 319 P 2d 503, 510. 


(7923) Trustee—how discharged. 


nor discharge the trustee. Bradbury v. 


Nagelhus, 132 M 417, 319 P 2d 503, 510. 


MISCELLANEOUS TRUSTS 86-703 


86-605. (7924) Removal by district court. 
References 
Cited in Bradbury v. Nagelhus, 132 M 

417, 319 P 2d 503, 510. 


CHAPTER 7—MISCELLANEOUS TRUSTS 


Section 86-701. Contract for prearranged funeral plan—trust created. 

86-702. Deposit of money in trust—how deposited. 

86-703. Report of institution holding deposited money. 

86-704. Penalty. 

86-705. Registration or transfer of stock, bonds, or securities by any fiduciary 
—corporation or transfer agent not bound to determine whether 
fiduciary is breaching obligation. 

86-706. “Fiduciary” defined. 


86-701. Contract for prearranged funeral plan—trust created. In all 
cases when, prior to his death, a person, or some one in his behalf, makes a 
contract for the final disposition of his body, under which contract, pursu- 
ant to a prearranged funeral plan, personal property will be delivered 
upon his death or the professional services of a funeral director or em- 
balmer will then be furnished, all money paid under such contract shall 
be held in trust for the purpose for which it was paid until the obliga- 
tion is fulfilled according to its terms or, by mutual consent of both parties 
to the contract, said money is refunded to the proper party. Accruals of 
interest upon this money are subject to this same trust. 


History: En. Sec. 1, Ch. 232, L. 1953. neral plans; requiring the proceeds there- 

: of to be held in trust for the puposes 

Title of Act intended; providing penalties for viola- 

An act relating to the sale of personal tions, and fixing the effective date of this 
property or services under prearranged fu- act. 


86-702. Deposit of money in trust—how deposited. Within thirty (30) 
days after receipt the party to the contract holding said money in trust, 
according to section 1 [86-701], shall deposit said money in a banking in- 
stitution, or invest said money in the stock of a savings or building and 
loan association, organized under the laws of the state of Montana or of 
the United States of America and having its principal place of business 
in the state of Montana, the deposits of which banking institution or the 
stock lability of which savings or building and loan association are in- 
sured by an instrumentality of the federal government. Said deposits or 
investments shall be and constitute a trust fund for the benefit of the per- 
son who has contracted for such property and services upon his death. Such 
money shall be deposited in a separate account in the name of the depositor 
as trustee for the person who has contracted for such property and services 
upon his death. 

History: En. Sec. 2, Ch. 232, L. 1953. 


86-703. Report of institution holding deposited money. Any banking 
institution, or savings or building and loan association, receiving money 
in trust under the provisions of section 2 [86-702] of this act, shall report 
to the superintendent of banks of the state of Montana, on or before the 
first day of February of each year, all amounts received and held in 
trust. This report shall show the name and address of each trustee and 
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86-704 TRUSTS AND USES 


cestui que trust, the principal amount remaining andthe interest or 
dividends paid on each such account. 
History: En. Sec. 3, Ch. 232, L. 1953. 


86-704. Penalty. Any person wilfully violating the provisions of 
section 2 [86-702] of this act shall be guilty of a misdemeanor and upon 
conviction therefor shall be punished as provided in section 94-116, Revised 
Codes of Montana, 1947. 

History: En. Sec. 4, Ch. 232, L. 1953. sage and approval. Approved March 6, 


1953. 
Effective Date 


Section 5 of Ch. 232 provided the act 
should be in effect from and after its pas- 


86-705. Registration or transfer of stock, bonds, or securities by any 
fiduciary—corporation or transfer agent not bound to determine whether 
fiduciary is breaching obligation. If a fiduciary or the nominee of a fidu- 
ciary in whose name are registered or to be registered any shares of stock, 
bonds or other securities of any corporation, public or private, or com- 
pany or other association, or of any trust, applies for the registration or 
transfer of the same, such corporation or company or other association, 
or any of the managers of the trust, or its or their transfer agent, is not 
bound to inquire whether the fiduciary or nominee is committing a breach 
of his obligation as fiduciary or nominee in making such registration or 
transfer, or to see to the performance of the fiduciary obligation, and is 
liable for such registration or transfer only where such registration or 
transfer is made with actual knowledge that such fiduciary or nominee 
is committing a breach of trust in requesting such registration or transfer, 
or with knowledge of such facts that its or their participation in such 
registration or transfer amounts to bad faith. 


History: En. Sec. 1, Ch. 136, L. 1959. or their nominees; to provide that the 
transferring agent is not bound to inquire 
Title of Act whether the fiduciary or nominee is com- 


An act to provide for registration or _ mitting a breach of the fiduciary relation- 
transfer of securities to or by fiduciaries ship; and containing a repealing clause. 


86-706. “Fiduciary” defined. ‘“Fiduciary” includes a trustee under any 
trust, expressed, implied, resulting or constructive, executor, administrator, 
guardian, conservator, curator, receiver, trustee in bankruptcy, assignee 
for the benefit of creditors, partner, agent, officer of a corporation, public 
or private, public officer, nominee, or any other person acting in a fiduciary 
capacity for any person, trust or estate. . 

History: En. Sec. 2, Ch. 136, L. 1959. Repealing Clause 


Section 3 of Ch. 136, Laws 1959 repealed 
all acts or parts of acts in conflict there- 
with. 


TITLE 87—-UNEMPLOYMENT COMPENSATION 


Chapter 1. The unemployment compensation law, 87-103 to 87-107, 87-109, 87-111 to 
87-113, 87-117, 87-126, 87-128, 87-130, 87-133, 87-134, 87-138, 87-145, 87-146, 
87-148, 87-149. 


CHAPTER 1—THE UNEMPLOYMENT COMPENSATION LAW 


Section 87-103. Benefits. 

87-104. Duration of benefits. 

87-105. Benefit eligibility conditions. 

87-106. Disqualification for benefits. 

87-107. Claims for benefits. 

87-109. Contributions. 

87-111. Unemployment compensation fund. 

87-112. Accounts and deposits. 

87-113. Withdrawals. 

87-117. Unemployment compensation commission—organization. 

87-126. Subpoenas. 

87-128. State-federal cooperation. 

87-130. Acquisition of property, etc. 

87-133. Unemployment compensation administration fund—special fund. 

87-134. Reimbursement of fund. 

87-138. Refunds. 

87-145. Penalties—falsity or wilful nondisclosure—violations by employer or 
agent — violation of act by regulations wrongfully collecting 
benefits. 

87-146. Representation in court. 

87-148. Definitions. 

87-149. Definitions—continued. 


87-103. Benefits. (a) Payment of benefits. Thirty (30) months after 
the date when contributions first accrue under this act from the employer, 
benefits shall become payable from the fund to any individual, who there- 
after is or becomes unemployed and eligible for benefits as is herein pre- 
scribed ; provided, however, that wages earned for services performed as an 
employee representative as defined in the railroad unemployment insurance 
act (52 Stat. 1094), or for services performed for an employer, as defined in 
said act, shall not be included for the purposes of determining eligibility or 
weekly benefit amount under this act with respect to any benefit year com- 
mencing on or after July 1, 1939, nor shall any benefits with respect to 
unemployment occurring on and after July 1, 1939, be payable on the basis 
of such wages under any provisions of this act. All benefits shall be paia 
through public employment offices in the state of Montana, or other agencies 
designated by the commission, in accordance with such rules and regulations 
as the commission may prescribe. 


(b) Weekly benefit amount. Except as provided in [sub]section (c), 
an insured worker’s weekly benefit amount shall be the amount in column 
B of the benefit schedule of this subsection on the line on which in column 
A there appears his total wages paid for insured work in that quarter 
of his base period in which his wages were highest: (designated in the 
benefit schedule as “High-quarter Wages”). 
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87-103 UNEMPLOYMENT COMPENSATION 


Benefit Schedule 


Weekly benefit amount figures from weighted schedule of high-quarter 
wages and qualifying wages computed as one and one-half times high- 
quarter wages and maximum potential benefits in benefit year. 


High-Quarter Weekly Minimum Maximum 
Wages Benefit Amount Qualifying Wages Total Benefits 
(Column A) (Column B) (Column C) (at 22 weeks) 

(Column D) 
$170.00-189.99 $10.00 $255.00 $220.00 
190.00-209.99 11.00 285.00 242.00 
210.00-234.99 12.00 315.00 264.00 
235.00-259.99 13.00 352.50 286.00 
260.00-284.99 14.00 390.00 308.00 
285.00-309.99 15.00 427.50 330.00 
310.00-334.99 16.00 465.00 352.00 
339.00-359.99 17.00 502.50 374.00 
360.00-384.99 18.00 540.00 396.00 
385.00-409.99 - 19.00 577.50 418.00 
410.00-434.99 20.00 615.00 440.00 
435.00-459.99 21.00 652.50 462.00 
460.00-484.99 22.00 690.00 484.00 
485.00-509.99 23.00 727.50 506.00 
510.00-534.99 24.00 765.00 528.00 
030.00-559.99 25.00 802.50 550.00 
560.00-584.99 26.00 840.00 572.00 
585.00-609.99 27.00 877.50 594.00 
610.00-634.99 28.00 915.00 616.00 
635.00-659.99 29.00 952.50 638.00 
660.00-684.99 30.00 990.00 660.00 
685.00-709.99 31.00 1,027.50 682.00 


710.00 or more 32.00 1,065.00 704.00 


Such benefit shall be not more than thirty-two dollars ($32.00) per week 
nor less than ten dollars ($10.00) per week. 


(c) Qualifying wages. To qualify as an insured worker an individual 
must have been paid wages for insured work in his base period totaling 
not less than the amount in column C of the benefit schedule in subsection 
(b) on the line on which in column B there appears his weekly benefit 
amount; provided, that if any individual during his base period has not 
been paid such an amount but has been paid wages totaling not less than 
an amount appearing in column C, he can qualify as an insured worker 
and his benefit amount shall be the amount appearing in column B opposite 
the minimum qualifying wage which he has received. 


(d) Wage record. The commission shall maintain a record of the 
wages paid to an individual in accordance with wages earned by him for 
employment by employers during each quarter. 

(e) Benefits. All accrued benefits due and payable at the time of 
death to any deceased claimant shall be paid to the surviving spouse, or if 
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UNEMPLOYMENT COMPENSATION LAW 


87-104 


there be no surviving spouse, then to the surviving children, or if there be 
no surviving children, then to the next of kin, without the necessity of any 
recipient obtaining letters testamentary or of administration. 


History: En. Sec. 3 (a), (b), (c), Ch. 
137, L. 1937; amd. Sec. 1, Ch. 137, L. 1939; 
amd. Sec. 1, Ch. 164, L. 1941; amd. Sec. 1, 
Oh. 245, L. 1947; amd. Sec. 1, Ch. 178, L. 
1949; amd. Sec. 1, Ch. 191, L. 1953; amd. 
Sec. 1, Ch. 238, L. 1955; amd. Sec. 1, Ch. 
140, L. 1957. 


Compiler’s Notes 


The railroad unemployment insurance act 
referred to in this section is Ch. 680, 52 
Stat. 1094 and the section containing de- 
finitions is sec. 1 compiled in the United 
States Code as Tit. 45, sec. 351. 


Section 8 of Ch. 191, Laws 1953 provided 
the act should be in effect from and after 
the date of its passage and approval 
(March 4, 1953) and that it should apply 
to the benefit payments under this section 
as of April 1, 1953. 


Section 6 of Ch. 238, Laws 1955 read 
“This act shall be in full force and ef- 
fect from and after April 1, 1955, and 
section 1 shall apply to all benefit years 
beginning after April 1, 1955, and the 
insured status of all claimants who have a 
benefit year current on or after April 1, 
1955, shall be redetermined and benefits 
shall be paid in accordance with this pro- 
vision provided that no insured worker 
shall have his benefits reduced or denied 
by redetermination resulting from the ap- 
plication of this provision.” 


Amendments 


The 1949 amendment amended subsec- 
tion (b) by raising the maximum payment 
from eighteen to twenty dollars per week. 

The 1953 amendment completely rewrote 
subsection (b). Formerly it read: “Weekly 
Benefit Amount for Total Unemployment. 
Each eligible individual, who is totally 


87-104. Duration of benefits. 


unemployed (as defined in this act), in 
any week, shall be paid with respect to 
such week, benefits at the rate of four 
and one-half per centum (444%) of his 
total wages in employment for employers 
in the quarter of his base period wherein 
his earnings were highest, if a multiple of 
a dollar, or computed to the next highest 
multiple of a dollar, but not more than 
twenty dollars ($20.00) per week, nor 
less than seven dollars ($7.00) per week”; 
added a new subsection (c) and changed 
former subsection (c) to (d). 


The 1955 amendment raised all of the 
figures in column B by $3.00; raised all of 
the figures in column D by $60; increased 
the maximum and minimum weekly bene- 
fit from $23 and $7 to $26 and $10 re- 
spectively, and added subdivision (e). 


The 1957 amendment in the Benefit 
Schedule increased the maximum weeks for 
benefits from 20 to 22, increased the max- 
imum weekly benefit from $26 to $32 and 
made numerous changes in the columns; 
in subsec. (c) deleted the words “and such 
wages must have been paid in at least two 
quarters of his base period:” which ap- 
peared before the word “provided” and 
also deleted “on a line not more than three 
lines above” which appeared after “col- 
umn C,” 


Vested right of applicant for unemploy- 
ment compensation in mode and manner 
of computing benefits in effect at time 
of his discharge or loss of employment. 
20 ALR 2d 963. 

What constitutes a “part time worker’ 
school student excluded from coverage of 
unemployment compensation or insurance 
act. 31 ALR 2d 495. 


The maximum total amount of benefits 


payable to any eligible individual during any benefit year shall not exceed 
twenty-two (22) times his weekly benefit amount. 


History: En. Sec. 3 (d), Ch. 1387, L. 
1937; amd. Sec. 1, Ch. 137, L. 1939; amd. 
Sec. 1, Ch. 164, L. 1941; amd. Sec. 1, Ch. 
245, L. 1947; amd. Sec. 1, Ch. 178, L. 
1949; amd. Sec. 2, Ch. 191, L. 1953; amd. 
Sec. 3, Ch. 140, L. 1957. 


Amendments 

The 1949 amendment substituted “eigh- 
teen” for “sixteen.” 

The 1953 amendment substituted “twen- 
ty (20)” for “eighteen (18).” 

The 1957 amendment substituted “twen- 
ty-two (22)” for “twenty (20).” 


Separability of Provisions 


Section 2 of Ch. 178, L. 1949 read: “If 
any clause, sentence, section, paragraph 
or part of this act shall for any reason, 
be adjudged by any court of competent 
jurisdiction to be invalid or inoperative, 
such judgment shall not affect, impair or 
invalidate the remainder of this act but 
shall be confined in its operation to the 
clause, sentence, section, paragraph or part 
directly adjudged to be invalid or inopera- 
tive. 


87-105 UNEMPLOYMENT COMPENSATION 


Repealing Clauses Effective Date and Application 
Section 3 of Ch. 178, Laws 1949 and Sec. Section 5 of Ch. 140, Laws 1957 read 
4 of Ch. 140, Laws 1957 repealed all acts “This act shall be in full force and effect 
and parts of acts in conflict therewith. from and after April 1, 1957, and section 
: 1 shall apply to all benefit years begin- 
Effective Date ning after April 1, 1957, and the insured 


Section 4 of Ch. 178, L. 1949 read: status of all claimants who have a benefit 
“This act shall be in full force and effect year current on or after April 1, 1957, shall 
from and after the date of its passage be redetermined and benefits shall be paid 
and approval and shall apply as to bene- in accordance with this provision, pro- 
fit payments under Section 1 of this act vided that no insured worker shall have 
as of March 31, 1949.” Approved March 3, his benefits reduced or denied by redeter- 
1949. mination resulting from the application of 

this provision.” 
87-105. Benefit eligibility conditions. An unemployed individual shall 
be eligible to receive benefits for any week of total unemployment within his 


benefit year; only if the commission finds that— 


(a) He has registered for work at and thereafter tas continued to 
report at an employment office in accordance with such regulations as the 
commission may prescribe, except that the commission may, by regulation, 
prescribe that such types of cases or situations with respect to which it 
finds that compliance with such requirements would be oppressive, or 
would be inconsistent with the purposes of this act, provide for registra- 
tion and reporting for work by mail or through other governmental 
agencies. | 


(b) He has made a claim for benefits in accordance with the provisions 
of section 87-107 (a). 

(c) He is able to work and is available for work and is seeking work, 
provided, however, that no claimant shall be considered ineligible in any 
week of unemployment for failure to comply with the provisions of this 
subsection if such failure is due to an illness or disability which occurs 
after he has registered for work and no suitable work has been offered 
to such claimant after the beginning of such illness or disability. 


History: En. Sec. 4, Ch. 137, L. 1937; of one (1) week. However, if claimant’s 
amd. Sec. 2, Ch. 137, L. 1939; amd. Sec. benefit year expires during a period of 
2, Ch. 164, L. 1941; amd. Sec. 1, Ch. 233, L. compensable unemployment, claimant will 
1943; amd. Sec. 1, Ch. 190, L. 1945; amd. continue to receive weekly benefits, in a 
Sec. 3, Ch. 191, L. 1953; amd. Sec. 2, new benefit year, if otherwise eligible, 
Ch. 238, L. 1955; amd. Sec. 2, Ch. 140, L. without interruption to serve the waiting 
1957. week for the new benefit year, but will 

thereafter be required to serve the wait- 

Amendments ing week before receiving benefits during 

The 1953 amendment deleted subsection subsequent unemployment in the new bene- 
(e) which read: “He has within the base fit year. No week shall be counted as a 
period earned wages for employment by week of total unemployment for the pur- 
employers equal to thirty (30) times his poses of this subsection: 


weekly benefit amount.” “(1) If the benefits have been paid 
The 1955 amendment in the first sen- with respect thereto; 

tence of subdivision (d) substituted ‘one “(2) Unless the individual was eligible 

(1) week” for “two (2) weeks” and added for benefits with respect thereto; 

the second sentence in that subdivision. “(3) Unless it occurs within the benefit 
The 1957 amendment substituted the year of the claimant; 

words “for any week of total unemploy- “(4) Unless it occurs after benefits first 


ment within his benefit year;” for the could become payable to any individual 
words “with respect to any week” in the’ under this act.” 
first paragraph and deleted a former subd. \ 

(d) which read “(d) Prior to any week 

for which he claims benefits he has been Outside pieceworkers as within Unem- 
totally unemployed for a waiting period ployment Compensation Act. 1 ALR 2d 555. 
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Unemployment compensation benefits Seasonal employees as entitled to unem- 
where, during the base year, employee ployment compensation. 24 ALR 2d 1400. 
worked in different states for same em- Severance payments as affecting right 
ployer. 9 ALR 2d 646. to unemployment compensation. 25 ALR 


Taxicab driver as employee of owner of 2d 1070. 
cab, or independent contractor, within 
social security and unemployment insur- 
ance statutes. 10 ALR 2d 369. 


87-106. Disqualification for benefits. An individual shall be disquali- 
fied for benefits— 


(a) If he has left work, without good cause, for a period of not less 
than one (1) or more than four (4) weeks, as determined by the commission 
according to the circumstances in each ease. No benefit payments or 
amounts thereafter paid such individual shall ever be charged under 
section 87-109 against the employer (whose employment the individual 
left) on account of that particular employment, unless and until the com- 
mission shall determine (upon hearing and after at least ten (10) days’ 
written notice thereof to said employer) that the individual left work 
for good cause based solely upon objectionable conditions or terms of the 
employment and attributable entirely to the employer. 


(b) If he has been discharged for misconduct connected with his 
work, for a period of not less than one (1) nor more than four (4) weeks 
as determined by the commission in each case according to the seriousness 
of the misconduct. No benefit payments or amounts thereafter paid such 
individual shall ever be charged under section 87-109 against the employer 
(from whose employment the individual was discharged for misconduct 
as above provided) on account of that particular employment, unless and 
until the commission shall determine (upon hearing and after at least 
ten (10) days’ written notice thereof to the said employer) that the in- 
dividual was not guilty of misconduct as above provided, or that his dis- 
charge was not for that reason. 


(c) If he failed, without good cause, either to apply for available 
and suitable work when so directed by the employment office or the com- 
mission or to accept suitable work offered to him which he is physically 
able and mentally qualified to perform, or to return to his customary self- 
employment (if any) when so directed by the commission. Such disqualifica- 
tion shall continue for the week in which such failure occurred and for 
not less than the one (1) nor more than the four (4) weeks which im- 
mediately follow such week as determined by the commission according 
to the circumstances in each ease. 

(1) In determining whether or not any work is suitable for an 
individual, the commission shall consider the degree of risk involved 
to his health, safety, and morals, his physical fitness and prior train- 
ing, his experience and previous earnings, his length of unemployment 
and prospects for securing local work in his customary occupation, 
and the distance of the available work from his residence. 


(2) Notwithstanding any other provisions of this act, no work 
shall be deemed suitable and benefits shall not be denied under this 
act to any otherwise eligible individual for refusing to accept new work 
under any of the following conditions: 
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(a) If position offered is vacant due directly to a strike, lock- 
out, or other labor dispute; 

(b) If the wages, hours, or other conditions of the work offered 
are substantially less favorable to the individual than those pre- 
vailing for similar work in the locality; 

(c) If as a condition of being employed the individual would 
be required to join a company union or to resign from or refrain 
from joining any bona fide labor organization. 


(d) For any week with respect to which the commission finds that his 
total unemployment is due to a stoppage of work which exists because 
of a labor dispute at the factory, establishment, or other premises at which 
he is or was last employed, provided that this subsection shall not apply 
if it is shown to the satisfaction of the commission that— 


(1) He is not participating in or financing or directly interested 
in the labor dispute which caused the stoppage of work; and 

(2) He does not belong to a grade or class of workers of which 
immediately before the commencement of the stoppage, there were 
members employed at the premises at which the stoppage occurs, any 
of whom are participating in or financing or directly interested in 
the dispute; 

Provided, that if in any case separate branches of work which 
are commonly conducted as separate businesses in separate premises 
are conducted in separate departments of the same premises, each such 
department shall, for the purposes of this subsection, be deemed to 
be a separate factory, establishment, or other premises; provided, fur- 
ther, that if the commission, upon investigation, shall find that such 
labor dispute is caused by the failure or refusal of any employer to 
conform to the provisions of any law of the state wherein the labor dis- 
pute occurs or of the United States pertaining to collective bargaining, 
hours, wages or other conditions of work, such labor dispute shall not 
render the workers ineligible for benefits. 


(e) For any week with respect to which he is receiving or has received 
payment in the form of— 
(1) Wages in lieu of notice or separation or termination allowance; 


(2) Compensation for total disability under the workmen’s compen- 
sation law of this, or, any state or under a similar law of the United 
States ; 

(3) Benefits under the railroad unemployment insurance act or 
any state unemployment compensation act or similar laws of any state 
or of the United States. This disqualification does not apply to any week 
with respect to which an individual is receiving or has received benefits 
under an unemployment compensation law of another state or of the 
United States, if such benefits are paid pursuant to section 87-129. 


(f) During the school term or customary vacation periods within the 
school term, if claimant has left his most recent work for the purpose 
of attending an established educational institution, or if claimant is a 
student regularly attending an established educational institution. 
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(g) For any week wherein claimant leaves her most recent work to be 
married. Such disqualification shall continue until such time as said claim- 
ant shall have obtained bona fide employment after such marriage. No bene- 
fit payments or amounts thereafter paid such claimant shall ever be charged 
under section 87-109 against employer whose employment the claimant left 
to be married. 


(h)- Where retired and entitled to receive retirement compensation 
paid in whole or in part from funds furnished by an employing unit, such 
disqualification to be applied as follows: all wages earned by such individ- 
ual in the employment from which he has been retired shall not be considered 
or included in determining his wage credits or weekly benefit amount 
under sections 87-103 or 87-105, and no benefit payments or amounts there- 
after paid such individual shall ever be charged under section 87-109 
against any employing unit from whose employment the individual is 
retired, on account of that particular employment, unless and until the 
commission shall determine (upon hearing had after at least ten (10) 
days’ written notice thereof to said employer) that the individual was not 
retired by the employer acting in good faith. This disqualification does 
not extend to the reecipt of old age benefits under the federal social 
security act, as amended, or benefits under the federal old age and sur- 
vivors’ insurance act, or similar payments under any act of congress or 
state law. 


(i) For any week wherein claimant leaves her most recent work during 
pregnancy, and due to such pregnancy. At any time after the seventh 
month of pregnancy a claimant, to establish eligibility, must present 
evidence of physical ability to work at such employment. Further, for any 
week wherein claimant leaves her most recent employment following child- 
birth, a claimant within the first two (2) months following such childbirth, 
to establish eligibility, must present evidence of her physical ability to 
work at such employment. In either of the cases set forth hereinbefore, 
such evidence of eligibility must be in the form of a certificate of a duly 
licensed physician that such claimant is physically able to work at her 
most recent employment. 


History: En. Sec. 5, Ch. 137, L. 1937; physically able and mentally qualified to 
. amd. Sec. 3, Ch. 164, L. 1941; amd. Sec. perform”; deleted former subdivision (3) 
4, Ch. 191, L. 1953; amd. Sec. 1, Ch. of subsection (e) which read: “Old age 
164, L. 1955; amd. Sec. 1, Ch. 171, L. 1957. benefit payments under Title II of the 
social security act, as amended, or benefits 
Amendments under the federal old age and survivors’ 
The 1953 amendment in subsection (a) insurance act, or similar payments under 
deleted the words “without good cause, any act of congress or state law” and 
if so found by the commission” which ap- added subsections (h), (i) and (j). 
peared after the word “voluntarily” in The 1955 amendment in subd. (a) in- 
the first sentence and added the second  serted the words “without good cause at- 
sentence; in subsection (b) substituted tributable to the employment”; in subd. 
the words “or affecting his employment” (e)(2) deleted the words “temporary or” 
for “if so found by the commission” in which appeared before the words “total 
the first sentence and added the second disability”; in subd. (g) substituted the 
sentence; in subsection (c) substituted “If second and third sentences for a sentence 
he failed” for “If the commission finds which read “Such disqualification shall 
that he has failed,” deleted the word “suit- continue until such time as subsequently 
able” which appeared before the word to such week additional wage credits in 
“work” in the first sentence and inserted employment for employers shall have been 
the phrase “offered to him which he is earned so as to be eligible for benefits 
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87-107 


under section 87-105”; numerous changes 
were made in subds. (h) and (i), before 
1955 amendment they read “(h) Where 
retired and receiving retirement compen- 
sation from benefits chargeable against 
the employer from whose employment he 
was retired, all wages earned by such in- 
dividual in employment from which he 
has been regularly retired shall not be 
considered or included in determining his 
wage credits or weekly benefit amount or 
aggregate earnings under section 87-103, 
as amended, and 87-105 and no benefit 
payments or amounts thereafter paid such 
individual shall ever be charged under 
section 87-109 against the employer (from 
whose employment the individual was 
regularly retired) on account of that par- 
ticular employment, unless and until the 
commission shall determine (upon hearing 
had after at least ten (10) days written 
notice thereof to said employer) that the 
individual was not regularly retired by 
the employer acting in good faith. (1) 
For any week wherein claimant leaves her 
most recent work to change her place of 
residence in order to remain with her hus- 
band or family. Such disqualification 
shall continue until such time as subse- 
quently to such week additional wage 
credits shall have been earned so as to be 
eligible for benefits under section 87-105.” 

The 1957 amendment in the first sen- 
tence of subd. (a) deleted the word “vol- 
untarily” which appeared after the word 
“work,” deleted the words “attributable 
to the employment” which appeared after 
the word “cause,” substituted “four (4) 
weeks” for “five (5) weeks” and deleted 
the words “(in addition to and immediate- 
ly following the waiting period)” which 
appeared after the words “four (4) 
weeks”; in the second sentence deleted the 
word “voluntarily” both times it ap- 
peared after the word “individual”; in 
subd. (b) in the first sentence deleted the 
words “or affecting his employment” which 
appeared after the word “work,” substi- 
tuted “four (4) weeks” for “nine (9) 
weeks” and deleted the words “(in addi- 
tion to and immediately following the 
waiting period)” which appeared after the 


87-107. Claims for benefits. 


UNEMPLOYMENT COMPENSATION 


words “four (4) weeks”; in subd. (¢) in 
the first sentence inserted the words “and 
suitable” and “suitable,” in the second 
sentence substituted “four (4) weeks” for 
“five (5) weeks” and deleted the words 
“(in addition to the waiting period)” which 
appeared between the words “week” and 
“as”; in subd. (d)(2) in the provided 
further clause substituted “wherein the 
labor dispute occurs” for “of Montana”; in 
subd. (e)(3) added the second sentence; 
in subd. (h) inserted the words “such dis- 
qualification to be applied as follows:” de- 
leted former subd. (i) which read “(i) For 
any week wherein claimant leaves her 
most recent work to change her place of 
residence in order to remain with her hus- 
band or children. Such disqualification 
shall continue until such time as said 
claimant shall have obtained bona fide 
employment in her new place of residence. 
No benefit payments or amounts there- 
after paid shall ever be charged under 
section 87-109 against the employer whose 
employment the claimant left in order 
to remain with her husband or children” 
and relettered former subd. (j) as present 
subd. (1). 


Right of unemployment compensation for 
period when plant was shut down for va- 
cations. 8 ALR 2d 433. 

Unemployment compensation as affected 
by employee’s or employer’s removal from 
place of employment. 13 ALR 2d 874. 

Leaving employment, or unavailability 
for particular job or duties, because of 
sickness or disability, as affecting right to 
unemployment compensation. 14 ALR 2d 
1308. 

Construction and application of provi- 
sion of unemployment compensation acts 
regarding disqualification for benefits be- 
cause of labor disputes or strikes. 28 ALR 
2d 287. 

Right to unemployment compensation as 
affected by vacation or holiday or pay- 
ment in lieu thereof. 30 ALR 2d 266. 

Right to unemployment compensation of ° 
retired employee receiving pension or the 
like. 32 ALR 2d 901. 


(a) Filing. Claims for benefits shall 


be made in accordance with such regulations as the commission may pre- 
scribe. Each employer shall post and maintain printed statements of such 
regulations in places readily accessible to individuals in his service and 
shall make available to each such individual at the time he becomes unem- 
ployed, a printed statement of such regulations. Such printed statements 
shall be supplied by the commission to each employer without cost to him. 


(b) Initial determination. 


A representative designated by the com- 


mission, and hereinafter referred to as a deputy, shall promptly examine 
the claim and, on the basis of the facts found by him, shall either deter- 
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mine whether or not such claim is valid, and if valid, the week with re- 
spect to which benefits shall commence, the weekly benefit amount pay- 
_ able and the maximum duration thereof, or shall refer such claim or any 
question involved therein to an appeal tribunal which shall make its 
decisions with respect thereto in accordance with the procedure prescribed 
in subsection (c) of this section, except that in any case in which the pay- 
ment or. denial of benefits will be determined by the provisions of section 
87-106 (d), the deputy shall promptly transmit his full finding of fact 
with respect to that subsection to the commission, which, on the basis 
of the evidence submitted and such additional evidence as it may require, 
shall affirm, modify, or set aside such findings of fact and transmit to the 
deputy a decision upon the issues involved under that subsection which 
shall be deemed the decision of the deputy. The deputy shall promptly 
notify the claimant and any other interested party of the decision and 
the reasons therefor. The deputy may for good cause reconsider his de- 
cision and shall promptly notify the claimant and such other interested 
parties of his amended decision and the reasons therefor. Unless the 
claimant or any such interested party, within five’ (5) calendar days after 
delivery of such notification or within seven (7) calendar days after 
such notification was mailed to his last known address, files an appeal from 
Such decision, such decision shall be final and benefits shall be paid or 
denied in accordance therewith. If an appeal is duly filed, benefits with 
respect to the period under dispute prior to the final decision of the com- 
mission, shall be paid only after such decision. Provided, that if an appeal 
tribunal affirms a decision of a deputy, or the commission affirms a de- 
cision of an appeal tribunal, allowing benefits, such benefits shall be paid 
regardless of any appeal which may thereafter be taken, but if such de- 
cision is finally reversed, no employer’s account shall be charged with bene- 
fits so paid. 


(c) Appeals. Unless such appeal is withdrawn, an appeal tribunal, 
after affording the parties reasonable opportunity for fair hearing, shall 
affirm or modify the findings of fact and decision of the deputy. The 
parties shall be duly notified of such tribunal’s decision, together with its 
reasons therefor, which shall be deemed to be the final decision of the 
commission, unless within ten (10) days after the date of notification or 
mailing of such decision, further appeal is initiated pursuant to subsection 
(e) of this section. 


(d) Appeal tribunals. To hear and decide disputed claims, the com- 
mission shall appoint such impartial appeal tribunals as are necessary for 
the proper administration of this act, consisting in each case of either 
a salaried examiner selected in accordance with section 87-123, or a 
body consisting of three (3) members, one of whom shall be a salaried 
examiner, who shall serve as chairman, one of whom shall be a repre- 
sentative of employers, and the other of whom shall be a representa- 
tive of employees; each of the latter two (2) members shall serve at 
the pleasure of the commission and be paid a fee of not more than 
ten dollars ($10.00) per day of active service on such tribunal plus 
necessary expense. No person shall participate on behalf of the com- 
mission in any case in which he is an interested party. The commission 
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may designate alternates to serve in the absence or disqualification of any 
member of an appeal tribunal. The chairman shall act alone in the absence 
or disqualification of any other member and his alternates. In no case 
shall the hearings proceed unless the chairman of the appeal tribunal is 
present. 

(e) Commission review. The commission may on its own motion affirm, 
modify, or set aside any decision of an appeal tribunal on the basis of the 
evidence previously submitted in such ease, or direct the taking of addi- 
tional evidence, or may permit any of the parties to such decision to 
initiate further appeals before it. The commission shall permit such fur- 
ther appeal by any of the parties interested in a decision of an appeal 
tribunal which is not unanimous and by the deputy whose decision has 
been overruled or modified by an appeal tribunal. The commission may 
remove to itself or transfer to another appeal tribunal the proceedings 
on any claim pending before an appeal tribunal. Any proceedings so re- 
moved to the commission shall be heard by a quorum thereof in accordance 
with the requirements in subsection (c) of this section. The commission 
shall promptly notify the interested parties of its findings and decision. 


History: En. Sec. 6(a) to (e), Ch. 137, Amendment 
L. 1937; amd. Sec, 2, Ch. 171, L. 1957. The 1957 amendment inserted the words 
“under dispute” in the fifth sentence of 
subd. (b). 


87-108. Procedure and appeals. 


Exhaustion of administrative remedies respect to unemployment compensation. 14 
as prerequisite to declaratory relief in ALR 2d 838. 


87-109. Contributions. (a) Payment. (1) On and after January 1, 
1937, contributions shall accrue and become payable by each employer for 
each calendar year in which he is subject to this act, with respect to 
wages as defined in section 87-149 (c), paid for employment (as defined 
in this act) occurring during such calendar year. Such contributions shall 
become due and be paid by each employer to the commission for the fund 
in accordance with such regulations as the commission may prescribe and 
shall not be deducted, in whole or in part, from the wages of individuals 
in his employ. 

(2) In the payment of any contributions, a fractional part of a cent 
shall be disregarded unless it amounts to one-half (144) cent or more, in 
which case it shall be increased to one (1) cent. 

(b) Rate of contribution. (1) Each employer shall pay contributions 
equal to the following percentages of wages, as defined in section 87-149 (c) 
paid by him with respect to employment: 

(A) One and eight-tenths (1.8) per centum with respect to employ- 
ment during the calendar year 1937; | 

(B) Two and seven-tenths (2.7) per centum with respect to employ- 
ment during the calendar years 1938, 1939, 1940, 1941, and for each calendar 
year thereafter, except as herein provided in subsection (c) of this section. 

(c) Experience rating. The commission shall for the calendar year 
1947, and for each calendar year thereafter, classify employers in accord- 
ance with their actual contribution and unemployment experience and 
shall determine for each employer the rate of contribution which shall 


16 


UNEMPLOYMENT COMPENSATION LAW 87-109 


apply to him throughout the calendar year in order to reflect said experi- 
ence and classification. 


The commission shall apply such form of classification or experience 
rating system which is best calculated to rate individually and most 
equitably the employment for each employer and to encourage the stabili- 
zation of employment. 


In making such classification, the commission shall take account, each 
to an equal extent, of the following factors relating to the unemployment 
hazard shown by each employer on the basis of (1) average annual net 
percentage declines in taxable payrolls for the last three (3) years prior 
to computation date; (2) number of years the employer has paid con- 
tributions; and (3) chargebacks to the individual employer account upon 
the last employer basis. The computation date is hereby fixed as of the close 
of business on June 380th of the preceding calendar year. 


The rates for the calendar year 1953 and thereafter, except as herein- 
after provided, shall be so fixed that they would, if applied to all em- 
ployers and their total taxable annual payrolls for the preceding calendar 
year, have yielded total paid contributions equalling approximately one 
and two-tenths (1.2) per centum of the total of all such payrolls. 

The commission shall determine the contribution rate applicable to 
each employer for any calendar year subject to the following limitations: 

(1) Each employer’s rate shall be two and seven-tenths (2.7) per 
centum unless and until there have been five (5) years prior to the com- 
putation date throughout which the employer has paid contributions at 
the rate of two and seven-tenths (2.7) per centum. 

(2) The classified contribution rates for the calendar year 1947, and 
thereafter, except as hereinafter provided, shall be: one (1.0) per centum, 
one and one-half (1.5) per centum, two (2.0) per centum, two and one- 
half (2.5) per centum, and two and seven-tenths (2.7) per centum. The 
classified contribution rate for the calendar year 1953, and thereafter, 
except as hereinafter provided, shall be: five-tenths (.5) of one per 
centum, seven-tenths (.7) of one per centum, nine-tenths (.9) of one per 
centum, one and one-tenth (1.1) per centum, one and three-tenths (1.3) 
per centum, one and five-tenths (1.5) per centum, one and seven-tenths 
(1.7) per centum, one and nine-tenths (1.9) per centum, two and one-tenth 
(2.1) per centum, two and three-tenths (2.3) per centum, two and five- 
tenths (2.5) per centum, and two and seven-tenths (2.7) per centum. 

(3) No employer shall be assigned a classified contribution rate higher 
than the second classified rate above the rate which was assigned to him 
for the last preceding calendar year except as hereinafter provided. 

(4) No employer’s rate shall be fixed below two and seven-tenths (2.7) 
per centum whose benefit payments charged as most recent employer 
have, in the last three (3) years preceding the computation date, exceeded 
the amount of his contributions for those years, provided that for the calen- 
dar year 1957 and thereafter, any employer may, for the purpose of avoiding 
the provisions of this subsection, have the option of making a voluntary 
contribution to the unemployment compensation fund to cancel the amount 
by which the benefit payments charged to him under section 87-109 (c) 
during the last three (3) completed fiscal years exceed his contributions 
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for the same three (3) years. Such voluntary contribution shall be ap- 
plied first to cancel the amount by which benefits exceed contributions in 
the earliest of the three (3) years preceding the computation date, any 
remaining to cancel the excess in the second earliest year preceding the 
computation date, and any further remaining to cancel the excess in the 
most recent year preceding the computation date. Whenever the benefit 
payments charged to an eligible employer in the last three (3) fiscal years 
exceed his contributions for the same period, the commission shall notify 
him of the amount of such excess and the rate which would be applicable 
to him for the ensuing calendar year, if he exercises the option. Such em- 
ployer must exercise the option of making the voluntary contribution 
allowed by this section within thirty (30) days after receipt of such notice; 
otherwise his rate for the ensuing calendar year shall be fixed at two and 
seven-tenths (2.7) per centum. 


(5) Rates as fixed by the commission shall stand and be in effect unless 
and until the cash reserves in the unemployment compensation trust fund 
at any time in the future fall below twenty-eight million dollars ($28,000,- 
000.00), then the contribution rate of all employers subject to this act shall 
immediately return to a uniform rate of two and seven-tenths (2.7) per 
centum, and shall continue at the two and seven-tenths (2.7) per centum 
rate until cash reserves in the unemployment compensation trust fund 
exceed thirty-two million dollars ($32,000,000.00). 


(6) The commission shall by regulation adopt such procedures as may 
be necessary for the substitution, merging or acquisition of an employer 
account by an employing unit, and the transfer of such employer account, 
rights, contributions, benefit experience and ratings to the successor em- 
ploying unit or units. 

(7) The commission shall by regulation provide for the proper notifica- 
tion of employers of the classification and rate of contribution applicable 
to their accounts. Such notification shall be final for all purposes unless 
and until such employer files a written request with the commission for 
a redetermination or hearing thereon within thirty (30) days after receipt 
of such notice. The provisions of section 87-107 applicable to appeals 
under claims procedure shall apply with lke purpose and effect, and 
be applicable to hearings and request for redeterminations of classifica- 
tions and rates of contribution filed by employers hereunder. 

(8) “Annual taxable payroll” means the total of the four (4) quarters 
of taxable payrolls of an employer preceding the computation date as 
fixed herein. 


(d) Wages in excess of three thousand dollars ($3,000.00). Commencing 
January 1, 1941, the provisions of this act requiring the payment of con- 
tributions by employers subject to this act shall apply only to wages paid 
up to and including three thousand dollars ($3,000.00) by an employer to 
an employee with respect to employment during any calendar year. 

History: En. Sec. 7, Ch. 137, L. 1937; Amendments 
amd. Sec. 3, Ch. 137, L. 1939; amd. Sec. 4, The 1953 amendment made numerous 
Ch. 164, L. 1941; amd. Sec. 2, Ch. 245, L. changes in this section. For section prior 
1947;. amd. Sec. 5, Ch. 191, L. 1953; to amendment see parent volume. 


amd. Sec. 2, Ch. 164, L. 1955; amd. Sec. 3, The 1955 amendment reorganized the 
Ch. 171, L. 1957. subsection lettering. 
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The 1957 amendment in subd. (c), third 
paragraph, substituted “three (3) years 
prior to computation date” for “three (3) 
preceding calendar years”; in subd. (c) 
(1) substituted “five (5) years prior to 
the computation date” for “five calendar 
years”; in subd. (¢)(4) deleted the word 
“average” which appeared twice, before 
the word “benefit” and before the word 
“amount,” substituted “three (3) years 
preceding the computation date” for “three 
(3) preceding calendar years” and added 
all that portion of this subsection begin- 
ning with the proviso clause, and in subd. 
(c)(5) increased the minimum and maxi- 
mum reserves from $18,000,000.00 and $22,- 
000,000.00 to $28,000,000.00 and $32,000,- 
000.00. 


Separability Clause 


Section 6 of Ch. 191, Laws 1953 read: 
“If any clause, sentence, section, para- 
graph or part of this act shall for any 
reason be adjudged by any court of com- 
petent jurisdiction to be invalid or inop- 
erative, such judgment shall not affect, 
impair or invalidate the remainder of 
this act but shall be confined in its oper- 
ation to the clause, sentence, section, para- 
graph or part directly adjudged to be in- 
valid or inoperative.” 


Repealing Clause 
Section 7 of Ch. 191, Laws 1953 repealed 


all acts or parts of acts in conflict there- 
with. 


87-112 


Effective Date 


Section 8 of Ch. 191, Laws 1953 provided 
the act should be in effect from and after 
the date of its passage and approval and 
should apply to the benefit payments under 
section 1 [87-103] of this act as of April 
1, 1953. Approved March 4, 1953. 


Construction 


This statute lends itself to the specific 
subject of experience ratings, while sec- 
tion 87-138 is general in scope, hence where 
an employer did not avail himself of the 
right to file a written request for a re- 
determination of classification within 30 
days after receipt of such notice, such no- 
tice was final and the employer could not 
then make application for an adjustment 
under section 87-138. Where one statute 
deals with a subject in general and com- 
prehensive terms and another in a more 
minute and definite way, the two should 
be read together if possible but to the 
extent of any repugnancy between them 
the special will prevail over the general 
statute. Wymont Tractor & Equipment 
Co. v. Unemployment Compensation Comm., 
128 M 501, 278 P 2d 208, 210. 


Unemployment compensation: right of 
successor in business to experience or rat- 
ing of predecessor for purpose of fixing 
rate of contributions. 22 ALR 2d 673. 


87-110. Period, election and termination of employer’s coverage. 


Constitutionality, construction and appli- 
cation of provision of Unemployment Com- 
pensation Act subjecting to its provisions 


an employer purchasing or succeeding to 
the business of another employer. 4 ALR 
2d 721. 


87-111. Unemployment compensation fund. Establishment and control. 


There is hereby established as a special fund, separate and apart from all 
public moneys or funds of this state, an unemployment compensation fund, 
which shall be administered by the commission exclusively for the purposes 
of this act. This fund shall consist of (1) all contributions collected under 
this act, inclusive of voluntary contributions as provided in section 87-109 
(c) (4); (2) interest earned upon any moneys in the fund; (3) any prop- 
erty or securities acquired through the use of moneys belonging to the 
fund; (4) all earnings of such property or securities; and (5) all money 
credited to this state’s account in the unemployment trust fund pursuant to 
section 903 of the social security act, as amended. All moneys in the fund 
shall be mingled and undivided. 


History: En. Subd. (a), Sec. 9, Ch. 137, 
L. 1937; amd. Sec. 2, Ch. 190, L. 1945; amd. 
Sec. 4, Ch. 171, L. 1957. 


87-112. Accounts and deposits. 


Amendment 

The 1957 amendment inserted the words 
“inclusive of voluntary contributions as 
provided in section 87-109 (¢) (4)” in (1) of 
the second sentence and added (5). 


The state treasurer shall be ex officio 


the treasurer and custodian of the fund who shall administer such fund in 


87-113 UNEMPLOYMENT COMPENSATION 


accordance with the directions of the commission and shall issue his war- 
rants upon it in accordance with such regulations as the commission shall 
prescribe. He shall maintain within the fund three (3) separate accounts: 
(1) a clearing account, (2) an unemployment trust fund account, and (3) 
a benefit account. All moneys payable to the fund, upon receipt thereof 
by the commission, shall be forwarded to the treasurer who shall imme- 
diately deposit them in the clearing account. Refunds payable pursuant to 
sections 87-135 to 87-1389 may be paid from the clearing account upon war- 
rants issued by the treasurer under the direction of the commission. After 
clearance thereof, all other moneys in the clearing account shall be imme- 
diately deposited with the secretary of the treasury of the United States 
of America to the credit of the account of this state in the unemployment 
trust fund, established and maintained pursuant to section 904 of the so- 
cial security act, as amended, any provision of law in this state relating to 
the deposit, administration, release, or disbursement of moneys in the pos- 
session or custody of this state to the contrary notwithstanding. The bene- 
fit account shall consist of all moneys requisitioned for the payment of 
benefits from this state’s account in the unemployment trust fund. Except 
as herein otherwise provided, moneys in the clearing and benefit accounts 
may be deposited by the treasurer, under the direction of the commission, 
in any bank or public depository in which general funds of the state may 
be deposited but no public deposit insurance charge or premium shall be 
paid out of the fund. The treasurer shall give a separate bond conditioned 
upon the faithful performance of his duties as custodian of the fund in an 
amount fixed by the commission and in a form prescribed by law or ap- 
proved by the attorney general. Premiums for said bond shall be paid 
from the administration fund. 


History: En. Subd. (b), Sec. 9, Ch. 137, Amendment 
L. 1937; amd. Sec. 5, Ch. 171, L. 1957. The 1957 amendment inserted the words 
“for the payment of benefits” in the sixth 
sentence. 


87-113. Withdrawals. (a) Moneys shall be requisitioned from this 
state’s account in the unemployment trust fund solely for the payment of 
benefits and in accordance with regulations prescribed by the commission, 
except that money credited to this state’s account pursuant to section 903 
of the social security act, as amended, may also be withdrawn for the 
payment of expenses for the administration of this act and of public em- 
ployment offices, as provided by this act. The commission shall from time 
to time requisition from the unemployment trust fund such amounts, not 
exceeding the amounts standing to this state account therein, as it deems 
necessary for the payment of benefits for a reasonable future period. Upon 
receipt thereof the treasurer shall deposit such moneys in the benefit ac- 
count and shall issue his warrants for the payment of benefits solely from 
such benefit account. Expenditures of such moneys in the benefit account 
and refunds from the clearing account shall not be subject to any provi- 
sions of law requiring specific appropriations or other formal release by 
state officers of money in their custody. Any balance of moneys requisi- 
tioned from the unemployment trust fund which remains unclaimed or un- 
paid in the benefit account after the expiration of the period for which such 
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sums were requisitioned shall either be deducted from estimates for, and 
may be utilized for the payment of, benefits during succeeding periods, or 
in the discretion of the commission, shall be redeposited with the secretary 
of the treasury of the United States of America, to the credit of this state’s 
account in the unemployment trust fund, as provided in section 87-112. 

(b) Money credited to the account of this state in the unemployment 
trust fund by the secretary of the treasury of the United States of America 
pursuant to section 903 of the social security act, as amended, may be 
requisitioned and used for the payment of expenses incurred for the ad- 
ministration of this act pursuant to a specific appropriation by the legisla- 
ture, provided that the expenses are incurred and the money is requisitioned 
after the enactment of an appropriation law which: (A) specifies the pur- 
poses for which such money is appropriated and the amounts appropriated 
therefor, (B) limits the period within which such money may be expended 
to a period ending not more than two (2) years after the date of the en- 
actment of the appropriation law, and (C) limits the amount which may 
be used during any twelve (12) month period beginning on July 1 and 
ending on the next June 30 to an amount which does not exceed the 
amount by which (1) the aggregate of the amounts credited to the account 
of this state pursuant to section 903 of the social security act, as amended, 
during the same twelve (12) month period and the four (4) preceding 
twelve (12) month periods, exceeds (2) the aggregate of the amounts used 
pursuant to this subsection and charged against the amounts credited to 
the account of this state during any of such five (5) twelve (12) month 
periods. For the purposes of this subsection, amounts used during any 
such twelve (12) month period shall be charged against equivalent amounts 
which were first credited and which are not already so charged; except 
that no amount used for administration during any such twelve (12) month 
period may be charged against any amount credited during such a twelve 
(12)’ month period earlier than the fourth preceding such period. Money 
requisitioned for the payment of expenses of administration pursuant to 
this subsection shall be deposited in the unemployment compensation ad- 
ministration fund, but until expended, shall remain a part of the unem- 
ployment compensation fund. The commission shall maintain a separate 
record of the deposit, obligation, expenditure, and return of funds so de- 
posited. If any money so deposited is, for any reason, not to be expended 
for the purpose for which it was appropriated, or, if it remains unexpended 
at the end of the period specified by the law appropriating such money, it 
shall be withdrawn and returned to the secretary of the treasury of the 
United States for credit to this state’s account in the unemployment trust 
fund. 

(c) All warrants issued by the treasurer for payment pursuant to this 
section shall bear the signature of the treasurer and the counter signature 
of a member of the commission or its duly authorized agent for that pur- 


pose. 
History: En. Subd. (c), Sec. 9, Ch. 137, subd. (a) added the exception clause to the 
L. 1937: amd. Sec. 6, Ch. 171, L. 1957. first sentence; added new material for 
subd. (b) and in subd. (¢) which was for- 
Amendment merly the fifth sentence of subd. (a) sub- 


The 1957 amendment divided this section stituted “pursuant to this section” for “of 
into subdivisions (a), (b) and (c); in benefits and refunds.” 
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87-117. Unemployment compensation commission—organization. There 
is hereby created a commission to be known as the Unemployment Com- 
pensation Commission of Montana. The commission shall consist of three 
(3) members who shall be appointed by the governor by and with the 
advice and consent of the senate. Two (2) of the members of the com- 
mission shall be from different political parties and shall serve for terms 
of four (4) years, provided, however, that one (1) of those first appointed 
after this act takes effect shall serve for a term of two (2) years. They 
shall serve on a per diem basis and shall be paid at the rate of ten dollars 
($10.00) per day of service plus actual and necessary expenses, provided, 
however, that the total per diem compensation in any one (1) year for 
each of said two (2) members shall not exceed the sum of five hundred 
dollars ($500.00). The third member of the commission, who shall be 
designated as chairman at the time of his appointment, shall be paid a 
full-time salary in an amount to be fixed by the governor and shall be 
the executive director. During his term of membership on the commission, 
no member shall serve as an officer or committee member of any political 
party organization. The governor may, at any time, after notice and 
hearing, remove any commissioner for neglect of duty, malfeasance, mis- 


feasance or nonfeasance in office. 


History: En. Subd. (a), Sec. 10, Ch. 
137, L. 1937; amd. Sec. 1, Ch. 102, L. 1953. 


Amendment 


The 1953 amendment substituted the 
words “by and with the advice and con- 
sent of the senate” for the words “on a 
nonpartisan merit basis within sixty days 
after the passage of this act and after 
any vacancy occurs in its membership” in 
the first sentence; inserted the words 
“shall be from different political parties 
and shall serve for terms of four (4) 
years, provided, however, that one (1) 
of those first appointed after this act takes 
effect shall serve for a term of two (2) 
years. They” after the words “Two (2) of 
the members of the commission” in the sec- 
ond sentence; deleted a sentence which 
read “Each per diem member shall hold 
office for a term of six years, except that 
(1) a member appointed to fill a vacancy 
occurring prior to the expiration of the 
term for which his predecessor was ap- 
pointed shall be appointed for the re- 
mainder of such term; and (2) the terms 
of office of the member first taking office 
after the date of enactment of this act 
shall expire, as designated by the governor 
at the time of appointment, one at the 
end of three years, the other at the end 
of six years” and deleted the word “in- 


efficiency” which appeared after the words 
“commissioner for” in the last sentence. 


Repealing Clause 
Section 2 of Ch. 102, Laws 1953 repealed 


all acts and parts of acts in conflict there- 
with. 


Effective Date 


Section 3 of Ch. 102, Laws 1953 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 
ruary 28, 1953. ‘ 


Removal of Third Member 


The term of office of the third member 
of the commission who is the executive 
director is not fixed by law and therefore 
he holds office at the pleasure of the gov- 
ernor and may be removed without hear- 
ing. State ex rel. Bonner v. District Court, 
122 M 464, 484, 206 P 2d 166, 175. 

The provisions of this section with 
respect to removal of members of the 
commission by the governor do not limit 
the power of the governor with respect 
to removal of the third member of the 
commission. State ex rel. Bonner v. Dis- 
trict Court, 122 M 464, 484, 206 P 2d 166, 
171. 


87-120. Administration—duties and powers of commission. 


References 
Cited or applied in State ex rel. Bonner 


v. District Court, 122 M 464, 484, 206 P 
2d 166. 


87-126. Subpoenas. In case of contumacy by, or refusal of any person, 
to obey a subpoena issued to such person, as set forth in section 87-125, 
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thereupon a commissioner, the commission, the chairman of an appeal 
tribunal, or any duly authorized representative of any of them, may make 
application to any court of this state within the jurisdiction of which the 
particular inquiry is carried on, or within the jurisdiction of which said 
person charged with contumacy, or refusal to obey, is found, or resides, 
or conducts business, and such court shall have jurisdiction to issue to such 
person an order requiring such person to appear before the chairman of an 
appeal tribunal, a commissioner, the commission, or any duly authorized 
representative of any of them there to produce evidence if so ordered or 
there to give testimony touching the matters under investigation or in 
question; and any failure to obey such order of the court may be punished 
by said court as a contempt thereof. Any person who shall without just 
cause fail or refuse to attend and testify or to answer any lawful inquiry 
or to produce books, papers, correspondence, memoranda, and other records, 
if it is in his power to do so, in obedience to a subpoena of the commission, 
the chairman of an appeal tribunal or any duly authorized representative 
of any of them shall be punished by a fine of not more than two hundred 
($200.00) dollars or by imprisonment for not longer than sixty (60) days, 
or by both such fine and imprisonment, and each day such violation con- 
tinues shall be deemed to be a separate offense. 


History: En. Subd. (g), Sec. 11, Ch. 
137, L. 1937; amd. Sec. 3, Ch. 164, L. 1955. 


Amendment 


The 1955 amendment substituted the 
words “In case of contumacy by, or re- 
fusal of any person * * * and such court 
shall have jurisdiction” for the words “In 
case of contumacy by, or refusal to obey 


court of this state within the jurisdiction 
of which the inquiry is carried on or 
within the jurisdiction of which said per- 
son guilty of contumacy or refusal to 
obey is found or resides or transacts busi- 
ness, upon application by the chairman of 
an appeal tribunal, the commission or any 
duly authorized representative of any of 


: them shall have jurisdiction.” 
a subpoena issued to any person, any 

87-128. State-federal cooperation. In the administration of this act, 
the commission shall cooperate to the fullest extent consistent with the 
provisions of this act, with the secretary of labor, pursuant to the provi- 
sions of the social security act, as amended; shall make such reports, in 
such form and containing such information as the secretary of labor may 
from time to time require, and shall comply with such provisions as the 
secretary of labor may from time to time find necessary to assure the cor- 
rectness and verification of such reports; and shall comply with the regu- 
lations prescribed by the secretary of labor governing the expenditures of 
such sums as may be allotted and paid to this state under title III of the 
social security act, as amended, for the purpose of assisting in the adminis- 
tration of this act. 

Upon request therefor the commission shall furnish to any agency of 
the United States charged with the administration of public works or 
assistance through public employment, the name, address, ordinary occu- 
pation, and employment status of each recipient of benefits and such re- 
cipient’s rights to further benefits under this act. 


History: En. Subd. (i), Sec. 11, Ch. 137, of the social security act, as amended” 
L. 1937; amd. Sec. 7, Ch. 171, L. 1957. for “social security board, created by the 
social security act, approved August 14, 


Amendment 1935, as amended” and thereafter wherever 


The 1957 amendment substituted “secre- 
tary of labor, pursuant to the provisions 
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appearing in said section substituted “sec- 
retary of labor” for “social security board.” 
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87-130. Acquisition of property, etc. Subject to the approval of the 
state board of examiners, the commission may purchase such equipment, 
supplies, and real property as it may deem necessary and proper. The 
title to any real property purchased shall be taken in the name of the state 
of Montana. Subject to the approval of the state board of examiners, the 
commission may sell any equipment, supplies or real property previously 
acquired by it, and the proceeds of such sale shall be deposited into the 
unemployment compensation administration fund. In the event the duties, 
or any part thereof, of the commission shall be at any time in the future 
surrendered to or taken over by the federal government or any agency 
thereof, the commission, with the approval of the state board of examiners, 
may lease such equipment and real property to the federal government, or 
such agency, but the title thereto shall remain in the state of Montana. 


History: En. Sec. 6, Ch. 233, L. 1943; Amendment 
amd. Sec. 8, Ch. 171, L. 1957. The 1957 amendment added the third 
sentence. 


87-133. Unemployment compensation administration fund — special 
fund. There is hereby created in the state treasury a special fund to be 
known as the unemployment compensation administration fund. All moneys 
which are deposited, appropriated or paid into this fund are hereby appro- 
priated and made available to the commission. All moneys in the fund shall 
be expended solely for the purpose of defraying the costs of administration 
of this act and costs of administration of such other legislation as shall 
be specifically delegated to the commission for administration by the legis- 
lature. All moneys received and deposited in said fund for administration 
expense from the United States of America or any agency thereof, pur- 
suant to section 302, title III of the social security act shall be expended 
solely for the purpose and in the amounts found necessary by the secretary 
of labor for the proper and efficient administration of this act. The fund 
shall consist of (1) all moneys received from the United States of America 
or any agency thereof, pursuant to section 3802, title III of the social security 
act, as amended, and (2) all moneys appropriated by the state from the 
general fund for the purpose of administering this act, all interest and 
penalties collected on past due contributions as provided by section 87-135; 
all moneys, trust funds, supplies, facilities or services furnished, deposited, 
paid and received from the United States of America, or any agency there- 
of, from this state or any agency thereof, from any other state or any of 
its agencies, from political subdivisions of the state, or any other source 
for administrative expense and purpose. Notwithstanding any provision 
of this section, all money requisitioned and deposited in this fund pursu- 
ant to section 87-113 shall remain part of the unemployment compensation 
fund and shall be used only in accordance with the conditions specified in 
section 87-113. All moneys in this fund shall be deposited, administered, 
and disbursed in the same manner and under the same conditions and re- 
quirements as is provided by law for other special funds in the state 
treasury. Any balance in this fund shall not lapse at any time, but shall 
be continuously available to the commission for the expenditure consistent 
with this act. The state treasurer shall give a separate and additional 
bond conditioned upon the faithful performance of his duties in connection 
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with the unemployment compensation administration fund in an amount to 
be fixed by the commission and in a form prescribed by law or approved by 
the attorney general. The premiums for such bond and the premiums for 
the bond given by the treasurer for the unemployment compensation fund 
under section 87-112, shall be paid from the moneys in the unemployment 
compensation administration fund. 


History: En. Subd. (a), Sec. 13, Ch. Amendments 
137, L. 1937; amd. Sec. 7, Ch. 164, L. 1941; The 1955 amendment substituted “United 


Ch. 164, L. 1955; amd. Sec. 9, Ch. 171, L. for “social security board, or its suc- 


1957. cessor’ both times it appears and “secre- 
tary of labor” for “social security board.” 
The 1957 amendment added the sixth 

sentence. 

87-134. Reimoursement of fund. This state recognizes its obligation 
to replace, and hereby pledges the faith of this state that funds will be 
provided in the future, and applied to the replacement of any of the moneys 
received after July 1, 1941, from the United States of America, or any agency 
thereof, under title III of the social security act, any unencumbered balances 
in the unemployment compensation administration fund as of that date, 
any moneys thereafter granted to this state pursuant to the provisions 
of the Wagner-Peyser act, and any moneys made available by the state 
or its political subdivisions and matched by such moneys granted to this 
state pursuant to the provisions of the Wagner-Peyser act, which the 
secretary of labor finds have, because of any action or contingency, been 
lost or have been expended for purposes other than, or in amounts in excess 
of, those found necessary by the secretary of labor for the proper adminis- 
tration of this act. Such moneys shall be promptly supplied by moneys 
furnished by the state of Montana or any of its subdivisions for the use of 
the unemployment compensation commission and used only for purposes 
approved by the secretary of labor. The commission shall, if necessary, 
promptly report to the governor and the governor to the legislature, the 
amount required for such replacement. This section shall not be construed 
to relieve this state of its obligation with respect to funds received prior 
to July 1, 1941, pursuant to the provisions of title III of the social security 
act. 


History: En. as Subd. (b) of Sec. 13, “of the” before the words “moneys re- 
Ch. 137, L. 1937 by Sec. 7, Ch. 164, L. ceived after July 1, 1941” and substituted 


1941; amd. Sec. 5, Ch. 164, L. 1955. the words “United States of America, or 
any agency thereof” for “social security 
Amendment board” and “secretary of labor” for “so- 


The 1955 amendment inserted the words’ cial security board” each time it appears. 


87-185. Penalty and interest on past due contributions. 

Construction, application, and effect, imposing penalties for tax evasion or de- 
with respect to social security and unem- fault. 7 ALR 2d 1074, 
ployment compensation taxes, of statutes 

87-138. Refunds. If not later than three (3) years after the date on 

which any contributions or interest thereon became due, or not later than 
one (1) year from the date on which payment was made, whichever is 
later, an employer who has paid such contributions or interest thereon 
shall make application for an adjustment thereof in connection with subse- 
quent contribution payments, or for a refund thereof because such adjust- 
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ment cannot be made, and the commission shall determine that such con- 
tributions or interest or any portion thereof was erroneously collected, the 
commission shall allow such employer to make an adjustment thereof, 
without interest, in connection with subsequent contribution payments by 
him, or if such adjustment cannot be made, the commission shall refund said 
amount, without interest, from the fund. For like cause and within the 
same period, adjustment or refund may be so made on the commission’s own 
initiative. If the commission shall determine that an employer has paid 
contributions to this state under this act, when such contributions should 
have been paid to another state, under a similar act of such other state, 
transfer of such contributions to such other state shall be made upon dis- 
covery, or upon proof of payment that such other state has been fully 
paid, then refund to such employer shall be made at any time upon appli- 
cation without limitation of time. In the event that this act is not certi- 
fied by the secretary of labor under section 1603 of the internal revenue 
code, as amended, 1939, for any year, then and in that event, refunds shall 
be made of all contributions required under this act from employers for 
that year. 


History: En. Subd. (d), Sec. 14, Ch. 
137, L. 1937; amd. Sec. 5, Ch. 137, L. 
1939; amd. Sec. 8, Ch. 164, L. 1941; amd. 
Sec. 3, Ch. 233, L. 1943; amd. Sec. 6, Ch. 
164, L. 1955; amd. Sec. 10, Ch. 171, L. 
1957. 


Amendments 


The 1955 amendment substituted “secre- 
tary of labor” for “social security board.” 

The 1957 amendment inserted the words 
“or not later than one (1) year from the 
date on which payment was made, which- 
ever is later’ in the first sentence and 
added the third sentence. 


section 87-109 lends itself to the specific 
subject of experience ratings and where 
one statute deals with a subject in general 
and comprehensive terms and another in a 
more minute and definite way, the two 
should be read together if possible but to 
the extent of any repugnancy between 
them the special will prevail over the gen- 
eral statute. Hence, an employer could not 
make application for an adjustment under 
this section where he did not avail himself 
of the right to file a written request for 
a redetermination of classification within 
30 days after receipt of such notice as 
provided for by section 87-109. Wymont 


Tractor & Equipment Co. v. Unemploy- 
ment Compensation Comm., 128 M 501, 278 
P 2d 208, 210. 


Construction 
This section is general in scope while 


87-145. Penalties—falsity or wilful nondisclosure—violations by em- 
ployer or agent—violation of act by regulations—wrongfully collecting 
benefits. (a) Whoever makes a false statement or representation know- 
ing it to be false or knowingly fails to disclose a material fact, to obtain 
or increase any benefit or other payment under this act, or under an em- 
ployment security law of any other state, or territory or the federal 
government either for himself or for any other person, shall be punished by 
a fine of not less than twenty-five ($25.00) dollars nor more than five 
hundred ($500.00) dollars or by imprisonment for not longer than thirty 
(30) days in the county jail or by both such fine and imprisonment; and 
each such false statement or representation or failure to disclose a material 
fact shall constitute a separate offense. ; 

(b) Any employing unit or any officer or agent of an employing unit 
or any other person who makes a false statement or representation know- 
ing it to be false, or who knowingly fails to disclose a material fact, to pre- 
vent or reduce the payment of benefits to any individual entitled thereto, 
or to avoid becoming or remaining subject hereto or to avoid or reduce any 
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contribution or other payment required from an employing unit under 
this act, or under the employment security law of any other state, or terri- 
tory or the federal government or who wilfully fails or refuses to make 
any such contributions or other payment or to furnish any reports required 
hereunder or to produce or permit the inspection or copying of records as 
required hereunder, shall be punished by a fine of not less than twenty-five 
($25.00) dollars nor more than five hundred ($500.00) dollars or by im- 
prisonment for not longer than sixty (60) days in the county jail or by both 
such fine and imprisonment; and each such false statement or representa- 
tion or failure to disclose a material fact, and each day of such failure or 
refusal shall constitute a separate offense. 


(¢) Any person who shall wilfully violate any provision of this act or 
any order, rule or regulation thereunder, the violation of which is made 
unlawful or the observance of which is required under the terms of this 
act, and for which a penalty is neither prescribed herein nor provided 
by any other applicable statute, shall be punished by a fine of not less than 
twenty-five ($25.00) dollars nor more than five hundred ($500.00) dollars 
or by imprisonment for not longer than sixty (60) days in the county jail 
or by both such fine and imprisonment, and each day such violation con- 
tinues shall be deemed to be a separate offense. 


(d) Any person who, by reason of the nondisclosure or misrepresenta- 
tion by him or by another, of a material fact (irrespective of whether such 
nondisclosure or misrepresentation was known or fraudulent) has received 
any sum as benefits under this act while any conditions for the receipt 
of benefits imposed by this act were not fulfilled in his case, or while he 
was disqualified from receiving benefits, shall, in the discretion of the com- 
mission, either be liable to have such sum deducted from any future benefits 
payable to him under this act or shall be liable to repay to the commission 
for the unemployment compensation fund, a sum equal to the amount so 
received by him, and such sum shall be collectible in the manner provided 
in this act for the collection of past due contributions. Action for collection 
of overpaid benefits shall be brought within five (5) years after the date 
of such overpayment, otherwise to be barred as provided in section 93-2604. 


History: En. Sec. 16, Ch. 137, L. 1937; 
amd. Sec. 1, Ch. 150, L. 1951; amd. Sec. 7, 
Ch. 164, L. 1955. 


Amendments 


The 1951 amendment inserted the words 
“or under an employment security law of 
any other state, or territory or the federal 
government” in subsections (a) and (b), 
inserted the words “less than $25 nor” in 
subsections (a), (b) and (c¢), and raised 
the maximum term of imprisonment in 
subsection (a) from 30 days to 60 days. 

The 1955 amendment in subd. (a) low- 
ered the maximum term of imprisonment 
from 60 to 30 days and in subd. (d) added 
the last sentence. 


Separability of Provisions 
Section 2 of Ch. 150, L. 1951 read: “If 


any clause, sentence, section, paragraph or 
part of this act shall for any reason, be 
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adjudged by any court of competent juris- 
diction to be invalid or inoperative, such 
judgment shall not affect, impair or in- 
validate the remainder of this act, but 
shall be confined in its operation to the 
clause, sentence, section, paragraph or part 
directly adjudged to be invalid or inopera- 
tive.” 


Repealing Clause 

Section 3 of Ch. 150, L. 1951 repealed all 
acts or parts of acts in conflict therewith. 

Effective Date 


Section 4 of Ch. 150, L. 1951 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 
ruary 28, 1951. 


Repayment of unemployment compensa- 
tion benefits erroneously paid. 5 ALR 2d 
860. 
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87-146. Representation in court. (a) In any civil action to enforce 
the provisions of this act the commission and the state may be represented 
by any qualified attorney who is employed by the commission and is desig- 
nated by it for this purpose or at the commission’s request, by the attorney 
general. 


(b) All criminal actions for violation of any provision of this act, or of 
any rules or regulations issued pursuant thereto, shall be prosecuted by the 
attorney general of the state; or, at his request and under his direction, 
by the prosecuting attorney of the county wherein the crime was committed. 


History: En. Sec. 17, Ch. 187, L. 1937; stituted the words “of the county where- 
amd. Sec. 8, Ch. 164, L. 1955. in the crime was committed” for the 
words “of any county in which the em- 
Amendment ployer has a place of business or the vio- 
The 1955 amendment in subd. (b) sub- lator resides.” 


87-148. Definitions. As used in this act, unless the context clearly 
requires otherwise: 


(a) (1) “Annual payroll” means the total amount of wages paid by 
an employer (regardless of the time of payment) for employment during 
a calendar year. 


(2) “Average annual payroll” means the average of the annual 
payrolls of an employer for the last three (3) or five (5) preceding 
calendar years, whichever average is higher. 


(b) “Benefits” means the money payments payable to an individual, 
as provided in this act, with respect to his unemployment. 


(ec) “Base period” means the first four (4) of the last five (5) com- 
pleted calendar quarters immediately preceding the first day of an in- 
dividual’s benefit year. é 


(d) “Benefit year” with respect to any individual means, the fifty-two 
(52) consecutive-week period beginning with the first day of the calendar 
week in which such individual files a valid claim, and thereafter the fifty- 
two (52) consecutive-week period beginning with the first day of the calen- 
dar week in which such individual files his next valid claim after the ter- 
mination of his last preceding benefit year; provided that if such filing 
shall result in an overlapping of benefit years the new benefit year shall 
begin upon the first Sunday following the expiration of his last preceding 
benefit year. 


(e) “Calendar quarter” means the period of three (8) consecutive 
calendar months ending on March 31, June 30, September 30, or December 
8 lp 


(f) “Commission” means the unemployment compensation commission 
established by this act. 


(g) “Contributions” means the money payments to the state unem- 
ployment compensation fund required by this act. | 

(h) “Employing unit” means any individual or type of organization,, 
including any partnership, association, trust, estate, joint-stock company, 
insurance company or corporation, whether domestic or foreign, or the 
receiver, trustee in bankruptcy, trustee or successor thereof, or the legal 
representative of a deceased person, which has or subsequent to January 
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1, 1936, had in its employ one (1) or more individuals performing ser- 
vices for it within this state. All individuals performing services within 
this state for any employing unit which maintains two (2) or more sepa- 
rate establishments within this state shall be deemed to be employed 
by a single employing unit for all the purposes of this act. Hach individual 
employed to perform or to assist In performing the work of any agent 
or employee of an employing unit shall be deemed to be employed by 
such employing unit for the purposes of this act, whether such individ- 
ual was hired or paid directly by such employing unit or by such agent or 
employee, provided the employing unit had actual or constructive knowl- 
edge of the work. 
(i) “Employer” means: 

(1) Any employing unit which for some portion of a day in each 
of twenty (20) different weeks, whether or not such weeks are or were 
consecutive within either the current or the preceding calendar year, 
has or had in employment, one or more individuals (irrespective of 
whether the same individuals are or were employed in each such day) ; 
or whose total annual payroll within either the current or the pre- 
ceding calendar year, exceeds the sum of five hundred dollars ($500.00) ; 

(2) Any individual or employing unit which acquired the organ- 
ization, trade or business, or substantially all of the assets thereof, of 
another which at the time of such acquisition was an employer subject 
to this act; 

(3) Any individual or employing unit which acquired the organiza- 
tion, trade or business, or substantially all the assets thereof, of, 
another employing unit (not an employer subject to this act), and 
which, if subsequent to such acquisition it were treated as a single 
unit with such other employing unit would be an employer under 
paragraph (1) of this subsection; 

(4) Any employing unit which, having become an employer under 
paragraph (1), (2) or (8) has not, under section 87-110, ceased to be 
an employer subject to this act; or 

(5) For the effective period of its election pursuant to section 
87-110 (c) any other employing unit which has elected to become 
fully subject to this act. 


(j) (1) “Employment” subject to other provisions of this subsection 
means service, including service in interstate commerce, performed for 
wages or under any contract of hire, written or oral, express or implied. 

(2) The term “employment” shall include an individual’s entire 
service, performed within or both within and without this state if: 

(A) The service is localized in this state; or 

(B) The service is not localized in any state but some of the 
service is performed in this state and (I) the base of operations, 
or, if there is no base of operations, then the place from which 
such service is directed or controlled, is in this state; or (II) the 
base of operations or place from which such service is directed 
or controlled is not in any state in which some part of the 
service is performed, but the individual’s residence is in this state. 
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(3) Service not covered under paragraph (2) of this subsection, 
and performed entirely without this state with respect to no part 
of which contributions are required and paid under an unemployment 
compensation law of any other state or of the federal government, 
shall be deemed to be employment subject to this act if the individual 
performing such services is a resident of this state and the commission 
approved the election of the employing unit for whom such services 
are performed that the entire service of such individual shall be 
deemed to be employment subject to this act. 


(4) Service shall be deemed to be localized within a state if— 
(A) The service is performed entirely within such state; or 
(B) The service is performed both within and without such 
state, but the service performed without such state is incidental 
to the individual’s service within the state, for example, is tempo- 
rary or transitory in nature or consists of isolated transactions. 


(5) Services performed by an individual for wages shall be deemed 
to be employment subject to this act unless and until it is shown to 
the satisfaction of the commission that: 


(A) Such individual has been and will continue to be free 
from control or direction over the performance of such services, 
both under his contract and in fact; and 


(B) Such service is either outside the usual course of the 
business for which such service is performed, or that such service 
is performed outside of all the places of business of the enterprise 
for which such service is performed; and 


(C) Such individual is customarily engaged in an independent- 
ly established trade, occupation, profession or business. 


(6) The term “employment” shall not include: 


(A) Agricultural labor; The term “agricultural labor’ includes 
all services performed— 


(1) On a farm, in the employ of any person in connection 
with cultivating the soil, or in connection with raising or 
harvesting any agricultural or horticultural commodity, in- 
cluding the raising, shearing, feeding, caring for, training, 
and management \of livestock, bees, poultry, and fur-bearing 
animals and wildlife. 


(2) In the employ of the owner or tenant or other opera- 
tor of a farm, in connection with the operation, management, 
conservation, improvement, or maintenance of such farm and 
its tools and equipment, or in salvaging timber or clearing 
land of brush and other debris left by a hurricane, if the 
major part of such service is performed on a farm. 

(3) In connection with the production or harvesting of 
maple syrup or maple sugar or any commodity commonly known 
as agricultural commodities, or in connection with the raising 
or harvesting of mushrooms, or in connection with the hatch- 
ing of poultry, or in connection with the operation or main- 
tenance of ditches, canals, reservoirs, or waterways used ex- 
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elusively for supplying and storing water for farming pur-. 
poses. 

(4) In handling, planting, drying, packing, packaging, 
processing, freezing, grading, storing, or delivering to storage 
or to market or to a carrier for transportation to market, any 
agricultural or horticultural commodity; but only if such 
service is performed as an incident to ordinary farming opera- 
tions, or, In the case of fruits and vegetables, as an incident 
to the preparation of such fruits or vegetables for market. 
The provisions of this paragraph shall not be deemed to be 
applicable with respect to service performed in connection 
with commercial canning or commercial freezing or in con- 
nection with any agricultural or horticultural commodity after 
its delivery to a terminal market for distribution for con- 
sumption. 

(5) As used in this section, the term “farm” includes 
stock, dairy, poultry, fruit, fur-bearing animals, and truck 
farms, plantations, ranches, nurseries, ranges, greenhouses or 
other similar structures used primarily for the raising of 
agricultural or horticultural commodities and orchards. 


(B) Domestic service in a private home, local college club 
or local chapter of a college fraternity or sorority; 

(C) Service performed as an officer or member of the crew 
of a vessel on the navigable waters of the United States; 

(D) Service performed by an individual in the employ of his 
son, daughter, or spouse, and service performed by a child under 
the age of twenty-one (21) in the employ of his father or mother; 

(KE) Service performed in the employ of a corporation, com- 
munity chest, fund, or foundation, organized and operated ex- 
clusively for religious, charitable, scientific, literary, or educational 
purposes, or for the prevention of cruelty to children or animals, 
or wild life and anglers clubs or associations, and services per- 
formed in the employ of churches, charities, benevolent, fraternal, 
nonprofit societies and like associations as defined in section 15-1401, 
Revised Codes of Montana, 1947, where said services are on a part- 
time basis and do not constitute the major portion of income to the 
individual performing such services, no part of the net earnings of 
which inures to the benefit of any private shareholder or individual ; 


(F) Service performed in the employ of this state, or of any 
political subdivision thereof, or of any instrumentality of this state 
or its political subdivisions ; 


(G) Service performed in the employ of any other state or 
its political subdivisions, or of the United States government, or 
of any instrumentality of any other state or states or their political 
subdivisions or of the United States, except that national banks 
organized under the national banking law shall not be entitled 
to exemption under this section and shall be subject to this act 
the same as state banks; 
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(H) Service with respect to which unemployment compensation 
is payable under an unemployment compensation system estalished 
by an act of congress; provided, that the commission is hereby 
authorized and directed to enter into agreements with the proper 
agencies under such act of congress, which agreements shall be- 
come effective ten (10) days after publication thereof in the man- 
ner in section 87-121 for general rules, to provide reciprocal treat- 
ment to individuals who have, after acquiring potential rights to 
benefits under this act, acquired rights to unemployment compen- 
sation under such act of congress, or who have, after acquiring 
potential rights to unemployment compensation under such act 
of congress, acquired rights to benefits under this act; 

(I) Services performed in the delivery and distribution of 
newspapers or shopping news from house to house and business 
establishments by an individual under the age of eighteen (18) 
years, but not including the delivery or distribution to any point 


or points for subsequent delivery or distribution. 
(J) Services performed by real estate and insurance sales- 
men paid solely by commissions and without guarantee of mini- 


mum earnings. 


(k) “Employment office” means a free public employment office, or 
branch thereof, operated by this state or maintained as a part of a state- 
controlled system of public employment offices, or such other free public 
employment offices operated and maintained by the United States govern- 
ment or its instrumentalities, as the commission may approve. 

(1) “Fund” means the unemployment compensation fund established 
by this act, to which all contributions required and from which all benefits 


provided under this act shall be paid. 


(m) “State,” includes, in addition to the states of the United States 
of America, Hawaii, the District of Columbia, Puerto Rico, the Virgin 
Islands, Guam, and the Dominion of Canada. 


History: En. Subd. (a) to (m), Sec. 19, 
Ch. 137, L. 1937; amd. Sec. 6, Ch. 137, L. 
1939; amd. Sec. 10, Ch. 164, L. 1941; amd. 
Sec. 5, Ch. 233, L. 1943; amd. Sec. 1, Ch. 
160, L. 1953; amd. Sec. 9, Ch. 164, L. 1955; 
amd. Sec. 11, Ch. 171, L. 1957; amd. Sec. 1, 
Ch. 177, L. 1959; amd. Sec. 1, Ch. 178, L. 
1959. 

Compiler’s Note 

This section was amended twice by the 
1959 legislature. Once by Sec. 1 of Ch. 
177, Laws 1959 and once by Sec. 1 of Ch. 
178, Laws 1959. Both acts are effective 
March 7, 1959. The acts amended this 
section in different. respects and do not 
appear in conflict with each other, except 
for minor typographical changes. There- 
fore the compiler has made a composite 
section incorporating the changes made by 
each amendment. 


Amendments 


The 1953 amendment in subsection (j) 
(6)(A) defined “agricultural labor” and 
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“farm” by adding (1) to (5) thereunder. 

The 1955 amendment in subd. (e) de- 
leted the words “excluding however, any 
calendar quarter or portion thereof which 
occurs prior to January 1, 1937, or the 
equivalent thereof as the commission may 
by regulation prescribe” which appeared 
after “December 31” and in subd. (j) (3) 
inserted the word “be” the last time it 
appears. 

The 1957 amendment in subd. (d) sub- 
stituted “first day of the calendar week in 
which such individual files a valid claim” 
for “date of filing of a valid claim by said 
individual” and substituted “first day of 
the calendar week in which such individ- 
ual files his next valid claim” for “date of 
the next valid claim” and added the pro- 
viso clause; in subd. (h), last sentence, de- 
leted the word “to” which appeared be- 
tween the words “or” and “assist,” substi- 
tuted the word “an” for “any” and deleted 
the word “all” which appeared between the 
words “for” and “the”; in subd. (j)(3) 
substituted “approves” for “approve” and 
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in subd. (m) inserted “Puerto Rico, the 
Virgin Islands.” 
The amendment by Ch. 177, Laws 1959 
inserted the words “and services performed 
in the employ of churches, charities, be- 
nevolent, fraternal, nonprofit societies and 
like associations as defined in section 15- 
1401, Revised Codes of Montana, 1947, 
where said services are on a part-time 
basis and do not constitute the major por- 
tion of income to the individual perform- 
ing such services” in subd. (j)(6)(E). 
The amendment by Ch. 178, Laws 1959 
added paragraph (J) under subd. (Jj) (6), 
and in subd. (m) deleted Alaska and add- 
ed Guam, and made minor changes in 
punctuation throughout the entire section. 


Separability Clause 


Section 10 of Ch. 164, Laws 1955 read 
“If any clause, sentence, section, para- 
graph or part of this act shall for any 
reason be adjudged by any court of com- 
petent jurisdiction to be invalid or in- 
operative, such judgment shall not affect, 
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impair or invalidate the remainder of this 
act but shall be confined in its operation 
to the clause, sentence, section, paragraph 
or part directly adjudged to be invalid or 
inoperative.” 


Repealing Clauses 


Section 2 of Ch. 160, Laws 1953; See. 
11 of Ch. 164, Laws 1955; Sec. 2 of Ch. 
177, ,Laws 1959 and‘See. 2 of Ch. 178, 
Laws 1959 repealed all acts or parts of 
acts in conflict therewith. 


Effective Dates 


Section 12 of Ch. 164, Laws 1955 pro- 
vided the act should be in effect from and 
after April 1, 1955. 

Section 3 of Ch. 177, Laws 1959 provided 
the act should be in effect from and after 
its passage and approval. Approved March 
i loo: 

Section 3 of Ch. 178, Laws 1959 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 7, 1959. 


(a) Total unemployment: 


(1) An individual shall be deemed “totally unemployed” in any 
week during which he performed no services and with respect to which 


no wages are payable to him. 


(2) An individual’s week of unemployment shall be deemed to com- 
mence only after his registration at an employment office, except as 
the commission may by regulation otherwise prescribe. 

(8) As used in this subsection the term ‘‘wages” shall include only 


that part of remuneration for odd jobs or subsidiary work, or both, 
which is in excess of fifteen dollars ($15.00) in any one week, and the 
term “services” shall not include that part of odd jobs or subsidiary 
work, or both, for which remuneration equal to or less than fifteen 
dollars ($15.00) per week is payable, or for one (1) day’s work not ex- 
ceeding eight (8) hours, and any overtime worked immediately follow- 
ing such eight (8) hours, whichever is greater. 

(b) “Unemployment compensation administration fund,” means the 
unemployment compensation administration fund established by this act, 
from which administrative expenses under this act shall be paid. 

(c) “Wages,” means all remuneration payable for personal services, 
including commissions and bonuses and the cash value of all remuneration 
payable in any medium other than cash. The reasonable cash value of re- 
muneration payable in any medium other than cash, shall be estimated and 
determined in accordance with rules prescribed by the commission. 

Wage records kept by the commission for the purposes of this act prior 
to January 1, 1941, shall be kept on the basis of wages payable, and wage 
records kept by the commission for the purposes of this act after January 
1, 1941, shall be kept on the basis of wages paid. 

Provided, however, that the term “wages” shall not include— 

(1) The amount of any payment made to, or on behalf of, an 
employee by an employer on account of: 
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(A) Retirement, or 
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(B) Sickness or accident disability, or 
(C) Medical and hospitalization expenses in connection with 
sickness or accident disability, or 


(D) Death, 


(EZ) Services performed for a fraternal benefit society, lodge, 
order, service club or association having a total annual payroll of 
less than five hundred dollars ($500.00) in any calendar year. 

(F) Remuneration paid by any county welfare office from public 
funds for services performed at the direction and request of such 


county welfare office. 

(d) 
ending at midnight on Saturday. 
(e) “Weekly benefit amount.” 


“Week,” means a period of seven (7) consecutive calendar days 


An individual’s “weekly benefit amount,” 


means the amount of benefits he would be entitled to receive for one (1) 


week of total unemployment. 


History: En. Subd. (n) to (r), Sec. 
19, Ch. 137, L. 1937; amd. Sec. 6, Ch. 137, 
L. 1989; amd. Sec. 10, Ch. 164, L. 1941; 
amd. Sec. 5, Ch. 233, L. 1943; amd. Sec. 
6, Ch. 190, L. 1945; amd. Sec. 3, Ch. 238, 
L. 1955; amd. Sec. 12, Ch. 171, L. 1957. 


Amendments 

The 1955 amendment substituted “fif- 
teen ($15.00)” for “seven ($7.00)” each 
time it appears in subd. (a)(3) and added 
subd. (¢c)(1)(F). 

The 1957 amendment in subd. (a)(3) in- 
serted the words “and any overtime 
worked immediately following such eight 
(8) hours’; in subd. (c) deleted two for- 
mer sentences which read “Commencing 
January 1, 1941, “wages,” means all re- 
muneration up to and including three thou- 
sand ($3,000.00) dollars in a calendar year 
paid for personal services, including com- 
missions and bonuses and the cash value 
of all remuneration paid in any medium 
other than cash. The reasonable cash value 
of all remuneration paid in any medium 
other than cash shall be estimated and de- 
termined in accordance with rules pre- 
scribed by the commission” and in subd. 
(d) substituted “a” for “such” and “end- 
ing at midnight on Saturday” for “as the 
commission may by regulations prescribe.” 


Separability Clauses 

Section 4 of Ch. 238, Laws 1955 and Sec. 
i3y Of) Chi Ji1,- aws "1957 
any clause, sentence, section, paragraph or 
part of this act shall for any reason be 
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read “If , 


adjudged by any court of competent juris- 
dietion to be invalid or inoperative, such 
judgment shall not affect, impair, or in- 
validate the remainder of this act but 
shall be confined in its operation to the 
clause, sentence, section, paragraph or 
part directly adjudged to be invalid or 
inoperative.” 


Repealing Clauses 


Section 5 of Ch. 238, Laws 1955 and 
See. 14, Ch. 171, Laws 1957 repealed all 
acts or parts of acts in conflict therewith. 


Effective Dates 


Section 6 of Ch. 238, Laws 1955 read 
“This act shall be in full force and ef- 
fect from and after April 1, 1955, and sec- 
tion 1 shall apply to all benefit years be- 
ginning after April 1, 1955, and the in- 
sured status of all claimants who have 
a benefit year current on or after April 
1, 1955, shall be redetermined and benefits 
shall be paid in accordance with this pro- 
vision, provided that no insured worker 
shall have his benefits reduced or denied 
by redetermination resulting from the ap- 
plication of this provision.” 

Section 15 of Ch. 171, Laws 1957 provid- 
ed the act should be in effect from and 
after its passage and approval. Approved 
March 8, 1957. 


What constitutes “salary,” “wages,” 
“pay,” or the like, within pension law bas- 
ing benefits thereon. 14 ALR 2d 634. 


TITLE 88—WAREHOUSES AND STORAGE 


Chapter 1. Uniform warehouse receipts act, 88-133. 


CHAPTER 1—UNIFORM WAREHOUSE RECEIPTS ACT 


Section 88-133. Satisfaction of warehouseman’s lien—advertisement and sale of goods 
and disposition of proceeds. 


88-110. (4088) Warehouseman when liable for conversion. 


Tort liability of warehouseman for theft Storage charges collectible by ware- 
by servant. 15 ALR 2d 847. houseman guilty of negligence causing 
injury to, or destruction of, goods of a 

perishable nature. 32 ALR 2d 918. 


88-133. (4111) Satisfaction of warehouseman’s lien—advertisement and 
sale of goods and disposition of proceeds. A warehouseman’s lien for a 
claim which has become due may be satisfied as follows: 


The warehouseman shall give written notice to the person on whose 
account the goods are held, and to any other person known by the ware- 
houseman to claim an interest in the goods. Such notice shall be given 
by delivery in person or by registered letter addressed to the last known 
place of business or abode of the person to be notified. The notice shall 
contain— 


(a) An itemized account of the warehouseman’s claim, showing the 
sum due at the time of the notice and the date or dates when it became due; 


(b) A brief description of the goods against which the lien exists; 


(c) A demand that the amount of the claim as stated in the notice, and 
of such further claim as shall accrue, shall be paid on or before a day 
mentioned, not less than ten (10) days from the delivery of the notice 
if it is personally delivered, or from the time when the notice should 
reach its destination, according to the due course of post, if the notice 
is sent by mail, and 

(d) A statement that unless the claim is paid within the time specified 
the goods will be advertised for sale and sold by auction at a specified 
time and place. 


In accordance with the terms of a notice so given, a sale of the goods 
by auction may be had to satisfy any valid claim of the warehouseman 
for which he has a lien on the goods. The sale shall be had in the place 
where the lien was acquired, or, if such place is manifestly unsuitable for 
the purpose, at the nearest suitable place. After the time for the payment 
of the claim specified in the notice to the depositor has elapsed, and adver- 
tisement of the sale, describing the goods to be sold, and stating the name 
of the owner or person on whose account the goods are held, and the time 
and place of the sale, shall be published once a week for two (2) consecutive 
weeks in a newspaper published in the place where such sale is to be held. 
The sale shall not be held less than fifteen (15) days from the time of the 
first publication; provided, however, that if there is no newspaper pub- 
lished in such place or if no newspaper published in such place will publish 
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the advertisement provided for herein, the advertisement shall be posted 
at least ten (10) days before such sale in not less than six (6) conspicuous 
places therein. 

From the proceeds of such sale the warehouseman shall satisfy his lien, 
including the reasonable charges of notice, advertisement, and sale. The 
balance, if any, of such proceeds shall be held by the warehouseman, and 
delivered on demand to the person to whom he would have been bound to 
deliver or justified in delivering the goods. 

At any time before the goods are so sold any person claiming a right 
of property or possession therein may pay the warehouseman the amount 
necessary to satisfy his lien and to pay the reasonable expenses and liabili- 
ties incurred in serving notices and advertising and preparing for the sale 
up to the time of such payment. The warehouseman shall deliver goods 
to the person making such payment if he is a person entitled, under the 
provisions of this act, to the possession of the goods on payment of charges 
thereon. Otherwise the warehouseman shall retain possession of the goods 
according to the terms of the original contract of deposit. 


History: En. Sec. 33, Ch. 154, L. 1917; tence of the second paragraph of subd. 
re-en. Sec. 4111, R. C. M. 1921; amd. Sec. (d) inserted the words “provided, however, 


1, Ch. 181, L. 1955. that” and “or if no newspaper pub- 
lished in such place will publish the ad- 
Amendment vertisement provided for herein.” 


The 1955 amendment in the last sen- 
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Chapter 1. 
Ti 
Laws of 1953. 


Water conservation board, state, 89-116.1, 89-116.2. 
Electrification Authority Act, State, Repealed—Section 1, Chapter 213, 


8. Water rights—appropriation and adjudication, 89-829, 89-856 to 89-864. 
9. Yellowstone River Compact—ratification of, 89-903 to 89-916. 

10. Water commissioners—determination of joint rights, 89-1004. 

12. Irrigation districts—organization, 89-1209 to 89-1220. 

13. Irrigation districts—board of commissioners, powers, duties and elections, 


89-1311. 


17. Irrigation districts—bonds, 89-1705. 

21. Irrigation districts—appeals—miscellaneous provisions, 89-2122. 

25. Drainage districts—bonds—refunding indebtedness, 89-2501. 

27. Drainage districts—continuation and alteration of existing districts, 


89-2702, 89-2704. 


28. Drainage districts—miscellaneous provisions, 89-2821 to 89-2825. 
30. Sage Creek Basin, 89-3001, 89-3002. 


31. Wells, 89-3101 to 89-3103. 


CHAPTER 1—WATER CONSERVATION BOARD, STATE 


Water Conservation Board, — M —, 332 


Section 89-116.1. Water conservation bond fund. 
89-116.2. Purchase of bonds. 
89-102. (849.2) Definitions. 
References 
Cited in State ex rel. Livingston v. State P 2d 913, 917. 
89-104. (349.4) Acquisition of necessary property. 
Ditches 


Ditches of the state water conservation 
board belong to the state. State ex rel. 


- 89-105. 
References 
Cited in State ex rel. Livingston v. State 


Livingston v. State Water Conservation 
Board, — M —, 332 P 2d 913, 919. 


(349.5) Power of board to construct works and to act, etc. 


Water Conservation Board, — M —, 332 
P'2d*913, 918: 


89-106. Water conservation board may construct irrigation works, etc. 


Bridge Repairs 

A necessary implication, which a reading 
of this act (89-101 et seq.) together raises, 
is that concomitant with the duty of con- 
structing bridges, so as to restore roads, 
highways and streets to their former useful- 
ness, is a duty of the board to maintain 
bridges made necessary by the project. 
State ex rel. Livingston v. State Water Con- 
servation Board, — M —, 332 P 2d 913, 
919. 

On appeal from a mandamus proceed- 
ing to force state water conservation board 
to repair and rebuild bridges over ditch, 


89-111. 


References 
Cited in State ex rel. Livingston v. State 


37 


owned by board where it crosses city streets, 
before the supreme court could affirm the 
judgment of the district court it had to be 
shown that some law enjoined upon board 
an affirmative duty to repair the bridges 
in question. State ex rel. Livingston v. 
State Water Conservation Board, — M —, 
332 P 2d 9138, 915, 916. 


This section reveals no intention of the 
legislature that the board has the affirma- 
tive duty to repair bridges which are necessi- 
tated by its works. State ex rel. Livingston 
v. State Water Conservation Board, — M 
—, 332 P 2d 913, 917. 


(349.8) Trust indenture, resolution and covenants of board. 


Water Conservation Board, — M —, 332 
PAZO Ol SPOTS. 


89-115 WATERS AND IRRIGATION 


89-115. (349.12) Water funds—rates—sale of water—lease and sale, etc. 


References State Water Conservation Board, — M 


Cited in State ex rel. Livingston v. —, 332 P 2d 913, 918. 


89-116.1. Water conservation bond fund. For the purpose of acquir- 
ing and administering the outstanding water conservation revenue 
bonds issued for seventeen [17] major irrigation projects owned and con- 
structed by the state water conservation board, there is hereby created a 
fund which shall hereinafter be designated ‘‘Water Conservation Bond 
Fund,” which shall consist of all moneys that may be appropriated thereto 
by the legislative assembly from other funds in the state treasury; all sums 
received from the sale of water through water purchase contracts or other- 
wise from said seventeen [17] irrigation projects, except those funds 
which are specifically collected for the operation and maintenance of said 
projects; and all other income or other benefits arising from, out of, or 
in connection with the ownership of said projects from whatever source 
derived. 


History: En. Sec. 1, Ch. 148, L. 1951. 


Title of Act 


An act creating a water conservation 
bond fund to be designated the “Water 
Conservation Bond Fund”; providing what 
moneys said fund shall consist of; pro- 
viding for the purchase of water conser- 


vation bonds of the state of Montana out 
of moneys in said fund; providing said 
bonds shall be held and administered by 
the state water conservation board for the 
benefit of said fund; providing for the 
transfer of moneys in said fund to the 
state general fund and repealing all acts 
or parts of acts in conflict herewith. 


89-116.2. Purchase of bonds. From the moneys appropriated and 
credited to the “Water Conservation Bond Fund,” there shall be paid upon 
vouchers approved by the state water conservation board and attested by 
its secretary, the amount of one million four hundred fifty thousand dollars 
($1,450,000.00) or such lesser amount as is necessary to fully pay for the 
said bonds on the seventeen [17] irrigation projects, said bonds to be 
held by the state water conservation board, and to be administered by 
-the said state water conservation board for the benefit of said ‘Water 
Conservation Bond Fund.” All sums as remain in said fund on June 30, 
1952 and on each succeeding June 380, shall be transferred to the state 
general fund. 

History: En. Sec. 2, Ch. 148, L. 1951. Effective Date 


Section 4 of Ch. 148, L. 1951 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 


Repealing Clause 

Section 3 of Ch. 148, L. 1951 repealed all 
acts or parts of acts in conflict therewith. ruary 28, 1951. 
89-126. (349.23) Board a body corporate. 


References 


State Water Conservation Board, — M 
Cited in State ex rel. Livingston v. 


—, 332 P 2d 913, 916. 


CHAPTER 2—ELECTRIFICATION AUTHORITY ACT, STATE 
(Repealed—Section 1, Chapter 213, Laws of 1953) 


89-201 to 89-215. (349.39 to 349.53) Repealed. 


Repeal fication Authority Act, were repealed by 
These sections (Secs. 1 to 15, Ch. 98, L. Sec. 1, Ch. 213, Laws 1953. 
1935), which comprised the State Electri- 
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WATER RIGHTS 


89-805 


CHAPTER 7—DAMS AND RESERVOIRS—CONSTRUCTION AND 
EXAMINATION OF 


89-701. 


Application 
An instruction in the precise language 
of this section should not be given where 


(2658) Dams and reservoirs—how constructed. 


the plaintiff is suing on the theory of 
common-law negligence. Richland County. 
v. Anderson, 129 M 559, 291 P 2d 267, 275. 


CHAPTER 8—WATER RIGHTS—APPROPRIATION AND ADJUDICATION 


Section 89-829. 


Procedure for appropriating waters of adjudicated streams. 
Clark Fork river—impounding of water—appropriation. 
Conveyance of stored water for irrigation through a natural channel 


of a stream—petition to be filed in district court—contents of pe- 


Term of office of water commissioner and compensation. 


89-856. 
89-857. 
tition. 
89-858. Notice of hearing. 
89-859. Objections and hearing. 
89-860. Order and decree of court. 
89-861. Authority of water commissioner. 
89-862. 
89-863. Penalty for interference. 
89-864. Application of act and jurisdiction. 


89-801. 
Diffused Surface Water 


Defendants could not be prevented from 
collecting diffused surface waters on their 
lands since plaintiffs could not make a 
valid appropriation for use of such water 
on their lands located a number of miles 
below. Doney v. Beatty, 124 M 41, 220 
P 2d 77, 82. 


Limitation on Rights 

The rights of an appropriator of water 
are limited to the natural condition of the 
stream at the time the appropriation is 
made. Jones v. Hanson, 133 M 115, 320 
P 2d 1007, 1014. 


Prior Rights 


Where plaintiff had over the years 
constructed a series of dikes in order to 
spread over his land the water which 


89-803. 
Burden of Proof of Injury 


Where court concluded that the defend- 
ant was entitled to use its water rights out 
of a certain creek in accordance with a 
practice which had continued over 50 
years, the burden was upon plaintiffs to 
show injury or prejudice if they sought to 


89-804. 


References 


Cited or applied in Meine v. Ferris, 
126 M 210, 247 P 2d 195, 198. 


89-805. 
Surplus Water 


Water in excess of amount which defend- 
ant was entitled to appropriate and which 
ran over spillway on to plaintiff’s land 
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(7093) What waters may be appropriated. 


would flow down a dry gulley after the 
melting of snow or a heavy rainfall, he 
had a prior right to the extent that his 
project was finished. He who first diverts 
the water to a beneficial use has the prior 
right thereto where the right is based 
upon the custom and practice of the early 
settlers and where there was no compli- 
ance with the statute. Midkiff v. Kinch- 
eloe, 127 M 324, 263 P 2d 976, 978. (See, 
however, the dissenting opinion in the 
case in which it was contended that the 
waters were flood and waste waters and to 
which the defendant had a right to im- 
pound in a stock reservoir, 127 M 324, 263 
P 2d 976,979.) 


Liability, as regards surface waters, for 
raising surface level of land. 12 ALR 2d 
1338. 


(7095) Point of diversion may be changed—change of use. 


prevent the practice. Forrester v. Rock 
Island Oil & Refining Co., 1383 M 333, 323 
P 2d 597, 603. 


Liability, as regards surface waters, for 
raising surface level of land. 12 ALR 2d 
1338. 


(7096) Water may be turned into natural channels, etc. 


(7097) Return of surplus water to stream. 


was “surplus water’ and not artificial 
water. Clausen v. Armington, 123 M 1, 
212 P 2d 440. 


89-807 


89-807. 
References 


Cited or applied in Meine v. Ferris, 
126 M 210, 247 P 2d 195, 198. 


89-810. 


Cross-Reference 


See note to sec. 89-812. Clausen v. Arm- 
ington, 123 M 1, 212 P 2a 440. 


Necessity of Notice 


A person may make a valid appropriation 
of water by actual diversion and use there- 
of without filing a notice of appropriation. 
Clausen v. Armington, 123 M 1, 212 P 
2d 440. 


89-811. 


Cross-Reference 


See note to sec. 89-812. Clausen v. Arm- 
ington, 123 M 1, 212 P 2d 440. 


89-812. (7102) Effect of failure. 
Date of Appropriation Where Statute is 
Not Complied With 


Where ditch was not constructed within 
reasonable time after date of notice of 
appropriation, the date of appropriation 
would not relate back to the date of such 
notice but would date from the time the 


89-818. 


References 


Cited or applied in Clausen v. Arm- 
ington, 123 M 1, 212 P 2d 440; Stearns v. 
Benedick, 126 M 272, 247 P 2d 656, 658. 


89-821. 


Application of Section 


This section does not apply to the state 
water conservation board. State ex rel. 


89-822. 


_ References 
Cited in State ex rel. Livingston v. 


89-829. 
streams. 


WATERS AND IRRIGATION 


(7098) First in time, first in right. 


(7100) Notice of appropriations. 


Operation and Effect 


Plaintiffs were not entitled to any water 
rights by virtue of a notice which was 
given 16 years before the enactment of 
this section, and where the place the 
water was to be taken as stated in the 
notice was a mile from where the plaintiff 
is claiming the water. Stearns v. Bene- 
dick, 126 M 272, 247 P 2d 656, 657. 


(7101) Diligence in appropriating. 


water was actually used. Clausen v. Arm- 
ington, 123 M 1, 212 P 2d 440. 


References 


Cited in Midkiff v. Kincheloe, 127 M 
324, 263 P 2d 976, 978. 


(7108) Miner’s inch equivalent in gallons. | 


(7111) Highways to be protected. 


Livingston v. State Water Conservation 
Board, — M —, 332 P 2d 913, 916. 


(7112) Penalty for violating preceding section. 


State Water Conservation Board, — M 
—, 332 P 2d 913, 916. 


(7119) Procedure for appropriating waters of adjudicated 
(1) Any person hereafter desiring to appropriate the waters of 


a river, or stream, ravine, coulee, spring, lake, or other natural source of 
supply concerning which there has been an adjudication of rights between 
appropriators or claimants, as contemplated in section 89-839, shall: 

(a) employ a competent engineer to make a survey of the ditch, or 
aqueduct, whereby the water is to be conveyed from the source of supply, 
or the dam or other work whereby the water is to be impounded, or both; or 

(b) cause to be prepared an aerial photograph with a drawing thereon 
showing the course of the proposed ditch or aqueduct, or the location of 
the proposed dam or other work, or both, together with a description of the 
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WATER RIGHTS 89-856 


course of said ditch or the location of said dam attached thereto; and the 
appropriators shall file with the clerk of the court in the county in which 


_the water is appropriated a petition giving the amount of water sought to 


be appropriated, a description by name or otherwise of the water course 
or body from which he intends to appropriate the water, and a general de- 
scription of the ditch or aqueduct, stating its size, length, and capacity, 
showing the proposed means of appropriation and use of the water, and 
also the place of use thereof. If the means of appropriation be a reservoir 
by which the water is to be impounded, the petition shall state the location 
and size thereof, together with the contemplated manner of its construction 
and the means of conveying the water to the place of contemplated use, and 
the contemplated use. 

(2) There shall be filed with the petition a map or aerial photograph as 
hereinbefore provided showing the point of, and means of diversion, and 
the course of the ditch or aqueduct to its terminus, and if a reservoir, the 
contour line thereof, the height and width of the dam, the point and means 
of discharge therefrom, and the spillway. If the appropriator shall intend 
to mingle the waters appropriated from one stream with another, or shall 
intend to deposit the waters impounded in a reservoir into a stream, he 
shall so state. 

(8) The appropriator shall declare in his petition that the water rights 
sought by him shall be subject to, and that in the use thereof he shall be 
bound by the terms of any decree theretofore rendered by a court of com- 
petent jurisdiction adjudicating the waters of such river, stream, ravine, 
coulee, spring, lake, or other natural source of supply, or, any body of water 
to which the same may be tributary, provided that water stored in a 
reservoir pursuant to an appropriation hereunder which is subsequent to 
an adjudication of waters in a flowing stream when so released from stor- 
age shall not be considered as a part of the natural flow of said adjudicated 
stream. 

(4) The appropriator shall, as near as may be, give the names of all 
appropriators or claimants who have, or appear to have, rights in the source 
of supply, from which the appropriation is sought, and whose rights may 
be in anywise affected by the appropriation, and in the petition the pe- 
titioner shall be named as plaintiff, and all other parties as defendants. 


History: En. Sec. 4, Ch. 228, L. 1921; course of said ditch or the location of said 


re-en. Sec. 7119, R. C. M. 1921; amd. Sec. 
1, Ch. 179, L. 1957. 


Amendment 

The 1957 amendment divided subd. (1) 
into subsections (a) and (b); in subsec. 
(b) inserted the words “cause to be pre- 
pared an aerial photograph with a draw- 
ing thereon showing the course of the 
proposed ditch or aqueduct, or the location 
of the proposed dam or other work, or 
both, together with a description of the 


89-856. Clark Fork river—impounding of water—appropriation. 


dam attached thereto;” and deleted the 
words “prepared by the engineer” which 
appeared between the words “capacity” 
and “showing”; in subd. (2) inserted the 
words “or aerial photograph as_herein- 
before provided” and in subd. (3) added 
the proviso clause. 


Repealing Clause 


Section 2 of Ch. 179, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


The 


waters of the Clark Fork river may be impounded or restrained within the 
state of Montana for a distance not exceeding twenty-five [25] miles from 


Al 


89-3857 WATERS AND IRRIGATION 

the Idaho-Montana boundary line, by a dam located on said river in the 
state of Idaho, and constructed by any person, firm, partnership or cor- 
poration authorized to do business in the state of Montana, provided, how- 
ever, that any present or future appropriations of water in the water shed 
in the state of Montana for irrigation and domestic use above said dam 


shall have priority over water for power use at said dam. 


History: En. Sec. 1, Ch. 3, L. 1951. 


Title of Act 


An act authorizing the impounding and 
restraining within the state of Montana, 
the waters of the Clark Fork River for a 
distance not exceeding twenty-five miles 
from the Idaho-Montana boundary line, by 
a dam located on said river, in the state of 
Idaho, and constructed by any person, firm, 
partnership or corporation authorized to 
do business in the state of Montana, and 
providing that present and future appro- 
priations of water for irrigation and do- 
mestic use in Montana shall have priority 
over water for power use at said dam, and 
providing that this act shall take effect 
upon its passage and approval. 


WHEREAS, the Clark Fork river flows 
from Montana to Idaho; and 

WHEREAS, in the future a compact 
may be entered into by the states and the 
United States for the natural resources of 
the Columbia River basin; and 

NOW, THEREFORE, this water resource 
shall be taken into consideration in such 
compact for allocation to Montana. 


Effective Date 


Section 2 of Ch. 3, L. 1951 provided the 
act should be in effect upon its passage and 
approval. Approved January 25, 1951. 


References 


Cited or applied in State ex rel. Bar- 
tholomew v. District Court, 126 M 183, 


248: Od 315: 
Preamble 


WHEREAS, water is one of Montana’s 
great natural resources; and 


89-857. Conveyance of stored water for irrigation through a natural 
channel of a stream—petition to be filed in district court—contents of pe- 
tition. Whenever the owner of a reservoir constructed, operated and main- 
tained for the purpose of storing and supplying water for irrigation, or 
whenever any person has been authorized to operate and maintain a 
reservoir constructed for the purpose of storing, supplying and distributing 
water to a person or persons entitled to the use thereof for irrigation, de- 
sires to use the natural channel of a stream for the purpose of conveying 
such stored water from the reservoir to the place or places of such use, 
such owner or person or persons may file in the district court of any county 
in which the natural channel of a stream, or any part thereof, is located, a 
petition to that effect setting forth: (1) The name of the petitioner and 
whether he is the owner of the reservoir constructed and maintained for 
the purpose of storing and supplying water for irrigation and is entitled to 
the use of the water stored in said reservoir for such purposes, or whether 
he is authorized to operate and maintain the reservoir, constructed for the 
purpose of storing, supplying and distributing water to the person or per- 
sons entitled to the use thereof for irrigation; (2) The location of the 
reservoir and the amount of water stored therein; (3) The name and loca- 
tion of that part of the natural channel of the stream proposed to be used 
to convey such stored water to the place or places of use; (4) The amount 
of stored water proposed to be released by petitioner for irrigation; (5) 
The period of time over which it is proposed to convey such stored water; 
and (6) The name or names of the person or persons entitled to the use of 
such stored water for irrigation, and the location of the place or places 
of use. 
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History: En. Sec. 1, Ch. 114, L. 1957. 


Title of Act 


An act providing for the conveyance of 
stored water through the natural channel 
of a stream from an irrigation reservoir 
to the place of use; providing for the filing 
of a petition in district court by the owner 
of such a reservoir and the water stored 
therein, or by any person authorized to 
operate and maintain a storage reservoir 
for irrigation; providing for the require- 
ments of said petition; providing for a 
hearing of said petition and notice thereof; 
providing for objections to said petition 
and the hearing; providing for an order 


89-860 


and decree of court granting the right to 
convey stored water from the reservoir to 
the place of use and appointing a water 
commissioner or commissioners to distrib- 
ute the said stored water to those who are 
entitled to the use thereof for irrigation; 
providing for the authority of the water 
commissioner or commissioners and their 
duties; providing for the term of office or 
water commissioner and fixing his compen- 
sation; providing for penalties for viola- 
tions of the act; providing for the appli- 
eation of the act and jurisdiction; and 
repealing all acts and parts of acts in con- 
flict herewith and providing for an ef- 
fective date. 


89-858. Notice of hearing. Upon the filing of the petition the court 
or judge shall fix a time and place for hearing of said petition which time 
Shall not be less than ten (10) days after the filing of said petition. The 
petitioner shall give notice of said hearing by causing notices to be posted 
in at least three (8) public places in each county wherein is located a 
part of the natural channel by which it is proposed to convey the stored 
water from the reservoir to the place or places of use at least ten (10) days 
before the date of the hearing. Such notices shall contain the name of the 
petitioner, the purpose of the petition, and the time and place of the hear- 
ing. 

History: En. Sec. 2, Ch. 114, L. 1957. 


89-859. Objections and hearing. At the time set for hearing, or any 
subsequent time to which the hearing may be postponed, any person whose 
property rights may be affected by the granting of the petition, may ap- 
pear and file written objections to the petition and contest the same. On 
the hearing, upon due proof of the posting of the notice as required by the 
preceding section, the court or judge must proceed to hear the petition and 
any objections that may be filed or presented thereto. Upon such hearing, 
witnesses may be compelled to appear and testify, In the same manner, 
and with like effect, as in civil actions. 

History: En. Sec. 3, Ch. 114, L. 1957. 


89-860. Order and decree of court. If the court or judge is satisfied, 
after a hearing upon the petition, that the petitioner is the owner of a 
reservoir constructed and maintained for the purpose of storing and sup- 
plying water for irrigation and that he is entitled to the use of the water 
stored in said reservoir for said purposes, or whether he is authorized to 
operate and maintain a reservoir constructed for the purpose of storing, 
supplying and distributing water to the person or persons entitled to the use 
thereof for irrigation, and the petitioner desires to convey the said stored 
water, or a part thereof, through the natura] channel of the stream from 
the reservoir to the place or places of use, a decree shall be made and en- 
tered by the court or judge granting and decreeing to the petitioner the 
right to convey said stored water, or a part thereof, through the said natur- 
al channel of the stream from the reservoir to the place or places of use, 
and the court or judge shall appoint one or more water commissioners who 
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shall have the authority to distribute such stored water to the person or 
persons who are entitled to the use thereof for irrigation. 
An appeal shall lie from the decree of the district court to the supreme 
court as in other civil actions. 
History: En. Sec. 4, Ch. 114, L. 1957. 


89-861. Authority of water commissioner. Each water commissioner, 
appointed under this act, shall admeasure and distribute the stored water 
to the person or persons entitled to the use thereof. The petitioner shall 
keep the water commissioner or water commissioners advised as to the 
amount of stored water to be delivered to each person. Each water com- 
missioner shall have the authority to adjust the headgates, or other means 
of diversion, of all ditches of all appropriators from the natural channel 
for the purpose of insuring that the stored water is conveyed to persons 
entitled to the use thereof and not taken or used by others. The duties 
and the authority of the water commissioner or water commissioners shall 
extend over the full length of the part of the natural channel used as a 
means of conveyance of the stored water. 

History: En. Sec. 5, Ch. 114, L. 1957. 


89-862. Term of office of water commissioner and compensation. Each 
water commissioner, appointed under the provisions of this act, shall hold 
his office for such a period of time as may be designated by the court or 
judge, and the court or judge shall fix the compensation of each water 
commissioner which compensation shall be paid by the owner of the reser- 
voir or by the person authorized to operate and maintain the same. 

History: En. Sec. 6, Ch. 114, L. 1957. 


89-863. Penalty for interference. After the water commissioner or 
water commissioners have adjusted the headgates, or other means of di- 
version, of all ditches, the owners of which are not entitled to the use of 
such stored water, as provided in section 4 [89-860], hereof, any person who 
shall raise or tamper with any such headgate or other means of di- 
version, in such manner as to misappropriate any portion of such stored 
water to his own use and benefit, whether he be the owner of such head- 
gate or other means of diversion, or not, shall be guilty of a misdemeanor, 
and upon conviction thereof shall be punished by a fine of not less than ten 
dollars ($10.00), nor more than one thousand dollars ($1,000.00), or im- 
prisonment in the county jail not more than six (6) months, or by both such 
fine and imprisonment. 

Whenever any water commissioner, appointed under this act, shall dis- 
cover any person in the act of committing a misdemeanor declared in this 
section, he shall arrest such person and turn him over to the sheriff of the 
county in which the misdemeanor was committed and he shall file with the 
county attorney of such county an affidavit setting out the facts with 
reference to the commission of such misdemeanor. 

History: En. Sec. 7, Ch. 114, L. 1957. 


89-864. Application of act and jurisdiction. The provisions of this act 
shall apply only to unadjudicated streams. The district court of any 
eounty in which the natural channel, or any part thereof, is located shall 
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have jurisdiction hereunder and such jurisdiction, once obtained, shall ex- 
tend into other counties in which any part of the natural channel, used as 
_ameans of conveyance of the stored water, is located. 


History: En. Sec. 8, Ch. 114, L. 1957. Effective Date 


. Section 10 of Ch. 114, Laws 1957 pro- 
ee Dea ang vided the act should be in effect from card 
Section 9 of Ch. 114, Laws 1957 read after its passage and approval. Approved 

“All acts and parts of acts in conflict here- Mareh 5, 1957. 

with are hereby repealed; provided, how- 

ever, that nothing in this act shall be 

deemed to repeal section 89-804 of the 

Revised Codes of Montana, 1947.” 


CHAPTER 9—YELLOWSTONE RIVER COMPACT—RATIFICATION OF 


Section 89-903. Yellowstone River Compact-—approval. 
89-904. Legislative and congressional approval necessary. 
89-905. Purpose of the act. 
89-906. Definitions. 
89-907. Filing written statement with the state engineer. 
89-908. Duty to install weir or other measuring device. 
89-909. Duty to measure water. 
89-910. Rights acquired prior to January 1, 1950 not to be impaired by nor 

subject to the act. 

89-911. Domestic and stock uses not within the act. 
89-912. State engineer to make rules and regulations. 
89-913. Act applies to adjudicated and non-adjudicated waters. 
89-914. State engineer to make record available. 
89-915. County attorneys to perform certain services. 
89-916. Penalty. 


89-901, 89-902. Repealed. 


Repeal fication of the Yellowstone River Com- 
These sections (Secs. 1, 2, Ch. 85, L. pact, were repealed by Sec. 1, Ch. 91, Laws 
1945), relating to the approval and rati- 1953, effective February 25, 1953. 


89-903. Yellowstone River Compact—approval. The legislative assem- 
bly of the state of Montana hereby approves and ratifies the compact 
designated as the “Yellowstone River Compact,” dated at the city of 
Billings, state of Montana, on the 8th of December, 1950, signed by Fred E. 
Buck, A. W. Bradshaw, H. W. Bunston, John Herzog, John M. Jarussi, 
Ashton Jones, Chris Josephson, A. Wallace Kingsbury, P. F. Leonard, 
Walter M. McLaughlin, Dave M. Manning, Joseph Muggli, Chester EH. Onstad, 
Ed F. Parriott, R. R. Renne and Keith W. Trout, as state representatives 
of the state of Montana on a compact commission between the states of 
Montana, North Dakota and Wyoming; which compact is as follows: 


YELLOWSTONE RIVER COMPACT 


The state of Montana, the state of North Dakota, and the state of 
Wyoming, being moved by consideration of interstate comity, and desiring 
to remove all causes of present and future controversy between said states 
and between persons in one and persons in another with respect to the 
waters of the Yellowstone river and its tributaries, other than waters within 
or waters which contribute to the flow of streams within the Yellowstone 
national park, and desiring to provide for an equitable division and appor- 
tionment of such waters, and to encourage the beneficial development and 
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use thereof, acknowledging that in future projects or programs for the 
regulation, control and use of water in the Yellowstone river basin the great 
importance of water for irrigation in the signatory states shall be recog- 
nized, have resolved to conclude a compact as authorized under the Act 
of Congress of the United States of America, approved June 2, 1949 (Public 
Law 83, 81st Congress, First Session), for the attainment of these purposes, 
and to that end, through their respective governments, have named as their 
respective commissioners: 


For the state of Montana: 


Fred E. Buck P. F. Leonard 
A. W. Bradshaw Walter M. McLaughlin 
H. W. Bunston Dave M. Manning 
John Herzog Joseph Mugeli 
John M. Jarussi Chester E. Onstad 
Ashton Jones Kd F. Parriott 
Chris Josephson R. R. Renne 
A. Wallace Kingsbury Keith W. Trout 
For the state of North Dakota: 
I. A. Acker 
Einar H. Dahl 
J. J. Walsh 
For the state of Wyoming: 
L. C. Bishop N. V. Kurtz 
Earl T. Bower Harry L. Littlefield 
J. Harold Cash R. E. MeNally 
Ben F. Cochrane Will G. Metz 
Ernest J. Goppert Mark N. Partridge 
Richard L. Greene 3 Alonzo R. Shreve 
E. C. Gwillim Charles M. Smith 
E. J. Johnson Leonard F.. Thornton 
Lee E. Keith M. B. Walker 


who, after negotiations participated in by R. J. Newell, appointed as the 
representative of the United States of America, have agreed upon the 
following articles, to-wit: 


ARTICLE I 


A. Where the name of a state is used in this compact, as a party 
thereto, it shall be construed to include the individuals, corporations, part- 
nerships, associations, districts, administrative departments, bureaus, politi- 
eal subdivisions, agencies, persons, permittees, appropriators, and all others 
using, claiming, or in any manner asserting any right to the use of the 
waters of the Yellowstone river system under the authority of said state. 

B. Any individual, ‘ corporation, partnership, association, district, 
administrative department, bureau, political subdivision, agency, person. 
permittee, or appropriator authorized by or under the laws of a signatory 
state, and all others using, claiming, or in any manner asserting any right 
to the use of the waters of the Yellowstone river system under the authority - 
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of said state, shall be subject to the terms of this compact. Where the 
singular is used in this article, it shall be construed to include the plural. 


ARTICLE II 


A. The state of Montana, the state of North Dakota, and the state of 
Wyoming are hereinafter designated as “Montana,” “North Dakota,” and 
“Wyoming,” respectively. 

B. The terms “commission” and “Yellowstone river compact commis- 
sion” mean the agency created as provided herein for the administration 
of this compact. 


C. The term “Yellowstone river basin” means areas in Wyoming, Mon- 
tana, and North Dakota drained by the Yellowstone river and its tribu- 
taries, and includes the area in Montana known as lake basin, but excludes 
those lands lying within Yellowstone national park. 

D. The term “Yellowstone river system” means the Yellowstone river 
and all of its tributaries, including springs and swamps, from their sources 
to the mouth of the Yellowstone river near Buford, North Dakota, except 
those portions thereof which are within or contribute to the flow of streams 
within the Yellowstone national park. 

EH. The term “tributary” means any stream which in a natural state 
contributes to the flow of the Yellowstone river, including interstate tribu- 
taries and tributaries thereof, but excluding those which are within or con- 
tribute to the flow of streams within the Yellowstone national park. 

F. The term “interstate tributaries’ means the Clarks Fork, Yellow- 
stone river; the Big Horn river (except Little Big Horn river) ; the Tongue 
river; and the Powder river, whose confluences with the Yellowstone river 
are respectively at or near the city (or town) of Laurel, Big Horn, Miles 
City, and Terry, all in the state of Montana. 

G. The terms “divert” and “diversion” mean the taking or removing 
of water from the Yellowstone river or any tributary thereof when the 
water so taken or removed is not returned directly into the channel of the 
Yellowstone river or of the tributary from which it is taken. 

H. The term “beneficial use” is herein defined to be that use by which 
the water supply of a drainage basin is depleted when usefully employed 
by the activities of man. 

I. The term “domestic use” shall mean the use of water by an individ- 
ual, or by a family unit or household for drinking, cooking, laundering, 
sanitation and other personal comforts and necessities; and for the irriga- 
tion of a family garden or orchard not exceeding one-half acre in area. 

J. The term “stock water use’ shall mean the use of water for livestock 
and poultry. 


ARTICLE III 


A. It is considered that no commission or administrative body is neces- 
sary to administer this compact or divide the waters of the Yellowstone 
river basin as between the states of Montana and North Dakota. The 
provisions of this compact, as between the states of Wyoming and Montana, 
shall be administered by a commission composed of one representative from 
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the state of Wyoming and one representative from the state of Montana, 
to be selected by the governors of said states as such states may choose, 
and one representative selected by the director of the United States geologi- 
eal survey or whatever federal agency may succeed to the functions and 
duties of that agency, to be appointed by him at the request of the states to 
sit with the commission and who shall, when present, act as chairman of the 
commission without vote, except as herein provided. 

B. The salaries and necessary expenses of each state representative 
shall be paid by the respective state; all other expenses incident to the 
administration of this compact not borne by the United States shall be 
allocated to and borne one-half by the state of Wyoming and one-half by 
the state of Montana. 

C. In addition to other powers and duties herein conferred upon the 
commission and the members thereof, the jurisdiction of the commission 
shall include the collection, correlation, and presentation of factual data, 
the maintenance of records having a bearing upon the administration 
of this compact, and recommendations to such states upon matters con- 
nected with the administration of this compact, and the commission may 
employ such services and make such expenditures as reasonable and neces- 
sary within the limit of funds provided for that purpose by the respective 
states, and shall compile a report for each year ending September 30 and 
transmit it to the governors of the signatory states on or before December 31 
of each year. 

D. The secretary of the army; the secretary of the interior; the secre- 
tary of agriculture; the chairman, federal power commission; the secretary 
of commerce, or comparable officers of whatever federal agencies may suc- 
ceed to the functions and duties of these agencies, and such other federal 
officers and officers of appropriate agencies of the signatory states having 
services or data useful or necessary to the compact commission, shall cooper- 
ate, ex-officio, with the commission in the execution of its duty in the collec- 
tion, correlation, and publication of records and data necessary for the 
proper administration of the compact; and these officers may perform such 
other services related to the compact as may be mutually agreed upon with 
the commission. 

EK. The commission shall have power to formulate rules and regula- 
tions and to perform any act which they may find necessary to carry out 
the provisions of this compact, and to amend such rules and regulations. 
All such rules and regulations shall be filed in the office of the state engineer 
of each of the signatory states for public inspection. 

F. In ease of the failure of the representatives of Wyoming and Mon- 
tana to unanimously agree on any matter necessary to the proper admin- 
istration of this compact, then the member selected by the director of the 
United States geological survey shall have the right to vote upon the 
matters in disagreement and such points of disagreement shall then be 
decided by a majority vote of the representatives of the states of Wyoming 
and Montana and said member selected by the director of the United States 
geological survey, each being entitled to one vote. 

G. The commission herein authorized shall have power to sue and be 
sued in its official capacity in any federal court of the signatory states, 
and may adopt and use an official seal which shall be judicially noticed. 
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ARTICLE IV 


The commission shall itself, or in conjunction with other responsible 
"agencies, cause to be established, maintained, and operated such suitable 
water gaging and evaporation stations as it finds necessary in connection 
with its duties. 


ARTICLE V 


A. Appropriative rights to the beneficial uses of the water of the 
Yellowstone river system existing in each signatory state as of January 1, 
1950, shall continue to be enjoyed in accordance with the laws governing 
the acquisition and use of water under the doctrine of appropriation. 


B. Of the unused and unappropriated waters of the interstate tribu- | 
taries of the Yellowstone river as of January 1, 1950, there is allocated 
to each signatory state such quantity of that water as shall be necessary 
to provide supplemental water supplies for the rights described in para- 
graph A of this Article V, such supplemental rights to be acquired and 
enjoyed in accordance with the laws governing the acquisition and use 
of water under the doctrine of appropriation, and the remainder of the 
unused and unappropriated water is allocated to each state for storage 
or direct diversions for beneficial use on new lands or for other purposes 
as follows: 


1. Clarks Fork, Yellowstone River 
a. To Wyoming 60% 
To Montana 40% 


b. The point of measurement shall be below the last diversion from 
Clarks Fork above Rock Creek. 


2. Big Horn River (Exclusive of Little Big Horn River) 
a. To Wyoming 80% 
To Montana 20% 

b. The point of measurement shall be below the last diversion from 
the Big Horn river above its junction with the Yellowstone river, and the 
inflow of the Little Big Horn river shall be excluded from the quantity of 
water subject to allocation. 

3. Tongue River 

a. To Wyoming 40% 

To Montana 60% 

b. The point of measurement shall be below the last diversion from the 
Tongue river above its junction with the Yellowstone river. 

4. Powder River (Including the Little Powder River) 

a. To Wyoming 42% 

To Montana 58% 

b. The point of measurement shall be below the last diversion from the 

Powder river above its junction with the Yellowstone river. 


C. The quantity of water subject to the percentage allocations, in 
paragraph B 1, 2, 3 and 4 of this Article V, shall be determined on an 
annual water year basis measured from October Ist of any year through 
September 30th of the succeeding year. The quantity to which the per- 
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centage factors shall be applied through a given date in any water year 
shall be, in acre-feet, equal to the algebraic sum of: 

1. The total diversions, in acre-feet, above the point of measurement, 
for irrigation, municipal, and industrial uses in Wyoming and Montana 
developed after January 1, 1950, during the period from October Ist to 
that given date; 

2. The net change in storage, in acre-feet, in all reservoirs in Wyoming 
and Montana above the point of measurement completed subsequent to 
January 1, 1950, during the period from October Ist to that given date; 

3. The net change in storage, in acre-feet, in existing reservoirs in 
Wyoming and Montana above the point of measurement, which is used for 
irrigation, municipal, and industrial purposes developed after January 1, 
1950, during the perind October lst to that given date; 

4. The quantity of water, in acre-feet, that passed the point of measure- 
ment in the stream during the period from October Ist to that given date. 

_D. All existing rights to the beneficial use of waters of the Yellowstone 
river in the states of Montana and North Dakota, below Intake, Montana, 
valid under the laws of these states as of January 1, 1950, are hereby 
recognized and shall be and remain unimpaired by this compact. During 
the period May 1 to September 30, inclusive, of each year, lands within 
Montana and North Dakota shall be entitled to the beneficial use of the 
flow of waters of the Yellowstone river below Intake, Montana, on a pro- 
portionate basis of acreage irrigated. Waters of tributary streams, having 
their origin in either Montana or North Dakota, situated entirely in said 
respective states and flowing into the Yellowstone river below Intake, 
Montana, are allotted to the respective states in which situated. 

EK. There are hereby excluded from the provisions of this compact: 

1. Existing and future domestic and stock water uses of water: Pro- 
vided, that the capacity of any reservoir for stock water so excluded shall 
not exceed 20 acre-feet; 

2. Devices and facilities for the control and regulation of surface 
waters. 

F. From time to time the commission shall re-examine the allocations 
herein made and upon unanimous agreement may recommend modifications 
therein as are fair, just, and equitable, giving consideration. among other 
factors to: 

Priorities of water rights; 

Acreage irrigated; 

Acreage irrigable under existing works; and 

Potentially irrigable lands. 


ARTICLE VI 


Nothing contained in this compact shall be so construed or interpreted 
as to affect adversely any rights to the use of the waters of Yellowstone 
river and its tributaries owned by or for Indians, Indian tribes, and their 
reservations. 
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ARTICLE VII 


A. A lower signatory state shall have the right, by compliance with the 
‘laws of an upper signatory state, except as to legislative consent, to file 
application for and receive permits to appropriate and use any waters in 
the Yellowstone river system not specifically apportioned to or appro- 
priated by such upper state as provided in Article V; and to construct. or 
participate in the construction and use of any dam, storage reservoir, or 
diversion works in such upper state for the purpose of conserving and 
regulating water that may be apportioned to or appropriated by the lower 
state: Provided, that such right is subject to the rights of the upper 
state to control, regulate, and use the water apportioned to and appropriated 
by it: And provided further, that should an upper state elect, it may 
share in the use of any such facilities constructed by a lower state to 
the extent of its reasonable needs upon assuming or guaranteeing payment 
of its proportionate share of the cost of the construction, operation, and 
maintenance. This provision shall apply with equal force and effect to 
an upper state in the circumstance of the necessity of the acquisition of 
rights by an upper state in a lower state. 

B. Each claim hereafter initiated for an appropriation of water in 
one signatory state for use in another signatory state shall be filed in the 
office of the state engineer of the signatory state in which the water is to 
be diverted, and a duplicate copy of the application or notice shall be filed 
in the office of the state engineer of the signatory state in which the water 
is to be used. 


C. Appropriations may hereafter be adjudicated in the state in which 
the water is diverted, and where a portion or all of the lands irrigated are 
in another signatory state, such adjudications shall be confirmed in that 
state by the proper authority. Hach adjudication is to conform with the 
laws of the state where the water is diverted and shall be recorded in the 
county and state where the water is used. 


D. The use of water allocated under Article V of this compact for 
projects constructed after the date of this compact by the United States 
of America or any of its agencies or instrumentalities, shall be charged as 
a use by the state in which the use is made: Provided, that such use 
incident to the diversion, impounding, or conveyance of water in one 
state for use in another shall be charged to such latter state. 


ARTICLE VIII 


A lower signatory state shall have the right to acquire in an upper 
state by purchase, or through exercise of the power of eminent domain, 
such lands, easements, and rights-of-way for the construction, operation, 
and maintenance of pumping plants, storage reservoirs, canals, conduits, 
and appurtenant works as may be required for the enjoyment of the 
privileges granted herein to such lower state. This provision shall apply 
with equal force and effect to an upper state in the circumstance of the 
necessity of the acquisition of rights by an upper state in a lower state. 
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ARTICLE IX 


Should any facilities be constructed by a lower signatory state in an 
upper signatory state under the provisions of Article VII, the construction, 
operation, repairs, and replacements of such facilities shall be subject to the 
laws of the upper state. This provision shall apply with equal force and 
effect to an upper state in the circumstance of the necessity of the acquisi- 
tion of rights by an upper state in a lower state. 


ARTICLE X 


No water shall be diverted from the Yellowstone river basin without 
the unanimous consent of all the signatory states. In the event water 
from another river basin shall be imported into the Yellowstone river 
basin or transferred from one tributary basin to another by the United 
States of America, Montana, North Dakota, or Wyoming, or any of them 
jointly, the state having the right to the use of such water shall be given 
proper credit therefor in determining its share of the water apportioned 
in accordance with Article V herein. 


ARTICLE XI 


The provisions of this compact shall remain in full force and effect until 
amended in the same manner as it is required to be ratified to becoige 
operative as provided in Article XV. 


ARTICLE XII 


This compact may be terminated at any time by unanimous consent of 
the signatory states, and upon such termination all rights then established 
hereunder shall continue unimpaired. 


ARTICLE XIII 


Nothing in this compact shall be construed to limit or prevent any 
state from instituting or maintaining any action or proceeding, legal or 
equitable, in any federal court or the United States Supreme Court, for the 
protection of any right under this compact or the enforcement of any of 
its provisions. 


ARTICLE XIV 


The physical and other conditions characteristic of the Yellowstone 
river and peculiar to the territory drained and served thereby and to the 
development thereof, have actuated the signatory states in the consum- 
mation of this compact, and none of them, nor the United States of America 
by its consent and approval, concedes thereby the establishment of any 
general principle or precedent with respect to other interstate streams. 


ARTICLE XV 


This compact shall beome operative when approved by the legislature 
of each of the signatory states and consented to and approved by the con- 
gress of the United States. 
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ARTICLE XVI 


Nothing in this compact shall be deemed: 

(a) To impair or affect the sovereignty or jurisdiction of the 
United States of America in or over the area of waters affected by such 
compact, any rights or powers of the United States of America, its agencies, 
or instrumentalities, in and to the use of the waters of the Yellowstone 
river basin nor its capacity to acquire rights in and to the use of said 
waters ; 

(b) To subject any property of the United States of America, its 
agencies, or instrumentalities to taxation by any state or subdivision 
thereof, nor to create an obligation on the part of the United States of 
America, its agencies, or instrumentalities, by reason of the acquisition, 
construction, or operation of any property or works of whatsoever kind, to 
make any payments to any state or political subdivision thereof, state 
agency, municipality, or entity whatsoever in reimbursement for the loss 
of taxes; 

(c) To subject any property of the United States of America, its 
agencies, or instrumentalities, to the laws of any state to an extent other 
than the extent to which these laws would apply without regard to the 
compact. 


ARTICLE XVII 


Should a court of competent jurisdiction hold any part of this compact 
to be contrary to the constitution of any signatory state or of the United 
States of America, all other severable provisions of this compact shall 
continue in full force and effect. 


ARTICLE XVIII 


No sentence, phrase, or clause in this compact or in any provision thereof, 
shall be construed or interpreted to divest any signatory state or any of 
the agencies of [or] officers of such states of the jurisdiction of the water of 
each state as apportioned in this compact. 


IN WITNESS WHEREOF the commissioners have signed this compact 
m quadruplicate original, one of which shall be filed in the archives of the 
department of state of the United States of America and shall be deemed 
the authoritative original, and of which a duly certified copy shall be for- 
warded to the governor of each signatory state. 

Done at the city of Billings in the state of Montana, this 8th day of 
December, in the year of Our Lord, one thousand nine hundred and fifty. 


Commissioners for the state of Montana: 


Fred EH. Buck /S/ Fred HE. Buck 

A. W. Bradshaw /S/ A. W. Bradshaw 

H. W. Bunston /S/ H. W. Bunston 

John Herzog /S/ John Herzog 

John M. Jarussi /S/ John M. Jarussi 
Ashton Jones /S/ Ashton Jones 

Chris Josephson /S/ Chris Josephson 

A. Wallace Kingsbury /S/ A. Wallace Kingsbury 


OR 
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P. F. Leonard /S/ P. F. Leonard 

Walter M. McLaughlin /S/ Walter M. McLaughlin 

Dave M. Manning /S/ Dave M. Manning 

Joseph Muggli /S/ Joseph Muggli 

Chester BE. Onstad /S/ Chester H. Onstad 

Ed F. Parriott /S/ Hd F. Parriott 

R. R. Renne /S/ BR. R. Renne 

Keith W. Trout /S/ Keith W. Trout 
Commissioners for the state of North Dakota: 

J. A. Acker /S/ I. A. Acker 

Einar H. Dahl /S/ Hinar H. Dahl 

J. J. Walsh /S/ J. J. Walsh 
Commissioners for the state of Wyoming: 

L. C. Bishop /S/ lL. C. Bishop 

Earl T. Bower /S/ Earl T. Bower 

J. Harold Cash : /S/ J. Harold Cash 

Ben F. Cochrane : /S/ Ben F. Cochrane 

Ernest J. Goppert | /S/ Ernest J. Goppert 

Richard L. Greene 1} /S/ Richard L. Greene 

K. C. Gwillim /S/ H. C. Gwillim 

E. J. Johnson | /S/ K. J. Johnson 

Lee K. Keith | /S/ Lee K. Keith 

N. V. Kurtz /S/ N. V. Kurtz 

Harry L. Littlefield /S/ Harry L. Littlefield 

R. E. MeNally /S/ R. BE. McNally 

Will G. Metz /S/ Will G. Metz 

Mark N. Partridge /S/ Mark N. Partridge 

Alonzo R. Shreve /S/ Alonzo R. Shreve 

Charles M. Smith /S/ Charles M. Smith 

Leonard F. Thornton» /S/ Leonard F. Thornton 

M. B. Walker /S/ M. B. Walker 


I have participated in the negotiation of this compact and intend to 
report favorably thereon to the congress of the United States. 


/S/ R. J. Newell 
R. J. Newell, 


Representative of the 
United States of America. 
History: En. Sec. 1, Ch. 39, L. 1951. Title of Act 
Compiler's Note ievellowstone River, Goupacl?il bet seme 
The bracketed word “or” was inserted by states of Montana, North Dakota and 
the compiler. Wyoming. 

89-904. Legislative and congressional approval necessary. Said com- 
pact shall not be binding or obligatory upon any of the high contracting 
parties thereto unless and until the same shall have been approved by the 
legislature of each of the said states and by the congress of the United 
States. The governor of Montana shall give notice of the ratification and 
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approval of said compact by the thirty-second legislative assembly of the 
state of Montana to the governors of each of the remaining signatory 
- states and to the president of the United States. 

History: En. Sec. 2, Ch. 39, L. 1951. 


89-905. Purpose of the act. Under the provisions of the Yellowstone 
river compact (chapter 39, Laws of Montana, 1951 [89-903, 89-904]), all 
appropriative rights to the beneficial uses of the waters of the interstate 
tributaries of the Yellowstone river, existing in each signatory state as 
of January 1, 1950, have been recognized and shall continue to be enjoyed 
in accordance with the laws governing the acquisition and use of water 
under the doctrine of appropriation. All appropriative rights to the bene- 
ficial uses of the waters of the interstate tributaries of the Yellowstone 
river acquired after January 1, 1950, are subject to distribution in the 
states of Montana and Wyoming in accordance to the percentages in the 
different basins as provided in subdivisions B and C of Article V of said 
compact. The purpose of this act is to provide the means to determine 
the various appropriative rights to the beneficial uses of water of the 
interstate tributaries of the Yellowstone river, acquired after January 
1, 1950, and the quantity of water diverted and used by each such ap- 
propriator during each year, to enable the state of Montana and the 
Yellowstone river compact commission to comply with and to administer 
the percentage allocations as provided in subdivisions B and C of Article 
V of said compact. 


History: En. Sec. 1, Ch. 92, L. 1953. 


Title of Act 


An act relating to the administration 
of the Yellowstone river compact; defin- 
ing the purpose of the act; providing for 
the filing of statement with state engineer 
of all appropriative claims to the use of 
water of interstate tributaries of the 
Yellowstone river acquired after January 
1, 1950; defining interstate tributaries; 


89-906. Definitions. As used in 


providing for the installation of measure- 
ment devices; providing for the measure- 
ment of water; authorizing state engineer 
to make reasonable rules and regulations; 
authorizing state engineer to make records 
available to the Yellowstone river com- 
pact commission; providing that county 
attorneys shall perform certain services; 
providing for penalties for violations; 
and repealing of all acts or parts of acts 
in conflict with the provisions of this act. 


this act, the following terms shall 


have the following meaning: 


(a) The term ‘‘person” shall mean any person, corporation, partner- 
ship, association, municipal corporation, agency and all others authorized 
by the laws of the state of Montana to appropriate water for beneficial 
uses. Where the singular is used it shall be construed to include the plural. 

(b) The term “interstate tributaries” or “interstate tributary” shall 
mean the following described rivers which contribute to the flow of the 
Yellowstone river in the state of Montana, including all tributaries there- 
of: the Clark Fork of the Yellowstone river; the Big Horn river (except 
the Little Big Horn river) ; the Tongue river; and the Powder river, whose 
econfluences with the Yellowstone river are respectively at or near the 
city (or town) of Laurel, Big Horn, Miles City, and Terry, all in the 
state of Montana. 

(c) The term “domestic use” shall mean the use of water by an in- 
dividual, or by a family unit or household for drinking, cooking, launder- 
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ing, sanitation and other personal comforts and necessities; and for the 
irrigation of a family garden or orchard not exceeding one-half acre in 
area. 

(d) The term “stock water use” shall mean the use of water for live- 
stock and poultry. 

(e) The term “divert” and “diversion” shall mean the taking or remov- 
ing of water from any interstate tributary or any tributary thereof, when 
the water so taken or removed is not returned directly into the channel 
of the interstate tributary or of the tributary thereof from which it is 
taken. 

History: En. Sec. 2, Ch. 92, L. 1953. 


89-907. Filing written statement with the state engineer. Any person 
claiming an appropriative right to the use of any water of any interstate 
tributary which right was acquired after January 1, 1950, shall within 
sixty days after the approval of this act, or before he diverts any water, 
file with the state engineer at his office in Helena, Montana, a written 
statement containing the following information: 

(a) The name of the claimant and his address. ) 

(b) Date of appropriation or the date when the water was first applied 
to a beneficial use. 

(c) The quantity of water claimed. 

(d) The name of the stream, river or other source of water from which 
the diversion is made, if it has a name, and if it does not, such a descrip- 
tion as will identify the same. 

(e) The purpose for which the water is claimed and the place of in- 
tended use. 

(f) The means of diversion. 

(g) Whether or not a weir or other device for measuring the water 
intended to be diverted has been installed in his ditch or other means of 
diversion. 

(h) If a notice of appropriation was filed with the county clerk and 
recorder, as provided by section 89-810, Revised Codes of Montana, 1947, 
the name of the county where it was filed. 

(1) Whether the appropriation was made from an adjudicated or non- 
adjudicated stream, river or other source of water. 

The written statement shall be verified by the affidavit of the claimant 
or someone in his behalf, which affidavit must state that the matters and 
facets contained in the written statements are true. 

History: En. Sec. 3, Ch. 92, L. 1953. 


89-908. Duty to install weir or other measuring device. Any person 
claiming an appropriative right to use any waters of any interstate tribu- 
tary of the Yellowstone river which right was acquired subsequently to 
January 1, 1950, shall, after the approval of this act and before he 
diverts any such water, install in his ditch, or other means of diversion, 
a weir or other measuring device so that all of the water to be diverted 
by him can be accurately measured. The installation of a weir or other 
measuring device is subject to the approval of the state engineer, and if in 
his Judgment such weir or other measuring device, or the installation of 
the same, is defective so that the water cannot be accurately measured, 


56 


YELLOWSTONE RIVER COMPACT 89-916 


he may order the installation of an accurate measuring device and the 
elaimant shall not divert any water until he complies with such order. 
History: En. Sec. 4, Ch. 92, L. 1953. 


89-909. Duty to measure water. It shall be the duty of every said 
claimant to measure all the water being diverted by him and to keep 
accurate records thereof on forms prescribed and furnished by the state 
engineer, and within fifteen days after the first day of November of each 
year to file such written records with the state engineer at his office in 
Helena, Montana. 

History: En. Sec. 5, Ch. 92, L. 1953. 


89-910. Rights acquired prior to January 1, 1950 not to be impaired 
by nor subject to the act. The rights to the beneficial use of any water 
of any interstate tributary of the Yellowstone river, acquired prior to 
and including January 1, 1950, shall not be impaired by nor subject to 
this act. 

History: En. Sec. 6, Ch. 92, L. 1953. 


89-911. Domestic and stock uses not within the act. Any appropria- 
tion of water from any interstate tributary of the Yellowstone river made 
for domestic or stock water uses shall not come within the provisions of 
this act, provided, that the capacity of any reservoir for stock water shall 
not exceed twenty acre feet. 

History: En. Sec. 7, Ch. 92, L. 1953. 


89-912. State engineer to make rules and regulations. The state en- 
gineer shall prescribe and enforce reasonable rules and regulations con- 
sistent with this act and the Yellowstone river compact. 

History: En. Sec. 8, Ch. 92, L. 1953. 


89-913. Act applies to adjudicated and non-adjudicated waters. The 
provisions of this act shall apply to both adjudicated and non-adjudicated 
waters of the interstate tributaries of the Yellowstone river. 

History: En. Sec. 9, Ch. 92, L. 1953. 


89-914. State engineer to make record available. The state engineer 
shall furnish and make available to the Yellowstone river compact com- 
mission, from the records filed in his office, all appropriative rights to 
the use of the waters of the interstate tributaries of the Yellowstone 
river in the state of Montana, acquired after January 1, 1950, the amount 
of the annual diversions from said interstate tributaries and any other 
information that his records may disclose as may be required by the 
Yellowstone river compact commission. 

History: En. Sec. 10, Ch. 92, L. 1953. 


89-915. County attorneys to perform certain services. The county 
attorneys of the state shall perform such legal services and bring such 
proceedings in carrying out the purposes of this act within their respective 
counties as the state engineer shall require. 

History: En. Sec. 11, Ch. 92, L. 1953. 


89-916. Penalty. Any person who violates or refuses or neglects to 
comply with any provision of this act, or any order, rule or regulation 
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promulgated by the state engineer pursuant thereto or the Yellowstone 
river compact, shall be guilty of a misdemeanor, and upon conviction shall 
be fined not less than twenty-five dollars ($25.00) nor more than two 
hundred dollars ($200.00) for each offense. 

History: En. Sec. 12, Ch. 92, L. 1953. Repealing Clause 


Section 14 of Ch. 92, Laws 1953 re- 
pealed all acts and parts of acts in con- 
flict with the provisions of this act. 


Effective Date 

Section 15 of Ch. 92, Laws 1953 pro- 
vided the act should be in effect upon 
its passage and approval. Approved Feb- 
ruary 25, 1953. 


Separability Clause 

Section 13 of Ch. 92, Laws 1953 read: 
“If any provision of this act, or the ap- 
plication thereof to any person or cir- 
cumstance, is held unconstitutional, the 
remainder of the act, or the application 
of such provisions to other persons or cir- 
cumstances, shall not be affected thereby.” 


CHAPTER 10—WATER COMMISSIONERS—DETERMINATION OF JOINT RIGHTS 
Section 89-1004. Term of office of water commissioner. 


89-1001. (7136) Appointment of water commissioners—authority, ete. 


Operation and Effect erees the waters to which they are en- 


Any act of the judge or of any water 
commissioner appointed by him done in 
violation of the plain mandate of the 
statute, which gives to commissioner au- 
thority to admeasure and distribute to 


titled under the decrees, cannot be relied 
upon by a person to establish his claimed 
right to the prior use of waters by ad- 
verse possession. Lamping v. Diehl, 126 


M 193, 246 P 2d 230, 233, 235. 
the parties bound by the decree or de- 


89-1004. (7139) Term of office of water commissioner. Every water 
commissioner so appointed shall hold his office for such time during the 
irrigation season of each year as may be designated by the judge in the 
order making such appointment; the judge, in his discretion, shall fix the 
date of the commencement of such term, and may, in his discretion, or when 
requested in writing by at least three (8) of such persons entitled to the 
use of such waters, change the term for closing of the commissioner’s 


service. 

History: En. Sec. 4, Ch. 43, L. 1911; 
amd. Sec. 1, Ch. 116, L. 1921; re-en. Sec. 
7139, R. C. M. 1921; amd. Sec. 1, Ch. 68, L. 
1955. 


Amendment 


The 1955 amendment substituted the 
words “the judge, in his discretion, shall 


fix the date of the commencement of such 
term” for the words “provided, that the 
judge shall not fix the date of commenc- 
ing such term until requested in writing, 
by at least three persons entitled to the 
use of such waters” which appeared after 
the word “appointment.” 


CHAPTER 12—IRRIGATION DISTRICTS—ORGANIZATION 


Section 89-1209. 


Joint operation of districts—authority. 
Board of control for joint operation—member at large—bond— 


89-1210. 

vacancies. 
89-1211. Powers and duties of board of control. 
89-1212. Per diem and expenses of members of board of control. 
89-1218. Office and records. 
89-1214. Manager—employment. 
89-1215. Records required to be kept—examination by state examiner. 
89-1216. Costs and expenses of joint operation—apportionment. 
89-1217. Custodian of funds—payments. 
89-1218. Election on question of joint operation—contract. 
89-1219. Withdrawal from contract—notice. 
89-1220. Purpose. 
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89-1204. (7169) Hearing on petition and appointment of commissioners. 


References Florence Irr. Dist., 121 M 346, 194 P 2d 
Cited or applied in In re Woodside- 241. 


89-1209. Joint operation of districts—authority. Whenever the board of 
commissioners of one or more irrigation districts, established and organized 
by virtue of the provisions of section 89-1201, Revised Codes of Montana, 
1947, shall, in their discretion, deem it advisable for the best interests of 
their district to operate, manage, supervise and maintain the operation 
of their district jointly with another irrigation district, the said commis- 
sioners are hereby authorized and empowered to enter into written con- 
tracts for the creation of a joint board of control; provided further, that 
where irrigation works lie partly in the state of Montana and partly in an 
adjacent state, the board of commissioners may contract with the district 
or districts in the adjacent state for the creation of a joint board of control. 


History: En. Sec. 1, Ch. 179, L. 1959. 


Title of Act 


An act relating to the creation of a 
board of control to operate, manage, su- 
pervise and maintain the operations of one 
or more irrigation districts; providing for 


membership, terms of office, bond, and 
compensation; providing for, and deposit 
of funds, records and inspection; provid- 
ing for withdrawal of districts, allowing 
for the hiring of a manager or managers; 
purpose of this act; and providing for an 
effective date. 


89-1210. Board of control for joint operation—member at large—bond 
—vacancies. The board of control shall be composed of one or more ir- 
rigation commissioners from each district involved who shall be appointed 
by the board of commissioners of the district which he or they represent, 
for a term of one year, and one member at large. The member at large 
shall be a land owner from one of the districts involved and shall be 
appointed by the said commissioner members to serve for a period of 
one (1) year and shall be required to give bond, the same as an irrigation 
district commissioner; provided further that the member at large shall 
not be an employee, agent, water commissioner, or servant of any of the 
districts involved; provided further that at no time shall the board mem- 
bership be less than three (8) members. Each member of the board of 
control and the manager, if hired, before entering upon his duties shall 
give a bond to the board of control in the amount of five thousand dollars 
($5,000.00) conditioned upon the faithful performance of his duties. 

Vacancies occurring during the term in the position of commissioner 
member shall be filled for the remainder of the unexpired term by appoint- 
ment of the board of commissioners of the district involved; vacancies 
occurring in the position of member at large shall be filled for the re- 
mainder of the unexpired term in the same manner as the original 
appointment. 

History: En. Sec. 2, Ch. 179, L. 1959. 


89-1211. Powers and duties of board of control. The board of control 
established under and by virtue of this act shall be the operating agent 
of the contracting districts for the operation and maintenance of irriga- 
tion and/or drainage works and the delivery of water therefrom. 
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The board shall make and execute all necessary contracts, employ 
and appoint such agents, officers and employees as may be reqeee ae 
prescribe their duties. 

The board shall have the authority and power to institute and main- 
tain any and all actions and proceedings, suits at law or in equity, neces- 
sary or proper in order to fully carry out the provisions of this chapter, 
or to enforce, maintain, protect or preserve any and all rights, privileges, 
and immunities created by this act, or acquired in pursuance thereof, and 
in all courts, suits or proceedings, the said board may sue, appear and 
defend in person or by its attorneys, and in the name of such board of 
control. 

The board may adopt rules and by-laws governing the calling and 
holding of meetings of the board, the manner of transacting business 
thereat, and the publishing or posting of the orders, resolutions and pro- 
ceedings of the board. It shall be the duty of said board to pass or adopt 
by-laws, rules and regulations for the apportionment and distribution 
of water to the lands of the contracting districts, and for the protection 
and preservation of the works and other property of the said districts. 
All orders and resolutions shall be passed or adopted by a majority of 
the members of the board of control by a “yea” and “nay” vote, to be 
entered upon the records of the board. 

Said board shall have power generally to do and perform all such 
other acts as shall be necessary or appropriate to fully carry out the 
purposes of this act. 

History: En. Sec. 3, Ch. 179, L. 1959. 


89-1212. Per diem and expenses of members of board of control. The 
members of the board of control, when sitting as a board, shall receive 
not to exceed fifteen ($15.00) dollars, per day, for services, and in addi- 
tion thereto, their necessary expenses in attending meetings or when 
otherwise engaged in board of control business. 

History: En. Sec. 4, Ch. 179, L. 1959. 


89-1213. Office and records. The board of control is hereby authorized 
and empowered to establish an office in one of the contracting districts, 
to hold its proceedings therein and to keep on file all necessary petitions, 
papers, minutes, documents or other instruments belonging to the board 
of control and the contracting districts. 

History: En. Sec. 5, Ch. 179, L. 1959. 


89-1214. Manager—employment. The board of control shall have the 
power to hire a manager to supervise and conduct the operations of the 
district or districts over which it presides, or to hire a manager for each 
district under its supervision, whichever it deems advisable in the premises. 
The said manager or managers shall perform all duties as set out for him 
or them by the board of control. 

History: En. Sec. 6, Ch. 179, L. 1959. 


89-1215. Records required to be kept—examination by state examiner. 
It shall be the duty of the board of control to keep, or cause to be kept, 
a full and complete book and record of the accounts, records, contracts, 
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securities, minutes of meetings and other matters of every kind pertain- 
ing to or belonging to the joint operation of the irrigation districts, in 
- the form prescribed by the state examiner. 

It is hereby made the duty of the state examiner to prescribe such 
forms for the use of the board of control, and to examine the same as 
provided by law for the examination of the affairs of county offices. 

History: En. Sec. 7, Ch. 179, L. 1959. 


89-1216. Costs and expenses of joint operation—apportionment. The 
districts entering into a contract for their joint control shall pay propor- 
tionately, to the board of control the necessary costs, expenses and charges 
for the general administration, maintenance and repairs on an acreage 
basis. 

History: En. Sec. 8, Ch. 179, L. 1959. 


89-1217. Custodian of funds—payments. The county treasurer of the 
county wherein the office of the board is established shall be the custodian 
of all funds made available for the use of the board and he shall pay out 
such funds upon the order of the board. Such orders shall be signed by 
the secretary or treasurer of the board of control and countersigned by 
the president, or in his absence, by the vice-president of the board of 
control. The board funds shall be kept separate and distinct from all 
other county funds. 

The county treasurer to whom board funds are entrusted shall be 
lable on his bond for the safe keeping of said funds. 

History: En. Sec. 9, Ch. 179, L. 1959. 


89-1218. Election on question of joint operation — contract. At any 
time after the effective date of this act, in the event that it is deemed 
advisable or desirable for any irrigation districts to operate under the 
direction of a board of control as herein provided, the boards of commis- 
sioners of the districts, after petition requesting the same be received 
and filed with them, must call an election to put the question before the 
landowners of the districts which are petitioned to be joined. In the 
event a majority of the landowners of each district, as provided by section 
89-1311 of this code, vote for organizing such board of control, then the 
commissioners of each district will be authorized and directed to enter 
into such contract to operate the districts in accordance with the terms 
of this act as provided by section 1 [89-1209] of this act. The election 
herein provided shall be conducted in the same manner and the same per- 
sons shall be entitled to vote thereat as provided for elections of com- 
missioners of irrigation districts, in accordance with sections 89-1302, 
89-1303, 89-1305, 89-1306, 89-1307, 89-1808, 89-1309, 89-1310, 89-1311 and 
89-1313 of these codes. 

Any contract previously entered into between any two or more irriga- 
tion districts, or between any such irrigation districts and the United 
States Bureau of Reclamation, which meets the requirements of this act, 
and which creates a board of control meeting all the requirements of this 
act is hereby declared to be a valid contract, and to create a valid board 
of control under this act. 

History: En. Sec. 10, Ch. 179, L. 1959. 
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89-1219. Withdrawal from contract—notice. Any district having en- 
tered into a written contract as provided by this act, may withdraw from 
such contract upon submitting to the board of control, in writing, a 
ninety-day (90) notice of withdrawal. 

History: En. Sec. 11, Ch. 179, L. 1959. 


89-1220. Purpose. This act is not intended to conflict in any way with 
present statutes governing irrigation districts, but is for the sole purpose 
of making it possible for one or more irrigation districts to function 
jointly through a central control agency for the purpose of efficiency, 
simplicity and economy. 


History: En. Sec. 12, Ch. 179, L. 1959. vided the act should be in effect from and 


after its passage and approval. Approved 
Effective Date March 7 1959. es sti 


Section 13 of Ch. 179, Laws 1959 pro- 


CHAPTER 13—IRRIGATION DISTRICTS—BOARD OF COMMISSIONERS, POWERS, 
DUTIES AND ELECTIONS 


Section 89-1311. Qualification of electors—voting rights, how determined. 


89-1311. (7184) Qualification of electors—voting rights, how deter- 
mined. At all elections held under the provisions of this act, except as 
herein otherwise expressly provided, the following holders of title, or 
evidence of title, to lands within the district, herein designated electors, 
shall be entitled to vote: 


1. All persons having the qualifications of electors under the constitu- 
tion and general and school laws of the state; 


2. Guardians, executors, administrators, and trustees residing in the 
state; . 

3. Domestic corporations, by their duly organized agents. 

In all elections held under this act, each elector shall be permitted 
to cast one vote for each forty acres of irrigable land, or major fraction 
thereof, owned by such elector within the district, irrespective of the 
location of such irrigable lands within the tracts designated by the com- 
missioners for assessment and taxation purposes, or within congressional 
subdivisions, platted lots or blocks, except as hereinafter provided for, 
election precincts or district divisions, but any elector owning any less 
than forty acres of irrigable land shall be entitled to one vote. Until 
actual determination of the irrigable area under the plan of reclamation 
proposed is had, all land included within the boundaries of the district 
shall be deemed to be irrigable land for election purposes. 

Where land is owned by co-owners, said owners may designate one 
of their number, or an agent, to cast the vote for said owners, and one 
vote only for each forty acres of irrigable land, or major fraction thereof, 
shall be cast by said co-owner or agent. Where land is under contract 
of sale to a purchaser residing within the state, such purchaser may vote 
on behalf of the owner of said land. When voting, the agent of a corpora- 
tion, or of co-owners, or the co-owner designated for purpose of voting, 
or the purchaser of land under contract of sale, as the case may be, shall 
file with the secretary of the district, or with the election officials, a 
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written instrument of his authority, executed and acknowledged by the 
proper officers of said corporation, or by said co-owners, or by the owner 
of such land under contract of sale, as the case may be, and thereupon 
such agent or co-owner, or purchaser, as the case may be, shall be deemed 
an elector within the meaning of this act. Where the total irrigable acre- 
age within any one district has been platted or subdivided into lots or 
blocks to the extent of five per cent (5%) or more of the total acreage 
of the district, each elector shall be permitted to cast one vote for each 
one acre of irrigable land or major fraction thereof owned by such elector 
within the district, irrespective of the location of such irrigable lands 
within the tracts designated by the commissioners for the assessment 
and taxation purposes or within the congressional subdivisions, but any 
elector owning any less than one acre of irrigable land within said district 
shall be entitled to one vote. The balloting shall take place in the fol- 
lowing manner: Ten (10) votes or less, separate ballots will be used; 
more than ten (10) votes, the elector shall vote in blocks of ten using 
one ballot for each ten votes and separate ballots-for odd votes over 
multiples of ten. The election shall otherwise conform with the provisions 
set out in section 89-1308 of this chapter. It shall be the duty of the 
chairman of the commissioners, or such commissioner as he may delegate, 
to determine before each election whether the provisions of this paragraph 
are in force or whether the provisions heretofore set out shall apply. 


History: En. Sec. 19, Ch. 146, L. 1909; 
re-en. Sec. 7184, R.C.M. 1921; amd. Sec. 
6, Ch. 157, L. 1923; amd. Sec. 1, Ch. 164, 
L. 1953. 


Amendment 


The 1953 amendment inserted the words 
“except as hereinafter provided for” in 


Repealing Clause 


Section 2 of Ch. 164, Laws 1953 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Date 


Section 3 of Ch. 164, Laws 1953 pro- 
vided the aet should be in effect from and 


the second paragraph and added the last 


after its passage and approval. Approved 
four sentences of the last paragraph. 3 BE e 


March 38, 1953. 


CHAPTER 17—IRRIGATION DISTRICTS—BONDS 


Section 89-1705. Details relating to bonds. 


89-1705. (7212) Details relating to bonds. 
(1). * * * [Same as parent volume. | 
(2). * * * [Same as parent volume. | 


(3) All bonds issued hereunder shall be signed by the president and 
attested by the secretary of the board under the corporate seal of the 
district, and each of the interest coupons to be attached to said bonds 
shall be executed by the signatures of said president and secretary. Each 
bond shall be signed, and each interest coupon shall be executed, by the 
president and secretary of the board of commissioners who may be in 
office at the date of said bond and coupons, or at any time thereafter 
prior to the delivery of said bond to the purchaser thereof from the 
district. 

(4). * * * [Same as parent volume. | 

History: En. Sec. 42, Ch. 146, L. 1909; Sec. 7212, R. C. M. 1921; amd. Sec. 8, Ch. 
amd. Sec. 1, Ch. 17, Ex. L. 1919; re-en. 157, L. 1923; amd. Sec. 12, Ch. 260, L. 1959. 
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Amendment 


The 1959 amendment in subd. (8) de- 
leted the words “original or engraved or 


89-1707. 


History Correction 


History: En. Sec. 44, Ch. 146, L. 1909; 
amd. Sec. 13, Ch. 145, L. 1915; re-en. Sec. 


WATERS AND IRRIGATION 


lithographed facsimile” which appeared 
after the words “bonds shall be executed 
by the.” 


(7214) Sale of bonds—cancellation of unused bonds. 


7214, R. C. M. 1921; amd. Sec. 9, Ch. 157, 
L. 1923. 


CHAPTER 18—IRRIGATION DISTRICTS—TAXES AND ASSESSMENTS 


89-1803. 


Discrimination between property within 
and that outside governmental districts as 
to rates. 4 ALR 2d 598, 610. 


89-1804. 
Special Assessment by Irrigation Dis- 
trict 


Assessment for 1921 through 1926 and 
the collection of water charges due under 


(7234) All irrigable lands chargeable alike. 


(7235) Annual tax levy—apportionment when tracts divided. 


it, later attempted in 1949, was barred by 
subd. 5 of this section. Vail v. Custer 
County, 132 M 205, 315 P 2d 993, 1000. 


CHAPTER 21—IRRIGATION’ DISTRICTS—APPEALS—MISCELLANEOUS 
PROVISIONS 


Section 89-2122. Lien of amounts to be paid the United States—special tax. 


89-2122. (7264.12) Lien of amounts to be paid the United States— 
special tax. All amounts to be paid to the United States under any contract 
between the district and the United States made hereunder shall be a 
general obligation of the district and said amounts to be paid to the United 
States shall be a lien upon the irrigation system of the district. All lands 
now within the district or hereafter embraced within the district shall be 
subject to a special tax or assessment for the payment of all amounts to be 
paid to the United States under any such contract between the district and 
the United States, and said special tax or assessment shall constitute a 
first and prior lien on the land against which levied to the same extent 
and with like force and effect as taxes levied for state and county purposes. 


History: En. Sec. 3, Ch. 24, L. 1931; 
amd. Sec. 1, Ch. 83, L. 1955. 


Amendment 

The 1955 amendment in the first sen- 
tence substituted the words “general ob- 
ligation of the district” for “lien upon all 
the lands now within the district or here- 
after embraced within the district, and 
for the benefit of which said contract be- 
tween the district and the United States 
was made” and deleted the word “also” 


which appeared after the words “United 
States shall’; began a new sentence with 
the word “all” and added the words “lands 
now within the district or hereafter em- 
braced within the district” immediately 
following. 


Repealing Clause 


Section 2 of Ch. 83, Laws 1955 repealed 
all acts or parts of acts in conflict there- 
with. : 


CHAPTER 25—DRAINAGE DISTRICTS—BONDS—REFUNDING 
INDEBTEDNESS 


Section 89-2501. 


89-2501. 
CLs ak: * 


Borrowing money—procedure to issue notes or bonds. 


(7343) Borrowing money—procedure to issue notes or bonds. 
[Same as parent volume. | 


DRAINAGE DISTRICTS—ALTERATION 89-2704 

(2) Before the issuance of said notes or bonds, the commissioners 
shall pass a resolution providing for the issuance of such notes or bonds, 
which said resolution shall fix the rate of interest which said notes or 
bonds shall bear, not exceeding six per centum per annum, payable semi- 
annually, the time of payment and, if redeemable before maturity, the 
date thereof, and shall prescribe the denominations, not exceeding one 
thousand dollars, and form thereof, and may provide that both the prin- 
cipal and interest of said notes and bonds shall be payable at some con- 
venient banking house, or trust company’s office, to be named in said notes 
or bonds; such notes or bonds, and the coupons attached thereto, shall 
bear the signatures of the president and the secretary of the drainage 
district; and the corporate seal of the drainage district shall be affixed 
to each of the notes or bonds. 

(3). * * * [Same as parent volume. | 

(4). * * * [Same as parent volume. | 


History: En. Sec. 79, Ch. 129, L. 1921; 
re-en. Sec. 7343, R. C. M. 1921; amd. Sec. 
13, Ch. 260, L. 1959. 


Amendment 


The 1959 amendment in subd. (2) sub- 
stituted “and the coupons attached there- 
to, shall bear the signatures of the presi- 
dent and the secretary of the drainage 


signature of the president of the drainage 
district and shall be signed by the secre- 
tary of such drainage district, and the 
coupons attached to the notes or bonds 
shall be signed by the president and secre- 
tary; provided, the facsimile signatures of 
the president and secretary may be affixed 
to the coupons only when so recited in the 
notes or bonds.” 


district” for the words “shall bear the 


CHAPTER 27—DRAINAGE DISTRICTS—CONTINUATION 
OF EXISTING DISTRICTS 


AND ALTERATION 


Section 89-2702. Alterations or additions to system—petition required, contents of. 
89-2704. Objections—dismissal of petition—procedure at. hearing. 


89-2702. (7364.3) Alterations or additions to system—petition re- 
quired, contents of. Whenever, in the judgment of the commissioners of 
any drain district or drainage district, it is necessary or will be beneficial 
to such district to make any alteration and/or any addition to the drainage 
system of such district, they shall file a petition with the clerk of the 
court having jurisdiction of such district, in which shall be stated the 
proposed alteration of and/or the proposed addition to the drainage sys- 
tem of said district, the necessity therefor and the probable cost of making 
such alteration and/or addition. Whenever such commissioners shall fail 
or refuse to file such petition or, in event any landowners desire to file 
such petition, such petition may be filed by such landowners, provided 
the same be signed by the owners of at least forty per centum (40%) in 
area of the lands in said district. 


History: En. as Sec. 7364-C by Sec. 
2, Ch. 97, L. 1931; amd. Sec. 1, Ch. 70, 
L. 1953. 


89-2704. (7364.5) Objections—dismissal of petition—procedure at hear- 
ing. Any such landowner or corporation may at any time prior to five 
(5) days before the date fixed for such hearing file his or its objections 
to such petition. A copy of such objections shall be delivered to the 
attorney for said commissioners, if they have an attorney of record, or 
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Amendment 


The 1953 amendment added the last 
sentence to this section. 


89-2821 WATERS AND IRRIGATION 

to the chairman of the board of commissioners of said district, if there 
be no such attorney of record, prior to filing the original thereof with the 
elerk of said court. If objections are made and filed by the c.wners of 
at least seventy-five per centum (75%), in area of the lands in said dis- 
trict, said petition shall be dismissed and no further proceedings had 
thereon. If the owners of less than seventy-five per centum (75%) in area 
of the lands in said district object to such petition, then, on the date fixed 
for such hearing, or upon any day to which such hearing may be ad- 
journed, the court having jurisdiction will hear testimony in support of 
said petition and in opposition thereto, and after such hearing shall deter- 
mine whether the proposed alteration and/or addition is necessary, whether 
it will be beneficial to said district and improve the drainage system 
thereof, and either approve or deny such petition or modify and change 
the alteration and/or addition proposed. If the court shall approve such 
petition, or modify and change the alteration and/or addition proposed, 
the court shall by order, direct said commissioners to proceed with said 
work with all convenient speed. So far as possible, such hearing shall be 
conducted as other hearings and trials in the district courts of the state 
of Montana, and the laws of the state of Montana with reference to 
hearings and trials, so far as applicable, shall govern in the conduct of 
such hearings. 


History: En. as Sec. 7364-E by Sec. 2, 
Ch. 97, L. 1931; amd. Sec. 2, Ch. 70, L. 
1953. 


Amendment 

The 1953 amendment raised from 50% 
to 75% the area of land of which the 
owners must object before the petition 
may be dismissed, and from 50% to 75% 
in the provision which allows a hearing 
on the proposed alteration and/or addi- 
tion when the owners of less than 75% 
of the land area object; substituted the 
words “is” for “are” and “it” for “they” 


in the fourth sentence following the 
words “alteration and/or addition” and 
added the next to the last sentence. 


Repealing Clause 


Section 3 of Ch. 70, Laws 1953 repealed 
all acts and parts of acts in conflict 
therewith. 


Effective Date 


Section 4 of Ch. 70, Laws 1953 provided 
the act should be in effect from and 
after its passage and approval. Approved 
February 25, 1953: 


CHAPTER 28—DRAINAGEH DISTRICTS—MISCELLANEOUS PROVISIONS 


Section 89-2821. 


Additional powers—purpose. 


Petition for additional powers by present drainage district. 


89-2822. Additional powers enumerated. 

89-2823. 

89-2824. Areas not within present districts—organization. 
89-2825. 


Legislative purpose—liberal interpretation—cooperation—exercise of 


additional powers, proviso. 


89-2821. Additional powers—purpose. 


The purpose of this act is to 


confer certain additional powers on drainage districts already created or to 
be created under the laws of the state of Montana for the purposes of co- 
operating with the government of the United States and landowners in 
flood prevention and the conservation, development, utilization and disposal 
of water for the further development of the economy of this state and for 
the promotion of the public health and welfare. 
History: En. Sec. 1, Ch. 3, L. 1957. Title of Act 
An act to confer additional powers on 
already existing drainage districts for the 
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purposes of flood prevention and the con- of drainage districts for the purposes set 
servation, development, utilization and dis- forth in this act; and for related pur- 
posal of water; to provide for the creation poses. 


89-2822. Additional powers enumerated. To the end that soil and 
water conservation measures may be improved, flood prevention and drain- 
age programs strengthened, and the land and water economy of the state 
stabilized, the following additional powers are conferred upon presently 
existing drainage districts or new districts as created and established under 
sections 89-2201 through 89-2820 of the Revised Codes of Montana, 1947, 
and laws amendatory thereof and supplementary thereto: 


(1) To carry out necessary measures for the prevention of floodwater 
and sediment damages and for the conservation, development, utilization 
and disposal of water; and to adopt necessary regulations, policies and 
procedures to accomplish these ends, subject to the approval of the district 
court and on proper notice to interested parties as is provided for in the 
general statutes pertaining to drainage districts. 


(2) To cooperate and enter into agreements with, and to receive fin- 
ancial and other assistance from state agencies and political subdivisions 
of the state, other organizations created under state laws, and the govern- 
ment of the United States and agencies thereof, to carry out the purposes of 
this act; to enter into agreements with and to accept contributions from 
private landowners for the purposes of this act. 


(3) To construct, operate, and maintain such works of improvement, 
including structures and related measures, as are needed to carry out their 
broadened purposes as set forth herein, subject to the approval of the dis- 
trict court and on proper notice to interested parties as set forth in the 
drainage district statutes. 


(4) To acquire lands, easements, and rights-of-way for sites for struc- 
tures and for the flowage or impoundment of waters, such acquisitions .for 
such purposes to be accomplished in the same manner and through the 
same powers and procedures as provided for under the statutes presently 
pertaining to drainage districts. 

(5) To enlarge their boundaries to permit the construction of addi- 
tional needed works of improvement, or to construct additional needed 
works of improvement outside their boundaries, subject to approval of the 
district court and on proper notice to interested parties in the manner set 
forth in the drainage district statutes. 


(6) To make assessments and issue bonds for carrying out the pur- 
poses of this act and for construction, maintaining and operating any struc- 
tures or improvements established as provided herein, such assessments 
and bond issues to be made in the same manner and through the same pro- 
cedures as under the statutes presently pertaining to drainage districts 
including the right to extend annual installments for repayment of con- 
struction costs over a period of not more than fifty years and subject to 
the approval of the district court in the same manner and on the same 
notice to the interested parties as in the first instance of approving assess- 
ments, bond issues, and benefits. 

History: En. Sec. 2, Ch. 3, L. 1957. 
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89-2823. Petition for additional powers by present drainage district. 
Before the additional powers granted by this act shall become applicable 
to any presently existing drainage district in this state, the commissioners 
of such district shall file a petition in the district court requesting such 
additional powers as set forth herein, and proper notice shall be given to 
interested landowners in the same manner as in the first instance of creation 
of the district, and proceedings shall be conducted insofar as possible in 
accordance with the procedures set forth for determining whether or not 
the district shall be created in the first instance, and the district court 
shall render its decree or order accordingly. 

History: En. Sec. 3, Ch. 3, L. 1957. 


89-2824. Areas not within present districts—organization. In areas 
not: presently within the boundaries of an existing drainage district the 
landowners may proceed to organize a drainage district for carrying out 
the purposes of this act, and such organization of such district may be car- 
ried out for said purposes according to the procedure for organization of 
such districts set forth in the Revised Codes of Montana, 1947, and after 
organization such districts shall have all the powers vested by law in such 
districts. 

History: En. Sec. 4, Ch. 3, L. 1957. 


89-2825. Legislative purpose—liberal interpretation—cooperation—ex- 
ercise of additional powers, proviso. The purpose of this act is to enable 
existing drainage districts or newly created drainage districts as provided 
herein to enter into cooperative agreements and programs to carry out the 
purposes of Public Law 566, 83rd Congress of the United States, or other 
laws of the National Congress pertaining to flood prevention and the con- 
servation, development, utilization and disposal of water. This act is to be 
given a liberal construction to the end that these purposes may be carried 
out, and to this end all political subdivisions of the state of Montana, all 
agencies and departments of the state government, and all soil conserva- 
tion districts are authorized to cooperate with, expend funds for, and 
enter into agreements with drainage districts and any agencies of the 
United States government for the purpose of carrying out the provisions 
of this act and said Public Law 566, 88rd Congress of the United States 
or other laws of the National Congress pertaining to flood prevention and 
the conservation, development, utilization and disposal of water. 


Provided, however, none of the additional powers granted by this act 
shall be exercised except for the purpose of participating in projects or 
programs authorized under Public Law 566, 83rd Congress of the United 
States, or other laws of the National Congress pertaining to flood preven- 
tion and the conservation, development, utilization and disposal of water. 

History: En. Sec. 5, Ch. 3, L. 1957. Effective Date 


ee ; Section 7 of Ch. 3, Laws 1957 provided 
Separability Clause the act should be in Aas: from and after 


Section 6 of Ch. 3, Laws 1957 read “If its passage and approval. A d Feb- 
any part, or parts of this act shall be de- ae a pee ze a at : 


clared by any court of competent juris- 
diction to be unconstitutional, such un- 
constitutionality shall not affect the va- 
lidity of the remaining parts of this act.” 
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CHAPTER 30—SAGE CREEK BASIN 


Section 89-3001. Authority for governor to assent to agreement between United States 


and Canada regarding waters of Sage Creek Basin. 


89-3002. Substance of agreement. 


89-3001. Authority for governor to assent to agreement between United 
States and Canada regarding waters of Sage Creek Basin. The governor 
of Montana is hereby authorized and empowered to assent, on behalf of the 
state of Montana, to an agreement to be entered into between the govern- 
ment of the United States of America and the government of Canada for, 
and on behalf of, the state of Montana and its citizens, and the Province 
of Alberta and its citizens, concerning a division of the waters of the Sage 
Creek Basin, the said basin being the watershed of an international stream ; 
and, if such agreement be entered into, and such assent given, the governor 
of Montana is hereby authorized and empowered to take such action as 
may be necessary to carry the agreement into effect. 


History: En. Sec. 1, Ch. 23, L. 1957. 


Title of Act 


An act authorizing the governor of Mon- 
tana to assent on behalf of the state of 
Montana to an agreement to be entered 
into between the government of the United 


of Alberta and its citizens, for a division 
between said state and said province of 
the waters of the Sage Creek Basin; pre- 
scribing the formula to be used for effect- 
ing the division of the subject waters; and 
waiving certain rights under the boundary 
waters’ treaty signed at Washington on 


States of America and the government of 
Canada for, and on behalf of, the state of 
Montana and its citizens, and the Province 


January 11, 1909; and providing an ef- 
fective date. 


89-3002. Substance of agreement. The said agreement shall in sub- 
stance provide for: 

i. Construction, by the Prairie Farm Rehabilitation Administration or 
other agency of the government of Canada, of a reservoir in Canada at 
Elbow Coulee to provide capacity for approximately 7,500 acre-feet of live 
storage; 

2. Construction, by the same agency, of a “Supply Canal to the United 
States” on the west side of Sage Creek to carry all of the stored water 
apportioned to the Montana ranchers from a point in Sage Creek below 
the reservoir to the point where Sage Creek crosses the international bound- 
ary. Final location of this canal will be recommended by the Canadian au- 
thorities concerned, after completion of a survey by the Prairie Farm Re- 
habilitation Administration ; 

3. Formation of a water storage society or other organization of the 
Canadian ranchers appropriate under Alberta laws which will be respon- 
sible for: 

(a) maintenance and operation of the reservoir and of the diversion 
works at the head of the supply canal to the United States; 

(b) apportionment of the impounded water as between the Alberta 
ranchers and the Montana ranchers in accordance with the formula 
outlined hereunder ; 

(c) diversion of the United States’ share of the impounded water to the 
supply canal to the United States referred to in paragraph 2 above; 

(d) provision of suitable storage apportionment and diversion records 
to the representative of the Montana ranchers and to the board referred to 
in paragraph 5 below; 
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(e) maintenance of Sage Creek channel between the reservoir and 
the point of diversion to the supply canal to the United States in a condi- 
tion satisfactory to the board referred to in paragraph 5 below. 

4. The water storage society or other organization mentioned in para- 
graph 3 to cooperate with the Montana ranchers and, as and when re- 
quested by a representative of the Montana ranchers, to release and di- 
vert to the supply canal to the United States all or part of the Montana 
ranchers’ share of the water then impounded in the reservoir ; 


5. Inspection of the reservoir, channel and diversion works and the 
records of the storage society by an international board created by the 
International Joint Commission, to verify compliance with the terms of 
the agreement for apportionment of the stored water; said board to recom- 
mend subsequently any adjustment which may be appropriate; 


6. Maintenance of the supply canal to the United States in a condition 
satisfactory to the board referred to in paragraph 5 above, to be the re- 
sponsibility of the Montana ranchers, who will be permitted appropriate 
access to the canal for this purpose at all reasonable times; 

7. Apportionment of water shall apply to water remaining in the 
reservoir at the commencement of the water year, together with the season 
run off impounded in the reservoir, regardless of whether the run off occurs 
during only on period of days or weeks or during two or more such periods. 
Such water shall be apportioned to the Alberta ranchers and the Montana 
ranchers in the following manner: 

(a) If the amount of water thus available in the reservoir for appor- 
tionment during the water year is 3,750 acre-feet or less, one third thereof 
shall be apportioned to the Montana ranchers and two thirds to the Al- 
berta ranchers; 

(b) If the amount is more than 3,750 acre-feet but not more than 5,000 
acre-feet, 1,250 acre-feet thereof shall be apportioned to the Montana ranch- 
ers and the remainder to the Alberta ranchers; 

(c) If the amount is more than 5,000 acre-feet one fourth thereof shall 
be apportioned to the Montana ranchers and three fourths to the Alberta 
ranchers; provided, that if in any year the amount is more than 7,500 acre- 
feet, the water in excess of 7,500 acre-feet shall be made available to the 
Alberta ranchers if they can use it. 

If the capacity of the reservoir for live storage should prove to be less 
than 7,500 acre-feet, the amounts of water stated above will be reduced 
proportionately. 

8. Measurement of diversions to be made at the point of diversion 
from Sage Creek to the supply canal to the United States; 

9. Reservoir losses, defined as ‘changes in reservoir storage which are 
unexplained by inflows and deliveries,” and physical losses in Sage Creek 
channel between the reservoir and the point of diversion to the supply 
canal to the United States, to be shared in the same proportions as the 
water impounded in the reservoir ; 

10. All waters in Sage Creek Basin in Alberta, other than the Montana 
ranchers’ share of water impounded in the reservoir calculated in accord- 
ance with the formula outlined in paragraph 7 above, to be available for 
use in Alberta; 
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11. The flow of water across the international boundary in the Sage 
Creek Basin not be obstructed in Montana in a manner which causes 


_ or is likely to cause damage in Alberta; 


12. In consideration of the apportionments of water to be made pur- 
suant to the aforementioned arrangements, the state of Montana and the 
Montana ranchers to waive any and all rights they might otherwise as- 
sert, under Article II of the Boundary Waters’ Treaty of 1909, respecting 
the waters of the Sage Creek Basin. 


History: En. Sec. 2, Ch. 23, L. 1957. the act should be in effect from and after 
its passage d roval. A d Feb- 
Effective Date fare 19-1957. in, pera e f 


Section 3 of Ch. 23, Laws 1957 provided 


CHAPTER 31—WELLS 


Section 89-3101. Drilling or digging of wells—filing report in county—contents. 
89-3102. Report to be in addition to other reports required. 
89-3103. County to transmit copies to bureau of mines and geology and state 
engineer. 


89-3101. Drilling or digging of wells—filing report in county—con- 
tents. Every person, firm, or corporation who shall drill or dig, or shall 
eause to be drilled or dug, a water well, of any type whatsoever, within 
the state of Montana shall, within sixty (60) days after the completion of 
such well, file as a permanent record in the office of the clerk and recorder 
of the county wherein the well is located, on a form to be furnished by 
the state bureau of mines and geology, as hereinafter in this act provided, 
the following information: (a) the name and address of the owner of the 
land where the well is located, (b) the date the drilling commenced and 
the date the well was completed, (c) the name and address of the driller 
of the well, (d) the approximate location of the well by legal description, 
(e) the kind and size of the well and other works or excavation in con- 
nection therewith, (f) the capacity of the well in gallons per minute or 
cubic feet per second, by pumping or by natural flow, (g) the proposed 
use of the water from the well, (h) the approximate surface elevation at 
the wellhead, (i) the casing record of the well, (j) the drilling log show- 
ing the character and thickness of all formations penetrated, (k) the depth 


. to which the well is drilled, and (1) the depth to the water horizon and the 


height to which water will rise in the well. 


History: En. Sec. 1, Ch. 58, L. 1957. such well is located information as to 
: location, size, type, depth, water level 
Title of Act and other information concerning such 


An act to require all persons, firms, and well and requiring that such information 
corporations drilling or digging water wells be filed with the state bureau of mines 
or causing water wells to be drilled or dug and geology and the state engineer; con- 


in the state of Montana to file with the taining a repealing clause. 


1 ay A 


clerk and recorder of the county in which 


89-3102. Report to be in addition to other reports required. The re- 
port and information required to be filed by section 1 [89-3101] of this act 
shall be in addition to all other reports and information which the drillers 
of water wells in the state of Montana are required by law to file with 
agencies of the state of Montana. 

History: En. Sec. 2, Ch. 58, L. 1957. 
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89-3103. County to transmit copies to bureau of mines and geology 
and state engineer. The report and information required to be filed by 
section 1 [89-3101] of this act shall be filed on forms prescribed by the 
state bureau of mines and geology and furnished by the state bureau of 
mines and geology to the clerk and recorder of the various counties, and 
such report and information shall be filed in triplicate. The original of 
such report and information shall be kept as a permanent record of the 
office of the clerk and recorder of the county wherein the well is located. 
The clerk and recorder of such county shall transmit one copy of such 
report and information to the state bureau of mines and geology and one 
copy to the state engineer. 


History: En. Sec. 3, Ch. 58, L. 1957. all acts and parts of acts in conflict there- 


with. 
Repealing Clause 


Section 4 of Ch. 58, Laws 1957 repealed 
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TITLE 90—WEIGHTS—MEASURES AND GRADES—TIME—MONEY 


Chapter 1. Standard weights and measures—state sealer of weights and measures, 
90-101, 90-125, 90-126, 90-129, 90-131, 90-132, 90-136, 90-137,° 90-140, 
90-146, 90-147. 
.2. Apples, grades and boxes, 90-201. 
3. Bread—standard weight and loaf, 90-301, 90-301.1. 


CHAPTER 1—STANDARD WEIGHTS AND MEASURES—STATE SEALER 
OF WEIGHTS AND MEASURES 


Section 90-101. What are standards. 

90-125. Duty as to visitation and inspection—certificate—acts forbidden. 

90-126. Penalty for using false weights—seals. 

90-129. Authority to inspect weighing and measuring devices and penalty 
for tampering with seal. 

90-131. Inspection of track scales for weighing in carload lots—scale platforms 
—penalty for short weights. 

90-132. Weight of commodities to be indicated on containers—penalties. 

90-136. Prohibition of use of weights pending adjustment. 

90-137. Condemnation of weights and measures not standard. 

90-140. Regulation of milk containers—complaints. 

90-146. Penalty for obstructing sealer. 

90-147. State sealer to promulgate rules. 


90-101. (4212) What are standards. The weights and measures ac- 
cepted and used by the bureau of standards of the United States, except 
as hereinafter provided, are the lawful standard weights and measures of 
the state. The state sealer of weights and measures may establish toler- 
ances and specifications for commercial weighing and measuring appara- 
tus similar to the tolerances and specifications recommended by such bureau 
of standards. <Any person violating such standards, tolerances, or specifi- 
cations shall be guilty of a misdemeanor. 


History: En. Sec. 3120, Pol. C. 1895; words “United States” in the first sentence 
re-en. Sec. 2009, Rev. C. 1907; re-en. Sec. and substituted the word “and” for “in” 
4212, R. C. M. 1921; amd. Sec. 1, Ch. 110, following “establish tolerances” in the 


L. 1945; amd. Sec. 1, Ch. 143, L. 1951. second sentence. 
Amendment Cross-Reference 
The 1951 amendment omitted the words Oleomargarine, weights and packages, 


“at the present time” which followed the — secs. 27-511, 27-513. 


90-125. (4238) Duty as to visitation and inspection—certificate—acts 
forbidden. Said state sealer of weights and measures, or his deputies, 
shall visit the various counties, cities and towns in the state, and in the 
performance of his duties, he, or his deputies, shall inspect weights, mea- 
sures, scales and weighing devices which are used for buying or selling 
goods, wares, merchandise, or other commodities, and for public weighing, 
and shall test or calibrate weights and measures, weighing devices or 
apparatus used as test standards in the state. He, or his deputies, shall, 
at least once a year, test all scales, weights and measures used in checking 
the receipts or disbursements of supplies of every state institution, and 
shall report in writing his findings to the executive officer of the institution 
concerned. The state sealer of weights and measurés shall prepare a cer- 
tificate of suitable size which shall be issued to the owner or person in 
charge after inspection, and a proper seal to be attached or affixed to all 
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scales and weighing devices, measures or measuring devices so tested. 
Said certificates and seals shall bear the signature of the state sealer of 
weights and measures, or shall be signed by a deputy sealer of weights and 
measures. Such certificates shall be numbered in consecutive order, and 
shall show the date of issuance. It shall be unlawful for any person to 
deface, mutilate, obscure, conceal, efface, cancel or remove any seal, stamp 
or mark provided for by this act, or cause or permit fhe same to be done 
without the written consent of the state sealer of weights and measures 


or his deputies. 


History: En. Sec. 4, Ch. 34, L. 1911; 
amd. Sec. 4, Ch. 83, L. 1913; re-en. Sec. 
4238, R. C. M. 1921; amd. Sec. 6, Ch. 146, 
L. 1939; amd. Sec. 3, Ch. 110, L. 1945; 
amd. Sec. 1, Ch. 174, L. 1949; amd. Sec. 2, 
Ch. 143, L. 1951. 


Compiler’s Note 


Chapter 143 of Laws 1951 in amending 
this section made no reference to the 1949 
amendment. 


Amendments 


The 1949 amendment added a first. sen- 
tence which read, “The state sealer shall 
prescribe and adopt such rules and regu- 
lations for the installation of heavy duty 
scales as he may deem necessary to carry 
out the provisions of this chapter, and he 
may change or modify or amend any or all 
rules whenever deemed necessary.” 

The 1951 amendment omitted the sen- 
tence added by the 1949 amendment, sub- 


ures and balances” in the first sentence, 
substituted “scales and weighing devices” 
for “weights and measures or measuring de- 
vices” in the third sentence, omitted the 
words “any such certificate” following “re- 
move” in the last sentence, omitted the 
words “or to violate any of the provisions 
of this act” following “same to be done” 
and substituted “sealer of weights and 
measures or his deputies” for “sealer of 
weights or that of the deputy who in- 
spected the weighing device” at the end of 
the section. 


Repealing Clause 


Section 2 of Ch. 174, L. 1949 repealed 
all acts and parts of acts in cenflict there- 
with. 


Effective Date 


Section 3 of Ch. 174, L. 1949 provided 
the act should be in effect from and after 
its passage and approval. Approved March 


stituted “weights, measures, scales and 
weighing devices” for “weights and meas- 


2, 1949. 


90-126. (4240) Penalty for using false weights—seals. From and after 
the passage and approval of this act it shall be unlawful for any person or 
persons, firm, or co-partnership, corporation, or association of persons 
engaged in the trade of buying or selling, purchasing or disposing of, or 
dealing in any merchandise or commodities to any person, or persons in 
the state of Montana, to sell or purchase by weight or by measure, without 
first having had the weights and measures, scales or measuring devices 
used by them, or in their possession, for the purpose of determining the 
amount or quantity of any article or articles of merchandise, tested and 
a seal of approval attached thereto by the state sealer of weights and 
measures, or by his deputies. Such seal shall be attached or placed in 
a conspicuous place upon such weighing or measuring device. Any person 
or persons making use of weighing or measuring devices subject to this 
act must report to the sealer of weights and measures or his deputies, in 
writing, the number and location of said weighing or measuring device 
and must promptly report the installation of any new weighing or measur- 
ing device. Any person or persons using any weight or measure, or scale 
or other measuring device after the passage and approval of this act, or 
annually thereafter, which has not been tested as provided by this act, 
shall, upon conviction thereof, be deemed guilty of a misdemeanor, and 
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90-129 


will be subject to a fine of not less than ten dollars ($10.00) and no more 


than one hundred dollars ($100.00). 


History: En. Sec. 6, Ch. 34, L. 1911; 
amd. Sec. 6, Ch. 83, L. 1913; re-en. Sec. 
4240, R. C. M. 1921; amd. Sec. 7, Ch. 146, 
L. 1939; amd. Sec. 3, Ch. 143, L. 1951; amd. 


The 1957 amendment inserted the words 
“or measuring” each time they appear in 
the third sentence and added the penalty 
provisions to the end of the section. 


Sec. 1, Ch. 157, L. 1957. ‘ 

Repealing Clause 

Section 2 of Ch. 157, Laws 1957 repealed 
all acts or parts of acts in conflict there- 
with. 


Amendments 


The 1951 amendment inserted the words 
“of approval’ following “seal” near the 
end of the first sentence. 


90-129. (4243) Authority to inspect weighing and measuring devices 
and penalty for tampering with seal. The state sealer of weights and 
measures, or his deputies shall have power to inspect, test, try and ascertain 
if they are correct, all weights, scales, beams, measures of any kind, 
instruments or mechanical devices for measurement, and the tools, appli- 
ances, or accessories connected with any and all of such instruments or 
measurements, used, kept for use; sold, offered for sale, or kept for sale, 
or employed within the state by a proprietor, agent, lessee or employee 
in determining the size, quantity, extent, area or measurement of quantities, 
things, produce, articles for distribution or consumption, offered or sub- 
mitted by such persons for sale, hire, or award. Provided also, that the 
state sealer of weights and measures, or his deputies, shall at least once 
a year and as often as may be deemed necessary, try and prove all com- 
puting scales and other devices having a device for indicating or registering 
the price as well as the weight of the commodity offered for sale. Comput- 
ing devices, which may be used by any person at any place within this 
state, shall be tested as to the correctness of both weight and arithmetical 
values indicated by them. 


The state sealer of weights and measures, or his deputies shall have 
in addition to the above mentioned powers, the power to inspect and 
classify all meters, measuring, gauging or testing devices and apparatus 
used in connection with the wholesale and retail distribution of petroleum 
and petroleum products, and may prescribe suitable standards of accuracy 
for such meters and measuring devices, conformable to the standards fixed 
by the United States bureau of standards for such devices. 


It shall be unlawful to remove any state seal or rejection notice placed 
on the adjustment of any gasoline pump, meter, or petroleum measuring 
device and scale such as, but not limited to, retail pumps, wholesale meters, 
tank markers and measuring cans, except by repairmen certified by the 
state sealer of weights and measures, or where they have received a 
temporary permit from the department of agriculture. In prosecutions 
for offenses under this section, proof of the removal of any state seal or 
rejection notice on any of the measuring devices owned or used by the 
defendant charged with the commission of said offense shall be prima 
facie evidence of the guilt of the defendant. Any person found guilty of 
violating this act shall be deemed guilty of a misdemeanor and upon con- 
viction thereof shall be fined not less than twenty-five dollars ($25.00) nor 
more than one hundred dollars ($100.00). 
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History: En. Sec. 9, Ch. 34, L. 1911; 
amd. Sec. 9, Ch. 83, L. 1913; re-en. Sec. 
4243, R. C. M. 1921; amd. Sec. 10, Ch. 
146, L. 1939; amd. Sec. 2, Ch. 158, L. 1953; 
amd. Sec. 1, Ch. 131, L. 1955; amd. Sec. 
1, Ch. 89, L. 1957; amd. Sec. 1, Ch. 78, 
L. 1959. 


Compiler’s Note 


Section 2 of Ch. 131, Laws 1955 is com- 
piled as section 60-201. 


Amendments 


The 1953 amendment added the second 
and third paragraphs. 

The 1955 amendment added the third 
paragraph above and deleted a former 
third paragraph which read “It shall be 
the duty of each person, firm, partnership 
or corporation owning or operating any of 
the above enumerated measuring devices 
used in the wholesale or retail distribu- 


WEIGHTS—-MEASURES—TIME—-MONEY 


measures, or his deputies, at time of in- 
spection the following inspection fee: Pe- 
troleum pumps (filling stations, ete.) one 
dollar ($1.00): vehicle tank meters and 
bulk meters two and one-half inch (214”) 
and under five dollars ($5.00): petroleum 
bulk meters over two and one-half inch 
(2%"”) eight dollars ($8.00).” 

The 1957 amendment in the third para- 
graph inserted the words “or where they 
have received a temporary permit from 
the department of agriculture” and in- 
creased the minimum and maximum fine 
from $10 and $25 to $25 and $100. 

The 1959 amendment added the next 
to the last sentence in this section. 


Repealing Clauses 
Section 1 of Ch. 158, Laws 1953 spe- 


cifically repealed sec. 60-218. 


Section 2 of Ch. 89, Laws 1957 and sec. 
2 of Ch. 78, Laws 1959 repealed all acts and 


tion of petroleum and petroleum products Parts of acts in conflict therewith. 


to pay to the state sealer of weights and 


90-131. (4245) Inspection of track scales for weighing in carload lots 
—scale platforms—penalty for short weights. (a) All track scales used 
for the purpose of weighing freight in carload lots within the state shall 
be under the control and direction and jurisdiction of the state sealer of 
weights and measures, and subject to inspection by him, or his deputies. 


(b) The state sealer of weights and measures, or his deputies, shall 
have power either on their own motion or on complaint being made, to 
determine whether any petroleum measuring device or scales are defective 
or inefficient, or whether the time, manner, or method of using same is 
unreasonable, ineffective, or unjust, and shall have power to condemn any 
petroleum measuring device or scales found to be defective or inefficient, 
and prohibit the use of the same while in that condition, and to render such 
decision and to make such order, rule, or regulation as may be deemed 
necessary or advisable. No scale platform shall be allowed to extend over 
the manufacturer’s specifications. 


(c) Any person or persons who shall sell, or direct or permit any 
person or persons in his or their employ to sell any commodity or article 
of merchandise and make or give any false or short weight or measure, 
or any person or persons owning or keeping, or having charge of any scales 
or steelyards for the purpose of weighing livestock, hay, grain, coal, or 
other articles, who shall report any false or untrue weight, whereby any 
other person or persons may be defrauded or injured, shall be deemed 
guilty of a misdemeanor, and shall be answerable to the party defrauded 
or injured in double damages. 


History: En. Sec. 11, Ch. 83, L. 1913; 
re-en. Sec. 4245, R. C. M. 1921; amd. Sec. 
12, Ch. 146, L. 1939; amd. Sec. 4, Ch. 110, 
L. 1945; amd. Sec. 1, Ch. 84, L. 1957. 


“petroleum measuring device or” both 
times they appear in subd. (b). , 


Repealing Clause 
Section 2 of Ch. 84, Laws 1957 repealed 


Amendment 
The 1957 amendment inserted the words 
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all acts or parts of acts in conflict there- 
with. 
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90-132. (4246) Weight of commodities to be indicated on containers— 
penalties. It shall be unlawful for any person or persons, association, or 
corporation, to sell or offer for sale in this state any commodity or article 
of merchandise in a package or container, without having such package 
or container labeled in plain, intelligible words and figures, with a correct 
statement of the net weight, measure, or numerical count of its contents, 
designated, where not otherwise provided, by lettering of at least one-ninth 
(1/9) inch in height (8 point type). Provided, that nothing in this section 
shall prevent the sale of a commodity within the provisions of this act 
when such sale is made from bulk and the quantity is weighed, measured, 
or counted for the immediate purpose of such sale; provided, further, that 
nothing in this section shall apply to commodities or articles of merchandise, 
except milk and cream, offered for sale or sold in packages or containers at 
a price of ten cents (10c) or less per such package or to commodities or 
articles of merchandise in packages or containers which are sold by the 
aggregate net weight of the contents thereof. 


1. It shall be unlawful for any person to sell or offer for sale in this 
state any commodity or article of merchandise, except by true net weight, 
measure, or numerical count, except where the parties otherwise agree. 
Contracts for work done, or anything to be sold by weight or measure, 
shall be construed according to the standards hereby adopted as the stand- 
ards of this state, except where the parties have agreed upon any other 
calculations of measurement, and all statements and representations of any 
kind referring to the weight or measure of commodities or articles of mer- 
chandise shall be understood in the terms of the standards of weights and 
measures aforesaid. It shall be unlawful for any person to sell solid sub- 
stances by liquid measure. 


2. It shall be unlawful for any person, in buying or selling any com- 
modity or article of merchandise, to make or give false or short weight 
or measure, or to sell or offer for sale any commodity or article of mer- 
chandise less in weight or measure than he represents, or to use a weight, 
measure, balance or measuring device that is false and does not conform to 
the authorized standard for determining the quantity of any commodity 
or article of merchandise, or to have a weight, measure, balance, or measur- 
ing device adjusted for the purpose of giving false or short weight or meas- 
ure, or to use in buying or selling of any commodity or article of merchan- 
dise a computing scale or device indicating the weight and price of such 
commodity or article of merchandise, upon which scale or device the 
graduations or indications are falsely or inaccurately placed, either as to 
weight or price, or to use any computing scale having a horizontal regis- 
tering bar with a barrel computing device, unless such scale is adjusted 
to register the correct weight from all angles of vision, and the view on 
the customer’s side shall never be, in any manner, obstructed. The selling 
and delivering of any commodity or article of merchandise shall be prima 
facie evidence of the representation on the part of the vendor that the 
quantity sold and delivered was the quantity bought by the vendee. There 
shall be taken into consideration the usual and ordinary leakage, evapora- 
tion, or waste that there may be from the time a package or container is 

filled by a vendor until he sells the same. A slight variation from the 
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stated weight, measure or quantity for individual packages not to exceed 
three percent (3%) is permissible; provided, that the variation is as often 
above as below the weight, measure or quantity stated. 


3. Any person, who by himself, or his employee or as a proprietor or 
manager, shall refuse to exhibit any article, commodity or the container 
of any commodity, produce or anything being sold or offered for sale at 
a given weight or quantity, or ordinarily so sold, to the state sealer of 
weights and measures, or his deputies, for the purpose of allowing the 
same to be tested and proved as to the quantity contained therein as in 
this act provided, shall be guilty of a misdemeanor. 


4. The term container used in this act is hereby defined to be any 
receptacle or carton into which a commodity is packed, or any wrappings 
with which any commodity is wrapped or put up for sale, or to be offered 
or exposed for sale. No containers, boxes, or baskets wherein food products 
or other commodities are packed shall have a false bottom, false side walls, 
false lid or covering, or be otherwise so constructed as to facilitate the 
perpetration of deception or fraud. The state sealer of weights and mea- 
sures, or his deputies, may seize any container which facilitates the perpe- 
tration of deception or fraud. By order of a court having jurisdiction the 
containers seized shall be condemned and destroyed or released upon such 
conditions as the court in its discretion may impose, to insure against their 
use in violation of this section. 


5. There are hereby established the following standard net weights 
for all berry containers, or hallocks in which strawberries, blackberries, 
currants, gooseberries, or any other berries, except red or black raspberries, 
are sold or offered for sale in this state: 


(a) Pint hallocks or containers shall be 33.6 cubic inches in capacity 
and the contents thereof shall have a net minimum weight of twelve (12) 
ounces. 


(b) Quart hallocks or containers shall be 67.2 cubic inches in capacity 
and contents thereof shall have a net minimum weight of twenty-four (24) 
ounces. Red or black raspberries shall be marketed in either pint hallocks 
or one-half (1) pint containers or hallocks of 16.8 cubic inches capacity 
and minimum weight of eight (8) ounces. The sale of, or having in pos- 
session for sale, any strawberries, red or black raspberries, blackberries, 
currants, gooseberries or any other berries in containers or hallocks not 
complying with the provisions of this act shall be a misdemeanor punishable, 
upon conviction, by a fine of not less than ten dollars ($10.00), nor more 
than twenty-five dollars ($25.00). 


History: En. Sec. 12, Ch. 83, L. 1913; 
re-en. Sec. 4246, R. C. M. 1921; amd. Sec. 
13, Ch. 146, L. 1939; amd. Sec. 1, Ch. 130, 
L. 1951. 


Amendment 


The 1951 amendment omitted the words 
“red or black raspberries” which followed 
“strawberries” in the first paragraph of 
subdivision 5 and inserted: the words 
“except red or black raspberries” in the 
same paragraph and inserted the second 
sentence in paragraph (b) of subdivision 5, 


718 


Repealing Clause 


Section 2 of Ch. 130, L. 1951 repealed all 
acts and parts of acts in conflict therewith. 


Effective Date 
Section 3 of Ch. 130, L. 1951 provided 
the act should be in effect from and after 


its passage and approval. Approved Feb- 
ruary 28, 1951. 
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90-136. (4250) Prohibition of use of weights pending adjustment. If 
any weights, measures, scales or balances can be readily adjusted by such 
means as the sealer of weights and measures, or his deputies, may have 
at hand, he, or they may adjust and seal them, but if they can not be 
readily adjusted, he, or they, shall affix to such weights, measures, scales 
or balances a notice forbidding their use until he, or they are satisfied 
they have been so adjusted as to conform with the standard. It shall 
be unlawful for any person to remove such notice, without the written 
consent of the state sealer of weights and measures or his deputy. And 
in ease said notice is removed without such written consent, the owner, 
manager, proprietor, lessee or anyone in active control of the business in 
connection with which said weights, measures, scales or balances are used 
after such removal of said notice, shall be deemed guilty of a misdemeanor 
and shall be punished accordingly. 


History: En. Sec. 15, Ch. 34, L. 1911; 
amd. Sec. 16, Ch. 83, L. 1913; re-en. Sec. 
4250, R. C. M. 1921; amd. Sec. 17, Ch. 146, 
L. 1939; amd. Sec. 1, Ch. 27, L. 1941; amd. 
Sec. 4, Ch. 143, L. 1951. 


Amendment 


sealer of weights and measures or his 
deputy” at the end of the second sentence 
for “officer affixing the same, unless proper 
repairs have been made” and omitted the 
words “before proper repairs have been 
made” following “without such written 
consent” in the third sentence. 


The 1951 amendment substituted “state 


90-187. (4251) Condemnation of weights and measures not standard. 
All weights, measures, and balances which cannot be made to conform 
to the standard weights, and measures as herein provided shall be stamped 
“condemned” or “C. D.” by the state sealer of weights and measures, or 
his deputies, or the state sealer of weights and measures, or his deputies, 
may confiscate and seize, without warrant, any incorrect weight, measure, 
weighing or measuring device or part thereof which does not conform to 
the state standards or specifications, or which in his or their best judgment 
cannot be repaired. It shall be unlawful to offer or expose for sale, sell, 
use or possess a faulty scale, weight or measure, or any scale or measure 
used in buying or selling of any commodity or things and which has been 
rejected by the state sealer of weights and measures or his deputies. Scales 
commonly known as “family scales” or scales marked when sold “not legal 
in trade” shall not be deemed standard and shall be subject to such seizure. 
The state sealer of weights and measures, or his deputies, shall not be 
liable to the owner of the property for damages caused by such seizure. 
All persons owning coin weight scales shall place their name and address 
on the back of the scale. In all cases where inspection fees are not paid 
on coin weight scales, the same may be confiscated by the state sealer of 
weights and measures, or his deputies. Heavy duty scales of the pitless 
type shall not be sold or installed in any stock yards or for any other public 
weighing; provided that this shall not apply to pitless scales used by 
the highway department for check-weighing. 


History: En. Sec. 16, Ch. 34, L. 1911; 
amd. Sec. 17, Ch. 83, L. 1913; re-en. Sec. 
4251, R. C. M. 1921; amd. Sec. 18, Ch. 146, 
L. 1939; amd. Sec. 5, Ch. 110, L. 1945; amd. 
Sec. 5, Ch. 143, L. 1951. - 


Amendment 

The 1951 amendment substituted the 
word “or” for “and” following “standards 
or specifications” near the end of the first 
sentence, and added the last sentence. 
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90-140. (4254) Regulation of milk containers—complaints. All milk, 
cream, and skimmed milk shall be sold only by standard wine measure, 
and by or in measures, cans, jars, bottles, or other vessels or receptacles, 
the standard measure or capacity of which shall be the gallon containing 
two hundred thirty-one (231) cubic inches, the half gallon containing one- 
half (44) as much as the gallon, and the quart one-fourth (14) as much 
as the gallon, and the pint one-half (44) as much as the quart, and the 
half pint one-half (14) as much as the pint, and the one-quarter pint one- 
half (44) as much as the half pint. Any purchaser of milk, cream or 
skimmed milk, having reason to believe that any measure, can, jar, bottle, 
or other vessel or receptacle, in which milk, cream, or skimmed milk is 
sold and delivered to him, is not of sufficient size or capacity to contain, 
by standard wine measure, the amount thereof purchased, may apply to 
the sealer of weights and measures, or his deputies, who shall test the 
capacity of the same and issue to such purchaser his certificate stating 
the capacity thereof; and if such capacity, according to such certificate, 
shall be less than the amount purchased, such purchaser may make com- 
plaint to any court having jurisdiction. 


History: En. Sec. 19, Ch. 34, L. 1911; 
amd. Sec. 20, Ch. 83, L. 1913; re-en. Sec. 
4254, R. C. M. 1921; amd. Sec. 21, Ch. 146, 
L. 1939; amd. Sec. 1, Ch. 59, L. 1959. 


Amendment 
The 1959 amendment added the standard 


measures of the half pint and the one- 
quarter pint. 


Repealing Clause 

Section 2 of Ch. 59, Laws 1959 repealed 
all acts and parts of acts in conflict there- 
with. 


90-146. (4260) Penalty for obstructing sealer. Any person who neg- 
lects or refuses to produce for the state sealer of weights and measures, 
or his deputies, all weights, measures, balances or petroleum measuring 
devices in his possession and used in trade, or on his premises, or refuses 
to permit the said officers to examine the same, or obstructs the entry of 
said officers, or otherwise obstructs or hinders any official under this law 
shall be guilty of a misdemeanor and shall be subject to a fine of not less 
than twenty-five dollars ($25.00) nor more than one hundred dollars 
($100.00). 


History: En. Sec. 25, Ch. 34, L. 1911; 
re-en. Sec. 26, Ch. 83, L. 1913; re-en. Sec. 
4260, R. C. M. 1921; amd. Sec. 26, Ch. 146, 
L. 1939; amd. Sec. 1, Ch. 90, L. 1957. 


Amendment 


The 1957 amendment inserted the words 
“or petroleum measuring devices” and 
added at the end of this section the words 


90-147. 


(4261) State sealer to promulgate rules. 


“and shall be subject to a fine of not less 
than twenty-five dollars ($25.00) nor more 
than one hundred dollars ($100.00).” 


Repealing Clause 


Section 2 of Ch. 90, Laws 1957 repealed 
all acts or parts of acts in conflict there- 
with. 


The state sealer 


of weights and measures is hereby authorized to make and promulgate such 
rules and regulations in conformity with this act as may be proper and 
necessary to carry out the provisions of this act in a uniform manner. 
Such rules and regulations when adopted by the state sealer of weights 
and measures shall have the same force and effect as if provided for in 
this act. 


History: En. Sec. 28, Ch. 34, L. 1911; 
re-en. Sec. 27, Ch. 83, L. 1913; re-en. Sec. 
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4261, R. C. M. 1921; amd. Sec. 27, Ch. 146, 
L. 1939; amd. Sec. 6, Ch. 143, L. 1951. 


APPLES, GRADES AND BOXES 


Amendment 


The 1951 amendment inserted the words 
“and promulgate,” omitted the words “for 
the guidance and direction of his deputies” 
which followed “rules and regulations” in 
the first sentence and substituted “if” for 
“as” preceding “provided for in this act” 
at the end of the section. 


90-201 


Repealing Clause 

Section 7 of Ch. 143, L. 1951 repealed 
all acts and parts of acts in conflict there- 
with. 

Effective Date 


Section 8 of Ch. 143, L. 1951 provided the 
act should be in effect from and after its 


passage and approval. Approved February 
28, 1951. 


CHAPTER 2—APPLES, GRADES AND BOXES 


Section 90-201. Grades of apples. 

90-201. (4265.1) Grades of apples. The standard grades of apples for 
the state of Montana shall be: “Extra fancy or first grade”, “Fancy or second 
grade’, “C’’, “Combination grade”, and “Hail grade”. 

(a) “Extra fancy or first grade’, shall consist of apples of one variety 
which are mature, hand picked, clean, well formed, sound, free from 
bruises, limbrubs, spray burns, sunburn, russeting, drought spot, hail 
marks, visible water-core, broken skin, apple scab, stings, and from diseases 
and insect injury, except that slight blemishes shall be permitted in this 
grade. 

(b) “Faney or second grade” shall consist of apples of one variety 
which are mature, hand picked, clean, fairly well formed, sound, free from 
visible water-core, broken skin, and from damage caused by bruises, limb- 
rub, spray burns, sunburn, russeting, drought spot, hail marks, apple 
scabs, diseases and insect injury. 

(c) “C” grade shall consist of apples of one variety which are mature, 
hand picked, clean, not badly misshapen, sound, free from broken skin 
and from serious damage caused by bruises, limbrub, russeting, drought 
spot, hail marks, apple scab, diseases and insect injury, and must have 
fifteen per centum (15%) of color requirements characteristic of the variety. 
The word “choice” must not be used in connection with this grade. 


(d) Cull apples shall consist of apples free from infection or disease 
or serious damage but which do not meet the requirements of extra fancy 
or first grade, fancy or second grade, or of “C” grade and shall be marked 
in block letters not less than one [1] inch in height on both ends of box 
“culls”. 

(e) “Combination grade”. When “extra fancy or first grade” and 
“fancy or second grade” apples are packed together, the boxes must be 
marked “combination extra fancy or first grade and fancy or second grade”. 
This combination grade must contain at least twenty-five per centum 
(25%) of apples which belong to the higher grade in the combination. 

(f) “Hail grade” shall meet all requirements of “Extra fancy”, “Fancy 
grade” except hail marks. Such hail marks must not materially deform 
or disfigure the fruit or affect more than one-tenth (1/10) of the surface 
in the aggregate where skin has not been broken. Provided, that unhealed 
hail marks shall not be permitted and not more than an aggregate area of 
one-half (1%) inch shall be allowed for well-healed hail marks where the 
skin has been broken. 
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(g) No apples smaller than two and one-fourth (214) inches in diameter 


shall be permitted in any grade. 


Small apples which are under size requirements as prescribed may be 


shipped if marked ‘ 


‘small” in block letters not less than one [1] inch in 


height on both ends of box, provided such apples are free from insect 


pests and diseases. 


(h) 


In order to provide for variations incident to commercial grading 


and handling a tolerance of ten per centum (10%) for a total of all defects 
from the standard of the grade shall be allowed. 


History: En. Sec. 1, Ch. 138, L. 1931; 
amd. Sec. 1, Ch. 1, L. 1933; amd. Sec. 1, 
Ch. 39, L. 1935; amd. Sec. 1, Ch. 89, L. 
1939; amd. Sec. 1, Ch. 43, L. 1951. 


Amendment 


The 1951 amendment substituted “Hail 
grade” for “XFFO,” omitted a second 
sentence from paragraph (e) which read 
“When ‘fancy or second grade’ and ‘C’ 
grades are packed together, the boxes must 
be marked ‘combination fancy or second 


bination grade” for “Combination grades” 
and substituted present paragraph (f) for 
a paragraph prescribing “XFFC” grade as 
a combination of “extra fancy or first 
grade” not less than 20%, “fancy or 
second grade” fifty percent and “C” grade 
not more than 30%. 


Repealing Clause 


Section 2 of Ch. 43, L. 1951 repealed 
all acts and parts of acts in conflict there- 
with. 


grade and, “C”’,” substituted “This com- 


CHAPTER 3—BREAD—STANDARD WEIGHT AND LOAF 


Section 90-301. Weight requirements for sale of bread. 
90-301.1. Definitions and standards governing manufacture of bakery products. 


90-801. (4273) Weight requirements for sale of bread. From and after 
the passage of this act it shall be unlawful for any person or persons, 
association, co-partnership or corporation to manufacture for retail or 
wholesale trade, or to sell bread, unless the same shall be of the following 
weights, which shall be net weights twelve hours after baking: “Standard 
loaf,” which shall weigh not less than fifteen (15) ounces and not more 
than seventeen (17) ounces in an individual loaf, provided, however, that 
the average weight of not less than twenty-five loaves of a standard loaf 
shall be not less than sixteen ounces; “Standard large loaf,’ which shall 
weigh not less than twenty-two and one-half (2244) ounces and not more 
than twenty-five and one-half (2514) ounces in an individual loaf, pro- — 
vided, however, that the average weight of not less than twenty-five loaves 
of a standard large loaf be not less than twenty-four ounces; provided, 
however, that larger loaves having weights that are multiples of the 
mean weight of a standard loaf weight may be manufactured and sold 
to restaurants, caterers, sandwich makers, hotels, commissaries, institutions, 
or other public eating places, with the total tolerance in excess or deficiency 
for each such larger weight loaf not to exceed two (2) ounces. This act 
shall not apply to rolls or to fancy bread weighing less than one-quarter 
of a pound. 


History: En. Sec. 1, Ch. 155, L. 1919; 
re-en. Sec. 4273, R. C. M. 1921; amd. Sec. 
BON. oe. is. L9Dt. 


Repealing Clause 


Section 3 of Ch. 252, Laws 1957 befealed 
sections 90-302 and 90- 303, Revised Codes 
of Montana, 1947, and all acts and parts of 


Amendment acts in conflict therewith. 


The 1957 amendment completely rewrote 
this section. For section prior to amend- 
ment see parent volume. 
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TIME 90-407 
90-301.1. Definitions and standards governing manufacture of bakery 
products. The state board of health is authorized and directed to adopt 


definitions and standards governing the manufacture of bakery products. 
Such definitions and standards shall be equal to those recommended by 
the federal food and drug administration under the federal food, drug 
and cosmetic act when such federal standards exist. This legislation shall 
in no manner affect food and drug legislation now in existence for other 


foods. | 
History: En. Sec. 1, Ch. 252, L. 1957. 


90-302, 90-303. 
Repeal 


These sections (Sees. 2, 3, Ch. 155, L. 
1919), relating to conditions under which 


(4274, 4275) Repealed. 


bread may be sold, and the return or re 
purchase of bread, were repealed by See. 
8, Ch. 252, Laws 1957. 


CHAPTER 4—TIME 


90-407. 
Construction 


In 1864 the First Legislative Assembly 
of the Territory of Montana by the enact- 
ment of section 430 of the Bannack Stat- 
utes at page 130 incorporated into the law 
of this jurisdiction the common-law rule 
and formula for computing time by exclud- 
ing the first day and including the last 
which at all times since has been and now 
is the written law of this jurisdiction. 
State ex rel. Burns v. Lacklen, 129 M 243, 
284 P 2d 998, 1002, overruling State ex 
rel. St. George v. Justice Court, 80 M 53, 
257 P 1034, State ex rel. Bevan v. Mount- 
joy, 82 M 594, 268 P 558, Novack v. Peri- 
eich, 90 M 91, 300 P 240, and State ex rel. 
Sullivan v. District Court, 122 M 1, 196 
P 2d 452. 

The legislature, by this section, has pre- 
scribed the one and only lawful rule or 
formula for computing both the maximum 
and the minimum number of days desig- 
nated in section 75-1606. It computes by 
“excluding the first day and including the 
last”? day. State ex rel. Burns v. Lacklen, 
129 M 248, 284 P 2d 998, 1002, overruling 
State ex rel. St. George v. Justice Court, 
80 M 53, 257 P 1034, State ex rel. Bevan 
v. Mountjoy, 82 M 594, 268 P 558, Novack 
v. Pericich, 90 M 91, 300 P 240, and State 
ex rel. Sullivan v. District Court, 122 M 1, 
196 P 2d 452. 


83 


(10707) Computation of time. 


In computing whether a nomination was 
made at least 40 days before the day of 
election, resort must be had to this section 
which requires that in computing time 
you exclude the first day and include the 
last day; thus where date of election was 
April 3, 1954 the last day for nominating 
meetings was February 22. State ex rel. 
Burns v. Lacklen, 129 M 243, 284 P 2d 998, 
1002, overruling State ex rel. St. George v. 
Justice Court, 80 M 53, 257 P 1034, State 
ex rel. Bevan v. Mountjoy, 82 M 594, 268 
P 558, Novack v. Pericich, 90 M 91, 300 P 
240, and State ex rel. Sullivan v. District 
Court, 122 M 1, 196 P 2d 452. 


Removal of Public Officer 


In determining time under section 94- 
5516 which provides that party charged 
must be cited to appear “not more than 
ten nor less than five days from the time 
the accusation was presented” in action 
to remove public officer both the first and 
last day should be excluded. State ex rel. 
Sullivan v. District Court, 122 M 1, 196 
P 2d 452, overruled in State ex rel. Burns 
v. Lacklen, 129 M 243, 284 P 2d 998. 


References 


Cited or applied in Fey v. A A Oil 
Corp., 126 M 552, 255 P 2d 339, 341; First 
National Bank of Missoula v. Mercer, 128 
M 535, 279 P 2d 695, 697. 


TITLE 91—WILLS, SUCCESSION, PROBATE AND GUARDIANSHIP 


Chapter 1. Wills—execution and revocation, 91-104 to 91-104.2. 

Wills—general provisions, 91-321. 

Succession, 91-423 to 91-430. 

Escheated estates—inheritance by nonresident aliens—disposal of un- 

claimed property, 91-502, 91-510, 91-512, 91-520, 91-521. 

8. Probate proceedings—probate of wills, 91-811. 

10. Probate of foreign wills, 91-1001. 

17. Oaths and bonds of executors and administrators, 91-1723. 

24. Provision for support of family, 91-2406. 

27. Claims against estate, 91-2702. 

30. Sales of real estate and contracts for purchase of land, 91-3001 to 91-3003, 
91-3013. 

31. Mortgaging and leasing real estate, 91-3102, 91-3108. 

38. Determination of heirship and interest in estate, 91-3801, 91-3802. 

39. Final distribution of estate—discharge of executor or administrator, 
91-3901. 

44, Inheritance tax, 91-4402, 91-4405, 91-4407, 91-4414, 91-4415, 91-4421, 91-4423, 
91-4430. 

47. Guardians of insane and incompetent persons, 91-4704. 

48. Guardianship of incompetent veterans, minors, and other beneficiaries 
of the veterans administration, 91-4818. 

49. Guardian’s powers and duties, 91-4911. 
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CHAPTER 1—WILLS—EXECUTION AND REVOCATION 


Section 91-104. Who may take by will. 
91-104.1. Act not to repeal, restrict, qualify or limit, the provisions of sections 
91-105 and 91-106. 
91-104.2. Application to estates remaining undistributed at the time act goes 
into effect. 


91-103. (6976) Will, or part thereof, procured by fraud. 


Codicil as validating will or codicil Judgment denying validity of will be- 
which was invalid or inoperative at time cause of undue influence, lack of mental 
of its purported execution. 21 ALR 2d _ capacity, or the like, as res judicata as 
821. to validity of another will, deed, or other 

instrument. 25 ALR 2d 657. 


91-104. (6977) Who may take by will. A devise or a bequest, or both, 
or other testamentary disposition may be made to: 

(a) Any natural person capable of taking the property so disposed of, 
or to any one or more of any of the following: 

(b) To the United States of America, to any instrumentality of the 
United States of America, to the state of Montana, to any county in and of 
the state of Montana, and to municipal corporations in and of the state of 
Montana; or, 

(c) To religious congregations, or churches, incorporated or unincorpo- 
rated, including religious corporations sole; or, 

(d) To unincorporated, benevolent, charitable, scientific, literary, educa- 
tional or fraternal societies, associations or lodges, or to branches, chapters 
and units of any thereof, and to charities; or, 

(e) To corporations heretofore or hereafter formed for benevolent, 
charitable, scientific, literary, educational, or fraternal purposes, or any 
thereof, or for hospital or sanitarium purposes; or, 
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(f) To corporations heretofore or hereafter formed for the operation 
and conduct of hospitals, or home or homes, or facilities, for the care of 
- aged, sick or infirm adults, or for the care and custody of children, includ- 
ing children born out of wedlock, orphans, sick, crippled, infirm, dependent, 
neglected or abandoned children and minors; or directly to a hospital, 
home or homes by name or other description, and such devises or bequests 
to or for a hospital, home or homes, shall be construed to apply to the 
corporation owning or operating the same, or to the board of trustees or 
directors (however designated) of hospitals, home or homes, owned or 
operated by nonincorporated organizations or associations, and in any case 
for the benefit of the hospital, home or homes, as an institution and its 
humanitarian services; or, 


(g) To corporations heretofore or hereafter formed primarily for the 
public preservation of forests and natural scenery; or, 


(h) To corporations heretofore or hereafter formed to acquire, main- 
tain or operate public libraries, public museums, or public art galleries, or 
historical sites or areas, or for public playgrounds, or recreation areas, or 
for other public purposes; and any one or more of any of such persons, 
governments, governmental agencies, religious congregations or churches 
(incorporated or unincorporated, including religious corporations sole), 
unincorporated associations, societies, lodges, or corporations heretofore or 
hereafter formed, mentioned or referred to in clauses (a) through (h) 
above, are hereby declared competent to take and receive property of all 
kinds by devise, bequest, or any other form of testamentary disposition. 

Any one or more of the foregoing, whether incorporated or unincorpo- 
rated, may take, accept and receive gifts, grants and donations by any 
other lawful means. 


: En. Sec. 437, p. 349, L. 1877; 
re-en. Sec. 437, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 437, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 1722, Civ. C. 1895; re-en. Sec. 
4725, Rev. C. 1907; re-en. Sec. 6977, R. C. 
M. 1921; amd. Sec. 1, Ch. 173, L. 1955. Cal. 
Civ. C. Sec. 1275. Based on Field Civ. C. 
Sec. 546. 


Amendment 


The 1955 amendment completely re- 
wrote this section. For section prior to 
amendment see parent volume. 


Power and capacity of bank to take 
devise or bequest. 8 ALR 2d 454. 

Nonreligious, noneducational, or non- 
charitable trust, validity of testamentary 
gift to. 8 ALR 2d 614. 

Felonious killing of testator as af- 
fecting slayer’s rights as beneficiary un- 
der will. 26 ALR 2d 960. 

Right of witness to a noncupative will 
to take as beneficiary thereunder. 28 
ALR 2d 796. 

Legality of testamentary gift to illegit- 
imate. 34 ALR 2d 10. 


91-104.1. Act not to repeal, restrict, qualify or limit, the provisions of 
sections 91-105 and 91-106. Nothing herein contained shall be construed 
to repeal, restrict, qualify or limit, the provisions of sections 91-105 and 
91-106, Revised Codes of Montana, 1947, referring to the state of Montana 
and its institutions, and enabling the state and its institutions to take by 
testamentary disposition, devise, bequest, gift or grant, and enabling any 
person over the age of eighteen (18) years to make donations, gifts, grants, 
bequests, devises and testamentary dispositions to the state of Montana and 
its institutions, as in said sections 91-105 and 91-106, Revised Codes of 
Montana, 1947, set forth. 

History: En. Sec. 2, Ch. 173, L. 1955. 
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91-104.2. Application to estates remaining undistributed at the time 


act goes into effect. 


This act is hereby expressly declared to be retroactive 


to the extent that it shall apply to all estates which remain undistributed 
at the time of the effective date of this act. 


History: En. Sec. 3, Ch. 173, L. 1955. 

Repealing Clause 

Section 4 of Ch. 173, Laws 1955 read 
“all acts and parts of acts in conflict 


herewith are hereby repealed, except as 
herein preserved.” 


91-107. 


Attestation Clause 


Where the attestation clause is regular 
it presents a prima facie case of the due 
execution of the will which the court is 
entitled upon a proper showing to hold 
prevails over the testimony of the wit- 
nesses to the contrary. This is particular- 
ly true where the experience and famili- 
arity on the part of the testator with the 
requisites of the execution of a will exist. 
In re Swords’ Estate, 129 M 165, 284 P 2d 
674, 677. 

The court may accept statements in the 
attestation clause as against the mere 
words of the attesting witnesses to the 
contrary. In re Swords’ Estate, 129 M 165, 
284 P 2d 674, 678. 


Construction 


This section does not direct that the 
testator must sign or acknowledge his 
signature to the subscribing witnesses at 
a time when both such witnesses are pres- 
ent at the same time. Neither does the 
section direct that the subscribing wit- 
nesses must sign the will at a time when 
both are present or in the presence of 
each other. To hold otherwise is to read 
into the section a requirement that is not 
there and was not written into such sec- 


91-108. 


Operation and effect 


An instrument which meets all the re- 
quirements of a holographic will under 
this statute is sufficient to transfer real 
estate in Montana upon probate. In re 
Gift’s Estate, 125 M 95, 232 P 2d 328, 
331. 

A letter, written some five years after 
the execution of a will, in which the de- 
ceased states that he wants his son to be 
administrator and in which no reference 
was made of the prior will was not a holo- 
graphic will nor was it a codicil to de- 
cedent’s earlier formal will. In re Hans- 
en’s Estate, 126 M 522, 254 P 2d 1073. 


91-115. 


References 


Cited or applied in In re Gift’s Estate, 
125 M 95, 232 P 2d 328, 332. 
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Effective Date 

Section 5 of Ch. 173, Laws 1955 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 4, 1955. 


(6980) Written will, how to be executed. 


tion by the legislators who enacted it into 
law. In re Woodburn’s Estate, 128 M 145, 
273 P 2d 391, 394. 

The purposes of a statute requiring wit- 
nesses to a will are fully met and satisfied 
when this section is interpreted and con- 
strued to permit a testator to sign or 
acknowledge his will to the subscribing 
witnesses separately, and such witnesses to 
sign their names while not in the presence 
of each other. In re Woodburn’s Estate, 
128 M 145, 273 P 2d 391, 395. 


Operation and Effect 


A power of attorney to a physician to 
perform all medical services for decedent 
for which he was to receive $2,000, any 
portion of such amount unpaid on her 
death to be paid by her executor, was 
invalid unless executed in compliance with 
this section. Trenouth v. Mulroney, 124 
M 499, 227 P 2d 590, 597. 


Effect of testator’s attempted physical 
alteration of will after execution. 24 
ALR 2d 514. 

Interlineations and changes as appear- 
ing on face of will. 834 ALR 2d 619. 

Validity of will written on disconnected 
sheets. 38 ALR 2d 477. 


(6981) Definition of a holographic will. 


Testamentary Intent 


Held, that the letter and surrounding 
circumstances showed that the decedent 
had testamentary intent necessary for a 
valid holographic will. In re Van Voast’s 
Estate, 127 M 450, 266 P 2d 3877. (See, 
however, dissenting opinions, 127 M 450, 
266 P 2d 377 at 380 and 389.) 


Place of signature of holographic wills. 
19 ALR 2d 926. 

Validity of will written on disconnected 
sheets. 38 ALR 2d 477. 


(6988) Will made out of state. 


ete 
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91-117. (6990) Republication by codicil. 


Letter makes no reference whatever to any prior 
A letter, written some five years after will, such letter cannot be a codicil to the 
execution of a will, in which the de- prior will. In re Hansen’s Estate, 126 M 
ceased states that he would like for his 522, 254 P 2d 1073, 1075. 
son to be administrator and the letter 


91-122. (6995) Written will—how revoked. 


Operation and Effect is there any reference thereto. No at- 
Decedent’s will was not revoked by a tempt was made to comply with the pro- 
later letter to his son in which he states visions of section 91-125 and this section. 
that he wants his son to be administrator. In re Hansen’s Estate, 126 M 522, 254 
The letter made no suggestion or declara- P 2d 1073, 1075. 
tion of a revocation of his prior will, nor 


91-124. (6997) Revocation of duplicate. 


Destruction or cancelation of one copy 
of will executed in duplicate, as revoca- 
tion of other copy. 17 ALR 2d 805. 


91-125. (6998) Revocation by subsequent will. 


Operation and Effect is there any reference thereto. No at- 
Decedent’s will was not revoked by a tempt was made to comply with the pro- 
later letter to his son in which he states visions of section 91-122 and this section. 
that he wants his son to be administrator. In re Hansen’s Estate, 126 M 522, 254 
The letter made no suggestion or declara- P 2d 1073, 1075. 
tion of a revocation of his prior will nor 


91-127. (7000) Revocation by marriage and birth of issue. 
Adoption of child as revoking will. 24 Wills: Revocation as affected by in- 


ALR 2d 1085. validity of some or all of dispositive pro- 
visions of later codicil. 28 ALR 2d 926. 


91-128. (7001) Effect of marriage of a man on his will. 


Second Marriage subject to collateral attack, and a second 

Where the public policy of this state marriage performed in this state revokes 
does not prevent the recognition of a an existing will. In re Anderson’s Estate, 
Nevada divorce, the Nevada decree is not 121 M 515, 194 P 2d 621. 


91-129. (7002) Effect of marriage of a woman on her will. 


Remarriage of woman after death of ing will executed during former marriage. 
or divorce from former husband as revok- 9 ALR 2d 510. 


91-135. (7008) After-born child, unprovided for, to succeed. 
References 


Cited or applied in In re Kay’s Estate, 
127 M 172, 260 P 2d 391, 393. 


91-136. (7009) Children or issue of children of testator, etc. 


Operation and Effect The words “omits to provide” for any 

This section can have no application un- children or for the issue of any deceased 
less it appears from the, will that testatrix child as used in this section mean simply 
unintentionally omitted to provide for the 4m omission to make a provision in the 
children or the issue of a deceased child. Will and have no reference to the pe- 
In re Benolken’s Estate, 122 M 425, 205 P cuniary value of the provision. In re Ben- 
2d 1141, 1142. olken’s Estate, 122 M 425, 205 P 2d 1141, 

Any provision which affords evidence 1146. 
that the child or the issue of any de- 


ceased child had not been forgotten is Purpose of Section 

sufficient to prevent the application of The legislative purpose in enacting this 

this section. In re Benolken’s Estate, 122 section was not to restrict the testatrix 

M 425, 205 P 2d 1141, 1146. or to dictate to her what provisions she 
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91-139 


should make. In re Benolken’s Estate, 
122 M 425, 205 P 2d 1141, 1146. 


Will Construed to Apply to Children 


Where will contained provision for “each 
of my heirs-at-law not elsewhere herein 
mentioned” to receive the sum of one dol- 
lar, such provision applied to children of 
a deceased child, the residuary clause 
naming part of the living children by 
name and another clause specifically dis- 
inheriting the other living children by 


91-139. 


References 


Cited or applied in In re Kay’s Estate, 
127 M 172, 260 P 2d 391, 393. 


Benefit of direction in will for pay- 
ments by devisee or legatee to third person 
as surviving latter’s death and passing as 
part of his estate. 6 ALR 2d 366. 


91-142. 

Valuation of estate for purposes of 
statutes limiting amount or proportion that 
may be devised or bequeathed for charit- 


WILLS, SUCCESSION AND PROBATE 


name and there was no Omission. In re 
Benolken’s Estate, 122 M 425, 205 P 2d 
1141, 1143. 


References 


Cited or applied in In re Kay’s Estate, 
127 M 172, 260 P 2d 391, 393. 


Right of legitimate child to take un- 
der testamentary gift to “children.” 34 
ALR 2d 4. 


(7012) Lineal descendants take estate upon death of devisee, etc. 


Devise or bequest to designated indivi- 
dual “or his estate,” “or his children,” “or 
his representative,” or the like (other than 
“or his heirs’), as subject to lapse in 
event of individual’s death before that 
of testator. 11 ALR 2d 1387. 


(7015) Restriction to devise for charitable purposes. 


able purposes; problems of computation. 11 
ALR 2d 1142. 


CHAPTER 2—WILLS—INTERPRETATION 


91-201. 


Nomination of Executor 

A testator, in his will, may designate 
a person who is to have the authority 
to nominate an executor. In re Effertz’ 
Estate, 123 M 45, 207 P 2d 1151, 1154, 
HeADRe 2d) 1278. 


91-202. 


References 


Cited or applied in In re Miller’s Trust, 


133 M 354, 323 P 2d 885, 886. 
91-203. 


References 


Cited or applied in In re Miller’s Trust, 


133 M 354, 323 P 2d 885, 886. 
91-204. 


Incorporation in will of extrinsic docu- 
ment not in existence at date of will. 3 
ALR 2d 682. 


91-207. 


Effect of will which disposes of specific 
mathematical percentages or proportions 
of residuary estate but disposes of more 
or less than the whole thereof. 17 ALR 
2d 653. 
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(7016) Testator’s intention to be carried out. 


Whether an Adopted Child is “Issue” 
and Entitled to Legacy through Adoptive 
Parent 


Under section 61-134, an adopted child 
inherits from his adoptive parent, but 
there is no alteration in the general rule 
that “issue” does not include an adopted 
child when he seeks to inherit not from, 
but through, his adoptive parent. In re 
eae Trust, 133 M 354, 323 P 2d 885, 
87 


(7017) Intention to be ascertained from will. 


Admissibility of extrinsic evidence upon 
issue of testamentary intent. 21 ALR 
2d 319. 


(7018) Rules of interpretation. 


(7019) Several instruments are to be taken Pe Seles 


(7022) When ambiguous or doubtful. 


What passes under term “possessions” 
in will. 33 ALR 2d 550. 

Purview of gift, charge or like, for “col- 
lege education.” 36 ALR 2d 1323. 
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91-208. 


What constitutes oil or gas “royalty” 
within language of devise. 4 ALR 2d 492. 

Word “child” or “children” in will as 
including grandchild or grandchildren. 14 
ALR 2d 1242. 


91-218 


(7023) Words taken in ordinary sense. 


What passes under and is included, de- 
vise of “home” or “home place.” 28 ALR 
2d 840. 


91-209. (7024) Words to receive an operative construction. 


Children Not Specifically Mentioned 


Where will contained provision that the 
residue of the estate should go to cer- 
tain named children, and a _ provision 
that certain named children were inten- 
tionally omitted and another provision 
that “my heirs-at-law not elsewhere herein 
mentioned” shall receive one dollar, such 
latter provision will be construed to apply 
to children of a deceased child not named 
in the other provisions of the will. In re 


91-211. 
“Heirs-at-Law” 


The words “heirs-at-law” applied to the 
children of a deceased child of the testa- 
trix. In re Benolken’s Estate, 122 M 425, 
205 P 2d 1141, 1144. 

“Heirs,” “heirs-at-law,” and “legal heirs” 
are in a legal sense the same. In re 
Benolken’s Estate, 122 M 425, 205 P 2d 
1141, 1143. 


“Tssue”’ 


In the absence of testator’s intention or 
statute an adopted child was not to be in- 
cluded in a legacy passing to a son and 
his “issue,” since the term “issue” is in- 
tended to refer to natural or blood rela- 
tionships, or descendants. In re Miller’s 
Trust, 183 M 354, 323 P 2d 885, 886. 


91-212. 


Operation and Effect 


The word “bequeath” is sufficient to 
include real estate where the deceased in 
a holographic will bequeathed certain 
articles of personal property to Katherine 
Clauson and “also the residue of my 
estate after all bequests are taken care 


91-218. 

“Heirs-at-Law” 

Heirs-at-law are those determined under 
the Code provisions on succession in force 
at the time of death of the testatrix. 
In re Benolken’s Estate, 122 M 425, 205 P 
2d 1141, 1144. 


“Tssue” 


This section means that when one makes 
a testamentary disposition of property to 
the “issue” of his natural son it is to be 
understood that by using the word issue he 
meant only those who would take according 
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Benolken’s Estate, 122 M 425, 205 P 2d 
1141, 1143. 


Compliance with Terms of Will 


Where will provided that the court 
should appoint “the nominee of the Roman 
Catholic Bishop” as executor, the court 
could not disregard such provision and 
appoint another as administrator with the 
will annexed. In re Effertz’ Estate, 123 
M 45, 207 P 2d 1151, 1154, 11 ALR 2d 
1278. 


(7026) Effect of technical words. 


Operation and Effect 


Where the deceased in a holographic 
will bequeathed certain personal property 
to a Katherine Clauson and “also the 
residue of my estate after all bequests 
are taken care of,” the word “bequeath” 
is sufficient to include real estate located 
in Montana. In re Gift’s Estate, 125 
M 95, 232 P 2d 328, 331. 


“Proceeds” in will as indicating inten- 
tion as to whether assets are to constitute 
principal or income. 1 ALR 2d 194. 


(7027) Technical words not necessary. 


of.” In re Gift’s Estate, 125 M 95, 232 P 
2d 328, 331, 


“Proceeds” in will as indicating intention 
as to whether assets are to constitute prin- 
cipal or income. 1 ALR 2d 194. 


(7033) “Heirs,” “relatives,” “issue,” “descendants,” etc. 


to the provisions of the chapter on suc- 
cession, and this does not mean that where 
the property passed first to the son of a 
testatrix with the remainder over to the 
issue of the son that the meaning of the 
word “issue” is controlled by this section. 
In re Miller’s Trust, 133 M 354, 323 P 2d 
885, 887. 


Operation and Effect 

Section 91-219 greatly restricts the force 
of this section and this section has appli- 
cation only to a case where the donation 


91-219 


is made by the testator directly to the per- 
son designated therein and does not apply 
to a case where the bequest was given to 
the adoptive parent and where the adopted 
child was designated only as the issue of 
testatrix’ son, and the adoption did not 
take place until after the death of the 
testatrix. In re Miller’s Trust, 133 M 354, 
323 P 2d 885, 887. 

Under section 61-134 an adopted child 
inherits from his adoptive parent but the 
general rule that “issue” does not include 


91-219. 


“Heirs-at-Law” 

The words “my heirs-at-law” as used 
in-‘a will were words of donation ex- 
pressing a gift, a gratuitous transfer of 
property from one to another. In re Ben- 
olken’s Estate, 122 M 425, 205 P 2d 1141, 
1144, 


91-220. 


Words of survivorship in will disposing 
of estate in remainder as referable to 


91-221. 


Time of ascertainment of membership 
with respect to devise or bequest to class 
which takes effect at testator’s death. 6 
ALR 2d 1342. 


91-225. 


References 


Cited or applied in In re Gaspar’s Es- 
tate, 128 M 383, 275 P 2d 656, 658. 


91-226. 


Antilapse statute as applicable to devise 
or bequest in terms of distributive share, 
under law, in estate of testator. 3 ALR 
2d 1419. 


91-227. 


References 


Cited or applied in In re Kay’s Estate, 
127 M 172, 260 P 2d 391, 393. 


Antilapse statute as applicable to devise 
or bequest in terms of distributive share, 
under law, in estate of testator. 3 ALR 2d 
1419, 

Benefit of direction in will for payments 
by devisee or legatee to third person as 


91-228. 
Murder of life tenant by remainderman 
or reversioner as affecting latter’s rights 


91-229. 
Operation and Effect 


A power of attorney to a physician to 
perform all medical services for decedent 
for which he was to receive $2,000, any 
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an adopted child seeking to inherit 
through the adoptive parent is not altered 
by this section. In re Miller’s Trust, 133 
M 354, 323 P 2d 885, 887. 


Time of ascertainment of membership 
with respect to devise or bequest to class 
which takes effect at testator’s death. 6 
ALR 2d 1342. 

Who are within gift or grant to “off- 
spring.” 23 ALR 2d 842. 


(7034) Words of donation and of limitation. 


Operation and Effect 

This section greatly restricts the force of 
section 91-218. In re Miller’s Trust, 133 
M 354, 323 P 2d 885, 887, 889. 


(7035) To what time words refer. 


death of testator or to termination of in- 
tervening estate. 20 ALR 2d 830. 


(7036) Devise or bequest to a class. 


Taking per stirpes or per capita under 
will, 13 ALR 2d 1023. 


(7040) When devises and bequests vest. 


Provision of will for forfeiture in case 
of contest, as applied to contest by one not 
a beneficiary. 7 ALR 2d 1357. 


(7041) When cannot be divested. 


Appointee’s renunciation of appointment. 
9 ALR 2d 1382. 


(7042) Death of devisee or legatee. 


surviving latter’s death and passing as 
part of his estate. 6 ALR 2d 366. 

Devise or bequest to designated indivi- 
dual “or his estate,” “or his children,” “or 
his representatives,” or the like (other 
than “or his heirs’), as subject to lapse 
in event of individual’s death before that 
of testator. 11 ALR 2d 1387. 


(7043) Interests in remainder are not affected. 


to remainder of reversion. 24 ALR od 


1120. 


(7044) Conditional devises and bequests. 


unpaid balance thereof to be paid by her 
executor contained a conditional disposi- 
tion. Trenouth v. Mulroney, 124 M 499, 
227 P 2d 590, 596. 
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Substitution of beneficiaries upon de- representatives,’ or the like, other than 
vise or bequest to designated individual “or his heirs.” 11 ALR 2d 1387. 
“or his estate,” “or his children,” “or his 
91-235. (7050) Advancements—when ademptions. 


Construction and effect of general legacy Ademption of legacy of business or in- 
conditional upon ademption of specific terest therein. 16 ALR 2d 1404. 
legacy or devise to legatee. 2 ALR 2d 819. 


CHAPTER 3—WILLS—GENERAL PROVISIONS 


Section 91-321. Devise or bequest to trustee of inter vivos trust established by testa- 
tor—validity—property not deemed held under testamentary trust. 


91-303. (7053) Order of resort to estate for debts. 


Phrase in will, “subject to payment of of property otherwise subject thereto. 2 
debts,” and the like, as charging particular ALR 2d 1310. 
devise or bequest with debts in exoneration 


91-304. (7054) Same—for payment of legacies. 


Legacy accepted by surviving spouse in sonalty is insufficient to pay legacy. 2 
lieu of dower for other marital rights ALR 2d 607. 
as charge upon real estate, where per- 


91-310. (7060) Bequest of interest. 


“Proceeds” in will as indicating inten- 
tion as to whether assets are to constitute 
principal or income. 1 ALR 2d 194. 


91-311. (7061) Satisfaction. 


Satisfaction or ademption of general payment to the legatee or another. 26 
legacy by inter vivos gift, transfer, or ALR 2d 9. 


91-315. (7065) HExecutor according to the tenor. 


Delegation of Authority to Name Execu- and trust the power to name the executor 
tor of her will. In re Effertz’ Estate, 123 

A testatrix has the right to delegate M 45, 207 P 2d 1151, 1154, 11 ALR 2d 
to the person in whom she has confidence 1278. 


91-319. (7069) The law of what place applies. 


Operation and Effect graphic will is determined by Montana 
The validity of a transfer of real prop- law. In re Gift’s Estate, 125 M 95, 232 
erty in Montana by means of a holo- P 2d 328, 332. 


91-321. Devise or bequest to trustee of inter vivos trust established by 
testator—validity—property not deemed held under testamentary trust. 
A devise or bequest may be made by a will to a trustee or trustees of a 
trust created by the testator or some other person, including a funded 
or unfunded life insurance trust, although the grantor or settlor has 
reserved any or all rights of ownership of the insurance contracts, when 
the trust is established by written instrument executed before or con- 
eurrently with the execution of such will. Such devise or bequest shall 
not be invalid because the trust is amendable or revocable, or both, or 
because the trust was amended after the date of execution of the will. 
Unless the will provides otherwise, the property so devised or bequeathed 
shall not be deemed to be held under a testamentary trust of the testator 
but shall become a part of the trust to which it is given to be admin- 
istered and disposed of in accordance with the provisions of the instru- 
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ment establishing such trust, including any amendments thereto, made 
prior to the death of the testator, regardless of whether made before or 
after the execution of the will. An entire revocation of the trust prior 


to the testator’s death shall invalidate the devise or bequest. 


History: En. Sec. 1, Ch. 185, L. 1959. 


Title of Act 


An act to provide for devises or be- 
quests to a trust by will when the trust is 
amendable or revocable, or both, or because 
the trust was amended after the date of 
execution of the will; to provide that the 
property so devised or bequeathed shall not 


be deemed to be held under a testamentary 
trust, unless the will provides otherwise; 
and containing a repealing clause. 


Repealing Clause 

Section 2 of Ch. 185, Laws 1959 repealed 
all acts or parts of acts in conflict there- 
with, 


CHAPTER 4—SUCCESSION 


Section 91-423. 


Uniform Simultaneous Death Act—disposition of property when no 


sufficient evidence of survivorship. 


91-424. 
91-425. 
91-426. 
91-427. 
91-428. 


Act not retroactive. 


Simultaneous death of successive beneficiaries—division of property. 
Simultaneous death of joint tenants or tenants by the entirety. 
Insurance policies—death of insured and beneficiary. 


Act does not apply if decedent provides otherwise. 


91-429. Uniformity of interpretation. 
91-430. Short title. 
91-401. (7071) Succession defined. 
References 


Cited in In re Miller’s Trust, 133 M 354, 
323 P 2d 885, 887. 


91-402. 


Confirmation of Sale of Property—Heirs 
as Necessary Parties 


Where sale of land was made by oral 
agreement with administrator without con- 
firmation of court, and thereafter to clear 
title a petition for sale of land was filed 
and bids were received, one by the pur- 
chaser for the amount so paid and one from 
another party for more than twice the 
amount bid by the purchaser (see section 
91-3016), and sale was confirmed in such 
purchaser, such sale and judgment of con- 
firmation were void on objection of the 
heirs although no fraud was practiced, the 
heirs not being parties to the proceeding. 
Larson v. Whitmer, 124 M 399, 224 P 2d 
983, 986. 


91-403. 
“Heirs-at-Law” 
Heirs-at-law are those determined under 
the Code provisions on succession in force 
at the time of death of the testatrix. In 


re Benolken’s Estate, 122 M 425, 205 P 2d 
1141, 1144. 


Right of Adopted Child to Inherit from 
Natural Parents 


Nothing in the adoption laws of Mon- 
tana nor in any other Montana laws says 
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(7072) Intestate estate—to whom passes. 


Operation and Effect 


Where a person dies without a will the 
property passes to the heirs immediately 
subject to administration, therefore the 
fact that a person claims to be the owner 
of all the property of the estate of his 
deceased mother does not affect his statu- 
tory right to administer the estate. In re 
Wilcox’ Estate, 122 M 290, 201 P 2d 989, 
991. 


References 


Cited in In re Van Voast’s Estate, 127 
M 450, 266 P 2d 377, 382 (dissenting 
opinion) ; In re Gaspar’s Estate, 128 M 383, 
275 P 2d 656, 658. ! 


(7073) Succession to and distribution of estates. 


that upon adoption, the lawfully begotten | 
bodily issue of a person ceases to be the 
heir of its natural parent. In re Kay’s. 
Estate, 127 M 172, 260 P 2d 391, 395. 

The adoption of a child does not destroy 
his status as one of the issue of his 
natural ancestors nor does an adopted 
child lose his right to inherit from his 
natural parent. In re Kay’s Estate, 127 
M 172, 260 P 2d 391, 395. 


SUCCESSION 


References 


Cited in Harrison v. Cannon, 122 M 318, 
- 203 P 2d 978; In re Van Voast’s Estate, 
127 M 450, 266 P 2d 377, 381 (dissenting 
opinion); In re Gaspar’s Estate, 128 M 383, 
275 P 2d 656, 659. 


Time of ascertainment of membership 


91-404. 


Right of illegitimate to take under 
testamentary gift to “heirs.” 27 ALR 2d 
1232. 


91-406. 


Time of ascertainment of membership 
with respect to devise or bequest to class 


91-425 


with respect to devise or bequest to class 
which takes effect at testator’s death. 6 
ALR 2d 1342. 


(7074) Illegitimate children to inherit in certain events. 


(7076) Degrees of kindred—how computed. 


which takes effect at testator’s death. 6 
ALR 2d 1342. 


91-423. Uniform Simultaneous Death Act—disposition of property 


when no sufficient evidence of survivorship. 


Where the title to property 


or the devolution thereof depends upon priority of death and there is no 
sufficient evidence that the persons have died otherwise than simultaneously, 
the property of each person shall be disposed of as if he had survived, 


except as provided otherwise in this act. 


History: En. Sec. 1, Ch. 20, L. 1951. 


Compiler’s Note 


The Uniform Simultaneous Death Act 
has been adopted by Alabama, Alaska, 
Arkansas, California, Connecticut, Dela- 
ware, Florida, Hawaii, Idaho, Illinois, In- 
diana, Iowa, Kansas, Kentucky, Maine, 
Maryland, Massachusetts, Michigan, Min- 
nesota, Missouri, Nebraska, Nevada, New 
Hampshire, New Jersey, New York, North 
Carolina, North Dakota, Oregon, Pennsyl- 
vania, Rhode Island, South Carolina, South 


91-424. Simultaneous death of 


Dakota, Tennessee, Vermont, Virginia, 
Washington, Wisconsin and Wyoming. 


Title of Act 


An act providing for the disposition of 
property where there is no sufficient evi- 
dence that persons have died otherwise 
than simultaneously, and to make uniform 
the law with reference thereto, and re- 
pealing paragraph forty (40), section 93- 
1301-7, Revised Codes of Montana of 1947 


Death¢=5. 
25 -C.J.8.. Death § 11, 


successive beneficiaries—division of 


property. Where two [2] or more beneficiaries are designated to take 
successively by reason of survivorship under another person’s disposition 
of property and there is no sufficient evidence that these beneficiaries have 
died otherwise than simultaneously the property thus disposed of shall 
be divided into as many equal portions as there are successive beneficiaries 
and these portions shall be distributed respectively to those who would have 
taken in the event that each designated beneficiary had survived. 
History: En. Sec. 2, Ch. 20, L. 1951. 


91-425. Simultaneous death of joint tenants or tenants by the entirety. 
Where there is no sufficient evidence that two [2] joint tenants or tenants 
by the entirety have died otherwise than simultaneously the property 
so held shall be distributed one-half as if one had survived and one-half as 
if the other had survived. If there are more than two [2] joint tenants 
and all of them have so died the property thus distributed shall be in the 
proportion that one bears to the whole number of joint tenants. 

History: En. Sec. 3, Ch. 20, L. 1951. 


91-426 WILLS, SUCCESSION AND PROBATE. 

91-426. Insurance policies—death of insured and beneficiary. Where 
the insured and the beneficiary in a policy of life or accident insurance 
have died and there is no sufficient evidence that they have died otherwise 
than simultaneously the proceeds of the policy shall be distributed as if 
the insured had survived the beneficiary. 

History: En. Sec. 4, Ch. 20, L. 1951. 


91-427. Act not retroactive. This act shall not apply to the distribu- 
tion of the property of a person who has died before it takes effect. 
History: En. Sec. 5, Ch. 20, L. 1951. 


91-428. Act does not apply if decedent provides otherwise. This act 
shall not apply in the case of wills, living trusts, deeds, or contracts of 
insurance wherein provision has been made for distribution of property 
different from the provisions of this act. 

History: En. Sec. 6, Ch. 20, L. 1951. 


91-429. Uniformity of interpretation. This act shall be so construed and 
interpreted as to effectuate its general purpose to make uniform the law 
in those states which enact it. 

History: En. Sec. 7, Ch. 20, L. 1951. 


91-430. Short title. This act may be cited as the Uniform Simultaneous 


Death Act. 
History: En. Sec. 8, Ch. 20, L. 1951. 


Repealing Clause 

Section 9 of Ch. 20, L. 1951 repealed 
all acts and parts of acts in conflict there- 
with and paragraph 40 of sec. 93-1301-7, 
R. C. M. 1947. 


: Ly Ret 
any of the provisions of this act or the 
application thereof to any persons or cir- 
cumstances is held invalid such invalidity 
shall not affect other provisions or appli- 
cations of the act which can be given 
effect without the invalid provisions or 
application, and to this end the provisions 


of this act are declared to b » 
Separability Clause ared to be severable 


Section 10 of Ch. 20, L. 1951 read “If 


CHAPTER 5—ESCHEATED ESTATES—INHERITANCE BY NONRESIDENT 
ALIENS—DISPOSAL OF UNCLAIMED PROPERTY 


Section 91-502. Title to escheated property vests in state—when. 


91-510. . Disposition of moneys from escheated estates. 

91-512. Duty of attorney general—employment of special assistant. 

91-520. Conditions under which aliens in foreign country may inherit. 
91-521. Duties of executors and administrators in estates involving alien heirs. 


91-502. Title to escheated property vests in state—when. Whenever 
the title to any property, either real or personal, or mixed, fails for any 
reason including want of heirs or next of kin, such title shall vest in the 
state of Montana immediately upon the death of the owner without an 
inquest or other proceeding in the nature of office found, and there shall — 
be no presumption that such owner died leaving heirs or next of kin; 
provided that in relation to property other than estates, title shall be 
presumed to have failed whenever the owner, beneficial owner, or person 
entitled to any such property within this state has been or shall be and 
remain unknown for a period of twenty (20) successive years, and during 
such period whenever the whereabouts of such owner, beneficial owner 
or persons has been or shall be and remain unknown, and during such 


94 
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period whenever any personal property wherever situated has been or 
shall be and remain unclaimed, then, in such event, such personal property 
shall escheat to the state. 

All sums escheated under the provisions of the Escheated Property Act 
shall be deposited by the treasurer in the escheated estates fund; in con- 
nection with the recovery of money or property from escheats other than 
those from estates, the state treasurer is hereby authorized and directed 
to deduct the costs incurred in reducing such moneys or property to the 
possession of the state of Montana, which sum shall not exceed five per 
centum (5%) of the amount so recovered, except for such other costs 
and fees as the judgment of escheat shall so direct. 


Moneys and properties placed in the escheated estates fund shall be 
held in trust for a period of ten (10) years prior to deposit in the public 
school fund by the state treasurer ; such ten (10) year period being a time 
within which the owner, jane Owner, or any person having a right, 
title, or interest in the property or money escheated may make claim 
upon the escheated estates fund by the institution of an action for the 
dissolution of the trust in an amount equal to the full amount or value 
of the property escheated minus the costs and expenses incident to reduc- 
ing the same to the possession of the state. 


In order to ascertain if any person has knowledge of or is in possession 
of any escheatable property, it shall be lawful for the attorney general 
or his assistant to obtain discovery on motion in the district court requiring 
any such person or persons to divulge any information they may have 
concerning the possession or location of any property subject to escheat, 
or any other information pertinent to the recovery of such property by 
the state of Montana or which information may lead to the discovery of 
such escheatable property. 


History: En. Sec. 2, Ch. 184, L. 1943; 
amd. Sec. 1, Ch. 170, L. 1953. 


Amendment 

The 1953 amendment substituted the 
word “or?” for a comma which appeared 
after the word “real?” and added the 
words “any reason including” in the first 
sentence; added the proviso to the first 
paragraph and added the second, third 
and fourth paragraphs to this section. 


Repealing Clause 
Section 2 of Ch. 170, Laws 1953 repealed 


all acts and parts of acts in conflict 
therewith. 


Effective Date 

Section 3 of Ch. 170, Laws 1953 pro- 
vided the act should be in effect immedi- 
ately upon its passage and approval. Ap- 
proved March 3, 1953. 


91-509. Court action by claimant of property, etc. 


References 
Cited or applied in the dissenting opin- 


91-510. 


Disposition of moneys from escheated estates. 


ion in In re Stoian’s Estate, 128 M 52, 269 
P 2d 1085, 1089. 


All money or 


property which is at the time of the passage and approval of this act in 
the hands of the state treasurer, from escheated estates, shall be placed 
by him in a fund to be known as the escheated estates fund of the State 
of Montana: Out of said fund the state treasurer shall pay all claims regu- 
larly presented against the state and approved by the state board of 
examiners in order to defray the costs of enforcing this act and all other 
acts relating to escheated estates in an amount to be designated and 
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appropriated by the legislative assembly of the state of Montana each 
biennium. “Costs” shall be construed to mean such expenses as are neces- 
sarily employed in the enforcement and administration of the escheated 
estate laws and all other expenses of enforcing the provisions of the laws 
relative to escheated estates. 


All other sums remaining in the escheated estates fund and not other- 
wise herein provided for administrative purposes and expenses shall be 
deposited by the state treasurer in the public school fund on the first 
day of July, 1953, and on the first day of July of each year thereafter. 


Provided further, however, that trust estates created under the pro- 
visions of section 91-520, Revised Codes of Montana, 1947, as amended, 
shall not become a part of the escheated estates fund until finally escheated 
as provided by law. 


History: En. Sec. 10, Ch. 184, L. 1943; 
amd. Sec. i, Ch. 165, L. 1953. 


Amendment 

The 1953 amendment completely re- 
wrote this section. Prior to amendment 
it read: “All money or property, which 
is at the time of the passage and approval 
of this act, in the hands of the state 
treasurer, from escheated estates, shall 


of this act in which to file and bring 
an action for the recovery of the same 
as hereinabove provided.” 


Repealing Clause 


Section 3 of Ch. 165, Laws 1953 re- 
pealed all acts and parts of acts in conflict 
therewith. 


Effective Date 


be placed by him in the public school 
fund of the state of Montana and any 
person claiming such money or property 
at any time thereafter shall have two 


Section 2 of Ch. 165, Laws 1953 pro- 
vided the act should be in effect immedi- 
ately after its passage and approval. Ap- 
proved March 3, 1953. 


(2) years after the passage and approval 


91-512. Duty of attorney general—employment of special assistant. 
The attorney general of the state of Montana shall be the legal advisor 
to the state treasurer in connection with all escheated property matters and 
it shall be the duty of the attorney general to make investigations and con- 
duct inquiries to determine whether there is property in the state of Mon- 
tana which should escheat to the state of Montana, and to take all steps 
necessary to secure such escheat, and for this purpose the attorney gen- 
eral is authorized and empowered to employ a special assistant at a salary 
not to exceed six thousand dollars ($6,000.00) per annum together with 
actual, necessary expenses while engaged in outside work in connection 
with the duties of his office as defined by law. Such salary and expenses 
shall be payable monthly from the escheated estates fund. 

History: En. Sec. 12, Ch. 184, L. 1943; 


all acts and parts of acts in conflict 


amd. Sec. 1, Ch. 193, L. 1953. 


Amendment 

The 1953 amendment raised the salary 
of the special assistant from $3,000 to 
$6,000; added expense provisions and 
added the last sentence. 


Repealing Clause 
Section 3 of Ch. 193, Laws 1953 repealed 


therewith. 


Effective Date 

Section 2 of Ch. 193, Laws 1953 pro- 
vided the act should be in effect immedi- 
ately after its passage and approval. Ap- 
proved March 4, 1953. 


91-520. Conditions under which aliens in foreign country may inherit. 


1. No person shall receive money or property, save and except mining 
property, as provided in section 25, Article III, of the Constitution of the 
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state of Montana, as an heir, devisee and/or legatee of a deceased person 
_ leaving an estate or portion thereof in the state of Montana, if such heir, 
devisee and/or legatee, at the time of the death of said deceased person, is 
not a citizen of the United States and is a resident of a foreign country at 
the time of the death of said intestate or testator, unless, reciprocally, the 
foreign country in question would permit the transfer to an heir, devisee 
and/or legatee residing in the United States, of property left by a deceased 
person in said foreign country. 

2. In order to prove reciprocity the alien heir, devisee and/or legatee 
must establish by competent evidence produced at a hearing to determine 
heirship; (a) that such foreign country recognizes the right of United 
States citizens to inherit property left by a deceased person in such foreign 
country; (b) that such foreign country places no restrictions upon the 
movement of money or property out of such foreign country to an heir, 
devisee and/or legatee residing in the United States. 


3. If such proof as required by subsection 2 establishes the fact that 
such foreign country recognizes the right of inheritance, but restricts the 
movement of money or property out of such foreign country to an heir, 
devisee and/or legatee residing in, and a citizen of the United States, 
then and in that event, the court upon such a determination, shall at the 
time of final distribution, order the inheritance of such alien heir, devisee 
and/or legatee distributed to the state treasurer of the state of Montana, 
in trust for such named heir, devisee and/or legatee, under such conditions 
and restrictions as are imposed on the movement of money or property by 
such foreign country in question to an heir, devisee and/or legatee residing 
in, and a citizen of the United States. 


4, In an action for dissolution of the trust so created, the following 
jurisdictional facts must be set forth in the complaint: (a) the name of 
the beneficiary of the trust; (b) the foreign country in which the bene- 
ficiary has his permanent residence; (c) the conditions and restrictions 
imposed upon the trust funds by the court in its decree of final distribu- 
tion; (d) the fact that the beneficiary is in the state of Montana; (e) the 
verification of the complaint by the beneficiary before an official of the 
state of Montana authorized by law to administer oaths; (f) that the 
action has been commenced within the period of three (3) years of the 
date the trust was created, unless the conditions of the trust declare a 
shorter or longer period to exist in the country of the foreign heir’s resi- 
dence and that reciprocally such period has been imposed to satisfy the 
requirements of reciprocity, hereinabove set forth; (g) in the event that 
the beneficiary is a minor or insane person, his action must be instituted 
within the period of limitation herein provided for the commencement of 
the action, by his guardian, duly appointed under the laws of the country 
of residence of said minor or insane person and the record of such ap- 
pointment shall be fully exemplified and attested by a duly accredited 
representative of the state department of the government of the United 
States of America in such foreign country; (h) unless the action herein 
provided shall have been commenced within three (8) years, or such 
shorter or longer period as is specifically declared as a condition of the 
trust, as hereinabove required, then such trust funds shall forthwith escheat 
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to the state of Montana, and no action can thereafter be instituted in the 
courts of this state for the recovery of such escheated trust funds. 

5. The action provided for under the provision of subsection 4 hereof 
shall in all other respects comply with the requisites of section 91-518. 

6. No estate in which alien heirs, devisees and/or legatees have a 
distributive share shall be considered to be in a condition to petition for 
final distribution, unless, the court enters a written order in such estate 
decreeing that an action for determination of heirship has been instituted 
in which the state of Montana was made a party-defendant and that a decree 


determining heirship has been entered and filed in said action. 


History: En. Sec. 2, Ch. 104, L. 1939; 
amd. Sec. 1, Ch. 31, L. 1951; amd. Sec. 
i Ch. 144, L. 1953. 


Amendments 


The 1951 amendment added all that part 
of this section following the first para- 
graph. 

The 1953 amendment in subsection 4 (f) 
added the number “(3)” and the part 
beginning with the words “unless the con- 
ditions”; in subsection 4 (h) inserted 
“(3)”, the words “or such shorter or 
longer period as is specifically declared 
as a condition of the trust” and the 
word “hereinabove” between the words 
“as” and “required.” 


Repealing Clauses 


Section 2 of Ch. 31, Laws 1951 and 
Sec. 2 of Ch. 144 Laws 1953 repealed all 
acts and parts of acts in conflict there- 
with. 


Effective Date 


Section 3 of Ch. 144, Laws 1953 pro- 
vided this act should be in effect immedi- 
ately after its passage and approval. Ap- 
proved March 2, 1953. 


Determination of Heirship by Court 


Rather than relying on the opinion of a 
California court that heirs in Rumania 
may inherit from persons dying in this 
country since there is reciprocity between 
the United States and Rumania, a trial 
court should make its own determination 
of whether or not the country of Ru- 
mania has reciprocity with the United 
States in connection with inheritance 
after due notice is given to the interested 
litigants that a case decided in a sister 
state is to be used in connection with its 
findings and an opportunity afforded all 
litigants interested to be heard upon the 
question. Such trial court should also 
make a determination as to whether or 
not such foreign country places restric- 
tions upon the movement of money or 
property out of such foreign country, and 
if so make its order accordingly. In re 
Stoian’s Estate, 128 M 52, 269 P 2d 1085, 
1088. (Dissenting opinions, 128 M 52, 269 
P 2d 1085, 1088, 1089.) 
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Foreign Law—Notice 

Before one can rely on a foreign coun- 
try’s law that persons in this country may 
inherit’ property located in the foreign 
country there must be notice given of the 
intent to rely on the foreign law. In re 
Stoian’s Estate, 128 M 52, 269 P 2d 1085, 
1088. (Dissenting opinions, 128 M 52, 269 
P 2d 1085, 1088, 1089.) 


Operation and Effect 


Where reciprocity was shown and such 
foreign heirs were residents of Rumania, 
their shares in the estate of the deceased, 
by operation of law, passed to the attor- 
ney general of the United States, suc- 
cessor to the rights of the alien property 
custodian, because Rumania was a “desig- 
nated enemy country.” In re Gaspar’s Es- 
tate, 128 M 383, 275 P 2d 656, 659. 


Where the decedent died in 1940, his 
estate vested immediately in his heirs 
and the 1951 amendment to this section 
which requires in proving reciprocity that 
the alien heir established that such for- 
eign country places no restrictions upon 
the movement of money or property out 
of such foreign country, the amendment 
would not apply to the instant proceed- 
ing since it would take away or impair 
vested rights. In re Gaspar’s Estate, 128 
M 383, 275 P 2d 656, 662. 


Operation of Amendment 


Where death occurred in 1949, the estate 
passed at that time and the amendment 
made in 1951 can have no application to 
this estate. In re Spoya’s Estate, 129 M 83 
282 P 2d 452, 454. 


In decree of distribution court improper- 
ly applied the provisions of this section, as 
amended, in setting up a trust of the prop- 
erty bequeathed and devised to certain 
foreign heirs, the state holding as trustee, 
where decedent died November 27, 1948. 
In re Hofmann’s Estate, 132 M 387, 318 
P 2d 230, 242. 


d 


Reciprocity—Burden of Proof 

The burden of proving reciprocity falls 
upon the foreign heirs, because they, be- 
ing in the foreign country, are in a better 
position to prove the laws thereof than 
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any other party to the heirship proceed- 
ings. The fact that such burden rests up- 
on the foreign heirs does not mean, how- 
ever, that no other party to the heirship 
proceedings may make such proof, where 
it is to their interests to do so. In re 
Gaspar’s Estate, 128 M 383, 275 P 2d 656, 
659. 


Reciprocity—Proving 

Certified copies of decisions of district 
courts, containing the seal of the court 
properly authenticated and in substantial 
compliance with 93-1001-19, showing in 
substance that in the cases under consid- 
eration American citizens either inherited 
property from the estate of one dying in 
Yugoslavia or the decision otherwise re- 
spected property rights of American citi- 
zens in property in Yugoslavia were prop- 
erly received in evidence. In re Spoya’s 
Estate, 129 M 83, 282 P 2d 452, 456. 


Certificates made by the ambassador ex- 
traordinary and plenipotentiary of Yugo- 
slavia to the United States to the effect 
that the Constitution and laws of Yugo- 
slavia and treaties between Yugoslavia 
and the United States accord to citizens 
of the United States the reciprocal right 
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of inheritance equal to those accorded to 
citizens of Yugoslavia were properly re- 
ceived in evidence to prove reciprocity. 
In re Spoya’s Estate, 129 M 83, 282 P 2d 
452, 456. 


The qualification of a witness to testify 
as an expert is a matter within the sound 
discretion of the trial court, and where 
there is no showing of a clear abuse of 
that discretion the ruling of that court 
will not be disturbed on appeal. In re 
Spoya’s Hstate, 129 M 83, 282 P 2d 452, 
455, 

It is not a requirement that before a 
person can be an expert in the field of 
foreign law that he must have been ad- 
mitted to practice law in some jurisdiction. 
In re Spoya’s Estate, 129 M 83, 282 P 2d 
452, 455. 

Portions of the Constitution of Yugo- 
slavia, certified to by the Minister of Jus- 
tice of Yugoslavia, and relating to the in- 
heritance of private property were prop- 
erly received in evidence. In re Spoya’s 
Estate, 129 M 83, 282 P 2d 452, 456. 


References 


Cited in In re Bell’s Estate, — M —, 
331 P 2d 517, 521. 


91-521. Duties of executors and administrators in estates involving 


alien heirs. 


In any estate where money or property would have vested in 


any alien person but for the provisions of section 91-520, it shall be the 
duty of the executor or the administrator thereof, as soon as he shall have 
completed and filed the inventory and appraisement in said estate to furnish 
the attorney general with the following written information and file a copy 


thereof, in the probate proceedings in said estate: 
1. The names and addresses of the alien heirs, devisees and/or legatees 


in said estate ; 


2. The share, or proportionate share thereof of each of said alien heirs; 
3. The appraised value of the entire estate. 


History: En. Sec. 3, Ch. 104, L. 1939; 
amd. Sec. 1, Ch. 30, L. 1951. 
Amendment 


The 1951 amendment provided for the 
filing of names of alien heirs with the at- 
torney general after inventory and ap- 
praisement instead of listing such heirs in 
the petition for letters and also in the 
petition for distribution. The amendment 


CHAPTER 
91-601. 


References 
Cited or applied in the dissenting opin- 
ion in State ex rel. Hill v. District 
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also omitted those provisions of the sec- 
tion providing for the disposition of prop- 
erty which would have gone to such heirs. 
Present provisions for the disposition of 
such property are found in sec. 91-520. 


Repealing Clause 
Section 2 of Ch. 30, L. 1951 repealed 


all acts and parts of acts in conflict there- 
with. 


6—PROBATE PROCEEDINGS—PUBLIC . ADMINISTRATOR 
(9990) Duties of public administrator. 


Court, 126 M 1, 242 P 2d 850, 854, 31 ALR 
2d 749. 


91-701 


WILLS, SUCCESSION AND PROBATE 


CHAPTER 7—PROBATE PROCEEDINGS—GENERAL JURISDICTION 
OF DISTRICT COURT 


91-701. 

“Domiciliary” and “Ancillary” Admin- 
istration 

Administration in the state where the 
person was domiciled at the time of his 
death is deemed the principal or primary 
administration and is ordinarily termed 
“domiciliary administration,’ while ad- 
ministration in a state other than where 
the decedent was domiciled at the time of 
his death but wherein the decedent left 
property is termed “ancillary” or “aux- 
iliary” administration. In re Smith’s Es- 
tate, 126 M 558, 255 P 2d 687, 691. 


Operation and Effect 

Where, at the time of decedent’s death 
his alleged will, wherever executed was a 
domestic document in Montana wherein 
decedent was domiciled and left estate 
and not a foreign writing of some person 
residing and domiciled in some other state 
or foreign country, the filing, offering for 
probate and proving of such domestic will 
is governed by the provisions of this sec- 
tion, sections 91-801 to 91-812, 91-901 to 
91-907 and not by the provisions of sec- 
tions 91-1001, 91-1002 and 91-1003. In re 
Smith’s Estate, 126 M 558, 255 P 2d 687, 
691. 


Original Probate 
Under the provisions of subdivision 1] 


(10018) Jurisdiction of the court over the estate, etc. 


of this section it is the declared public 
policy of this jurisdiction that the first, 
the primary or the original probate of a 
will should be made in the county in 
which the decedent was a resident and 
domiciled at the time of his death. In 
re Smith’s Estate, 126 M 558, 255 P 2d 
687, 691. 


Residence 

In the enactment of subdivision 1 of 
this section the legislature has treated 
“residence” as synonymous with “domi- 
cile.” In re Smith’s Estate, 126 M 558, 255 
Pwad “687, 691: 


Residence of Decedent 


Where decedent was a life long resi- 
dent of one county but went to another 
county to a rest home since no similar 
care could be obtained in his home coun- 
ty and other evidence disclosed that he 
did not intend to change his residence, he 
retained his legal residence in his home 
county. In re Ingersol’s Estate, 128 M 230, 
272 P 2d 1003. 


References 

Cited or applied in In re Bargler’s Es- 
tate, 129 M 491, 289 P 2d 680, 681; State 
v. District Court, 181 M 502, 312 P 2d 
119, 122, 


CHAPTER 8—PROBATE PROCEEDINGS—PROBATE OF WILLS 


Section 91-811. 
91-801. 


References 


Cited or applied in In re Smith’s Es- 
tate, 126 M 558, 255 P 2d 687, 691; State 


91-802. 


References 


Cited or applied in the dissenting opin- 
ion in State ex rel. Hill v. District Court, 


91-803. 
References 


Cited in In re Minder’s Estate, 128 M 1, 
270 P 2d 404, 412, 45 ALR 2d 898. 


91-804. 
Construction 
This section is neither mandatory nor 
jurisdictional. It does not compel action. 
It merely permits action and then only in 
a case coming squarely within its pro- 


(10022) Contents of petition. 


Proof required when no contest. 


(10020) Custodian of will to deliver same, to whom—penalty. 


ex rel. Reid v. District Court, 126 M 586, 
256 P 2d 546, 551 (dissenting opinion). 


(10021) Who may petition for probate of will. 


126 M 1, 242 P 2d 850, 852, 31 ALR 2d 
749; In re Minder’s Estate, 128 M 1, 270 
P 2d 404, 410, 45 ALR 2d 898. 


(10023) When executor forfeits right to letters. 


visions. In re Minder’s Estate, 128 M 1, 
270 P 2d 404, 408, 45 ALR 2d 898. 


Mere failure of the executor to file his 
petition for probate and for letters for 
30 days or more after learning of test- 
ator’s death will not of and in itself effect 
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a forfeiture of the named executor’s right 
to letters testamentary, for, if and when 
_ good cause be shown for the delay, then 
and thereupon, the trial judge is divested 
of his authority to adjudge an involuntary 
or implied renunciation of the named exec- 
utor’s right to letters testamentary. In 
re Minder’s Estate, 128 M 1, 270 P 2d 404, 
408, 45 ALR 2d 898. 


Operation and Effect 
Good cause was shown for the delay of 


91-806. 
Operation and Effect 


Where the decedent was domiciled in 
Montana and left an estate, the statutory 
requirements for offering the will to pro- 
bate, notice, and the opportunity to con- 
test the purported will may not be circum- 
vented and evaded by the simple device 
of first offering decedent’s alleged will 
for probate in California, where decedent 
also left some property, and then return- 
ing to Montana, the state of decedent’s 
residence and domicile, with an authenti- 


91-807. 
Operation and Effect 


Where the decedent was domiciled in 
Montana and left an estate, the statutory 
requirements for offering the will to pro- 
bate, notice, and the opportunity to con- 
test the purported will may not be circum- 
vented and evaded by the simple device 
of first offering decedent’s alleged will for 
probate in California, where decedent also 
left some property, and then returning to 
Montana, the state of decedent’s residence 
and domicile, with an authenticated copy 
of the probate proceedings had in Cali- 
fornia and thereupon, without any notice 


91-810. 


Executor of Prior Will Cannot Contest 
a Will 

The only persons authorized to contest 
a will are those who, but for the will, 
would succeed in some degree to the 
decedent’s estate; therefore, an executor 
named in a prior will cannot contest a 
codicil naming a new person executor. 
State ex rel. Hill v. District Court, 126 
M 1, 242 P 2d 850, 31 ALR 2d 749 (the 
court was closely divided on this, however, 
see the dissenting opinion of two judges, 
126 M 1, 242 P 2d 850, 852.) 


91-811. 


OF WILLS 


(10030) Proof required when no contest. 


91-811 


the named executor in filing the petition 
for probate when it was shown that he 
delayed the filing at the request of the 
heirs and legatees in order for them to 
give him an inventory of the estate but 
that they evaded doing so. In re Minder’s 
Estate, 128 M 1, 270 P 2d 404, 45 ALR 2d 
898. 


References 


Cited or applied in In re Smith’s Estate, 
126 M 558, 255 P 2d 687, 692. 


(10025) Notice of petition for probate—how given. 


cated copy of the probate proceedings 
had in California and thereupon, without 
any notice whatever to the heirs, legatees, 
and devisees resident in Montana, obtain- 
ing an order admitting the alleged will 
to probate and granting letters of ad- 
ministration, merely upon the presentation 
of a petition therefor and the submission 
of the authenticated copy of the Cali- 
fornia proceedings. In re Smith’s KEs- 
tate, 126 M 558, 255 P 2d 687, 692. 


(10026) Heirs and named executors to be notified, how. 


whatever to the heirs, legatees, and de- 
visees resident in Montana, obtaining an 
order admitting the alleged will to pro- 
bate and granting letters of administra 
tion, merely upon the presentation of a 
petition therefor and the submission of 
the authenticated copy of the California 
proceedings. In re Smith’s Estate, 126 
M 558, 255 P 2d 687, 692. 


References 


Cited in In re Hardy’s Estate, 133 M 
536, 326 P 2d 692. 


(10029) Who may appear and contest the will. 


References 


Cited or applied in In re Smith’s Ks- 
tate, 126 M 558, 255 P 2d 687, 692. 


Right to contest will or attack its 
validity. 28 ALR 2d 116. 

Right of executor or administrator to 
contest will or codicil of his decedent. 
31 ALR 2d 756. 


If no person appears 


to contest the probate of a will, the court or judge may admit the same to 


probate: 
(a) 


On the testimony of one of the subscribing witnesses only if he 


testifies that the will was executed in all particulars as required by law, 
and that the testator was of sound mind at the time of its execution. 
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(b) If it appears at the time of the filing of the petition to have the will 
proved that none of the subscribing witnesses reside in the county, and that 
the deposition of one of the witnesses to the will can be taken elsewhere, the 
court may direct it to be taken and may authorize a photographic copy of 
the will to be made and presented to such witness on his examination, who 
may be asked the same questions with respect to it and the handwriting of 
himself, the testator, and the other witness, as would be pertinent and 
competent if the original will were present. 


(c) If none of the subscribing witnesses reside in the county at the 
time appointed for proving the will, and it is made to appear to the court 
that the execution of the will cannot be proven under either of the foregoing 
subdivisions of this section, the court may admit the testimony of other 
witnesses to prove the sanity of the testator and the execution of the will; 
and, as evidence of such execution, it may admit proof of the handwriting 


of the testator and of the subscribing witnesses, or any of them. 


History: En. Sec. 18, p. 244, L. 1877; 
re-en. Sec. 18, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 18, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2330, C. Civ. Proc. 1895; re-en. 
Sec. 7395, Rev. C. 1907; re-en. Sec. 10030, 
R. C. M. 1921; amd. Sec. 1, Ch. 94, L. 1925; 
amd. Sec. 1, Ch. 71, L. 1949. Cal. C. Civ. 
Proc. Sec. 1308. 


Amendment 

The 1949 amendment substituted “of the 
filing of the petition to have the will 
proved” in subdivision (b) for “fixed for 
the hearing.” 


Repealing Clause 


Section 2 of Ch. 71, L. 1949 repealed 
all acts and parts of acts in conflict there- 
with. 

Effective Date 

Section 3 of Ch. 71, L. 1949 provided 
the act should be in effect from and after 


its passage and approval. Approved Feb- 
ruary 25, 1949. 


References 


Cited or applied in In re Smith’s Estate, 
126 M 558, 255 P 2d 687, 692. 


CHAPTER 9—PROBATE PROCEEDINGS—CONTESTING PROBATE OF WILLS 


91-901. 


Estoppel 


Although estoppel usually must be 
specially pleaded, in a will contest where 
grounds for objection to probate of will 
were that deceased had married after the 
execution of the will, and petitioner an- 
swered alleging the last marriage was void 
by reason of a previous marriage which 
had not been dissolved, no further plead- 
ing would be permissible under this sec- 
tion and therefore evidence of estoppel 
to question the validity of the divorce 
and second marriage was properly ad- 
missible. In re Anderson’s Estate, 121 M 
515, 194 P 2d 621, 626. 


(10032) Contestant to file grounds of contest, etc. 


Operation and Effect 


In a will contest the contestant has the 
burden of proof and ordinarily should be 
the one to first submit proof. But where 
the proponent submitted his proof first 
and covered the entire field there would be 
no purpose in going over the same ground 
a second time. In re Swords’ Estate, 129 
M 165, 284 P 2d 674, 679. 


References 


Cited or applied in In re Smith’s Es- 
tate, 126 M 558, 255 P 2d 687, 692; State 
ex rel. Reid v. District Court, 126 M 586, 
256 P 2d 546, 550. 


CHAPTER 10—PROBATE OF FOREIGN WILLS 


Section 91-1001. 


91-1001. 
and where. 


Wills proved in other states to be recorded, when and where. 


(10039) Wills proved in other states to be recorded, when 
All wills duly proved and allowed in any other of the United 


States, or in any foreign country or state, may be allowed and recorded 
in the district court of any county in which the testator shall have left any 
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91-1104 


estate, provided however, that the primary probate of any will of any 
testator who, at the time of his death, was a resident of Montana and left 


_ estate therein, must be had in the county of his residence in this state, and 


may not be proved and admitted as a foreign will. 


History: En. Sec. 27, p. 246, L. 1877; 
re-en. Sec. 27, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 27, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2350, C. Civ. Proc. 1895; re-en. 
Sec. 7404, Rev. C. 1907; re-en. Sec. 10039, 
R. C. M. 1921; amd. Sec. 1, Ch. 44, L. 
1939; amd. Sec. 1, Ch. 56, L. 1953. Cal. 
C. Civ. Proc. Sec. 1322. 


Amendment 


The 1953 amendment deleted the words 
“or shall have been a resident at the time 
of his death” which appeared after the 
words “testator shall have left any es- 
tate” and added the proviso. 


Repealing Clause 


Section 2 of Ch. 56, Laws 1953 repealed 
all acts and parts of acts in conflict 
therewith. 


91-1002. 


Operation and Effect 


Where the decedent was domiciled in 
Montana and left an estate, the statutory 
requirements prescribed in Chapter 8 of 
Title 91, relating to the offering of the 
will to probate, notice, and the opportun- 
ity to contest, may not be circumvented 
and evaded by the simple device of first 
offering decedent’s alleged will for pro- 
bate in California, where decedent also 
left some property, and then returning to 
Montana, the state of decedent’s residence 


91-1003. 


References 
Cited or applied in In re Gift’s Estate, 


Effective Date 


Section 3 of Ch. 56, Laws 1953 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 
ruary 20, 1953. 


Operation and Effect 


Where at the time of decedent’s death 
his alleged will was a domestic document 
in Montana wherein decedent was domi- 
ciled and left estate and not a foreign 
writing of some person residing and 
domiciled in some other state or foreign 
country, the filing, offering for probate 
and proving of such domestic will is gov- 
erned by the provisions of sections 91-701, 
91-801 to 91-812, 91-901 to 91-907 and not 
by the provisions of sections 91-1001, 91- 
1002 and 91-1003. In re Smith’s Estate, 
126 M 558, 255 P 2d 687, 691. 


(10040) Proceedings on production of foreign will. 


and domicile, with an authenticated copy 
of the probate proceedings had in Cali- 
fornia and thereupon, without any notice 
whatever to the heirs, legatees, and de- 
visees resident in Montana, obtaining an 
order admitting the alleged will to pro- 
bate and granting letters of administra- 
tion, merely upon the presentation of a 
petition therefor and the submission of 
the authenticated eopy of the California 
proceedings. In re Smith’s Estate, 126 
M 558, 255 P 2d 687, 692. 


(10041) Hearing proofs of probate for foreign will. 


125 M 95, 232 P 2d 328, 332; In re Smith’s 
Estate, 126 M 558, 255 P 2d 687, 691. 


CHAPTER 11—PROBATE PROCEEDINGS—CONTESTING WILLS AFTER 
PROBATE 


91-1101. 


References 
Cited or applied in State ex rel. Hilt 


91-1102. 
Parties Entitled to Notice 


This section seems to indicate that heirs 
not residing within the state are not en- 


91-1104. 


References 


Cited or applied in In re Hardy’s Hs- 
tate, 133 M 443, 325 P 2d 694. 


(10042) The probate may be contested within one year. 


v. District Court, 126 M 1, 242 P 2d 
850, 851, 31 ALR 2d 749; In re Hardy’s 
Estate, 133 M 536, 326 P 2d 692. 


(10043) Citation to be issued to parties interested. 


titled to notice of a contest. In re Hardy’s 
Estate, 133 M 536, 326 P 2d 692. 


(10045) Petitions to revoke probate of will tried by jury, etc. 


103 


91-1105 


91-1105. 
Acts in Good Faith 


Action of administrator under the will 
in resisting revocation of probate was not 
in good faith so as to exempt him from 
payment of costs under section 91-1106 
where one of the grounds for revocation of 
probate was undue influence by the admin- 
istrator and where the probate was re- 


91-1106. 


Operation and Effect 


When probate is revoked on the ground 
of undue influence by the person who re- 
sisted revocation, the costs must be paid 
by that party even though he was adminis- 


WILLS, SUCCESSION AND PROBATE 


(10046) On revocation of probate, powers of executor, etc. 


voked for this reason. In re Hardy’s Es- 
tate, 133 M 4438, 325 P 2d 694. 


Letters of Administration 


Upon revocation of probate for undue 
influence, letters of administration granted 
on the probate must be revoked. In re 
Hardy’s Estate, 133 M 443, 325 P 2d 694. 


(10047) Costs and expenses—by whom paid. 


trator under the will and would not, under 
section 91-1105, be liable for good faith 
acts during his administration. In re 
Hardy’s Estate, 133 M 4438, 325 P 2d 694. 


CHAPTER 13—PROBATE PROCEEDINGS—EXECUTORS AND ADMINISTRATORS 
—ISSUANCE OF LETTERS TESTAMENTARY AND OF ADMINISTRATION 


91-1301. 


Designation of Person to Name Execu- 
tor 


Where testatrix provided that “the 
nominee of the Roman Catholic Bishop” 
act as executor the court was required to 
appoint the person nominated by such 
bishop as executor and could not appoint 


(10056) To whom letters on proved will to issue. 


another as administrator with the will 
annexed. In re Effertz’ Estate, 123 M 
45, 207 P 2d 1151, 1154, 11 ALR 2d 1278. 


References 


Cited or applied in In re Hansen’s Es- 
tate, 126 M 522, 254 P 2d 1073, 1075. 


CHAPTER 14—PERSONS TO WHOM AND ORDER IN WHICH LETTERS 
OF ADMINISTRATION ARE GRANTED 


91-1401. 

Disqualification 

Assertion of claim to property, by sur- 
viving wife, which others contend belong 
to the estate does not render her or her 
nominee incompetent. In re Adkin’s Es- 
tate, 133 M 27, 319 P 2d 512, 513. 

The fact that the nominee of the widow 
may assert a claim against the estate is 
no ground of disqualification. In re Ad- 
kin’s Estate, 133 M 27, 319 P 2d 512, 513. 

When litigation arises between the wid- 
ow and the estate or its creditors, and the 
estate is insolvent then her interests be- 
come so antagonistic to the estate and the 
creditors that she ought not be appointed 
executrix or administratrix. In re Ad- 
kin’s Estate, 133 M 27, 319 P 2d 512, 514. 

Where widow was disqualified from 
serving as executrix by reason of assert- 
ing rights adverse to the estate which 
were involved in litigation, she could not 
still appoint some one else to serve. In re 
Adkin’s Estate, 133 M 27, 319 P 2d 512, 
514. 


Failure to Apply—Effect © 


The fact that son made no application 
for letters of administration of estate of 


(10068) Order of persons entitled to administer, etc. 


deceased mother until after application of 
public administrator, did not work a for- 
feiture of his right to be appointed where 
he was laboring under the impression 
there was no estate to administer. In re 
Wilcox’ Estate, 122 M 290, 201 P 2d 989, 
991, 


Where persons entitled to preference in 
appointment as administrator fail to file 
a petition until letters have been issued 
to another and have not availed them- 
selves of the provisions of section 91-1504, 
they cannot have the letters revoked ex- 
cept under the provisions of section 91- 
1601 or sections 91-2101 to 91-2105. In re 
Ruane’s Estate, 122 M 387, 204 P 2d 1037, 
1039, 


Operation and Effect 


This section is exclusive and mandatory 
and if person is properly qualified to ad- 
minister estate the order of priority can- 
not be deviated from by the court. In re 
Wilcox’ Estate, 122 M 290, 201 P 2d 989, 
990. 


References 
Cited or applied in the dissenting opin- 
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ion in State ex rel. Hill v. District Court, 
126 M 1, 242 P 2d 850, 854, 31 ALR 2d 


91-1402. 


Discretion of Court 


Court did not abuse discretion in ap- 
pointing daughter as administratrix of es- 
tate of deceased mother and denying peti- 
tion of son for letters of administration 
where entire estate of deceased consisted 
of judgment rendered against son which 


91-1405. 


Cross-Reference 


See note to sec. 91-1509. In re Ruane’s 
Estate, 122 M 387, 204 P 2d 1037, 1039. 


Assertion of Claim to Property 


Where a person dies without a will the 
property passes to the heirs immediately 
subject to administration, therefore the 
fact that a person claims to be the owner 


91-1723 


749. In re Hansen’s Estate, 126 M 522, 254 
P 2d 1073, 1074. 


(10069) Preference of persons equally entitled. 


was wholly unpaid at the time of the hear- 
ing on the petitions. In re Joy’s Estate, 
— M —, 328 P 2d 127, 128. 


References 


Cited or applied in In re Hanson’s Es- 
tate, 128 M 270, 273 P 2d 103, 104. 


(10072) Who are incompetent to act as administrators. 


of all the property of the estate of his 
deceased mother does not affect his statu- 
tory right to administer the estate. In re 
Wilcox’ Estate, 122 M 290, 201 P 2d 989, 
On. 


References 


Cited or applied in In re Hansen’s Es- 
tate, 126 M 522, 254 P 2d 10738, 1075. 


CHAPTER 15—PETITION FOR LETTERS OF ADMINISTRATION 
AND ACTION THEREON 


91-1504. 


References 


Cited or applied in In re Ruane’s Estate, 
122 M 387, 204 P 2d 1037, 1039. 


91-1509. 
Revocation of Letters 


Where creditor of decedent had been 
appointed as administratrix, the nephews 


(10077) Contesting application. 


Adverse interest or position as dis- 
qualification for appointment as personal 
representative. 18 ALR 2d 633. 


(10082) Letters may be granted to others than those entitled. 


and nieces could not apply for the revoca- 
tion of the letters. In re Ruane’s Estate, 
122 M 387, 204 P 2d 1037, 1039. 


CHAPTER 16—PROCEEDINGS FOR REVOCATION OF LETTERS OF 
ADMINISTRATION 


91-1601. 


Cross-Reference 


See note to sec. 91-1509. In re Ruane’s 
Estate, 122 M 387, 204 P 2d 1037, 1039. 


(10083) Revocation of letters of administration. 


CHAPTER 17—OATHS AND BONDS OF EXECUTORS AND ADMINISTRATORS 


Section 91-1723. 
91-1723. 


Cost of procuring bonds. 


(10106) Cost of procuring bonds. 


Any receiver, assignee, 


guardian, trustee, committee, executor, administrator, curator, or other 
fiduciary required by law, or the order of any court or the judge thereof, 
to give a bond or other obligation as such, may include, as a part of the law- 
ful expense of executing his trust, such reasonable sum paid a company 
authorized under the laws of this state to be or become surety on any 
such bond, for becoming his surety on such bond or obligation, as may be 
allowed by the court in which, or a judge before whom, he is required to 
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account, not exceeding the sum determined by the rate established for the 
same or comparable bonds or obligations by a nationally recognized rating 
bureau licensed in this state; and in all actions and proceedings the party 
entitled to recover costs therein shall be allowed and may tax and recover 
such sum paid such company for executing any bond, recognizance, under- 
taking, stipulation, or other obligation, not exceeding, however, the sum 
determined by the rate established therefor by a nationally recognized 


rating bureau licensed in this state. 


History: En. Sec. 1, Ch. 78, L. 1903; 
re-en. Sec. 7723, Rev. C. 1907; re-en, Sec. 
10106, R. C. M. 1921; amd. Sec. 1, Ch. 184, 
L. 1955. 


Amendment 


The 1955 amendment substituted the 
words “the sum determined by the rate 
established for the same or comparable 
bonds or obligations by a nationally 
recognized rating bureau licensed in this 
state” for the words “one-half of one per 
cent per annum on the amount of such 
bond”; deleted the word “therein” which 
appeared between the words “obligation” 
and “not” and substituted the words “the 
sum determined by the rate established 


therefor by a nationally recognized rating 
bureau licensed in this state” for the words 
“one-half of one per cent on the amount of 
such bond, recognizance, undertaking, 
stipulation, or other obligation, during 
each year same has been in force.” 


Repealing Clause 

Section 2 of Ch. 184, Laws 1955 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 

Section 3 of Ch. 184, Laws 1955 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 4, 1955. 


CHAPTER 20—DISQUALIFICATION OF JUDGE AND TRANSFER OF 
ADMINISTRATION 


91-2001. (10120) 


Operation and Effect 


There is no case brought to our atten- 
tion that holds that when a judge is dis- 
qualified for imputed bias and prejudice 
in a probate matter, he must act under 
section 91-2001 in calling the nearest dis- 
trict judge to preside in the matter. State 
ex rel, O’Sullivan v. District Court, 127 
M 32, 256 P 2d 1076, 1078. 

This section in substance and effect dis- 
qualifies a judge when he is interested in 
the estate or has served as attorney for 


91-2002. 


References 


Cited or applied in State ex rel. Reid v. 
District Court, 126 M 489, 255 P 2d 693, 


Disqualification of judges. 


an interested party. It has nothing to do 
with disqualification for imputed bias or 
prejudice. State ex rel. O’Sullivan v. Dis- 
trict Court, 127 M 32, 256 P 2d 1076, 1078. 


References 


Cited or applied in McLeod v. McLeod, 
126 M 32, 2438 P 2d 321, 323; State ex 
rel. Reid v. District Court, 126 M 489, 
255 P 2d 698, 694; State ex rel. Reid v. 
District Court, 126 M 586, 256 P 2d 546, 
548. : 


(10121) Transfer of proceedings. 


694; State ex rel. Reid v. District Court, 
126 M 586, 256 P 2d 546, 548. 


CHAPTER 21—REMOVAL AND SUSPENSION OF 
EXECUTORS AND ADMINISTRATORS 


91-2101. 
Grounds for Revocation 
In petition to remove -administratrix 
appointed as creditor of decedent, allega- 


tions that such administratrix was not a 
creditor of the estate, that the heirs did 


(10124) Suspension of powers of executor. 


not wish to have her appointed and that 
she was hostile to them and incompetent 
did not aver facts bringing it within the 
provisions of this section. In re Ruane’s 
Estate, 122 M 387, 204 P 2d 1037, 1039. 
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91-2103. 
Public Administrator 


The public administrator is not a person 
interested in the estate within the mean- 


91-2404 


(10126) Any party interested may appear on hearing. 


ing of this section. In re Ruane’s Estate, 
122 M 387, 204 P 2d 1037, 1039. 


CHAPTER 22—INVENTORY AND APPRAISEMENT—POSSESSION 
OF ESTATE 


91-2201. 
References 
Cited in State ex rel. Anderson v. State 


91-2202. 
Value of Closing Inventory 


Fair market value of closing inventory 
of estate of decedent for income tax pur- 
poses must be ascertained by appraisers 


91-2210. 
Operation and Effect 


Fire insurance on buildings and insur- 
ance on an automobile taken out by the 
executor in favor of the estate was prop- 
erly chargeable against the corpus rather 
than income. In re Lindhardt’s Estate, 
133 M 65, 320 P 2d 357, 364. 

Improvements made by an executor pur- 
suant to some ordinance or statute, or im- 
provements where the property was in an 
untenantable condition should be charged 


(10138) Administrator and 


(10129) Inventory to be returned, including the homestead. 


Board of Equalization, 133 M 8, 319 P 2d 
221, 231. 


(10130) Appointment and pay of appraisers. 


appointed under this section. State ex rel. 
Anderson v. State Board of Equalization, 
133 M 8, 319 P 2d 221, 231. 


executor to possess real, etc. 


to the corpus of the estate. In re Lind- 
hardt’s Estate, 133 M 65, 320 P 2d 357, 364. 


Repairs and Improvements on Property 


Executor need not get the approval of 
the court before making repairs and im- 
provements, but, in the absence of ap- 
proval, the burden is upon him to prove 
that the expenditures were made accord- 
ing to law and that they were reasonable 
and necessary. In re Lindhardt’s Estate, 
133 M 65, 320 P 2d 357, 361. 


CHAPTER 24—PROVISION FOR SUPPORT OF FAMILY 


Section 91-2406. 


Estates not exceeding fifteen hundred dollars to go to widow or minor 


child or minor children—those not exceeding three thousand dollars 
to be summarily administered. 


91-2401. 
Construction 
Widow’s claim to family allowance is 
strongly favored in the law and statutes re- 
lating thereto will be liberally construed. 
In re Hall’s Estate, 124 M 355, 224 P 2d 
138, 140. 


Daughter—Loss of Right to Allowance 


Daughter’s right to family allowance be- 
came lost when she attained the age of 
eighteen years and upon her remarriage. 
In re Hall’s Estate, 124 M 355, 224 P 2d 
138, 140. 


Disposition of Allowance as Between 
Widow and Daughter 
Where district court made order for 


91-2404. 
References 


Cited in In re Hall’s Estate, 124 M 
355, 224 P 2d 138, 139. 


(10144) Widow and minor children may remain, etc. 


family allowance to both widow and 
daughter by previous marriage but such 
payments were discontinued because of 
insufficient funds in estate, it was proper, 
where funds thereafter came into estate, 
to permit payment to widow on amount 
owing on family allowance so ordered 
where she was in need and still unmarried, 
but to deny any share to daughter where 
she was then over the age of eighteen and 
married. In re Hall’s Estate, 124 M 355, 
224 P 2d 138, 140. 


References 


Cited or applied in Shook v. Woodard, 
129 M 519, 290 P 2d 750, 754. 


(10147) Payment of allowance. 
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91-2406. (10149) Estates not exceeding fifteen hundred dollars to go 
to widow or minor child or minor children—those not exceeding three thou- 
sand dollars to be summarily administered. (1) If, on the return of the 
inventory of the estate of an intestate, it appears that the value of the 
whole estate does not exceed the sum of fifteen hundred dollars ($1,500.00), 
the court or judge, by an order of distribution for that purpose, must dis- 
tribute to the widow, if there be a widow, and if no widow, then to the 
minor child or minor children, if there is or are any, the whole of the estate, 
including the fee simple title to the real estate, if any, after the payment 
of the expenses of his last illness, funeral charges, and expenses of the 
administration, subject to whatever mortgages, liens or encumbrances there 
may be upon said estate at the time of the death of the deceased, and there 
must be no further proceedings in the administration, unless further estate 
be discovered. 


(2) When it so appears that the value of the whole estate does not 
exceed the sum of three thousand dollars ($3,000.00), and the expenses of 
his last illness, funeral charges, and expenses of administration, as well 
as all other debts of the estate have been paid, it is in the discretion of 
the court or judge, by an order for that purpose after notice to all persons 
interested to appear on a day fixed to show cause why such order should 
not be made, to distribute the whole of the estate to the widow, if there 
be a widow, and if no widow then to the minor child or minor children, in 
the same manner as above provided in the case where the value of the 
whole estate does not exceed the sum of fifteen hundred dollars ($1,500.00), 
subject to whatever mortgages, liens or encumbrances there may be upon 
said estate at the time of the death of deceased. The notice to creditors 
must be given to present their claims within the time set by law for estates 
in excess of three thousand dollars ($3,000.00), and those not so presented 
are barred as in other cases. 


History: En. Sec. 138, p. 274, L. 1877; 
re-en. Sec. 138, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 138, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2585, C. Civ. Proc. 1895; re-en. 
Sec. 7513, Rev. C. 1907; re-en. Sec. 10149, 
R. CO. M. 1921; amd. Sec. 1, Ch. 57, L. 1941; 
amd. Sec. 1, Ch. 14, L. 1951. Cal. C. Civ. 
Proc. Sec. 1469. 


Amendment 


The 1951 amendment changed the method 
of distribution. Prior to amendment the 
first paragraph provided that the judge 
“must assign, set over and distribute to 
the widow for the use and support of her- 
self and minor child or minor children, if 
there be a widow and minor child or minor 
children, and if there be no minor children, 
then for the use and support of the widow, 
and if no widow, then to the minor child 
or minor children, if there is or are any, 
for his or their use and support, the whole 
of the estate, including the fee simple title 
to the real estate’ and the second para- 


graph contained similar provisions with re- 
gard to distribution except that the estate 
was required to be assigned in the discre- 
tion of the judge. The amendment also 
substituted the words “the time set by 
law for estates in excess of three thousand 
dollars ($3,000.00),” for “four (4) months 
after the first publication of such notice,” 
in the last sentence. 


Effective Date 
Section 2 of Ch. 14, L. 1951 provided 
the act should be in effect from and after 


its passage and approval. Approved Feb- 
ruary 2, 1951. 


Cross-Reference 


Time for presenting 
estate, sec. 91-2704. 


claims against 
References 


Cited or applied in Shook v. Woodard, 
129 M 519, 290 P 2d 750, 754. 


108 
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CHAPTER 
91-2607. 


References 


Cited or applied in Clark v. Clark, 126 
M 9, 242 P 2d 992, 995. 


91-2808 


26—DOWER—PROCEDURE TO ASSIGN 


(10164) Appointment of commissioners, and oath. 


91-2608. (10165) Duties of commissioners, and reports. 


References 


Cited or applied in Clark v. 
126 M 9, 242 P 2d 992, 995. 


Clark, 


91-2610. 


References 


Cited or applied in Clark v. 
126 M 9, 242 P 2d 992, 995. 


Clark, 


(10167) Judgment for yearly value or gross sum. 


CHAPTER 27—CLAIMS AGAINST ESTATE 


Section 91-2702. 
91-2702. 


Time expressed in the notice. 


(10171) Time expressed in the notice. The time expressed 


in the notice must be four months after its first publication. 


History: En. Sec. 148, p. 276, L. 1877; 
re-en. Sec. 148, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 148, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2601, C. Civ. Proc. 1895; re-en. 
Sec. 7523, Rev. C. 1907; re-en. Sec. 10171, 
R. C. M. 1921; amd. Sec. 1, Ch. 40, L. 
1953. Cal. C. Civ. Proc.. Sec. 1491. 


Amendment 
This section before the 1953 amendment 


91-2704. 


Application of Section 


This section does not apply to tax as- 
sessments of the state. State ex rel. An- 


91-2711. 


Application of Section 


This section does not apply to tax as- 
sessments of the state. State ex rel. An- 


read: “The time expressed in the notice 
must be ten months after its first publi- 
cation when the estate exceeds in value 
the sum of ten thousand dollars, and 
four months when it does not.” 


References 


Cited in In re Minder’s Estate, 128 M 
1, 270 P 2d 404, 412, 45 ALR 2d 898, 


(10173) Time within which claims against an estate, etc. 


derson v. State Board of Equalization, 133 
M 8, 319 P 2d 221, 231. 


(10180) Claims must be presented before suit. 


derson v State Board of Equalization, 133 
M 8, 319 P 2d 221, 231. 


CHAPTER 28—SALES OF PROPERTY OF ESTATE IN GENERAL—BORROWING 
MONEY—SALES OF CERTAIN PERSONAL PROPERTY 


91-2803. 
Confirmation of Sale—Necessity 


An order of sale standing alone is not 
sufficient to pass title from the heirs to 
a purchaser, but there must also be a con- 
firmation of the sale as a condition prece- 
dent to the passing of title. Larson v. 
Whitmer, 124 M 399, 224 P 2d 983, 986. 


(10197) No sales valid except by order of district court. 


Operation and Effect 


The statute provides the only method by 
which the heirs may be divested of title 
to their property in the process of admin- 
istering the estate and purchasers from 
an administrator are bound to take notice 
of these statutory requirements. Larson 
v. Whitmer, 124 M 399, 224 P 2d 983, 986. 
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CHAPTER 30—SALES OF REAL ESTATE AND CONTRACTS 
FOR PURCHASE OF LAND 


Section 91-3001. Executor or administrator may sell property, when. 


91-3002. Verified petition for sale—what it may contain and to what it may 
refer. 
91-3003. Order directing interested persons to appear. 
91-3013. Private sale of real estate, how made and notice—bids, when and how 
received. 
91-3001. (10210) Executor or administrator may sell property, when. 


When a sale of the property is necessary to pay the allowance of the family, 
or the debts outstanding against the decedent, or the debts, expenses, or 
charges of administration, or legacies; or when it appears to the satisfaction 
of the court that is for the advantage, benefit, and best interests of the 
estate, and those interested therein, including the minor heirs, if any, that 
the real estate, or some part thereof, be sold, or that said sale would 
alleviate expense or hardship to, or be to the best financial interest of, the 
estate or those interested in the estate, including the minor heirs, if any, 
or if all heirs petition for such sale, the executor or administrator may sell 
any real as well as personal property of the estate, upon the order of the 
court or judge; and an application for the sale of real property may also 
embrace the sale of personal property. 


History: En. Sec. 186, p. 288, L. 1877; “or that said sale would alleviate expense 


re-en. Sec. 186, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 186, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2670, C. Civ. Proc. 1895; re-en. 
Sec. 7561, Rev. C. 1907; amd. Sec. 1, Ch. 
3, L. 1915; re-en. Sec. 10210, R. C. M. 
1921; amd. Sec. 1, Ch. 112, L. 1949. Cal. 
C. Civ. Proc. Sec. 1536. 


Amendment 


or hardship to, or be to the best financial 
interest of, the estate or those interested 
in the estate, including the minor heirs, 
if any, or if all heirs petition for such 
sale.” 


Implied power of executor or testa- 
mentary trustee to sell real estate. 23 
ALR 2d 1000. 


The 1949 amendment inserted the words 


91-3002. (10211) Verified petition for sale—what it may contain and to 
what it may refer. To obtain such order for the sale of real property, he 
must present a verified petition to the court or judge, setting forth the 
amount of personal property that has come to his hands, and how much 
thereof, if any, remains undisposed of; the debts outstanding against the 
decedent, as far as can be ascertained or estimated; the amount due upon 
the family allowance, or that will be due after the same has been in force 
one year ; the debts, expenses, and charges of administration already accrued, 
and an estimate of what will or may accrue during the administration; a 
general description of all the real property of which the decedent died 
seized, or in which he had any interest, or in which the estate has acquired 
any interest, and the condition and value thereof; and the names of the 
legatees and devisees, if any, and of the heirs of the deceased, so far as 
known to the petitioner ; and if said order for sale of real estate is petitioned 
for on the ground that it is for the advantage, benefit, and best interests of 
the estate, and those interested therein, including the minor heirs, if any, 
or that said sale would alleviate expense or hardship to, or be to the best 
financial interest of, the estate or those interested in the estate, including 
the minor heirs, if any, or if all the heirs petition for such sale, that a sale 
be made, the petition, in addition to the foregoing facts, must set forth in 
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what way an advantage or benefit would accrue to the estate, and those 
interested therein, by such sale. If any of the matters here enumerated 
cannot be ascertained, it must be so stated in the petition; but a failure 
to set forth the facts showing the sale to be necessary will not invalidate 
the subsequent proceedings, if the defect be supplied by the proofs at the 
hearing, and the general facts showing such necessity be stated in the order. 


History: En. Sec. 187, p. 289, L. 1877; Amendment 


re-en. Sec. 187, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 187, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2671, C. Civ. Proc. 1895; re-en. 
Sec. 7562, Rev. C. 1907; amd. Sec. 2, Ch. 
3, L. 1915; re-en. Sec. 10211, R. C. M. 1921; 
amd. Sec. 2, Ch. 112, L. 1949. Cal. C. Civ. 


The 1949 amendment inserted the words 
“or that said sale would alleviate expense 
or hardship to, or be to the best financial 
interest of, the estate or those interested 
in the estate, including the minor heirs, 
if any, or if all the heirs petition for such 


Proc. Sec. 1537. sale.” 


91-3003. (10212) Order directing interested persons to appear. If it 
appears to the court or judge, from such petition, that it is necessary, or 
that it would be for the advantage, benefit, and best interests of the estate, 
and those interested therein, including the minor heirs, if any, or that said 
sale would alleviate expense or hardship to, or be to the best financial 
interest of, the estate or those interested in the estate, including the minor 
heirs, if any, or if all the heirs petition for such sale, to sell the whole or 
some portion of the real estate, for the purposes and reasons mentioned in 
the preceding section, or any of them, such petition must be filed, and an 
order thereupon made, directing all persons interested in the estate to 
appear before the court or judge, at a time and place specified, not less 
than fifteen [15], nor more than thirty [30] days from the time of making 
such order, to show cause why an order should not be granted to the 
executor or administrator to sell so much of the real estate of the decedent 
as 1S necessary. 

History: En. Sec. 188, p. 289, L. 1877; 
re-en. Sec. 188, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 188, 2nd Div. Comp. Stat. 1887; 


re-en. Sec. 2672, C. Civ. Proc. 1895; re-en. 
Sec. 7563, Rev. C. 1907; amd. Sec. 3, Ch. 


“or that said sale would alleviate expense 
or hardship to, or be to the best financial 
interest of, the estate or those interested 
in the estate, including the minor heirs, 
if any, or if all the heirs petition for such 


3, L. 1915; re-en. Sec. 10212, R. C. M. 1921; 
amd. Sec. 1, Ch. 67, L. 1927; amd. Sec. 3, 
Ch. 112, L. 1949. Cal. C. Civ. Proc. Sec. 
1538. 


Amendment 
The 1949 amendment inserted the words 


91-3004. 


Irregularity Not Attacked in Collateral 
Proceeding 

Although publication of notice of sale of 
real estate did not comply with the provi- 
sions of the statute, where jurisdiction had 


91-3013. 


sale.” 


Repealing Clause 


Section 4 of Ch. 112, L. 1949 repealed 
all acts and parts of acts in conflict there- 
with. 


(10213) Service and publication of order. 


attached, the irregularity could not be 
attacked in a collateral proceeding. Haugan 
v. Yale Oil Corp., 124 M 1, 217 P 2d 
1084, 1086. 


(10222) Private sale of real estate, how made and notice— 


bids, when and how received. When sale of real estate is ordered to be 
made at private sale, notice of the same must be posted in three (3) of 
the most public places in the county in which the land is situated, such 
notice to be posted at least ten (10) days before the date of sale. Such 
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notice shall be published in a newspaper if there be one printed in the 
same county, if none, then in such as the court or judge may direct, once 
a week for two (2) consecutive weeks. The notice must state a day on 
or after which the sale will be made, and a place where offers or bids 
will be received, and the lands and tenements to be sold must be described 
therein with common certainty. The day fixed for sale must be within 
ten (10) days from the day of the last publication of notice, and the sale 
must not be made before the day so fixed, but must be made within six 
(6) months thereafter. The bids or offers must be in writing and may 
be left at the place designated in the notice, or delivered to the executor or 
administrator personally, or may be filed in the office of the clerk of court 
to which the return of sale must be made, at any time after the first publi- 
cation of the notice, and before the making of the sale. If it be shown 
that it will be for the best interests of the estate, the court or judge may, 
by an order, shorten the time of notice, which shall not, however, be less 
than one week, and may provide that the sale may be made on or after 


a day less than ten [10], 


in which case the notice of sale and the sale 


may be made to correspond with such order. 


En. Sec. 198, p. 292, L. 1877; 
198, 2nd Div. Rev. Stat. 1879; 
198, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2682, C. Civ. Proc. 1895; re-en. 
Sec. 7573, Rev. C. 1907; re-en. Sec. 10222, 
R. C. M. 1921; amd. Sec. 1, Ch. 170, L. 
1951. Cal. C. Civ. Proc. Sec. 1549. 


History: 
re-en. Sec. 
re-en. Sec. 


Amendment 


The 1951 amendment inserted the provi- 
sion that the notice must be posted at 
least ten days before date of sale, provided 
that the newspaper publication should be 
“once a week for two (2) consecutive 
weeks” instead of “two weeks successively 
next before the day on or after which 
the sale is to be made” provided that the 
date of sale must be within ten days from 
day of last publication instead of at least 
fifteen days from first publication, substi- 
tuted the provision that the court might 
fix the time for sale on or after a day 
less than ten for a provision that the 
court might fix a day less than fifteen but 


91-3016. 


Vacation of Sale on Objection of Heirs 


Where sale of land was made by oral 
agreement with administrator without con- 
firmation of court, and thereafter to clear 
title a petition for sale of land was filed 
and bids were received, one by the pur- 
chaser for the amount so paid and one 
from another party for more than twice the 


not less than eight days after first ppnblica- 
tion and made other minor changes in 
wording. 


Repealing Clause 

Section 2 of Ch. 170, L. 1951 repealed 
all acts or parts of acts in conflict there- 
with. 

Effective Date 


Section 3 of Ch. 170, L. 1951 provided 
the act should be in effect on and after its 
passage and approval. Approved March 
1, 1951. 


Irregularity Not Attacked in Collateral 
Proceeding 


Although publication of notice of sale 
of real estate did not comply with the 
provisions of the statute, where jurisdic- 
tion had attached, the irregularity could 
not be attacked in a collateral proceeding. 
Haugan v. Yale Oil Corp., 124 M 1, 217 
P 2d 1084, 1086. 


(10225) Return of proceedings—notice of hearing, etc. 


amount bid by the purchaser, and sale was 
confirmed in such purchaser, such sale 
and judgment of confirmation were void 
on objection of the heirs although no 
fraud was practiced, the heirs not being 
parties to the proceeding. Larson v. Whit- 
mer, 124 M 399, 224 P 2d 983, 986. 


CHAPTER 31-——MORTGAGING AND LEASING REAL ESTATE 


Section 91-3102. 
filing. 

91-3108. 
tion—effect. 


Manner of obtaining authority to mortgage—petition, contents and 


Leasing—procedure to procure BE AE i and terms—execu- 
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91-3102. (10250) Manner of obtaining authority to mortgage—petition, 
contents and filing. To obtain an order to mortgage such realty, the pro- 
- ceedings to be taken and the effect thereof must be as follows: 


The executor, administrator, or any person interested in the estate may 
file a verified petition showing: The particular purpose or purposes for 
which it is proposed to make the mortgage, which shall be either to pay the 
debts, legacies, or charges of administration, or to pay, reduce, extend, or 
renew some lien or mortgage already subsisting on said realty, or some part 
thereof, and to pay, reduce, extend or renew the payment of the promissory 
note secured by such lien or mortgage; a statement of the debts, legacies, 
charges of administration, liens, or mortgages to be paid, reduced, extended, 
or renewed, as the case may be; the advantage that may accrue to the 
estate from raising the required money by mortgage, or providing for 
the payment, reduction, extension, or renewal of the subsisting liens, or 
mortgages, as the case may be; the amount to be raised, with a general 
description of the property proposed to be mortgaged; and the names of 
the legatees and devisees, if any, and of the heirs of the deceased, so far 
as known to the petitioner. 


History: En. Sec. 2721, C. Civ. Proc. payment of the promissory note secured 
1895; re-en. Sec. 7601, Rev. C. 1907; re-en. by such lien or mortgage” which appear 
Sec. 10250, R. C. M. 1921; amd. Sec. 1, after the words “or some part thereof” in 
Ch. 62, L. 1955. Cal. C. Civ. Proc. Sec. the second paragraph. 

1578. 
Repealing Clause 


Amendment Section 2 of Ch. 62, Laws 1955 repealed 
The 1955 amendment inserted the words’ all acts and parts of acts in conflict there- 
“and to pay, reduce, extend or renew the’ with. 


91-3108. (10256) Leasing—procedure to procure order—provisions and 
terms—execution—effect. To obtain an order to lease the realty, the pro- 
ceedings to be taken and the effect thereof shall bé as follows: 


1. The executor, administrator, or any person interested in the estate, 
may file a verified petition showing: The advantage or advantages that 
may accrue to the estate from giving a lease; a general description of 
the property proposed to be leased; the term, rental, and general condi- 
tions of the proposed lease; and the names of the legatees and devisees, 
if any, and of the heirs of the deceased, so far as known to the petitioner. 

2. Upon filing such petition an order must be made by the court or 
judge, requiring all persons interested in the estate to appear before the 
court or judge, at a time and place specified, not less than two nor more 
than four weeks thereafter, then and there to show cause why the realty 
(briefly indicating it) should not be leased for the period (stating it), at 
the rental mentioned in the petition (stating it), and referring to the pe- 
tition on file for further particulars. 

3. The order to show cause must be personally served on the persons 
residing in the county interested in the estate, at least ten days before the 
time appointed for hearing the petition, or be published for two successive 
weeks in a newspaper of general circulation published in the county. 

4, At the time and place appointed in the order to show cause, or such 
other time and place to which the hearing may be postponed, the court 
or judge having first received satisfactory proof of personal service or 


113 


91-8201 ‘WILLS, SUCCESSION AND PROBATE 
publication of the order to show cause, must proceed to hear the petition, 
and any objections that may be filed or presented thereto. Upon such 
hearing, witnesses may be compelled to attend and testify in the same 
manner and with like effect as in other cases, and the court or judge 
may, in its or his discretion, appoint one or more, not exceeding three, dis- 
interested persons to appraise the rental value of the premises, and direct 
that a reasonable compensation for their services, not to exceed five dol- 
lars per day, be paid by the estate. If, after a full hearing, the court or 
judge is satisfied that it will be for the advantage of the estate to lease 
the whole or any portion of the real estate, an order must be made au- 
thorizing, empowering, and directing the executor or administrator to make 
such lease. The order may prescribe the minimum rental to be received 
for the premises, and the period of the lease, which must in no ease be 
longer than for ten years, except that a lease or contract providing for the 
exploration of the premises for oil, gas or hydrocarbons may provide for a 
term of ten years and for as long thereafter as oil, gas or hydrocarbons 
shall be produced in commercial quantities, and may prescribe the other 
terms and conditions of such lease. 

5. After the making of the order to lease, the executor or administrator 
must execute, acknowledge, and deliver a lease of the premises, for the 
rent, and period, and with the conditions specified in the order, such lease 
before it shall become effective shall be approved by the court or judge 
thereof before delivery, setting forth in the lease that it is made by author- 
ity of the order, and giving the date of such order. A certified copy of the 
order shall be recorded in the office of the county clerk of every county 
in which the leased land, or any portion thereof, lies. 1 

6. Every lease so made shall be effectual to demise and let, at the rent, 
for the term, and upon the conditions prescribed therein, the premises 
described therein. Jurisdiction of the court to administer the decedent’s 
estate shall be effectual to vest such court and judge with jurisdiction to 
make the order for the lease, and such jurisdiction shall conclusively in- 
ure to the benefit of the lessee, his heirs and assigns. No omission, error, 
or irregularity in the proceedings impairs or invalidates the same, or the 
lease made in pursuance thereof. 


History: En. Sec. 2722, C. Civ. Proc. 
1895; re-en. Sec. 7602, Rev. C. 1907; re-en. 
Sec. 10256, R. C. M. 1921; amd. Sec. 1, 
Ch. 113, L. 1923; amd. Sec. 1, Ch. 156, 
L. 1953. Cal. C. Civ. Proc. Sec. 1579. 


Amendment 


The 1953 amendment raised the term 
for which realty may be leased from 


five to ten years and substituted “and” 
for “or” which appears before the words 
“for as long thereafter” in the last sen- 
tence of subdivision 4, 


Repealing Clause 


Section 2 of Ch. 156, Laws 1953 re- 
pealed all acts and parts of acts in 
conflict therewith. 


CHAPTER 32—GENERAL POWERS AND DUTIES OF EXECUTORS 
AND ADMINISTRATORS 


91-3201. 


Operation and Effect 


It is the right and duty of executors 
and administrators to retain a legacy or 
distributive share from a debtor to the 
estate and apply it to the indebtedness, 


(10257) Executors or administrators to take possession, etc. 


and this right is superior to the claim of 
a creditor of the legatee, even though such 
claim has been reduced to judgment. 
Hustad v. Reed, 133° M211," 321° PR 2a 
1083, 1088. 
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LIABILITIES AND COMPENSATION 


91-3205. 


Inheritance Tax 


Real property and tangible personal 
property retains its status as such upon 
the death of a partner and is not exempt 
from inheritance tax under section 91-4413 
as intangible property. In re Perry’s Es- 
tate, 121 M 280, 192 P 2d 532, 537. 


When Partnership Property Becomes 
Part of Estate 


Until the affairs of the partnership have 
91-3209. 


Application of Section 


This section is not repealed by the Uni- 
form Fraudulent Conveyance Act (29-101 


91-3210. 


Application of Section 


This section is not repealed by the Uni- 
form Fraudulent Conveyance Act (29-101 


91-3405 


(10261) Surviving partner to settle up business, etc. 


been settled the partnership property is 
not property of the estate of the deceased 
party to be administered as such. In re 
Perry’s Estate, 121 M 280, 192 P 2d 532, 
537. 


References 


Cited or applied in MeNaught v. Weyh, 
128 M 418, 276 P 2d 491, 495. 


(10265) Recovery of property fraudulently disposed of, ete. 


to 29-113). In re Adkin’s Estate, 133 M 
27, 319 P 2d 512, 515. 


(10266) When executor or administrator to sue, as provided, etc. 


to 29-113). In re Adkin’s Estate, 133 M 
27, BLO! Pez 12 aos. 


CHAPTER 33—CONVEYANCE OF REAL ESTATE BY EXECUTORS AND 
ADMINISTRATORS 


91-3312. 


Operation and Effect 

Where jurisdiction has attached, an ir- 
regularity in a subsequent proceeding can- 
not, be assailed except upon appeal or a 


(10279) Validation of sales—curative deeds. 


direct action of annulment. Haugan v. 
Yale Oil Corp., 124 M 1, 217 P 2d 1084, 
1087. 


CHAPTER 34—LIABILITIES AND COMPENSATION OF EXECUTORS AND 
ADMINISTRATORS 


91-3405. 
Attorney’s Fees 


Attorney fees which are for services 
rendered in defending actions for the 
removal of the administrator are not 
chargeable against the estate because they 
are not for the benefit of the estate but 
rather are for the interest and benefit 
of the administrator personally. In re 
Ruane’s Estate, 125 M 204, 233 P 2d 400, 
403. 


Necessary Expenses 

Traveling expenses incurred by an ad- 
ministrator will not be allowed unless it 
is shown that such travel was necessary 
for the care, management, or settlement 
of the estate and that it was necessary 
to make the trips in question rather than 
use the mail. In re Ruane’s Estate, 125 
M 204, 233 P 2d 400, 402. 

The administrator and court are bound 
to “exercise the highest diligence and 
to limit expenditures with a wise pru- 
dence and economy,” therefore it is not 


(10285) Expenses allowed executor or administrator, etc. 


an abuse of discretion for the court to 
disallow storage charged for a car for 
$123.75 when the car had an appraised 
value of $75 and was later sold for $30. 
In re Ruane’s Estate, 125 M 204, 233 
P 2d 400, 4038. 


Executor need not get the approval of 
the court before making repairs and im- 
provements, but, in the absence of ap- 
proval, the burden is upon him to prove 
that the expenditures were made accord- 
ing to law and that they were reasonable 
and necessary. In re Lindhardt’s Estate, 
133 M 65, 320 P 2d 357, 361. 

In his accounting, the burden is on the 
executor to establish his right to each 
item of expense. In re Lindhardt’s Estate, 
133 M 65, 320 P 2d 357, 361. 


References 


Cited in In re Sikorski’s Estate, 127 M 
563, 268 P 2d 395, 399; Guardianship of 
Reid, 128 M 197, 271 P 2d 1031, 1037. 
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91-3407. 


Executor Guilty of Delay in Adminis- 
tering Estate 

Where an executor was guilty of delay 
in administering an estate he was not 
chargeable with interest on the cash due 
legatees and devisees. In re Lindhardt’s 
Estate, 133 M 65, 320 P 2d 357, 365. 


Operation and Effect 

It was proper for the court not to rule 
on the allowance or disallowance of execu- 
tor and attorney fees until all the facts 
were before it. In re Lindhardt’s Estate, 
133 M 65, 320 P 2d 357, 365. 


What is Included in Estate Upon Which 
Compensation is Based 


Where the administratrix has expenses 
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(10287) Compensation of executors and administrators. 


of $10 filing fee and $4.82 for sheriff’s 
fee for serving subpoenas in an action 
to defend her position as administratrix; 
these items when recovered in a cost bill 
in that action can not be credited to the 
estate as an asset and thus increase the 
assets of the estate on which to base 
compensation for services. In re Ruane’s 
Estate, 125 M 204, 233 P 2d 400, 404, 405. 


Reéerences 

Cited in In re Sikorski’s Estate, 127 M 
563, 268 P 2d 395, 399; Guardianship of 
Reid, 128 M 197, 271 P 2d 1031, 1037. 


CHAPTER 35—ACCOUNTING AND SETTLEMENT BY 
EXECUTORS AND ADMINISTRATORS 


91-3501. 


Account 


Where the court ordered the adminis- 
trator to account, an “Affidavit of Report 
of Administrator’ wherein the adminis- 
trator sought to excuse his failure to close 
the estate is not what the statutes call for 
because it does not show the “amount of 
money received and expended by him” 


91-3507. 


References 
Cited or applied in State ex rel. Adam- 


91-3512. 


Cross-Reference 


See note to sec. 91-3513. Harrison v. 
Cannon, 122 M 318, 203 P 2d 978. 


91-3513. 


Postponement of Hearing on Final Ac- 
count 


Where, after proper notice, administra- 
tor filed his final account and petition for 
final distribution, and after objections 
were filed postponed the hearing, no fur- 


91-3514. 


Cross-Reference 


See note to sec. 91-3513. Harrison v. 
Cannon, 122 M 318, 203 P 2d 978. 


91-3515. 


Cross-Reference 


See note to sec. 91-3513. Harrison v. 
Cannon, 122 M 318, 203 P 2d 978. 


(10288) Exhibit of receipts and disbursements, etc. 


and it does not justify the administrator’s 
failure to account at all. State ex rel. 
Adamson v. District Court, 128 M 538, 279 
P 2d 691, 693. 


In his accounting, the burden is on the 
executor to establish his right to each 
item of expense. In re Lindhardt’s Estate, 
133 M 65, 320 P 2d 357, 361. 


(10294) To render accounts after notice to creditors. 


son v. District Court, 128 M 538, 279 P 2d 
691, 692. 


(10299) Day of settlement to be appointed and notice thereof. 


(10300) When settlement is final, notice must so state, etc. 


ther notice was required before approval 
of the supplemental account and order 
for distribution differing from that first 
proposed. Harrison v. Cannon, 122 M 318, 
203 P 2d 978. 


(10301) Interested party may file exceptions to account. 


References 

Cited or applied in State ex rel. Sanford 
v. District Court, 124 M 429, 225 P 2d 
866, 867. 


(10302) All matters may be contested by the heirs—hearing. 
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91-3516. 


Cross-Reference 


See note to see. 91-3513. Harrison v. 
Cannon, 122 M 318, 203 P 2d 978. 


Court Loses Jurisdiction After Sixty 
Days 

In the absence of proper and timely chal- 
lenge the court loses jurisdiction to grant 
any relief under the provisions of this 
section. State ex rel. Sanford v. District 
Court, 124 M 429, 225 P 2d 866, 868. 


Effect of Fraud 


Where proper notice was given of settle- 
ment of final account and petition for 
distribution of estate, heir or legatee could 
not, more than six months after settlement 
of final account and order for distribution 


91-3801 


(10303) Settlement of accounts to be conclusive, etc. 


of estate, have judgment set aside on 
ground of fraud. State ex rel. Sanford v. 
District Court, 124 M 429, 225 P 2d 866. 


When Order is Not Conclusive 


Where executors made an advance pay- 
ment out of their personal funds to the 
legatee of a cash bequest and the petition 
for final distribution and final account did 
not show the advancement, and the decree 
of final settlement and distribution de- 
clared that the legatee was entitled to the 
bequest, such decree was not final and con- 
clusive so as to prevent executors from 
claiming a debt due from the legatee, as 
against a judgment debtor of the legatee. 
Hustad v. Reed, 133 M. 211, 321 P 2d 
1083, 1092. 


CHAPTER 36—DEBTS OF THE ESTATE—PAYMENT OF 


91-3604. 


Family Allowance 


Administratrix was not required to pay 
family allowance when there were not suffi- 


(10310) Funeral expenses, expenses of last sickness, etc. 


cient funds in the estate to pay same. In 
re Hall’s Estate, 124 M 355, 224 P 2d 
138, 139. 


CHAPTER 38—DETERMINATION OF HEIRSHIP AND 
INTEREST IN ESTATE 


Section 91-3801. Proceedings to determine heirship. 
91-3802. Appearance of parties. 


91-3801. (10324) Proceedings to determine heirship. Any person 
claiming to be heir to the deceased, or entitled to the distribution in whole 
or in part of an estate may, at any time after the issuing of letters testa- 
mentary or of administration upon such estate, file a petition in the matter 
of such estate, praying the court or judge to ascertain and declare the 
rights of all persons to said estate, and all interests therein, and to whom 
distribution thereof should be made. Upon the filing of such petition, 
the court or judge must make an order directing service of notice to all 
persons interested in said estate, to appear and show cause, on a day to be 
therein named, not less than sixty [60] days nor more than four [4] months 
from the date of the making of such order, in which notice shall be set 
forth the name of the deceased, the name of the executor or administrator 
of said estate, the names of all persons who may have appeared claiming 
any interest in said estate, in the course of the administration of the same, 
up to the time of the making of said order, and such other persons as the 
court or judge may direct, including the state of Montana by service 
upon the attorney general, and also a description of the real estate whereof 
said deceased died seized or possessed so far as known, described with 
certainty to a common intent; and requiring said persons, and all persons 
named or not named having or claiming any interest in the estate of said 
deceased, at the time and place in said order specified, to appear and 
exhibit, as hereinafter provided, their respective claims of heirship, owner- 
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ship, or interest in said estate, to said court or judge, which notice shall 
be served in the same manner as a summons in a civil action; upon proof 
of which service, by affidavit or otherwise, to the satisfaction of the court 
or judge, the court or judge shall thereupon acquire jurisdiction to ascer- 
tain and determine the heirship, ownership, and interest of all parties in 
and to the property of said deceased, and such determination shall be 
final and conclusive in the administration of said estate, and of the title 
and ownership of said property, the court or judge must enter an order 
establishing proof of the service of such notice; if it shall appear to the 
satisfaction of the court or judge that no issue has been joined relative to 
heirship, then it shall not be necessary in such estate to file a complaint 
under the provisions of section 91-3802 and the court or judge shall there- 
upon enter a decree determining heirship, except in such estates in which 
nonresident alien heirs are entitled to a distributive share of the estate, in 
which event and before the entry of a decree determining heirship the court 
shall proceed to a hearing upon the determination of the question of re- 
ciprocity between the foreign country of which the nonresident alien heir 
is a resident and the United States as provided by section 91-520. Further, 
in all estates in which the decedent left a will, it shall be unnecessary to 
determine heirship but this shall not relieve any nonresident alien heirs, 
legatees and/or devisees from satisfactorily establishing their identity 
and proving that reciprocity exists between the country in which the non- 
resident alien legatee or devisee resides and the United States as provided 
under the provisions of section 91-520; provided, that whenever it appears 
to the satisfaction of the court or judge that such estate consists of personal 
property only, and upon application being made showing good reason 
therefor, the court or judge may, in its discretion, make an order directing 
service of said notice to all persons interested in said estate to be made by 
posting or publication, or both, for such shorter period as to the court or 
judge may appear proper and requisite. ‘ 


History: En. Sec. 2840, C. Civ. Proc. 
1895; re-en. Sec. 7670, Rev. C. 1907; amd. 
Sec. 1, Ch. 234, L. 1921; re-en. Sec. 10324, 
R. C. M. 1921; amd. Sec. 1, Ch. 28, L. 1951. 
Cal. C. Civ. Proc. Sec. 1664. 


Amendment 

The 1951 amendment inserted the words 
“including the state of Montana by serv- 
ice upon the attorney general” in the 
second sentence, added that part of the 
second sentence following the third semi- 
colon and added that part of the third 
sentence preceding the semi-colon. 


Repealing Clause 

Section 2 of Ch. 28, L. 1951 repealed 
all acts and parts of acts in conflict there- 
with. 

Cross-Reference 

Uniform Simultaneous Death Act, secs. 
91-423 to 91-430. 

Attorneys for Foreign Heirs 


Attorneys to represent foreign heirs, ap- 
pointed by court, under section 91-4316, 


where court decided that certain non- 
resident heirs did not have representation 
in the probate of an estate, had no right 
to petition for heirship proceedings under 
this section. In re Hofmann’s Estate, 132 
M387, 318. P 2d 280, 239. 


Jurisdiction of District Court 


Allowance of attorney for foreign heirs 
to file petition for heirship proceedings 
did not vest the court with requisite juris- 
diction to proceed. In re Hofmann’s Es- 
tate, 132 M 387, 318 P 2d 230, 239. 

Proceedings must be started by petition 
before the court acquires jurisdiction. In 
re Hofmann’s Estate, 132 M 387, 318 P 
2d 230, 238. 

A district court, when sitting in probate, 
while still a court of general jurisdiction, 
can only function and operate on probate 
matters by following the mandate laid 
down by the statute. In re Bell’s Estate, 
iM Hy 881 Ped Shy 20: 


Notice of Proceedings 
Proceedings for determination, of heir- 
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ship were void where only notice given 
was that of posting in three public places. 
In re Bell’s Estate, — M —, 331 P 2d 
517, 521. 


Sufficiency of Petition 


Petition is sufficient if it shows that the 
petitioner is an heir of the deceased or 
entitled to distribution. In re Hofmann’s 
Estate, 132 M 387, 318 P 2d 230, 238. 

Attorneys for foreign heirs must have 
some written authority before they can 
proceed with the petition. In re Hof- 
mann’s Estate, 132 M 387, 318 P 2d 230, 
239. 


When Determination of Heirship Neces- 
sary 

Decree of distribution was void where 
not preceded by determination of heirship 


91-3802 


as required by this section and sections 
91-3802, 91-3803 and 91-3901. In re Bell’s 
Estate, — M —, 331 P 2d 517, 521. 

Purported decree of distribution, pro- 
mulgated upon a hearing had December 19, 
1940, which was the same day executrix’s 
attorney successfully petitioned for an 
order to have himself appointed for non- 
resident heirs averring that there could 
be no determination of reciprocity as re- 
quired by section 91-520 because of the 
war, affirmatively showed that no determi- 
nation of heirship was had under the pro- 
visions of this section and sections 91-3802, 
91-3803. In re Bell’s Estate, — M — 
331 P 2d 517, 521. 


References 


Cited or applied in In re Gaspar’s Es- 
tate, 128 M 383, 275 P 2d 656, 659. 


I 


91-3802. (10325) Appearance of parties. All persons appearing within 
the time limited must file their written appearance in person or through 
their authorized attorney, such attorney filing at the same time written 
evidence of his authority to so appear, which written evidence must be 
in the English language, or if in a foreign language, the same must be 
accompanied by an English translation thereof, duly certified as correct 
by a United States consul, entry of which appearance shall be made in the 
minutes of the court and in the register of proceedings of said estate. And 
the court or judge shall, after the expiration of the time limited for appear- 
ing as aforesaid, enter an order adjudging the default of all persons for 
not appearing as aforesaid, who shall not have appeared as aforesaid. At 
any time within twenty [20] days after the date of the order of the court 
or judge establishing proof of service of such notice, any of such persons 
so appearing may file his complaint in the matter of the estate, setting 
forth the facts constituting his claim of heirship, ownership, or interest 
in said estate, with such reasonable particularity as the court or judge may 
require, and serve a copy of the same upon each of the parties or attorneys 
who shall have entered their written appearance as aforesaid, if such 
parties or such attorneys reside within the county; in all estates in which 
a nonresident alien heir, legatee and/or devisee has or may have an interest 
in a decedent’s estate, the state of Montana shall be considered a necessary 
party and must be personally served by serving a copy of the complaint 
and order on the attorney general; and in case any of them do not reside 
within the county, then service of such copy of said complaint shall be 
made upon the clerk of said court for them, and the clerk shall forthwith 
mail the same to the address of such party or attorney as may have left 
with said clerk his post-office address. Such parties are allowed twenty 
[20] days after the service of the complaint, as aforesaid within which 
to plead thereto, and thereafter such proceedings shall be had upon such 
complaint as in this code provided in case of an ordinary civil action; and 
the issues of law and of fact arising in the proceeding shall be disposed of 
in like manner as issues of law and fact are herein provided to be disposed 
of in civil actions, with a like right to a motion for a new trial and appeal 
to the supreme court; and the provisions in this code contained, regulating 
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the mode of procedure for the trial of civil actions, the motion for a new 
trial of civil actions, statements on motion for a new trial, bills of excep- 
tions and statements on appeal, as also in regard to undertakings on appeal, 
and the mode of taking and perfecting appeals, and the time within which 
such appeals shall be taken, shall be applicable thereto; provided, however, 
that all appeals herein must be taken within sixty [60] days from the date 


of the entry of the judgment or the order complained of. 


History: En. Sec. 2841, C. Civ. Proc. 
1895; re-en. Sec. 7671, Rev. C. 1907; amd. 
Sec. 1, Ch. 54, L. 1913; re-en. Sec. 10325, 
R. GC. M. 1921; amd. Sec. 1, Ch. 29, L. 
1951. 


Amendment 


The 1951 amendment inserted the clause 
between the first and second semicolons 
in the third sentence relating to nonresi- 
dent alien heirs. 


Repealing Clause 


Section 2 of Ch. 29, L. 1951 repealed 
all acts and parts of acts in conflict there- 
with. 


91-3803. 


Decree of Heirship 


A decree of heirship is conclusive on the 
rights of the parties affected by the de- 
cree, and has the same force and effect as 
does a final judgment. In re Hofmann’s 
Estate, 132 M 387, 318 P 2d 230, 235. 

If from the judgment roll it affirmatively 
appears a court acted without jurisdiction 
the judgment is void and of no effect. In 
re Hofmann’s Estate, 132 M 387, 318 P 2d 
230, 239. 


Authority of Attorney 


Where written authority of attorneys 
was on file it was unnecessary that the 
attorneys refile their written authority on 
the day set for their appearance. In re 
Swayze’s Estate, 120 M 546, 191 P 2d 322, 
328. 

Attorney for nonresident heirs could not 
appeal or participate in proceedings to de- 
termine heirship under section 91-3801 et 
seq. where he never filed any power of 
attorney from the foreign heirs. In re 
Bell’s Estate, — M —, 331 P 2d 517, 521. 


References 


Cited in In re Hofmann’s Estate, 132 
M 387, 318 P 2d 230, 235, 242. 


(10326) Trial and judgment. 


Jurisdictional Defect 


If there is a failure in any one of the 
jurisdictional prerequisites preceding de- 
termination of heirship, and such jurisdic- 
tional defect appears affirmatively upon 
the face of the judgment roll, the court’s 
order purportedly making such a determi- 
nation is void and open to collateral at- 
tack. In re Bell’s Estate, — M —, 331 P 
2d 517, 520. 


CHAPTER 39—FINAL DISTRIBUTION OF ESTATE—DISCHARGE 
OF EXECUTOR OR ADMINISTRATOR 


Distribution of estate—how made and to whom. 


91-3901. (10327) Distribution of estate—how made and to whom. 1. 
Upon the final settlement of the accounts of the executor or administrator, 
or at any subsequent time, upon the application of the executor or admin- 
istrator, or any heir, legatee, or devisee, the court or judge must proceed 
to distribute the residue of the estate in the hands of the executor or ad- 
ministrator, if any, among the persons who by law are entitled thereto; 
and if the decedent has left a surviving child, and the issue of other chil- 
dren, and any of them, before the close of the administration, have died 
while under age and not having been married, no administration on such 
deceased child’s estate is necessary, but all the estate which such deceased 
child was entitled to be [by] inheritance must, without administration, be 
distributed to the other heirs at law; provided, that whenever it appears 
any of the persons claiming to be heirs, or claiming a right to share in said 
estate, are nonresidents of the United States, then a proceeding to determine 
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FINAL DISTRIBUTION 91-8902 
their rights shall be held under the provisions and as provided for in the 
three preceding sections with reference to the determination of heirship. 


2. Whenever all the heirs or devisees of any estate who are residents 
of the United States shall agree that any nonresident of the United States 
is a lawful heir or devisee of said estate and is lawfully entitled to share 
therein, said agreement may be reduced to writing and filed with the clerk 
of the court in the matter of said estate, and thereafter it shall not be 
necessary for any such nonresident heir or devisee to institute any pro- 
ceedings to determine his rights of heirship. 


3. The provisions of subdivision 2 shall dispense with the proceedings 
provided for by section 91-3801, insofar as such section relates to establish- 
ing heirship, but shall not dispense with the necessity of establishing proof 
of reciprocity as required in estates in which nonresident aliens are claiming 
as heirs, legatees and/or devisees. 


4. A statement of any receipts and disbursements of the executor or 
administrator, since the rendition of his final accounts, must be reported 
and filed at the time of making such distribution; and a settlement thereof, 
together with an estimate of the expenses of closing the estate, must be 
made by the court or judge, and included in the order; or the court or judge 
may order notice of the settlement of such supplementary account, and 


refer the same as in other cases of the settlement of accounts. 


History: En. Sec. 289, p. 315, L. 1877; 
re-en. Sec. 289, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 289, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2843, C. Civ. Proc. 1895; re-en. 
Sec. 7673, Rev. C. 1907; amd. Sec. 2, Ch. 
54, L. 1913; amd. Sec. 2, Ch. 234, L. 1921; 
re-en. Sec. 10327, R. C. M. 1921; amd. Sec. 
1, Ch. 54, L. 1951. Cal. C. Civ. Proc. Sec. 
1665. 


Compiler’s Note 
The bracketed word “by” was inserted 
by the compiler. 


Amendment 
The 1951 amendment added the provi- 
sions of subsection 3. 


Repealing Clause 

Section 2 of Ch. 54, L. 1951 repealed all 
acts and parts of acts in conflict there- 
with. 


Jurisdiction of District Court 

A district court, when sitting in probate, 
while still a court of general jurisdiction, 
can only function and operate on probate 
matters by following the mandate laid 
down by the statute. In re Bell’s Estate, 
— M —,, 331 P 2d 517, 520. 


91-3902. 
Finality of Decree 


In the absence of fraud, a decree of 
distribution made upon due notice is con- 
clusive of the rights of heirs as against 


Operation and Effect 


It is not necessary, nor proper, under 
this section and section 91-3902, to adjudge 
whether a legacy has been paid or ac- 
quired by third parties, or is subject to a 
lien, and a decree of distribution is not 
binding on a person asserting a right 
against a distributee or on a right claimed 
to have been acquired from him prior to 
the rendition of the decree. Hustad v. 
Reed, 133 M 211, 321 P 2d 1083, 1092. 


Procedure for Determination of Heirship 


The “three preceding sections” referred 
to in the proviso, relating to procedure 
for determination of heirship, are sections 
91-3801, 91-3802 and 91-3803. In re Bell’s 
Estate, — M —, 331 P 2d 517, 521. 


References 


Cited or applied in In re Spoya’s Estate, 
129 M 83, 282 P 2d 452, 454. 


Personal liability of executor or ad- 
ministrator for interest on legacies or dis- 
tributive shares where payment is de- 
layed. 18 ALR 2d 1384. 

Right of widow of an heir to dower, 
where heir dies before decedent’s estate 
is closed. 23 ALR 2d 961. 


(10328) Order of distribution, contents and finality of. 


collateral attack. Harrison v. 
122 M 318, 203 P 2d 978, 980. 

Where a deeree of distribution was 
entered on an estate and no appeal was 


Cannon, 
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taken from such decree, an affidavit there- 
after filed and recorded stating that the 
affiant was an heir and devisee of the 
will and claiming an interest in the real 
estate distributed, was void on its face 
and constituted no cloud on the title to 
the land. Hart v. Barron, 122 M 350, 204 
P 2d 797, 805. 


Where executors made an advance pay- 
ment out of their personal funds to the 
legatee of a cash bequest and the petition 
for final distribution and final account did 
not show the advancement, and the decree 
of final settlement and distribution de- 
clared that the legatee was entitled to the 
bequest, such decree was not final and 
conclusive so as to prevent executors from 
claiming a debt due from the legatee, as 
against a judgment debtor of the legatee. 
Hustad’ v. Reed, 183 M 211, 321 P 2d 
1083, 1092. 


Fraud—BEffect 

Where proper notice was given of settle- 
ment of final account and petition for dis- 
tribution of estate, heir or legatee could 
not, more than six months after settle- 
ment of final account and order for dis- 
tribution of estate, have judgment set 
aside on ground of fraud. State ex rel. 
Sanford v. District Court, 124 M 429, 
225 P 2d 866. 


91-3904. 


Postponement of Hearing 


Where, after proper notice, administra- 
tor filed his final account and petition for 


final distribution, and after objections 
were filed postponed the hearing, no 
91-3906. 


Operation and Effect 

A decree of distribution does not con- 
cern itself with, and is not the final order 
of the court on the point of, the payment 
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Operation and Effect 


It is not necessary, nor proper, under 
this section and section 91-3901, to adjudge 
whether a legacy has been paid or ac- 
quired by third parties, or is subject to a 
lien, and a decree of distribution is not 
binding on a person asserting a right 
against a distributee or on a right claimed 
to have been acquired from him prior to 
the rendition of the decree. Hustad v. 
Reed, 133 M 211, 321 P 2d 1083, 1092. 

A decree of distribution is conclusive 
upon the rights of heirs, legatees or de- 
visees, subject only to be reversed, set 
aside or modified on appeal. In re Bell’s 
Estate, — M —, 331 P 2d 517, 520. 

A decree of final distribution has the 
same force and effect as does a final judg- 
ment. In re Bell’s Estate, — M —, 331 
P 2d 517, 520. 

If there is a failure in any one of the 
jurisdictional prerequisites preceding de- 
termination of heirship, and such jurisdic- 
tional defect appears affirmatively upon 
the face of the judgment roll, the court’s 
order purportedly making such a determi- 
nation is void and open to collateral at- 
tack. In re Bell’s Estate, — M —, 331 P 
2d 517, 520. 

Decree of distribution was void where 
not preceded by determination of heirship 
as required by sections 91-3801 to 31-3803 
and 91-3901. In re Bell’s Estate, — M 
Seek (Pr 2dS1F,.. 530, 


(10330) Decree to be made only after notice. 


further notice was required before ap- 
proval of the supplemental account and 
order for distribution differing from that 
first proposed. Harrison v. Cannon, 122 
M 318, 203 P 2d 978. 


(10332) Final settlement, order and discharge. 


of legacies, but that is the office of the 
decree of final discharge under this section. 
Hustad. v. Reed, 133 M211, 832i P@2d 
1083, 1092. 


CHAPTER 40—PARTITION OF UNDIVIDED ESTATES AFTER 
DISTRIBUTION 


91-4004. 
References 


Cited or applied in Hustad v. Reed, 133 
M 211, 321 P 2d 1083, 1092. 


91-4006. 
Setting Aside of Commissioners’ Report 


Where the commissioners appraised real 
property and found its true value to be 
$15,000 but at the hearing on the report 
there were objections thereto and two per- 
sons made offers of $25,000, the court 
should have set aside the commissioners’ 


(10337) Partition may be made, although some of the heirs, etc. 


(10339) Whole estate may be assigned to one, in certain cases. 


findings. In re Moran’s Estate, 128 M 189, 
273 P 2d 671, 674. 


References 


Cited or applied in In re Moran’s Es- 
tate, 128 M 189, 273 P 2d 671, 674. | 
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91-4010. 
Operation and Effect 
The judge must, if the report is just 
and proper, confirm the commissioners’ 
report, but likewise the judge may, if 
sufficient reasons appear therefor, set 
aside the report. Where the commissioners 


91-4313 


(10343) To make report, and partition to be recorded. 


appraised the property and found its true 
value to be $15,000 but at the hearing on 
the report there were two offers of $25,000, 
the court should have set aside the com- 
missioners’ findings. In re Moran’s Es- 
tate, 128 M 189, 273 P 2d 671, 674. 


CHAPTER 41—APPOINTMENT OF AGENT FOR PERSONS RESIDING 
OUT OF THE STATE 


91-4101. 
Bond, Required 


Attorney never qualified as statutory 
agent for nonresident heirs where he did 


91-4102. 
Failure to File Bond 


Attorney never qualified as statutory 
agent for nonresident heirs under section 


(103846) Court may appoint agent to take possession, etc. 


not file bond required by section 91-4102. 
In re Bell’s Estate, — M —, 331 P 2d 
517, 521. 


(103847) Bond and compensation of agent. 


91-4101, where he never filed bond re- 
quired by this section. In re Bell’s Estate, 


— M —,, 331 P 2d 517, 521. 


CHAPTER 42—SETTLEMENT OF ACCOUNTS OF TRUSTEES AFTER 
DISTRIBUTION OF ESTATE 


91-4201. 
Accounting by Trustee 


Trustee may be compelled to make an 
accounting upon the application of any 


(10352) Court not to lose jurisdiction of trusts, etc. 


beneficiary under the trust. Attix v. 


Robinson, 155 F Supp 592, 598. 


CHAPTER 43—PROBATE PROCEEDINGS, MISCELLANEOUS—CITATIONS 
—APPEALS, ETC. 


91-4311. 


Operation and Effect 


Civil actions in the courts of record 
of this state are commenced by filing a 
complaint under section 93-3001 and since, 
under the provisions of this section, the 
same rule is made applicable to a pro- 
ceeding for the administration of the es- 
tate of a deceased person, such proceed- 
ing is commenced by the filing of the 


91-4313. 


Operation and Effect 


The provisions of this section are man- 
datory and jurisdictional. State ex rel. 
Reid v. District Court, 126 M 489, 255 P 
2d 693, 695. 


Time for Taking Appeal 

The notice of appeal, being jurisdiction- 
al, must be filed and served within the 
time prescribed and the courts cannot 
lawfully extend the time nor excuse a 
failure to comply with the statute. Where, 


(10365) Rules of practice generally. 


initial petition seeking judicial remedies 
administered by a court or judge exercis- 
ing probate jurisdiction. State ex rel. 
Reid v. District Court, 126 M 586, 256 P 
2d 546, 550. 


References 


Cited in In re Hofmann’s Estate, 132 
M 387, 318 P 2d 230, 235. 


(10367) Within what time appeal must be taken. 


as here, an application for a new trial 
is not prerequisite to review by appeal, 
the filing of a motion for a new trial 
does not have the effect of extending the 
statutory period prescribed for the giv- 
ing of notice of appeal. Neither is such 
time extended by a motion for relief from 
the judgment on the ground of mistake, 
inadvertence or excusable neglect. State 
ex rel. Reid. v. District Court, 126 M 489, 
255 P 2d 693, 698. 
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91-4316. 
Failure to Appoint Attorneys—Effect 


Fact that no attorneys were appointed 
to represent minors in proceeding for 
sale of real estate did not affect the 
validity of the proceedings. Haugan v. 
Yale Oil Corp., 124 M 1, 217 P 2d 1084, 
1087. 


Petition to Determine Heirship 


Attorneys to represent foreign heirs, ap- 
pointed by court, under this section, where 
eourt decided that certain nonresident 
heirs did not have representation in the 


91-4321. 
Curing Defect in Title 


This section as it is now written was 
enacted in 1943, and was carried forward 
in our Codes of 1947 without change. The 
1947 Codes were regularly adopted by the 
legislature with this act incorporated 
therein without reference to its original 
title. Any defect in title was cured by its 
adoption into the 1947 Code. State v. 
Rice, — M —, 329 P 2d 451, 453. 


Inheritance Tax 


Petitioner in a petition to terminate a 
joint tenancy under this section may do 
every act required by Inheritance Tax 
Act (91-4401 et seq.) including the filing of 
an inventory of all property of deceased, 
and the making and filing of the required 
State Board Forms No. 2-F and 3-A re- 
ports, or the petitioning of the district 
court for exclusion of property from in- 


91-4322. 
Collateral Attack 


Objection that clerk in appointing exe- 
cutor was usurping judicial powers was 


(10375) Termination of life 


WILLS, SUCCESSION AND PROBATE 


(10370) Court to appoint attorney for minor or absent heirs, etc. 


probate of an estate, had no right to pe- 
tition for heirship proceedings under sec- 
tion 91-3801. In re Hofmann’s Estate, 132 
M 387, 318 P 2d 230,:239. 


Purpose of Statute 


The purpose of this statute was never 
calculated to be utilized to initiate any 
proceedings, but merely to protect those 
parties enumerated once the hearings were 
pending. In re Hofmann’s Estate, 132 M 
387, 318 P 2d 230, 241. 


estate or joint tenancy. 


heritance tax. State v. Rice, — M —, 329 
P 2d 451, 454. 

Where petitioner in a petition to termi- 
nate a joint tenancy seeks determination 
of inheritance tax by filing inventory of 
property of deceased and reports required 
by state board, if the state board believes 
that property subject to tax has not been 
reported, it may in its objections to the 
3-A report, set forth the same, and the 
court will determine the matter at the 
hearing to determine the tax due. State v. 
Rice, — M —, 329 P 2d 451, 454. 


Operation and Effect 

In a special probate proceeding under 
this section the court could not render a 
judgment quieting title to the property in 
question. In re Vincent’s Estate, 133 M 
424, 324 P 2d 403, 408. 


(10376) Power of clerk to issue orders and notices. 


not available on collateral attack. Hinton 
v. Staunton, 124 M 534, 228 P 2d 461, 
464. 


CHAPTER 44—INHERITANCE TAX 


Section 91-4402. 
91-4405. 


Transfers in contemplation of death. 
Joint estates, government bonds, tenants by the entirety, joint bank 


accounts, and similarly held property. 


When payment due—lien of tax—liability for payment—place of 


payment—receipts—treceipt or bond required before final accounting 


Payment of tax on transfer of securities by foreign representative 


—duty of holder of securities or assets of nonresident decedent— 
apportionment of deductions—information to be given board of 
equalization—amount of tax to be retained on delivery of assets 


Jurisdiction of district court—notice to state board required before 


91-4407. Tax on clear market value—deductions. 
91-4414. Exemptions from first $25,000. 
91-4415. 

allowed. 
91-4421. 

—penalties. 
91-4423. 

hearing. 
91-4430. Notice of hearing. 
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91-4401. 


Effect of Owner of Real Property Being 
a Resident of a Community Property 
State 


Where the decedent was a resident of 
California and had used community prop- 
erty funds to purchase land in Montana, 
there was still an inheritance tax due 
on the whole of the land value in Mon- 
tana when it was devised to his wife. She 
did not have an undivided one-half interest 
in the Montana land by virtue of the Cali- 
fornia community property laws, since the 
effect of the community property laws 
does not vest title in her automatically 
but it does enlarge her “bundle of right.” 
(See, however, the dissenting opinion of 
two judges.) In re Hunter’s Estate, 125 
M 815, 236 P 2d 94, 99. 


Gifts not Subject to Tax 


Gifts by decedent to his son and daugh- 
ter were not subject to inheritance tax 


91-4402. Transfers in contemplation of death. 


91-4402 


(10400.1) Taxes on transfer—when and how imposed. 


where the only effect of the mention of 
these gifts in the will was to explain why 
the decedent did not give them more and 
to show that they were not overlooked. 
The transferees took nothing by virtue of 
the will. The gifts had been made before 
the will was made and had been completed 
and the transfer vested title to the prop- 
erty in the donees without reference to the 
will. In re Ludington’s Estate, — M —, 
333 P 2d 873, 874. 


References 


Cited or applied in State v. Hanson, 125 
M 174, 232 P 2d 342, 346; In re Coleman’s 
Estate, 132 M 339, 317 P 2d 880, 882. 


Succession, estate, or inheritance tax 
as affected by compromise of will contest. 
36 ALR 2d 917. 

Construction and application of statutes 
apportioning or prorating estate taxes. 37 
ALR 2d 199. 


When the transfer is of 


property made by a resident or by a nonresident when such nonresident’s 
property is within the state, or within its jurisdiction, by deed, grant, bar- 
gain, sale or gift, made in contemplation of the death of the grantor, vendor, 
or donor, or intended to take effect in possession or enjoyment at or after 
such death. Every transfer by deed, grant, bargain, sale or gift, made 
within three (3) years prior to the death of the grantor, vendor or donor, 
of a material part of his estate, or in the nature of a final disposition or 
distribution thereof, and without a fair consideration in money or money’s 
worth shall, unless shown to the contrary be deemed to have been made 
in contemplation of death within the meaning of this section, but no such 
transfer by deed, grant, bargain, sale or gift, made before such three-year 
period shall be treated as having been made in contemplation of death 
providing, however, that nothing herein contained shall be deemed to have 
modified, amended, or repealed the provisions of section 91-4408 of the 
Revised Codes of Montana, 1947. 


History: En. Sec. 1 (part), Ch. 65, L. 
1923; amd. Sec. 1 (part), Ch. 150, L. 1925; 
amd. Sec. 1 (part), Ch. 105, L. 1927; amd. 
Sec. 1 (part), Ch. 186, L. 1935; amd. Sec. 
1, Ch. 269, L. 1955. 


Amendment 


The 1955 amendment added all that 
part of the second sentence beginning 


with the words “but no such transfer 
ee @ CE 


Burden of Proof 

Burden of proof is upon the transferee 
to overcome the presumption that the gift 
was made in contemplation of death if 
the transfer was made within three 
years prior to the death of the donor. But, 
if the gift were made more than three 
years prior to the death of the grantor, the 


burden of proof is upon the state to show 
that in fact the gift was made in contem- 
plation of death. In re Ludington’s Es- 
tate, — .M —, 333 P 2d 873, 874. 


Correction of Deed 


In a proceeding by wife to terminate 
joint tenancy and determine inheritance 
tax, decedent having died on December 
11, 1954, at age of 74 years, from injuries 
sustained in an automobile accident, the 
court properly excluded one-half the value 
of the farm land from the inheritance tax, 
where transfer of title was made by de- 
cedent to himself and his wife to correct 
error in deed to him alone in 1938, on 
December 9, 1952, while decedent was in 
good health and was not contemplating 
death. State v. Rice, — M —, 329 P 2d 
451, 455. 
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Deed in Escrow 


Where deed to hotel property was de- 
posited in escrow and the agreement re- 
quired the grantee, a stranger, to pay 
certain specified amounts monthly for a 
period of three years after which he was 
to pay a certain amount monthly for the 
remainder of the lifetime of the grantor 
which amount was not disproportionately 
less than the value of the property and 
the grantee was to have immediate pos- 
session, make repairs and carry insurance 
on the property, there was not a taxable 
transfer of property in contemplation of 
death. In re Sebree’s Estate, 122 M 509, 
206 P 2d 553. 


Determination of Whether or Not Gift 
is in Contemplation of Death 


Generally, the test to be applied is to 
ascertain the dominant motive of the 
donor in the light of his bodily and 
mental condition, and “the best evidence 
of the decedent’s state of mind at the 
time and the reasons for making the 
transfers are the statements and expres- 
sions of the decedent himself.” In re War- 
ren’s Estate, 128 M 395, 275 P 2d 843, 844. 


Family Partnership 


Decedent, who died intestate on No- 
vember 12, 1952, at age 78, on December 
10, 1951, gave undivided one-seventh in- 
terest in his ranch, livestock, and equip- 
ment used in its operation, to each of his 
five children and his wife, retaining an un- 
divided one-seventh interest for himself, 
and the family then organized a partner- 
ship to continue operations. Donor paid 
federal gift tax thereon. At the time of 
the transfers donor was in good health 
and making preparations for a trip to 
Africa. District court properly held that 
the transfers were not made in contempla- 
tion of death and were not taxable. In re 
Keating’s Estate, — M —, 332 P 2d 
906, 908. 


Gifts Not in Contemplation of Death 


Where decedent after forming a corpo- 
ration for the operation of his farm trans- 
ferred some of the stock to members of 
his family who had been working on the 
farm and evidence disclosed that it was 
because he had offered them a share in the 
business if they worked in it, the gifts 
were not in contemplation of death and 
were made for purposes associated with 
life rather than with death. In re War- 
ren’s Estate, 128 M 395, 275 P 2d 843, 844. 


Gift to Daughter 


Sometime prior to May 3, 1949, de- 
ceased made a gift of $10,000 to his 
daughter, who was seeking a loan rather 
than a gift, but was informed by her 
father that he preferred to make a gift 
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outright, which was explained in his will. 
Decedent died on May 4, 1954, at the age 
of 72 years. This amount was_ properly 
excluded from his estate for the purpose 
of inheritance tax. In re Ludington’s Es- 
tate, — M —, 333,P 2d, 873, 874. 


Joint Bank Account 


Where money, solely the property of one 
person, was deposited in a joint bank ac- 
count payable either to her or the other 
person without consideration, and such 
deposit was made within three years of 
the death of the person, half of the ac- 
count was a gift in contemplation of death 
and taxable under this section, and after 
the death of the person, the half then 
received by right of survivorship is tax- 
able under section 91-4405. State Board of 
Equalization v. Cole, 122 M 9, 195 P 2d 
OSU: 


Presumption 


The transfer of one-half interest in 
farm land to wife, having been made with- 
in three years prior to the death of the 
grantor, is presumed to have been made 
in contemplation of death, unless shown to 
the contrary. State v. Rice, — M — 
329 P 2d 451, 455. 


) 


Satisfaction of Mortgage 


Forgiveness of debt, which was not 
made by will, but made by a duly exe- 
cuted and recorded satisfaction of mort- 
gage made and recorded more than three 
years prior to the death of the decedent, 
was properly excluded from his estate for 
the purpose of inheritance tax. In re 
Ludington’s Estate, — M —, 333 P 2d 
873, 875. 


United States Savings Bonds 


Where person with her own funds pur- 
chased Series G United States savings 
bonds payable to her or in the alternative 
to another person named on the bonds 
and she retained control of the bonds they 
were not “held in the joint names of two 
or more persons” within the meaning of 
section 91-4405, and they amounted to a 
transfer to take effect at or after death 
taxable at their full market value under 
this section. State Board of Equalization 
v. Cole, 122 M 9, 195 P 2d 989, 997. 

For there to be an absolute inter vivos 
gift and not taxable as a transfer in con- 
templation. of death, there must be the ex- 
piration of the presumptive period and an 
absence of proof to the contrary. If there 
is no delivery to the cotenant, the transfer 
is one to take effect at or after death and 
taxable as such. In re Marsh’s Estate, 125 
M 239, 234 P 2d 459, 462. 


References 


Cited or applied in In re McAnelly’s Es- 
tate, 127 M 158, 258 P 2d 741, 748; In re 
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Coleman’s Estate, 132 M 339, 317 P 2d 
880, 881. 


Transfer by inter vivos trust of insur- 


91-4403. Tax—when imposed. 

Law Applicable . 

Where trust was created in the year 
1915 under which certain persons were to 


receive portions of the trust funds on the 
death of settlor of the trust who died in 


91-4405 


ance policies upon settlor’s life as in con- 
templation of death for tax purposes. 17 
ALR 2d 787. 


1945, the transfer, for inheritance tax 
purposes, was to be taxed at the rate in 
existence in 1945 and not at the rate in 
existence in 1915. In re Kohr’s Estate, 
122 M 145, 199 P 2d 856, 5 ALR 2d 1046. 


91-4404. Transfers under power of appointment. 


Inheritance, succession, or estate tax on 
property covered by power of appointment 
as affected by location of property, or resi- 


dence of parties, outside the taxing state 
or country. 19 ALR 2d 1415. 


91-4405. Joint estates, sovernment bonds, tenants by the entirety, joint 


bank accounts, and similarly held property. Whenever any property, how- 
ever acquired, real or personal, tangible or intangible, including govern- 
ment bonds of the United States, inscribed in co-ownership form, or held 
in joint tenancy by two [2] or more persons, or as tenants by the entirety, 
or is deposited in any bank or other depositary in the joint names of two 
[2] or more persons and payable to the survivor or survivors of them upon 
the death of one of them, the right of the survivor or survivors to the 
immediate possession or ownership is a taxable transfer. The tax is upon 
the transfer of decedent’s interest, one-half or other proper fraction, as 
evidenced by the written instrument creating the same, as though the 
property to which the transfer relates belonged to the joint tenants, tenants 
by the entirety, joint depositors, holders in co-ownership form, or persons, 
as tenants in common, and had been, for inheritance tax purposes, be- 
queathed or devised to the survivor or survivors by will, except such part 
thereof as may be shown to have originally belonged to the survivor and 
never to have belonged to the decedent. This section shall not be construed 
to repeal or modify the provisions of section 91-4402, Revised Codes of 
Montana, 1947. 


History: En. Sec. 1 (part), Ch. 65, L. 
1923; amd. Sec. 1 (part), Ch. 150, L. 1925; 
amd. Sec. 1 (part), Ch. 105, L. 1927; amd. 
Sec. 1 (part), Ch. 186, L. 1935; amd. Sec. 
1, Ch. 181, L. 1951. 


Amendment 

The 1951 amendment revised the word- 
ing of this section, adding the last sentence 
and changing the description of the prop- 
erty to which the section applies, the 
former description being “any property, 
real or personal * * * held in the joint 
names of two or more persons, Or as 
tenants by the entirety, or is deposited in 
banks or other institutions or depositaries 
in the joint names of two or more per- 
sons and payable to either or the survivor.” 


Repealing Clause 


Section 2 of Ch. 181, L. 1951 repealed 
all acts or parts of acts in conflict there- 
with, except as provided in that act. 


Effective Date 


Section 3 of Ch. 181, L. 1951 provided 
the act should be in effect from and after 
its passage and approval. Approved March 
1, 1951. 


Cross-Reference 


See annotations to sec. 91-4402. State 
Board of Equalization v. Cole, 122 M 9, 
195 P 2d 989. 


Construction 


The exception at the end of this section 
means “except such part of the decedent’s 
fractional share of the property thus 
deemed to be bequeathed or devised by 
will as may be shown to have originally 
belonged to the survivor and never to have 
belonged to the decedent prior to the crea- 
tion of the joint tenancy.” In re Kuhr’s 
Estate, 123 M 593, 220 P 2d 83, 85. 
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Entire Estate Property of Surviving 
Spouse—No Tax Due 

Where property held in joint tenancy by 
husband and wife was purchased with the 
funds of the surviving husband, no in- 
heritance tax was due on such property. In 
tre Kuhr’s Estate, 123 M 593, 220 P 2d 83, 
85. 


Operation and Effect 


Where a husband and wife purchase land 
jointly and the funds come from a joint 
bank account to which it can be shown 
that the husband originally contributed 
all the money, one-half of the realty is 
considered the wife’s share upon her death 
and it is subject to the tax imposed by 
this section. The fact that the considera- 
tion at some previous time came as a gift 
from one spouse to another is unimportant. 
In order for the exception in the statute 
to apply, it must be shown that the im- 
mediate joint tenancy originally belonged 
to the survivor prior to the creation of 
the immediate joint tenancy. State v. 
Hanson, 125 M 174, 232 P 2d 342, 344. 

In the case of joint bank accounts where 
it can be shown that the money was orig- 
inally furnished by the survivor and none 
by the decedent the account is not tax- 
able for it comes within the exception in 
this section. State v. Hanson, 125 M 174, 
232 P 2d 342, 345. 

Where the husband and wife hold a 
promissory note jointly it is taxable under 
this section. The property so taxed is the 
credits or choses in action, the various 
promissory notes, and that property never 
had belonged to the survivor prior to its 
acquisition by the husband and wife. State 


91-4406. Insurance part of estate. 


Amount of Exclusion from Gross Estate 

Decedent’s gross estate aggregated $378,- 
916.29, $64,761.33 thereof represented pro- 
ceeds from life insurance policies. Of this, 
$16,536.29 was payable to named bene- 
ficiaries. The balance of the life insur- 
ance proceeds, $48,225.04 was made payable 
to the executor of the estate. District 
court was not in error in determining that 
$50,000 was exempt from inheritance tax. 
In re Cline’s Estate, 132 M 328, 317 P 
2d 874, 875. 


Annuity Proceeds 


Where total amount of annuity proceeds 
and insurance was $53,276.26, and the 
amount of proceeds from the annuity was 
$2,813.61, the $50,000 exemption did not 
extend to these annuity proceeds. In re 
Coleman’s Estate, 132 M 339, 317 P 2d 
880, 883. 


Application of Statute 


This is a specific statute exempting all 
insurance proceeds up to $50,000 and tax- 
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v. Hanson, 125 M 174, 232 P 2d 342, 346. 

In estates where the death occurred be- 
fore March 1, 1951, the effective date of 
this section; the tax on government series 
E and G bonds is generally imposed by 
section 91-4402. In re Marsh’s Estate, 
125 M 239, 234 P 2d 459, 462. 


United States Savings Bonds 


United States savings bonds registered 
jointly in the name of the decedent and 
one of her three children and kept in a 
safe deposit box in the name of the de- 
cedent and one of her children to which 
such daughter had access did not con- 
stitute a gift to any of the children, the 
possession remaining joint and the bonds 
were taxable. In re Brown’s Estate, 122 
M 451, 206 P 2d 816, 821. 

Government bonds can never be held in 
tenancy by the entirety, because either 
ecotenant may sell the bonds upon surrender 
of the bond and receive the full accrued 
value; while the very characteristic that 
distinguishes the tenancy by the entirety 
from other cotenancies is that neither of 
the cotenants alone can terminate the ten- 
ancy or sever the estate. In re Marsh’s 
Estate, 125 M 239, 234 P 2d 459, 461, 462. 


References 

Cited or applied in In re MeAnelly’s 
Estate, 127 M 158, 258 P 2d 741, 748; 
State ex rel. Simon v. District Court, 128 
M 454, 277 P 2d 534, 535 (dissenting opin- 
ion). 


State inheritance, estate or succession 
tax on United States savings bond. 39 
ALR 2d 706. 


ing insurance proceeds over and above 
that amount. It makes no difference to 
whom the proceeds are payable, whether 
named beneficiaries, trustees, or personal 
representatives of the decedent. In re 
Cline’s Estate, 132 M 328, 317 P 2d 874, 
875; In re Coleman’s Estate, 132 M 339, 
317 P 2d 880, 883. 

Naming ultimate beneficiaries of life in- 
surance policies in trust agreement and 
not in insurance policies did not make pro- 
ceeds subject to tax to the extent that 
they did not exceed $50,000. In re Cole- 
man’s Estate, 132 M 339, 317 P 2d 880, 883. 


Insurance Defined 

Annuity policies are “insurance” within 
the meaning of this section. In re Ham- 
merstrom’s Estate, 133 M 469, 326 P 2d 
699; In re O’Grady’s Estate, 133 M 595, 
326 P 2d 705. 


Matured Endowments Left With In- 
surer 


Proceeds of life insurance policies which 
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have matured as endowments and which 
are left with the insurance company at a 


91-4407 


of the optional modes of settlement, are 
not exempt under the insurance exemption 


fixed rate of interest, the principal sum 


of this section. In re Harper’s Estate, 124 
payable at death, in accordance with one 


M 52, 218 P 2d 927. 

91-4407. Tax on clear market value—deductions. The tax so imposed 
shall be upon the clear market value of such property passing by any such 
transfer.to each person, institution, association, corporation or body politic, 
at the rates hereinafter prescribed and only upon the excess of the exemp- 
tion hereinafter granted to such person, institution, association, corpora- 
tion or body politic, and in determining the clear market value of the 
property so passing by any such transfer the following deductions, and 
no other shall be allowed; debts of the decedent owing at the date of 
death, expenses of funeral and last illness, all Montana state, county, mu- 
nicipal and federal taxes, including all penalties and interest thereon, 
owing by decedent at the date of death, the ordinary expenses of adminis- 
tration, including the commissions and fees of executors and administrators 
and their attorneys actually allowed and paid, including attorneys’ fees, 
filing fees, necessary expenses and closing costs Incident to proceedings 
to terminate joint tenancies, termination of life estates and transfers in 
contemplation of death, and any and all other proceedings instituted for 
the determination of inheritance tax, and federal estate taxes due or paid. 


History: En. Sec. 1 (part), Ch. 65, L. 
1923; amd. Sec. 1 (part), Ch. 150, L. 1925; 
amd. Sec. 1 (part), Ch. 105, L. 1927; amd. 
Sec. 1 (part), Ch. 186, L. 1935; amd. Sec. 
1, Ch. 5, L. 1957; amd. Sec. 1, Ch. 232, 
L. 1959. 


Amendments 

The 1957 amendment substituted the 
words “all Montana state, county, munici- 
pal and federal taxes, including all penal- 
ties and interest thereon, owing by de- 
cedent at the date of death” for the words 
“all state, county and municipal taxes 
which are a lien against property situated 
in this state at the date of death.” 


The 1959 amendment inserted the words 
“including attorney’s fees, filing fees, nec- 
essary expenses and closing costs incident 
to proceedings to terminate joint tenan- 
cies, termination of life estates and trans- 
fers in contemplation of death, and any 
and all other proceedings instituted for 
the determination of inheritance tax.” 


’ Repealing Clause 

Section 2 of Ch. 232, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Dates 

Section 2 of Ch. 5, Laws 1957 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 
ruary 7, 1957. 

Section 3 of Ch. 232, Laws 1959 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 11, 1959. 


Construction 


The words “actually allowed and paid” 
as used in the statute do not relate to the 
ordinary expenses of administration. In 
re Warren’s Estate, 128 M 395, 275 P 2d 
843, 846. 


Expenses of Administration 


In a proceeding under section 91-4321 
to terminate joint tenancy and have in- 
heritance tax determined court should not 
have allowed as expenses, the attorney fee, 
filing fee, and estimated closing expenses, 
for these were all expenses of administra- 
tion, and there being no estate, there 
could be no expenses of administration. 
State v. Rice, — M —, 329 P 2d 451, 454. 


Operation and Effect 


This statute is clear and direct and de- 
clares no deduction shall be allowed ex- 
cept those specified therein. In re Me- 
Anelly’s. Estate, )127 M158, 258, P 2d. 
741, 748. 


Ordinary Expenses 


While ordinarily the appraisers are the 
ones who fix the value of the property of 
an estate, where the estate consists of 
stock in a closely held corporation, the 
services of an accountant may become 
necessary to determine the fair market 
value of the stock and the cost of such 
services are an ordinary expense in the 
administration of the estate. In re War- 
ren’s Estate, 128 M 395, 275 P 2d 843, 846. 


Valuation of corporate stock for pur- 
poses of succession, inheritance, or estate 
tax, as affected by quantity involved. 23 
ALR 2d 775. 
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DECISIONS UNDER FORMER LAW 


Interest on Federal Estate Tax 

Interest on federal estate tax is not 
deductible under this section since it is 
not mentioned. The statute is clear and 


direct and declares no deducticnu shall be 
allowed except those specified therein. In 
re McAnelly’s Estate, 127 M 158, 258 P 
2d 741, 748. 


91-4413. Exemption of intangible personal property, etc. 


Character of Property at Death 


It is the character of the property at 
death that determines whether it is real 
or personal property and whether it is sub- 
ject to a transfer tax. In re Briebach’s 
Estate, 132 M 487, 318 P 2d 223, 225. 


Contracts for Sale of Real Estate 


Decedent had been a resident of Mon- 
tana but had moved to California where 
he resided at the time of his death. Dur- 
ing his lifetime he contracted to sell land 
in Montana. At the time of his death 
there remained due unpaid balances. De- 
cedent left a will devising and bequeath- 
ing all of his property to his wife. Rights 
passing to widow under the contracts was 
properly excluded from the gross value of 


under this section. In re Briebach’s Es- 
tate, 182 M 437, 318 P 2d 223, 225. 


Partnership Property 


When partnership is settled and the 
debts are paid, the real estate of the part- 
nership retains its character as such and 
is not tax exempt as intangible property. 
In re Perry’s Estate, 121 M 280, 192 P 2d 
532, 537. 

As to personal property of a partner- 
ship, only so much thereof as is necessary 
to discharge the duties imposed on the 
survivor passes to him and the balance 
of the partnership property should be di- 
vided between the surviving partners and 
the heirs of the deceased partner, which 
retains its character as tangible property 
and is not tax exempt. In re Perry’s Es- 


the estate subject to an inheritance tax 
tate, 121 M 280, 192 P 2d 532, 538. 


91-4414, (10400.4) Exemptions from first $25,000. The following ex- 
emptions from the tax are hereby allowed, the exemption allowed to each 
person, institution, association, corporation and body politic to be taken 
out of the first twenty-five thousand dollars passing by any such trans- 
fer to such person, institution, association, corporation or body politic: 


(1) Transfers totally exempt. All property transferred to the state or 
any of its institutions, or to municipal corporations within the state for 
strictly county, city, town, or municipal purposes, or to corporations or 
voluntary associations of this state organized under its laws solely for re- 
ligious, charitable, educational or other public purposes, which shall use 
the property so transferred exclusively for the purpose of their organiza- 
tion within the state, and all transfers to any privately owned hospital for 
erippled children within the United States, primarily practicing orthopedics, 
to which crippled or afflicted children from the state of Montana are, with- 
out discrimination, gratuitously admitted and treated, shall be exempt. 

(2) $17,500; $5,000; $2,000 exempt, when. Property of the clear value 
of seventeen thousand five hundred dollars, transferred to the wife, or five 
thousand dollars transferred to the husband of the decedent, and two thou- 
sand dollars transferred to each of the other persons described in the first 
subdivision of section 91-4409 shall be exempt. Such exemption to the 
widow shall include all her statutory dower and other allowances. Any 
child of the decedent shall be entitled to credit for so much of the tax 
paid by the widow as applied to any property which shall thereafter be 
transferred by or from such widow to any such child, provided the widow 
does not survive said decedent to exceed ten years. 


(3) $500 exempt, when. Property of the clear value of five hundred dol- 
lars transferred to each of the persons described in the second subdivision 
of section 91-4409 shall be exempt. 
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(4) Property without the state exempt, when. No tax shall be imposed 
upon any tangible personal property of a resident decedent when such prop- 
erty is located without this state, and when the transfer of such property 
is subject to an inheritance or transfer tax in the state where located 
and which tax has actually been paid, secured or guaranteed, provided 
such property is not without this state temporarily nor for the sole pur- 
pose of deposit or safekeeping; and: provided the laws of the state where 
such property is located allow a like exemption in relation to such property 


left by a resident of that state and located in this state. 


History: En. Sec. 4, Ch. 65, L. 1923; 
amd. Sec. 1, Ch. 105, L. 1953. 


Amendment 


The 1953 amendment inserted the words 
“and all transfers to any privately owned 
hospital for crippled children within the 
United States, primarily practicing ortho- 
pedics, to which crippled or afflicted chil- 
dren from the state of Montana are, with- 
out discrimination, gratuitously admitted 
and treated” after the words “within the 


state” appearing near the end of subsec- 
tion (1). 
Repealing Clause 


Section 2 of Ch. 105, Laws 1953 repealed 
all acts or parts of acts in conflict there- 
with. 


Effective Date 


Section 3 of Ch. 105 provided the act 
should be in effect from and after its pass- 
age and approval. Approved February 28, 


1953. 


91-4415. (10400.5) When payment due—lien of tax—liability for pay- 
ment—place of payment—receipts—receipt or bond required before final 
accounting allowed. All taxes imposed by this act shall be due and payable 
at the time of the death of the decedent, except as hereinafter provided; 
and every such tax shall be and remain a lien upon the property trans- 
ferred for a period of ten [10] years from the time of the death of the 
decedent unless sooner paid, and the person to whom the property is trans- 
ferred and the administrators, executors, and trustees of every estate so 
transferred shall be personally liable for such tax until its payment. 

The tax shall be paid to the state treasurer or to the treasurer of the 
county in which the district court is situated having jurisdiction as herein 
provided, and if paid to the county treasurer said treasurer shall make 
triplicate receipts of such payment, one of which he shall immediately send 
to the state treasurer, whose duty it shall be to charge the county treasurer 
so receiving the tax, with the amount thereof, and the other receipt shall 
be delivered to the executor, administrator, or trustee, whereupon it shall 
be a proper voucher in the settlement of his accounts. One he shall keep 
on file in his office. 

No executor, administrator, or trustee shall be entitled to a final account- 
ing of an estate, in settlement of which a tax is due under the provisions 
of this act, unless he shall produce such receipt or a certified copy thereof 
or unless a bond shall have been filed as prescribed by section 91-4419. 

History: En. Sec. 5, Ch. 65, L. 1923; Repealing Clause 
amd. Sec. 1, Ch. 16, L. 1951. Section 2 of Ch. 16, L. 1951 repealed 


all acts or parts of acts in conflict there- 


Amendment See cid 


The 1951 amendment substituted “for a 
period of ten years from the time of the 
death of the decedent unless sooner paid” 
for “until paid.” 
91-4421. (10400.11) Payment of tax on transfer of securities by for- 
eign representative—duty of holder of securities or assets of nonresident 
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decedent—apportionment of deductions—information to be given board of 
equalization—amount of tax to be retained on delivery of assets—pen- 
alties. (1) If a foreign executor, administrator, or trustee shall assign 
or transfer any stocks, bonds, mortgages, or other securities, in this state, 
or within the jurisdiction of this state, standing in the name of a decedent 
or in trust for a decedent, liable to any such tax, the tax shall be paid to 
the treasurer of the proper county or the state treasurer on the transfer 
thereof; otherwise the corporation permitting such transfer shall become 
liable to pay such tax. 

(2) No safe deposit company, bank, or other institution, person or 
persons, holding securities or assets of a nonresident decedent, nor any 
corporation organized under the laws of this state, in which a nonresident 
decedent held stock, bonds, mortgages, or other securities, at his decease, 
shall deliver or transfer the same to the executors, administrators or legal 
representatives of said decedent, or upon their order or request, unless 
notice of the time and place of such intended transfer be served upon the 
state board of equalization at least ten (10) days prior to the said transfer ; 
nor shall any such safe deposit company, bank, or other institution, per- 
son or persons, nor any corporation, deliver or transfer any securities or 
assets of the estate of a nonresident decedent without retaining a suf- 
ficient portion or amount thereof to pay any tax which may thereafter be 
assessed on account of the transfer of such securities or assets under the 
provisions of the inheritance tax laws, without an order from the proper 
court authorizing such transfer; and it shall be lawful for the state board 
of equalization, personally or by representative, to examine said securities 
or assets at any time before such delivery or transfer. Failure to serve 
such notice or to allow such examination or to retain a sufficient portion 
or amount to pay such tax as herein provided, shall render said safe de- 
posit company, trust company, bank, or other institution, person or per- 
sons, or such corporation, liable to the payment of the tax due upon said 
securities or assets in pursuance of the provisions of the inheritance tax 
laws. The state board of equalization may issue a certificate authorizing 
the transfer of any such stock, securities or assets whenever it appears 
to the satisfaction of the said board that no tax is due thereon; provided, 
however, that the foregoing provisions shall not apply to shares of stock in 
any Montana corporation held by a nonresident of Montana at the time of 
his death whose death occurred on or after January 30, 1945, and who was 
at the time of his death domiciled in any other district or state of the 
United States, provided reciprocal rights are granted by such district or 
state of domicile similar to section 91-4413, Revised Codes of Montana, 1947, 
and in such event this subsection (2) shall not apply to the transfer of 
stocks, bonds, mortgages or other securities exempt from taxation under 
the provisions of section 91-4413, and a Montana corporation, or its agent, 
may transfer stocks, bonds, mortgages and other securities without any 
hability for the tax imposed under the provisions of the inheritance tax 
laws where there are reciprocal rights as set forth in section 91-4418, and 
in such event no application for consent to transfer such stock need be 
made to the state board of equalization of the state of Montana, and the 
corporation, or its duly authorized transfer agent may transfer such shares 
of stock upon its books without any such application or consent to transfer. 
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(8) Whenever a tax may be due from the estate, or the beneficiaries 
therein, of any resident or nonresident decedent upon the transfer of any 
property, when the property or the estate left by such decedent is partly 
within and partly without this state, or upon any stocks, bonds, mortgages, 
or other securities representing property or estate partly within and partly 
without this state, any beneficiary of such estate shall be entitled to deduct 
only his proper proportion of that portion of the total debts and expenses 
of administration which the gross estate in Montana or within its jurisdic- 
tion bears to the gross estate both within and without this state, but no 
deduction shall be made for any federal estate, inheritance, succession or 
transfer taxes paid to the United States. As to his Montana exemption, 
each beneficiary shall be entitled to deduct only that portion represented 
by the ratio between his interest in the property in this state or within 
its jurisdiction and his interest in the entire estate. 

(4) The state board of equalization shall require such reports and in- 
formation and shall make such orders, rules, and regulations as it may 
deem necessary to enable the said board to secure the necessary information 
from domestic corporations, and to ascertain the amount of and collect 
such tax; and no holding company or other corporation subject to the pro- 
visions of this section shall deliver or transfer any such stocks, bonds, 
mortgages, or other securities of a Montana corporation without retaining 
a sufficient portion thereof to pay any tax which may thereafter be as- 
sessed under the provisions of this act on account of such transfer, except 
upon order of the proper court or a certificate of consent of the state 
board of equalization. 

(5) Any corporation or holding company violating the provisions of 
‘this section shall be liable to the state for the amount of the tax together 
with a penalty of ten per centum (10%) thereof. 


History: En. Sec. 11, Ch. 65, L. 1923; 
amd. Sec. 2, Ch. 150, L. 1925; amd. Sec. 2, 
Ch. 105, L. 1927; amd. Sec. 1, Ch. 130, L. 
1929; amd. Sec. 1, Ch. 62, L. 1953. 


Amendment 

The 1953 amendment inserted the num- 
ber “(10)” in subsection 2 and added the 
proviso in that subsection. 


Repealing Clause 
Section 2 of Ch. 62, Laws 1953 repealed 


all acts and parts of acts in conflict there- 
with. 


Effective Date 


Section 3 of Ch. 62, Laws 1953 provided 
the act should be in effect from and after 
its passage and approval. Approved Febru- 


ary 20, 1953. 


91-4423. (10400.13) Jurisdiction of district court—notice to state board 
required before hearing. The district court of every county of the state 
having jurisdiction to grant letters testamentary or of administration upon 
the estate of a decedent whose property is chargeable with any tax under 
the inheritance tax laws, or to appoint a trustee of such estate or any part 
thereof, or to give ancillary letters thereon, shall have jurisdiction to hear 
and determine all questions arising under the provisions of the inheritance 
tax laws, and to do any act in relation thereto authorized by law to be 
done by a district court in other matters or proceedings coming within its 
jurisdiction; and if two [2] or more district courts shall be entitled to 
exercise any such jurisdiction, the district court first acquiring jurisdiction 
hereunder, shall retain the same to the exclusion of every other district 
court. | 
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Before any decree determining inheritance tax in any estate shall be 
made by the court, the court shall require proof that due notice has been 
given to the state board of equalization before the hearing upon the petition 
to have inheritance tax determined, whether such hearing be at the time 
of the hearing on the final account or otherwise; and the court shall like- 
wise require proof that a copy of such petition has been given to the board. 
not later than the time of giving the notice; and, before the time fixed in 
said notice, said board shall cause to be filed, with the clerk of the district 
court, a certificate signed by the board stating that the amount of the 
inheritance tax determined to be due the state of Montana as appearing 
in the report or petition, has been properly computed therein or, if no tax 
is due, such certificate shall so state; and, if the board shall object to the 
amount of the tax so computed, the board shall, before the time fixed for 
the hearing, file with the clerk of the court its written objections thereto, 
setting forth therein the nature of the objections. If neither such certificate 
nor objections shall have been filed at the time fixed for the hearing, it shall 
be conclusively presumed that the board concurs in the amount so computed. 


History: En. Sec. 12, Ch. 65, L. 1923; 
amd. Sec. 3, Ch. 150, L. 1925; amd. Sec. 1, 
Ch. 79, L. 1951. 


Amendment 


The 1951 amendment substituted the 
last paragraph for a paragraph which read, 
“Before decree of distribution in any 
estate shall be issued by the district judge, 
or the issuance of an order discharging 
the executor, administrator or trustee of 
any estate, there shall be filed with the 
clerk of the district court a certificate 


91-4430. 


signed by the state board of equalization 
stating that the amount of inheritance 
tax determined to be due to the state of 
Montana, as appearing in the order of the 
court determining tax, has been properly 
computed, or if no tax is due such certi- 
ficate shall so state.” 


Repealing Clause 


Section 2 of Ch. 79, L. 1951 repealed all 
acts and parts of acts in conflict there- 
with. 


(10400.20) Notice of hearing. Notice of such hearing to de- 


termine the inheritance tax shall be given in the same manner and may be 
included in the notice of hearing the administration account, as provided by 
law. A copy of the application for exclusion of any property to avoid in- 
heritance tax thereon shall be given with notice of hearing thereof, and 
notice of any such hearing shall be mailed to the state board of equalization 
not less than fifteen (15) days before such hearing, upon notice forms pro- 


vided by said board and containing such information as it may require. 


History: En. Sec. 15, Ch. 65, L. 1923; 
amd. Sec. 5, Ch. 150, L. 1925; amd. Sec. 
5, Ch. 141, L. 1927; amd. Sec. 1, Ch. 80, L. 
1949. 


Amendment 


The 1949 amendment inserted that part 
of the second sentence to the first comma, 
substituted “and notice of any such 
hearing” for “Notice in writing of such 
hearing,” increased the time from ten to 
fifteen days and substituted “notice forms 
provided by said board and containing 
such information as it may require” for 


91-4432. 
Widow’s Life Estate 


Decedent left a will giving wife residue 
and remainder of his property during the 


“such blanks and containing such informa- 
tion as the state board of equalization may 
provide.” 


Repealing Clause 


Section 2 of Ch. 80, L. 1949 repealed 
all acts or parts of acts in conflict there- 
with. 


Effective Date 


Section 3 of Ch. 80, L. 1949 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 
ruary 24, 1949. 


(10400.22) Appraisal at clear market value at time of death, etc. — 


term of her natural life, provided she 
should remain his widow, with right to dis- . 
pose of the same or any part thereof, for 
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her use, support and maintenance, at her 
discretion. A following paragraph gave to 
his two daughters, in equal shares, the 
property referred to in the preceding para- 
graph to come into possession thereof at 
the death or remarriage of the wife. The 
widow never remarried and died within 
six months after death of testator. Net 


91-4434. (10400.24) Repealed. 
Repeal 
This section (Sec. 15, Ch. 65, L. 1923; 


amd. See. 5, Ch. 150, L. 1925; amd. Sec. 
5, Ch. 141, L. 1927), relating to inherit- 


91-4438. 


Supervisory Control 

The Supreme Court was without juris- 
diction in State ex rel. Blankenbaker v. 
District Court, 109 M 331, 96 P 2d 936 to 
review the record of the proceedings on 
its writ of supervisory control since the 
relatrix had a clear and adequate remedy 
by appeal from the judgment and order 
fixing the tax which she was required to 
pay, all duly prescribed by written law, 


91-4440. 


Evidence of Value 


Evidence that furniture was old and of 
little value may be admitted although no 
answer or reply was filed to controvert the 


91-4441, 


Termination of Joint Tenancy 


Petitioner in a petition to terminate a 
joint tenancy under section 91-4321 may do 
every act required by this statute (91-4401 
et seq.) including the filing of an inven- 
tory of all property of the deceased, and 
the making and filing of the required State 
Board Forms No. 2-F and 3-A reports, or 
the petitioning of the district court for 
exclusion of property from inheritance tax. 
State v. Rice, — M —, 329 P 2d 451, 454. 


91-4453. (10400.43) Definitions. 


Intangible Property 


The interest of a vendor in a contract 
to sell real estate is intangible property. 


91-4515 


estate of taxable value of $99,022.61 passed 
under the paragraphs mentioned, of that 
amount court properly found that $18,- 
784.19 passed to the widow where amount 
was calculated upon the basis of her life 
expectancy of 5.72 years. In re Bishir’s 
Estate, 182 M 558, 318 P 2d 576, 577. 


ance tax on property transferred subject 
to any charge, estate or interest deter- 
minable by death, was repealed by See. 1, 
Ch. 100, Laws 1955. 


(10400.28) Rehearing within sixty days. 


but she failed to avail herself of such 
remedy and the judgment and order. 
Hence the opinion, decision and holding 
of this court in the case of State ex rel. 
Blankenbaker v. District Court, 109 M 
331, 96 P 2d 936, are expressly disap- 
proved and overruled. State ex rel. Reid 
v. District Court, 126 M 489, 255 P 2d 
693, 705. 


(10400.30) Collection of unpaid taxes. 


verified affirmative allegations of the state 


since only those pleadings enumerated in 
the statute are necessary. In re Sebree’s 


Estate, 122 M 509, 206 P 2d 553, 555. 


(10400.31) Special administration to determine tax, etc. 


Where petitioner seeks a determination 
of inheritance tax under section 91-4321 
by filing inventory of property of deceased 
and reports required by state board, if the 
state board believes that property subject 
to tax has not been reported, it may in its 
objections to the 3-A report, set forth the 
same, and the court will determine the 
matter at the hearing to determine the tax 
due. State v. Rice, — M —, 329 P 2d 
451, 454. 


In re Briebach’s Estate, 132 M 437, 318 
P 2d 223, 224. 


CHAPTER 45—GUARDIAN AND WARD 


91-4509. (5876) Guardian of property of nonresident person, etc. 


Failure to Appoint Attorney for Minor 


Fact that no attorneys were appointed 
to represent minors in proceeding for sale 
of real estate by administrator of estate 


91-4515. 


Modification 
When the custodial fitness of neither 


did not affect the validity of the proceed- 


ings under section 91-4316. Haugan v. Yale 


Oil Corp., 124 M 1, 217 P 2d 1084, 1087. 


(5878) Rules of awarding custody of minors. 


Spouse is questioned a bill of exceptions 
and a judgment roll reflecting four modifi- 
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cations of custody orders in nine weeks, no 
matter how well intended or by whom 
sought or ordered, supported by undis- 
puted testimony, is clear prima facie rec- 
ord of substantial change affecting the 
children warranting modification of decree. 
Trudgen. v.;Trudgen}\.-—=oM i=—,"329 (PP. 2d 
225, 228. 

In hearings on motions to modify child 
custody orders, parties desiring written 
findings of facts and conclusions of law 
must move for them in writing at the 
close of the evidence, as the statute re- 
quires. Even then, if the evidence justifies 
but one conclusion, formal findings are 
not necessary. Trudgen. v. Trudgen, — 
M —, 329 P 2d 225, 230. 


Mother Preferred 


Other things being equal, custody in the 
mother is to be preferred where children 
are of tender years. Trudgen v. Trudgen, 
wag Mj bode 2062255220; 


Operation and Effect 


On a hearing of a modification of a de- 
eree which awarded the father custody of 
the minor child, the trial court did not 


91-4524. 


Consideration and weight of religious 
affiliations in appointment or removal of 
guardian for minor child. 22 ALR 2d 696. 


WILLS, SUCCESSION AND PROBATE 


abuse his discretion in denying the motion 
to modify the decree. While there has 
been a change of condition surrounding 
the mother since she has since remarried 
and maintains a home there was no show- 
ing that the father has not taken good 
care of the infant and there is evidence 
that the mother hasn’t visited the child 
for some time. Barham v. Barham, 127 
M 216, 259 P 2d 805. (See, however, dis- 
senting opinion, 127 M 216, 259 P 2d 805, 
807.) 


Residence of Children 


Limitations on residence of children are 
to be conditioned by what appears best 
for the children and the trial judge is 
invested with much discretion in these 
matters. Trudgen v. Trudgen, — M —, 
329 P 2d 225, 230. 


References 

Cited or applied in Campbell v. Campbell, 
126 M 118, 245 P 2d 847, 850; Oberosler 
v. Oberosler, 128 M 140, 272 P 2d 1005, 
1007; Bayers v. Bayers, 129 M 1, 281 P 
2d 506, 508. 


(5887) Guardian appointed by court—how superseded. 


CHAPTER 46—GUARDIANS OF MINORS 
91-4607. (10407) Powers and duties of guardians. 


Note to Guardian Individually 


Where guardian made loan of guardian- 
ship funds and after the running of the 
statute of limitations a note was made 
payable to the guardian individually and 


not in his capacity as guardian, such note 
nevertheless revived the debt for the bene- 
fit of the wards. Betor v. Chevalier, 121 
M 337, 193 P 2d 374, 377. 


CHAPTER 47—GUARDIANS OF INSANE AND INCOMPETENT PERSONS 


Section 91-4704. 
91-4701. 


Notice 


Court is without authority to appoint 
a guardian of the person and estate with- 
out service of a notice of the time and 
place of the hearing of the guardianship 
petition, and a guardian appointed without 
such notice is a guardian de facto. Grau- 
man v. Chambers, 122 M 31, 198 P 2d 629, 
632. 


91-4704. 


Petition for restoration to capacity. 


(10412) Guardians of insane and other incompetent persons. 


References 


Cited in Emery v. Emery, 122 M 201, 200 
P 20-251, 261, 


Priority and preference in appointing 
guardian of an incompetent. 21 ALR 2d 
880. * 


(10415) Petition for restoration to capacity. A person who — 


has been declared insane or incompetent, or the guardian, or any relative 
of such person within the third degree, or any friend, may apply, by pe- 
tition, to the district court of the county in which he was declared insane, 
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to have the fact of his restoration to capacity judicially determined. The 
petition shall be verified, and shall state that such person is then sane or 
competent. Upon receiving the petition, the court or judge must appoint a 
day for a hearing before the court, and, if the petitioner request it, shall 
order an investigation before a jury, which shall be summoned and im- 
paneled in the same manner as juries are summoned and impaneled in 
civil actions. The court or judge shall cause notice of the trial to be given 
to the guardian of a person so declared insane or incompetent, if there be a 
guardian, and to his or her husband or wife, if there be one, and to his 
or her father or mother, if living in the county, and to the superintendent 
of Montana state hospital in all cases in which the petitioner is on parole 
from said hospital. On the trial, the guardian or relative of the person de- 
clared insane or incompetent, the superintendent of Montana state hos- 
pital, and, in the discretion of the court or judge, any other person, may 
contest the right to the relief demanded. Witnesses may be required to 
appear and testify, as in civil cases, and may be called and examined by 
the court or judge on its or his own motion. If it be found that the per- 
son be of sound mind, and capable of taking care of himself and his prop- 
erty, his restoration to capacity shall be adjudged, and the guardianship 
of such person, if such person shall be not a minor, shall cease. The clerk 
of the court by which such petition is determined shall mail a copy of the 
order determining the same to the superintendent of Montana state hos- 
pital. 


History: En. Sec. 2973, C. Civ. Proc. 
1895; re-en. Sec. 7767, Rev. C. 1907; re-en. 
Sec. 10415, R. C. M. 1921; amd. Sec. 1, Ch. 
32, L. 1953. Cal. C. Civ. Proc. Sec. 1766. 


Amendment 
The 1953 amendment added the words 


petitioner is on parole from said hospital” 
at the end of the fourth sentence; insert- 
ed the words “the superintendent of Mon- 
tana state hospital” in the fifth sentence; 
inserted the words “or his” appearing after 
the words “court or judge on its” in the 
sixth sentence and added the last sen- 


“and to the superintendent of Montana _ tence. 


state hospital in all cases in which the 


CHAPTER 48—GUARDIANSHIP OF INCOMPETENT VETERANS, MINORS, AND 
OTHER BENEFICIARIES OF THE VETERANS ADMINISTRATION 


Section 91-4818. Commitment to veterans’ administration or other agency of United 


States government. 


91-4818. Commitment to veterans’ administration or other agency of 
United States government. 
(1) and (2). * * * [Subdivisions (1) and (2), same as parent volume. ] 


(3) Upon receipt of a certificate of the veterans’ administration or such 
other agency of the United States that facilities are available for the care 
or treatment of any person heretofore or hereafter committed to any hos- 
pital for the insane or other institution for the care or treatment of persons 
similarly afflicted and that such person is eligible for care or treatment, the 
superintendent of the institution may cause the transfer of such person to 
the veterans’ administration or other agency of the United States for care 
or treatment. Upon effecting any such transfer, the committing court or 
proper officer thereof shall be notified thereof by the transferring agency. 
No person shall be transferred to the veterans’ administration or other 
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agency of the United States if he be confined pursuant to conviction of 
any felony or misdemeanor or if he has been acquitted of the charge solely 


on the ground of insanity, unless prior to transfer the court or other au- 


thority originally committing such person shall enter an order for such 


transfer after appropriate motion and hearing. 

Any person transferred as provided in this section shall be deemed to be 
committed to the veterans’ administration or other agency of the United 
States pursuant to the original commitment. 


History: En. Sec. 18, Ch. 58, L. 1943; 
amd. Sec. 1, Ch. 24, L. 1955. 

Amendment 

The 1955 amendment in subd. (3) added 
the words “or hereafter’ between the 
words “heretofore” and “committed.” 

Repealing Clause 

Section 2 of Ch. 24, Laws 1955 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Date 


Section 3 of Ch. 24, Laws 1955 pro- 
vided the act should be in effect from 
and after its passage and approval. Ap- 
proved February 14, 1955. 


References 


Cited or applied in State v. Kitchens, 
129 M 331, 286 P 2d 1079, 1085; State ex rel. 
Kitchens v. District Court, 130 M 57, 294 
P 2d. 907, 911. 


CHAPTER 49—GUARDIAN’S POWERS AND DUTIES 


Section 91-4911. 


91-4902. 
Release of Debt 
Where defendant was indebted to a 


guardianship estate a release executed by 
the guardian without authorization of the 


91-4903. 


Management of Estate 


Guardian is not responsible for loss 
sustained by holding cattle which were in 
poor shape for two years in order to ob- 
tain better marketing conditions, since the 
failure of the cattle to improve was due to 
severe winters and dry summers. Grauman 
v. Chambers, 122 M 31, 198 P 2d 629. 


91-4907. 
References 


Cited in Guardianship of Reid, 128 M 
197, 271 P 2d 1031, 1036. 


91-4908. 


Operation and Effect 


Where one co-guardian filed a final ac- 
count and the other co-guardian appeared 
at the hearing and produced his records 
and filed an affidavit stating that the ma- 
terial portions of the final account as filed 


91-4909. 
Attorney’s Fees 


This section allows the guardian his 
reasonable expenses incurred in the execu- 
tion of the trust and attorney’s fees are 
of that character. Grauman v. Chambers, 
122 M 31, 198 P 2d 629, 636. 


Procedure to mortgage, lease or grant right of way. 


(10418) Guardian to recover debts due his ward, etc. 


court would not bind the wards after they 
attained their majority. Betor v. Chevalier, 
121 M 337, 193 P 2d 374, 378. 


(10419) Guardian to manage his estate, maintain ward, etc. 


Note to Guardian Individually 


Where guardian made loan of guardian- 
ship funds and after the running of the 
statute of limitations a note was made 
payable to the guardian individually and 
not in his capacity as guardian, such note 
nevertheless revived the debt for the bene- 
fit of the wards. Betor v. Chevalier, 121 M 
337, 193 P 2d 374, 377. 


(10423) Settlement of guardians’ accounts. 


(10424) Allowance of accounts of joint guardians, 


by the other co-guardian were correct, the 
procedure followed was sufficient to au- 
thorize the court to accept and approve 
the documents as a joint final account. 
Guardianship of Reid, 128 M 197, 271 P 2d 
1031, 1036. 


(10425) Expenses and compensation of guardians. 


De Facto Guardian 


A de facto guardian is entitled to a 
just and reasonable compensation for his 
services to be fixed in the sound discretion 
of the court. Grauman v. Chambers, 122 
M 31, 198 P 2d 629, 636. 
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91-4911. (10427) Procedure to mortgage, lease or grant right of way. 
To obtain an order to mortgage, lease such real estate, or grant a right of 
_ way, the proceedings to be taken and the effect thereof must be as follows: 

1. The guardian, or any person interested in the estate of the ward, 
shall file a verified petition showing, in the case of an application to mort- 
gage real property, the following matters: the particular purpose or 
purposes for which it is proposed to make the mortgage, which shall be 
either to pay the debts, costs and charges of maintenance, charges of ad- 
ministration, or to pay, reduce, extend, or renew some lien or mortgage 
already subsisting on said realty, or some part thereof, or for the purpose of 
benefiting or improving the real estate of the ward; a statement of such 
debts, charges, costs of administration, or liens or mortgages to be paid, 
reduced, extended, or renewed, or the purpose and advisability of im- 
proving the real estate, as the case may be; the advantage that may accrue 
to the state from raising money, the amount proposed to be raised, together 
with the general description of the property proposed to be mortgaged, and 
the names of the ward and next of kin, if any, so far as known to the pe- 
titioner. In the case of an application to lease or grant an easement for 
right of way, including an application to make an oil and gas lease, said 
petitioner shall show the advantage that may accrue to the estate from 
giving the lease an easement for right of way; a general description of the 
property proposed to be leased or the easement for right of way to be 
granted; the terms, rental and general conditions of the proposed lease or 
right of way to be granted; and the names of the ward and next of kin, 
so far as known to the petitioner. 


2. Thereafter the same procedure shall be had in all respects as is 
provided by the laws of Montana relating to the mortgaging or leasing 
of the real estate of a decedent, and the following sections are hereby ex- 
pressly made applicable to the mortgaging or leasing of a ward’s property 
by a guardian: section 91-3101, sections 91-3103 to 91-3109, inclusive. 


History: En. Sec. 1, Ch. 48, L. 1905; the reference to 91-3103 to 91-3109, in- 
re-en. Sec. 7779, Rev. C. 1907; amd. Sec. 2, clusive for 91-3103 to 91-3107 and 91-3109. 
Ch. 59, L. 1921; re-en. Sec. 10427, R. C. : 

M. 1921; amd. Sec. 1, Ch. 20, L. 1947; Noncompliance with Law 


amd. Sec. 1, Ch. 225, L. 1955. Although guardian did not comply with 
the procedure outlined in the leasing of 
Amendment the ward’s land, he will not be penalized 


The 1955 amendment inserted all refer- when there is no showing of any loss or 
ences to the granting of a right of way detriment to the estate by reason of such 
or easement therefor; authorized the mak- noncompliance. Grauman v. Chambers, 122 
ing of oil and gas leases, and substituted M 31, 198 P 2d 629, 635. 


CHAPTER 50—SALE OF PROPERTY BY GUARDIANS—INVESTMENT 
OF PROCEEDS 


91-5013. (10440) Proceedings to conform to certain provisions of code. 


References 
Cited or applied in Guardianship of 
Reid, 128 M 197, 271 P 2d 1031, 1037. 
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CHAPTER 52—GUARDIANSHIP—GENERAL AND MISCELLANEOUS 
PROVISIONS 


91-5210. (10463) Orders to be entered in minutes—provisions, etc. 


References 
Cited in Guardianship of Reid, 128 M 
197, 271 P 2d 1031, 1037. 
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TITLE 92—WORKMEN’S COMPENSATION ACT 


Industrial accident board—creation and powers, 92-104, 92-108, 92-116. 
Compensation for various injuries—amount—payment, 92-701 to 92-709, 
92-709A, 92-715. 

_8. Miscellaneous regulations—powers of board—rehearings and appeals, 92- 
807, 92-814.1, 92-819, 92-823, 92-827. 

9. Compensation plan No. 1, 92-902. 

10. Compensation plan No. 2, 92-1003, 92-1005. 

11. Compensation plan No. 8, 92-1101, 92-1103 to 92-1105, 92-1110, 92-1112, 92- 
1114. 

13. Occupational disease act, 92-1301 to 92-1368. 


Chapter 


ee 


CHAPTER 1—INDUSTRIAL ACCIDENT BOARD—CREATION AND POWERS 


Section 92-104. Industrial accident board—compensation—terms and _ salaries. 
92-108. Ex officio members to receive no additional compensation. 
92-116. Expenses to be paid from what fund. 
92-101. (2816) Name of act—what each part to contain. 
Construction of Act 


The act must be construed liberally in 
favor of the claimant, and to authorize re- 
covery the law does not require demonstra- 


92-104. (2819) Industrial accident board — compensation — terms and 
salaries. There is hereby created a board to consist of three (3) members. 
The commissioner of labor and industry shall be one (1) member, the di- 
rector of the bureau of vocational rehabilitation shall be one (1) member, 
and one (1) member shall be appointed by the governor, by and with the 
consent of the senate. The board shall be known as the industrial accident 
board and shall have the powers, duties, and functions hereinafter con- 
ferred. The term of office of the appointed member of the board shall 
be four (4) years and until his successor shall have been appointed and 
confirmed. He shall receive an annual salary of seven thousand dollars 
($7,000.00), payable monthly and shall be chairman of the board. The 


tion or such a degree of proof as, exclud- 
ing possibility of error, produces absolute 
certainty. Murphy v. Anaconda Co., 133 M 
198, 321 P 2d 1094, 1097. 


board shall elect one of their own number as treasurer of the board. 


History: En. Sec. 2, Ch. 96, L. 1915; 
amd. Sec. 1, Ch. 95, L. 1919; amd. Sec. 
1, Ch. 254, L. 1921; re-en. Sec. 2819, R. 
C. M. 1921; amd. Sec. 1, Ch. 161, L. 1953; 
amd. Sec. 1, Ch. 231, L. 1959. 


Amendments 


The 1953 amendment completely re- 
wrote this section. Prior to amendment 
it read: “There is hereby created a board 
to consist of three members; the commis- 
sioner of agriculture, labor, and industry 
shall be one member; the state auditor 
shall be one member, and one member 
shall be appointed by the governor, which 
board shall be known as the industrial 
accident board, and shall have the powers, 
duties, and functions hereinafter con- 
ferred. The term of office of the ap- 
pointed member of the board shall be for 
four years and until his successor shall 


have been appointed and qualified. He 
shall receive an annual salary of five thou- 
sand dollars, payable monthly, and shall 
be chairman of the board. The board 
shall elect one of their number as treas- 
urer of the board.” 

The 1959 amendment substituted “the 
director of the bureau of vocational re- 
habilitation” for “the commissioner of 
agriculture” and deleted a proviso which 
appeared at the end of the section and 
read as follows: “provided, however, that 
the provisions of this act shall not be ap- 
plicable to the chairman of the board until 
the expiration of term of the present 
chairman of the board.” 


Repealing Clause 


Section 2 of Ch. 161, Laws 1953 repealed 
all acts and parts of acts in conflict 
therewith. 
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Effective Date 


Section 3 of Ch. 161, Laws 1953 pro- 
vided the act should be in effect from 
and after its passage and approval. Ap- 
proved March 3, 1953. 


Appointment of Governor 


Prior to the enactment of chapter 161, 
Laws of 1953 an appointment by the gov- 
ernor to the board was effective at once by 
the governor’s act alone. By chapter 161 
is added the condition that an appointment 
to the board by the governor is neither 
complete nor effective until the consent 
of the senate has been given. State v. 
Swanberg, 130 M 202, 299 P 2d 446, 448. 

An appointment made by the governor 
on May 1, 1955, which was during a time 
when the senate was not in session was 
not effective since it was not with the 
consent of the senate. The incumbent 
would continue to hold the office. Section 


92-108. 
tion. 


WORKMEN’S COMPENSATION ACT 


7, article 7 of the Constitution, which au- 
thorizes the governor to make recess ap- 
pointments when a vacancy occurs has 
reference only to such vacancies which 
leave the office without anyone to dis- 
charge the duties and does not apply to 
a case where the incumbent holds until 
his successor is elected or appointed and 
qualified and is discharging the duties of 
his office. State v. Swanberg, 130 M 202, 
299 P 2d 446, 448. 


Construction 


Chapter 161, Laws of 1953 did not ere- 
ate a new board nor a new office but pre- 
served intact the old board which had 
functioned as such since 1915 but pro- 
vided for a change only in the personnel of 
the board, and of the conditions laid down 
under which the governor might appoint 
to that board. State v. Swanberg, 130 M 
202, 299 P 2d 446, 452. 


(2823) Ex officio members to receive no additional compensa- 
Neither the commissioner of labor and industry nor the director of 


the bureau of vocational rehabilitation shall receive any additional com- 
pensation for the duties imposed upon them by this act. 


History: En. Sec. 2, Ch. 96, L. 1915; 
re-en. Sec. 2823, R. C. M. 1921; amd. Sec. 
2, Ch. 231, L. 1959. 


Amendment 
The 1959 amendment substituted “direc- 


92-109. 


References 
Cited or applied in Gaffney v. Industrial 


92-116. 


tor of the bureau of vocational rehabilita- 
tion” for “state auditor.” 


Repealing Clause 
Section 3 of Ch. 231, Laws 1959 repealed 


all acts and parts of acts in conflict there- 
with. 


(2824) Quorum—powers in case of vacancy—hearings, etc. 


Accident Board, 129 M 394, 287 P 2d 256, 
261. 


(28381) Expenses to be paid from what fund. The industrial 


administration fund provided by section 92-837 shall consist of the follow- 


ing: 


1947; 
(2) 


(1) All fees provided in section 92-119, Revised Codes of Montana, 


a 


All assessments paid to the board by employers who elect to be- 


come bound by Plan No. 1 of this act; 
(3) All assessments paid to the board by insurers who insure em- 


ployers under Plan No. 2 of the act; 


(4) All fees paid for inspection of boilers and issuance of licenses to 
operating engineers as required by law; 
(5) <All assessments levied against the industrial insurance fund as 


provided by this act. 


Said fund shall be divided into two (2) accounts, to be known, respec- 


tively, as the general account and the industrial insurance fund account. 
The general account shall be credited with all of the assessments and fees 
described in items (1), (2), (8) and (4) above. The assessments described 
in item (5) above shall be allocated between and credited to,:the general 
account and the industrial insurance fund account, respectively, in the 
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manner and proportions hereinafter provided. The general account shall 
be debited with expenses incurred by the board in the general administra- 
tion of the provisions of this act, including the salaries of its members, 
officers and employees, and the actual and necessary traveling expenses 
and disbursements of such members, officers and employees, incurred 
while on the business of the board either within or without the state, 
other than any such salaries, disbursements and expenses, or portions 
thereof, incurred in the operation or administration of the industrial in- 
surance fund. The industrial insurance fund account shall be debited with 
all expenses, disbursements and salaries which are incurred in the ad- 
ministration or operation of the industrial insurance fund, including a 
portion of the salaries of the members of the board and its officers and 
employees, commensurate to the time spent by them on the business of 
such fund, and also the cost of inspections and examinations of places of 
employment covered under Plan No. 3. The funds in each of said ac- 
counts shall be used exclusively for the purposes herein described with 
respect to each such account, and any balance remaining in either of said 
accounts shall not be transferred to the other. Disbursements from the 
industrial administration fund shall be made after being approved by the 
board upon claim therefor to be audited and approved by the state board 
of examiners. 


At the beginning of each fiscal year the board shall levy against the 
industrial insurance fund an assessment in an amount not exceeding ten 
per cent (10%) of the gross annual direct premium income of the said 
industrial insurance fund for the previous fiscal year, less return premiums, 
and said assessment shall be paid forthwith by the treasurer into the in- 
dustrial administration fund. The amount of said assessment shall be 
allocated and credited as follows, to-wit: Sixty-two per cent (62%) there- 
of to the said industrial insurance fund account, and the balance thereof 
to the said general account. 


History: En. Sec. 2, Ch. 96, L. 1915; Amendment 
re-en. Sec. 2831, R. C. M. 1921; amd. Sec. The 1957 amendment completely rewrote 
1, Ch. 176, L. 1957. this section. For section prior to amend- 


ment see parent volume. 


CHAPTER 2—DEFENSES—ELECTION TO COME UNDER ACT 


92-207. (2841) Employers engaged in hazardous industries—election. 
Duty of Board to Advise Employee Yurkovich v. Industrial Accident Board, 
Where the industrial accident board re- 182 M 77, 314 P 2d 866, 871. 

ceived an accident notice from the em- 

ployer and a written inquiry from the coal adie es. ud 

mining employee within a year from the Cited or applied in State v. Industrial 

date of accident, the board had a duty to Accident Board, 130 M 272, 300 P 2d 954, 

notify the employee as to the require- 958. 

ments for the timely filing of his claim. 


92-208. (2842) Employee engaged in hazardous occupation, etc. 


References Accident Board, 1830 M 272, 800 P 2d 954, 
Cited or applied in State v. Industrial 959. 
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CHAPTER 3—HAZARDOUS OCCUPATIONS TO WHICH ACT APPLIES 


92-301. 
Accidents Occurring Outside of State 


Where employer and employee are resi- 
dents of Montana, and such relationship 
arose in Montana but the employee is in- 
jured while working outside of the state 
the Montana act would be applicable and 
the industrial accident board would have 
jurisdiction. State v. Industrial Accident 


CHAPTER 4—MEANING OF 


92-410. (2862) Employer defined. 
References 
Cited or applied in State v. Industrial 
92-411. 


Accidents Occurring Outside of State 


Where employer and employee are resi- 
dents of Montana, and such relationship 
arose in Montana but the employee is in- 
jured while working outside of the state, 
the Montana act would be applicable and 
the industrial accident board would have 
jurisdiction. State v. Industrial Accident 
Board, 130 M 272, 300 P 2d 954. (Dissent- 
ing opinion, 130 M 272, 300 P 2d 954, 963.) 

Employees who are resident citizens of 
the state, employed and paid in Montana 
through the only office of their employer, 
a Montana corporation, are entitled to the 
benefits of the Workmen’s Compensation 
Laws of Montana although they were in- 
jured in another state. State v. Industrial 
Accident Board, 130 M 272, 300 P 2d 954. 


(2847) Act applies to all inherently hazardous occupations, etc. 


Board, 130 M 272, 300 P 2d 954. (Dissent- 
ing opinion, 130 M 272, 300 P 2d 954, 963.) 


When limitation period begins to run 
against claim under Workmen’s Compenas- 
tion or Occupational Diseases Act for con- 
tracting of disease. 11 ALR 2d 297. 


WORDS EMPLOYED IN ACT 


Accident Board, 130 M 272, 300 P 2d 954, 
957. 


(2863) Employee and workman defined. 


(Dissenting opinion, 130 M 272, 300 P 2d 
954, 963.) 


Independent Contractor 


In an action to recover an assessment 
made on compensation paid to truck drivers 
whom employer claimed were the em- 
ployees of an independent contractor, it 
was proper to give an instruction that the 
board was not a party to the contract with 
the independent contractor and was not 
bound to recognize the contracting parties 
but could assert its rights against “party 
employing the laborer”. Jeffries Coal Co. 
v. Montana State Industrial Accident 
Board, 131 M 511, 312 P 2d 128, 134. 


Public officers as within statute. 5 ALR 
2d 415. 


in Tabor v. Industrial Ace. 
126 M 240, 247 P 2d 472, 474. 


Fund, 


92-413. (2865) Beneficiary defined. 
References ion 
Cited or applied in the dissenting opin- 

92-414, (2866) Major dependent defined. 
“Dependent” 


Dependency does not mean absolute de- 
pendency for the necessities of life, but 
rather that the applicant looked to and 
relied on the contributions of the work- 
man, in whole or in part, as a means of 
support and maintenance, and a person 
may be a dependent although able to 
maintain himself without any aid from 


92-415. 


References 
Cited or applied in the dissenting opin- 


92-418. 


Aggravation of Pre-Existing Condition 
Employee who injured leg while loading 
freight car was entitled to workmen’s com- 


the contributor. Thus, where the decedent 
had agreed to contribute $40 per week 
to his parents, they were fully and rea- 
sonably justified in looking to and rely- 
ing on these contributions as a means 
of support and constitutes them depend- 
ents within the statute. Tabor v. Indus- 
trial Acc. Fund, 126 M 240, 247 P 2d 472, 
473. - 


(2867) Minor dependent defined. 


ion in Tabor v. Industrial Acc. 
126 M 240, 247 P 2d 472, 474. 


Fund, 


(2870). Injury or injured defined. 


pensation where disability was due to acci- 
dent which aggravated and accelerated 
arthritic condition. Birnie v. United States 
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Gypsum Co., — M —, 328 P 2d 133, 135, 
136. 

That an employee was suffering from or 
afflicted with a pre-existing disease or dis- 
ability does not preclude compensation if 
the disease or disability was lit up, aggra- 
vated or accelerated by an industrial in- 
jury. Birnie v. United States Gypsum Co., 
— M —, 328 P 2d 133, 136. 


Disease Aggravated or Accelerated by 
Accident 

The rule that the employer takes the 
employee as he finds him is well estab- 
lished. The fact that an employee was 
suffering from a pre-existing disease or 
disability does not preclude compensation 
if the disease or disability was aggravated 
or accelerated by an industrial injury 
which arose out of and in the course of 
the employment. Gaffney v. Industrial 
Accident Board, 129 M 394, 287 P 2d 256, 
259. 


“Fortuitous” Defined 


The word “fortuitous” means happening 
by chance or accident; coming or occur- 
ring unexpectedly or without known 
cause; and is synonymous with “industrial 


92-438. 
References 
Cited or applied in Jeffries Coal Co. v. 


92-601 


accident.” Rathbun v. Taber Tank Lines, 
129 M 121, 283 P 2d 966, 969; Murphy v. 
Anaconda Company, 133 M 198, 321 P 2d 
1094. 


Heart Failure as an Industrial Accident 


Heart failure brought about by unusual 
stress and strain in employment amounts 
to an industrial accident for which an 
award of compensation should be made. 
Rathbun v. Taber Tank Lines, 129 M 121, 
283 P 2d 966, 969. 


Pulmonary Embolism — Death Compen- 
sable Although No Unusual Strain Beyond 
the Mere Employment Itself 


Where death resulted from a pulmonary 
embolism which occurred while the em- 
ployee was engaged in his usual employ- 
ment, if was compensable, even though 
there was no unusual strain or exertion 
involved. Murphy v. Anaconda Company, 
133 M; 198, 321 P 2d 1094. 


References 


Cited or applied in Peitz v. Industrial 
Accident Board, 127 M 316, 264 P 2d 709, 
(aes 


(2890) Independent contractor defined. 


Montana State Industrial Accident Board, 
131 M 511, 312 P 2d 128, 130. 


CHAPTER 5—COMPENSATION TO CERTAIN HEIRS AND BENEFICIARIES 


92-503. 


Voluntary payment of compensation 
under statute of one state as bar to claim 
on ground of reduction of claim of com- 


(2893) Compensation not paid to nonresident major or minor, etc. 


pensation under statute of another state. 
8 ALR 2d 628. 


CHAPTER 6—CLAIMS—LIABILITY FOR INJURY UNDER 
DIFFERENT PLANS OF ACT 


92-601. 
Duty of Board to Advise Employee 


Where the industrial accident board had 
received notice of an accident from the 
employer and had authorized medical care 
upon a written inquiry made by the em- 
ployee within one year from the date of 
accident, the board could not assert the 
statute of limitations when the employee 
filed a formal claim six days after the year 
elapsed since the board had a duty fully 
to advise the employee as to all require- 
ments when he first made inquiry. Yurko- 
vich v. Industrial Accident Board, 132 M 
77, 314 P 2d 866. 


Equitable Estoppel 


Where employee did not file his written 
claim for compensation within 12 months 


(2899) Claims must be presented within what time. 


from the date of the happening of the 
accident because he was not examined 
thoroughly during that time, although he 
repeatedly asked that X-Rays be given, 
the doctrine of equitable estoppel should 
apply, and the employee should receive 
his compensation. McCoy v. Mike Horse 
Mining & Milling Co., 126 M 435, 252 
P 2d 1036, 1039. 

The doctrine of equitable estoppel is a 
flexible one, founded in equity and good 
conscience; its object is to prevent a party 
from taking an unconscionable advantage 
of his own wrong while asserting his strict 
legal rights. Levo v. General-Shea-Morri- 
son, 128 M 570, 280 P 2d 1086, 1090. 

Equitable estoppel may prevent a de- 
fendant from contending that a claim was 
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not filed in time. Levo v. General-Shea- 
Morrison, 128 M 570, 280 P 2d 1086. © 
Under the facts of the case the em- 
ployee’s failure to file his claim within 
the statutory time should not operate to 


WORKMEN’S COMPENSATION ACT 


bar his claim, since his failure was brought 
about by the direct intervention of the 
employer’s agents. Levo v. General-Shea- 
Morrison, 128 M 570, 280 P 2d 1086. 


92-610. (2907) Contracts or agreements for hospital benefits, etc. 


References 
Cited in McCoy v. Mike Horse ‘Mining 


92-614. 


Agegravation or Acceleration of Disease 


The rule that the employer takes the 
employee as he finds him is well estab- 
lished. The fact that an employee was 
suffering from a pre-existing disease or 
disability does not preclude compensation 
if the disease or disability was aggravated 
or accelerated by an industrial injury 
which arose out of and in the course of 
the employment. Gaffney v. Industrial 
Accident Board, 129 M 394, 287 P 2d 256, 
259. 


Decision of Board—Presumption 


Where a decision of the board as to 
whether an accident arose out of or in the 
course of the employment involved the 
consideration of conflicting evidence as to 
essential facts or the deduction of per- 
missible but diverse inferences therefrom, 
its solution of such conflict is presumed 
to be correct, and the burden of proof 
is upon the party attacking it to show they 
were erroneous. Partoll v. Anaconda Cop- 
per Min. Co., 122 M 305, 203 P 2d 974, 
977. 


Heart Failure 


Heart failure may be classified as an 
industrial accident where it is brought 
about by unusual stress and strain in em- 
ployment. Rathbun v. Taber Tank Lines, 
129 M 121, 283 P 2d 966, 969. 


Injury Arising Out of and in the Course 
of Employment 

If act resulting in injury is incidental 
to the employment, the fact that it was 
done during the lunch period does not 
prevent the award of compensation. Geary 
v. Anaconda Copper Min. Co., 120 M 485, 
188 P 2d 185, 187. 

Injuries sustained after the completion 


& Milling Co., 126 M 435, 252 P 2d 1036, 
1038. 


(2911) Who liable for injuries under the different plans, etc. 


of the regular work by an employee sub- 
ject to call may in a proper case be com- 
pensable as an injury arising out of and 
in the course of employment. Geary v. 
Anaconda Copper Min. Co., 120 M 485, 
188 P 2d 185, 187. 

Where employees of defendant were 
permitted to play handball in garage and 
had played such game daily during their 
lunch hour for a period of about three 
months, and employees were required to 
eat their lunches on the premises so as 
to be there if a call came, and only em- 
ployees participated in the game, an injury 
caused when an employee, while jumping 
for the ball, accidentally struck another 
breaking his glasses, was sufficiently in- 
cidental to the employment to have arisen 
out of and in the course of his employ- 
ment. Geary v. Anaconda Copper Min. Co., 
120 M 485, 188 P 2d 185, 187. 

No exact formula can be laid down 
which will automatically solve every case 
involving the question whether an acci- 
dent arises out of and in the course of 
the employment, but each case must de- 
pend upon its particular facts and cir- 
cumstances. Partoll v. Anaconda Copper 
Min. Co., 122 M 305, 203 P 2d 974, 977. 


Unusual Strain or Exertion Not Neces- 
sary 

An unexpected injury received in the 
ordinary performance of a duty in the 
usual manner is an injury by accident and, 
if there is medical causation, it is com- 
pensable. Murphy v. Anaconda Company, 
133 M 198, 321 P 2d 1094, 1101. 


References 


Cited or applied in State v. Industrial 
Accident Board, 130 M 272, 300 P 2d 954, 
958. 


CHAPTER 7—COMPENSATION FOR VARIOUS INJURIES—AMOUNT 
—PAYMENT 


Section 92-701. 


Compensation for injury producing temporary total disability. 
Compensation for injury producing total disability permanent in 


92-702. 
character. ~ 
92-703. For partial disability. 
92-704. Compensation for injury causing death. 
92-705. Providing for payment of burial expense. 
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92-706. Medical and hospital services and such other treatment as approved 
by the board to be furnished. 

92-707. Compensation from what date paid. 

92-708. Compensation to run consecutively—major and minor dependents not 
residing in the United States—manner of payment. 

92-709. Compensation in case of specified injuries. 

92-709A. Permanent and total disability created by a second injury—second 
injury fund. 

92-715. Monthly payments converted into a lump sum. 


92-701. (2912) Compensation for injury producing temporary total 
disability. Where the injured employee has no wife, child, father, mother, 
brother, or sister residing within the United States who would be entitled 
to compensation in case of his death, fifty per centum (50%) of the weekly 
wages received at the time of the injury, subject to a maximum compensa- 
tion of twenty-eight dollars ($28.00) per week; where the injured em- 
ployee has a wife, or child, or father or mother, or brother or sister 
residing within the United States, who would be entitled to compensation 
in case of his death, fifty-five per centum (55%) of the weekly wages 
received at the time of the injury, subject to a maximum compensation 
of thirty and 50/100 dollars ($80.50) per week; where the injured employee 
has a wife and one (1) child, or two (2) children, or a father and mother, 
or two (2) or more brothers and/or sisters residing within the United 
States who would be entitled to compensation in case of his death, sixty 
per centum (60%) of the weekly wages received at the time of the injury, 
subject to a maximum compensation of thirty-three and 50/100 dollars 
($83.50) per week; where the injured employee has a wife and two (2) 
children, or three (3) children residing within the United States who would 
be entitled to compensation in case of his death, sixty-two and one-half 
per centum (6214%) of the weekly wages received at the time of the in- 
jury, subject to a maximum compensation of thirty-six and 50/100 ($36.50) 
per week; where the injured employee has a wife and three (3) children, 
or four (4) children residing within the United States who would be en- 
titled to compensation in case of his death, sixty-five per centum (65%) 
of the weekly wages received at the time of the injury, subject to a maxi- 
mum compensation of forty dollars ($40.00) per week; where the injured 
employee has a wife and four (4) or more children, or five (5) or more 
children residing in the United States who would be entitled to compensa- 
tion in case of his death, sixty-six and two-thirds per centum (66 2/3%) 
of the weekly wages received at the time of the injury, subject to a maxi- 
mum compensation of forty-two and 50/100 dollars ($42.50) per week, 
and subject in all cases to a minimum compensation of twenty-five and 
50/100 dollars ($25.50) per week, and subject to change when the num- 
ber of beneficiaries or dependents increases by birth, or decreases. Such 
compensation shall be paid during the period of disability, but for the 
period not exceeding three hundred (300) weeks from the date of injury. 

History: En. Sec. 16, Ch. 96, L. 1915; Sec. 1, Ch. 253, L. 1955; amd. Sec. 1, Ch. 
amd. Sec. 4, Ch. 100, L. 1919; re-en. Sec. 234, L. 1957. . 
2912, R. C. M. 1921; amd. Sec. 10, Ch. 121, 
L. 1925; amd. Sec. 12, Ch. 177, L. 1929; Amendments 
amd. Sec. 1, Ch. 230, L. 1947; amd. Sec. 1, The 1949 amendment raised the max- 


Ch. 7, L. 1949; amd. Sec. 1, Ch. 48, L. imum compensation in each instance and 
1951; amd. Sec. 1, Ch. 38, L. 1953; amd. the minimum compensation by $2.50. 
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The 1951 amendment raised the maxi- 
mum compensation in each instance and 
the minimum compensation by $1.50. 

The 1953 amendment raised the maxi- 
mum compensation in each instance and 
the minimum compensation by $3.00. 

The 1955 amendment. raised the maxi- 
mum compensation in each instance and 
the minimum compensation by $2.00. 

The 1957 amendment raised the maxi- 
mum compensation in each instance as 
follows: $28.00 from $26.50, $30.50 from 
$28.50, $33.50 from $29.50, $36.50 from 
$30.50, $40.00 from $31.50, $42.50 from 


WORKMEN’S COMPENSATION ACT 


tention of the legislature to give a retro- 
spective application thereto. Yurkovich v. 
Industrial Accident Board, 132 M 77, 314 
P 2d 866, 872. 


Wisconsin Decision 


An award for temporary total disability 
was not final as to compensation and left 
employee free to pursue his remedy in 
Wisconsin which could also allow for 
temporary total disability allowing a 
credit for payments made under Montana 
award. Spietz v. Industrial Commission, 
251 Wis. 168, 28 N.W. 2d 354. 


$32.50 and the minimum compensation, 
$25.50 from $19.50 and inserted the words 
“increases by birth, or’ appearing before 
the last word of the first sentence. 


References 


Cited or applied in Peitz v. Industrial 
Accident Board, 127 M 316, 264 P 2d 709, 


712. 
Operation and Effect 


The schedule of payments set forth in 
section 1, chapter 253, Laws 1955 did not 
become effective until July 1, 1955 and 
there is nothing in the act to show any in- 


92-702. (2913) Compensation for injury producing total disability 
permanent in character. Where the injured employee has no wife, child, 
father, mother, brother or sister residing within the United States who 
would be entitled to compensation in case of his death, fifty per centum 
(50%) of the weekly wages received at the time of the injury, subject to a 
maximum compensation of twenty-eight dollars ($28.00) per week; where 
the injured employee has a wife, or child, or father, or mother, or brother 
or sister residing within the United States who would be entitled to com- 
pensation in case of his death, fifty-five per centum (55%) of the weekly 
wages received at the time of the injury, subject to a maximum compensa- 
tion of thirty and 50/100 dollars ($80.50) per week; where the injured 
employee has a wife and one (1) child, or two (2) children, or a father 
and mother, or two (2) or more brothers and/or sisters, residing within 
the United States who would be entitled to compensation in case of his 
death, sixty per centum (60%) of the weekly wages received at the time 
of the injury, subject to a maximum compensation of thirty-three and 
50/100 dollars ($33.50) per week; where the injured employee has a wife 
and two (2) children, or three (3) children residing within the United 
States who would be entitled to compensation in case of his death, sixty- 
two and one-half per centum (6214%) of the weekly wages received at 
the time of the injury, subject to a maximum compensation of thirty-six 
and 50/100 dollars ($36.50) per week; where the injured employee has a 
wife and three (3) children, or four (4) children residing within the 
United States who would be entitled to compensation in case of his death, 
sixty-five per centum (65%) of the weekly wages received at the time of 
the injury, subject to a maximum compensation of forty dollars ($40.00) 
per week; where the injured employee has a wife and four (4) children, 
or five (5) or more children residing within the United States who would 
be entitled to compensation in case of his death, sixty-six and two-thirds 
per centum (66 2/3%) of the weekly wages received at the time of the 
injury, subject to a maximum compensation of forty-two and 50/100 dollars. 
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Pleading aggravation of a pre-existing 
physical condition in workmen’s compen- 
sation cases. 32 ALR 2d 1459. 


COMPENSATION FOR VARIOUS INJURIES 92-703 
($42.50) per week; and subject in all cases to a minimum compensation of 
twenty-five and 50/100 dollars ($25.50) per week; and subject to change 
when the number of beneficiaries or dependents increases by birth, or 
decreases. Such compensation shall be paid during the period of dis- 
ability, but for the period not exceeding five hundred (500) weeks from the 


date of injury. 


History: En. Sec. 16, Ch. 96, L. 1915; 
amd. Sec. 5, Ch. 100, L. 1919; re-en. Sec. 
2913, R. C. M. 1921; amd. Sec. 11, Ch. 121, 
L. 1925; amd. Sec. 13, Ch. 177, L. 1929; 
amd. Sec. 2, Ch. 230, L. 1947; amd. Sec. 2, 
Ch. 7, L. 1949; amd. Sec. 2, Ch. 48, L. 
1951; amd. Sec. 2, Ch. 38, L. 1953; amd. 
Sec. 2, Ch. 253, L. 1955; amd. Sec. 2, Ch. 
234, L. 1957. 


Amendments 


The 1949 amendment raised the max- 
imum compensation in each instance and 
the minimum compensation by $2.50. 

The 1951 amendment raised the maxi- 
mum compensation in each instance and 
the minimum compensation by $1.50. 

The 1953 amendment raised the maxi- 
mum compensation in each instance and 
the minimum compensation by $3.00. 

The 1955 amendment raised the maxi- 
mum compensation in each instance and 
the minimum compensation by $2.00. 

The 1957 amendment raised the maxi- 
mum compensation in each instance as fol- 
lows: $28.00 from $26.50, $30.50 from 
$28.50, $33.50 from $29.50, $36.50 from 
$30.50, $40.00 from $31.50, $42.50 from 
$32.50 and the minimum compensation, 
$25.50 from $19.50 and inserted the words 
‘Gnereases by birth, or’ appearing before 


Date Benefits Commence 


Where claimant continued to work for 
several years after the accident, but later 
became totally disabled, compensation for 
the permanent injury became payable as 
of the date on which he was forced to dis- 
continue employment. Gaffney v. Indus- 
trial Accident Board, 129 M 394, 324 P 2d 
1068, 1065. 


Interest 


In the absence of a specific statute au- 
thorizing the charging of interest on ac- 
crued compensation payments, no interest 
may be assessed or charged. Gaffney v. 
Industrial Accident Board, 129 M 394, 324 
P 2d 1063, 1066. 


Rates and Schedules Used to Determine 
Monetary Liability 


The rates and schedules to be used to 
determine the monetary lability are those 
rates and schedules in effect on the date of 
the accident. Gaffney v. Industrial Acci- 
dent Board, 129 M 394, 324 P 2d 1063, 
1065. 


References 


Cited or applied in Peitz v. Industrial 
Accident Board, 127 M 316, 264 P 2d 709, 
712; Spieth v. Stuart, 130 M 216, 299 P 2d 


the last word of the first sentence. 106, 108. 


92-703. (2914) For partial disability. Where the injured employee 
has no wife, child, father, mother, brother, or sister residing within the 
United States who would be entitled to compensation in case of his death, 
fifty per centum (50%) of the difference between the wages received at 
the time of the injury and the wages that such injured employee is able 
to earn thereafter, subject to a maximum compensation of twenty-eight 
dollars ($28.00) per week; where the injured employee has a wife, or 
child, or father, or mother, or brother or sister residing within the United 
States who would be entitled to compensation in case of his death, fifty- 
five per centum (55%) of the difference between the wages received at the 
time of the injury and the wages that such injured employee is able to earn 
thereafter, subject to a maximum compensation of thirty and 50/100 
dollars ($30.50) per week; where the injured employee has a wife and one 
(1) child, or two (2) children, or a father and mother, or two (2) or more 
brothers and/or sisters residing within the United States who would be 
entitled to compensation in case of his death, sixty per centum (60%) of 
the difference between the wages received at the time of the injury and 
the wages that such injured employee is able to earn thereafter, subject 
to a maximum compensation of thirty-three and 50/100 dollars ($33.50) 
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per week; where the injured employee has a wife and two (2) children, 
or three (3) children residing within the United States who would be 
entitled to compensation in ease of his death, sixty-two and one-half per 
centum (6244%) of the difference between the wages received at the time 
of the injury and the wages that such injured employee is able to earn 
thereafter, subject to a maximum compensation of thirty-six and 50/100 
dollars ($36.50) per week; where the injured employee has a wife and 
three (3) children, or four (4) children residing within the United States 
who would be entitled to compensation in case of his death, sixty-five per 
centum (65%) of the difference between the wages received at the time 
of the injury and the wages that such injured employee is able to earn 
thereafter, subject to a maximum compensation of forty dollars ($40.00) 
per week; where the injured employee has a wife and four (4) or more 
children, or five (5) or more children residing within the United States 
who would be entitled to compensation in case of his death, sixty-six and 
two thirds per centum (66 2/3%) of the difference between the wages 
received at the time of the injury and the wages that such injured employee 
is able to earn thereafter, subject to a maximum compensation of forty- 
two and 50/100 dollars ($42.50) per week; not exceeding however, the 
maximum compensation allowed in cases of total disability, and not ex- 
ceeding in amount or duration the total compensation provided in this 
act for the total loss of the member causing such partial disability. Such 
compensation shall be paid during the period of disability, not exceeding 
however, five hundred (500) weeks in cases of permanent partial disability, 
and fifty (50) weeks in cases of temporary partial disability, subject to 
change when the number of dependents increases by birth, or decreases, 
provided, however, that compensation for partial disability resulting from 
the loss of or injury to any member shall not be payable for a greater: 
number of weeks than is specified in section 92-709 for the loss of such 
member. 


- History: En. Sec. 16, Ch. 96, L. 1915; 
amd. Sec. 6, Ch. 100, L..1919; re-en. Sec. 
2914, R. C. M. 1921; amd. Sec. 2, Ch. 177, 
L. 1929; amd. Sec. 3, Ch. 230, L. 1947; 
amd. Sec. 3, Ch. 7, L. 1949; amd. Sec. 3, 
Ch. 48, L. 1951; amd. Sec. 3, Ch. 38, L. 
1953; amd. Sec. 3, Ch. 253, L. 1955; amd. 
Sec. 3, Ch. 234, L. 1957. 


Amendments 


The 1949 amendment raised the max- 
imum compensation in each instance by 
$2.50. 

The 1951 amendment raised the maxi- 
mum compensation in each instance by 
$1.50. ) | MOLT Sart 

The 1953 amendment. raised the maxi- 
mum compensation in each instance by 
$3.00. : 

The 1955 amendment raised the maxi- 
mum compensation in each instance by 
$2.00. = ee 

The 1957 amendment raised the maxi- 
mum compensation in each instance as fol- 
lows: $28.00 from $26.50, $30.50 from 
$28.50, $33.50 from $29.50, $36.50 from 


$30.50, $40.00 from $31.50, $42.50 from 
$32.50; inserted the words “in amount or 
duration” after the words “and not ex- 
ceeding” near the end of the first sentence 
and in the second sentence inserted the 
words “increases by birth, or’ and added 
the proviso clause. 


Benefits Under Public Employees Re- 
tirement Act 


Where a person is entitled to benefits 
under both the disability retirement act 
and the workmen’s compensation act, and 
the award of the industrial accident board 
is for permanent partial disability, the re- 
tirement board was without authority to 
deduct such amount from the disability 
retirement allowance since it is only au- 
thorized under section 68-901, where the 
award of the industrial accident board is 
for total and permanent disability. State 


“ex rel, Ebel v. Schye, 130 M 537, 305 2 


2d 350, 354. 


Construction 
The clause in this section “not exceed- 


150 


COMPENSATION FOR VARIOUS INJURIES 


ing however, the maximum compensation 
allowed in cases of total disability, and 
not exceeding the total compensation pro- 
vided in this act for the total loss of the 
member causing such partial disability” 
has reference only to the total weekly com- 
pensation. It has nothing to do with the 
length of time the award must be paid. 
Spieth v. Stuart, 130 M 216, 299 P 2d 106, 
108, overruling anything in conflict there- 
with found in Novak v. Industrial Acci- 
dent Board, 73 M 196, 235 P 756. 

Under this section a claimant must show 
loss of earnings, while under section 92- 
709 he is entitled to an arbitrary sum— 
a percentage of his salary—as compensa- 
tion for the loss of the member regardless 
of loss of earning or earning capacity. 
Construing this section and section 92- 
709 most favorably to the workman, he 
may take his choice by proceeding under 


92-704 


this section and prove loss of earnings, or 
he may proceed under section 92-709 and 
obtain the arbitrary amount. Spieth v. 
Stuart, 130 M 216, 299 P 2d 106, 108, over- 
ruling anything in conflict therewith found 
in Novak v. Industrial Accident Board, 
73 M 196, 235 P 756. 

Actual earnings after the injury are 
prima facie evidence of “ability to earn” 
and not the sole criterion of earning ¢a- 
pacity, but the criterion is to be followed 
in the absence of a strong showing that it 
is not a reliable standard. Greenfield v. 
Industrial Accident Board, 133 M 136, 320 
P 2d 1000, 1003. 


References 


Cited or applied in Shaffer v. Midland 
Empire Packing Co., 127 M 211, 259 P 2d 
340, 341; Yurkovich v. Industrial Accident 
Board, 132 M 77, 314 P 2d 866, 872. 


92-704. (2915) Compensation for injury causing death. For bene- 
ficiaries residing withinthe United States: Where decedent leaves one (1) 
beneficiary, fifty per centum (50%) of the wages received at the time of 
the injury, subject to a maximum compensation of twenty-eight dollars 
($28.00) per week; where decedent leaves two (2) beneficiaries, fifty-five 
per centum (55%) of the wages received at the time of the injury, subject 
to a maximum compensation of thirty and 50/100 dollars ($30.50) per 
week; where decedent leaves three (3) beneficiaries, sixty per centum 
(60%) of the wages received at the time of the injury subject to a maxi- 
mum compensation of thirty-three and 50/100 dollars ($33.50) per week; 
where decedent leaves four (4) beneficiaries, sixty-two and one-half per 
centum (62727) of the wages received at tHe time of the injury, subject 
to a maximum compensation of thirty-six and 50/100 dollars ($36.50) per 
week; where decedent leaves-five (5) beneficiaries, sixty-five per centum 
(65%) of the wages received at the time of the injury, subject to a maxi- 
mum compensation of forty dollars ($40.00) per week; where decedent 
leaves six (6) or more beneficiaries, sixty-six and two-thirds per centum 
(66 2/3%) of the wages received at the time of the injury, subject to a 
maximum compensation of forty-two and 50/100 dollars ($42.50) per 
week; and subject in all such cases to a minimum compensation of twenty- 
five and 50/100 dollars ($25.50): per week. 


For beneficiaries residing outside of the United States: Where decedent 
leaves one (1) beneficiary, forty per centum (40%) of the compensation 
which would be payable to such beneficiary, if residing within the United 
States; where decedent leaves two (2) beneficiaries, forty-five per centum 
(45%) of the compensation which would be payable to such beneficiaries, if 
residing within the United States; where decedent leaves three (3) bene- 
ficiaries, forty-seven and one-half per centum (471%) of the compensation 
which would be payable to such beneficiaries, if residing within the United 
States; where decedent leaves four (4) or more beneficiaries, fifty per 
centum (50%) of the compensation which would be payable to such bene- 
ficiaries, if residing within the United States. 

If decedent leaves no beneficiaries, then compensation shall be payable 
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as follows: To his major dependents, if any, residing in the United States 
at the date of the happening of the injury; where decedent leaves one (1) 
major dependent, fifty per centum (50%) of the wages received at the 
time of the injury, subject to a maximum compensation of twenty-eight 
dollars ($28.00) per week; where decedent leaves two (2) major dependents, 
fifty-five per centum (55%) of the wages received at the time of the in- 
jury, subject to a maximum compensation of thirty and 50/100 dollars 
($30.50) per week. 

If the decedent leaves no major dependents, compensation shall be 
payable to his minor dependents, if any, if residing within the United 
States at the time of the happening of the injury, as follows: Where de- 
eedent leaves one (1) minor dependent, thirty per centum (80%) of the 
wages received at the time of the injury, subject to a maximum compen- 
sation of twenty-eight dollars ($28.00); where decedent leaves two (2) 
minor dependents, thirty-five per centum (35%) of the wages received 
at the time of the injury, subject to a maximum compensation of thirty 
and 50/100 dollars ($30.50); where decedent leaves three (3) or more 
minor dependents, forty per centum (40%) of the wages received at the 
time of the injury, subject to a maximum compensation of thirty-six and 
50/100 dollars ($36.50) per week. 

If the decedent leaves no major or minor dependents a lump sum in the 
amount of three thousand and no/100 dollars ($3,000.00) shall be payable 
to his surviving parent or parents. 


All such payments of compensation provided for in this section shall be 
subject to a maximum compensation of forty-two and 50/100 dollars 
($42.50) per week for a period not exceeding five hundred (500) weeks 
and subject to change when the number of beneficiaries or dependents 
increases by birth, or decreases, and provided, further, that compensation 
payable to major or minor dependents shall not exceed the amount of the 
dependency. 


History: En. Sec. 16, Ch. 96, L. 1915; 
amd. Sec. 7, Ch. 100, L. 1919; re-en. Sec. 
2915, R. C. M. 1921; amd. Sec. 12, Ch. 121, 
L. 1925; amd. Sec. 14, Ch. 177, L. 1929; 
amd. Sec. 4, Ch. 230, L. 1947; amd. Sec. 4, 
Ch. 7, L. 1949; amd. Sec. 4, Ch. 48, L. 
1951; amd. Sec. 4, Ch. 38, L. 1953; amd. 
Sec. 4, Ch. 253, L. 1955; amd. Sec. 4, Ch. 
234, L. 1957. 


Compiler’s Notes 


Section 5 of Ch. 7, L. 1949 is compiled as 
section 92-707. 

Section 5 of Ch. 48, L. 1951 is compiled 
as section 92-709. 

Section 5 of Ch. 38, L. 1953 is compiled 
as section 92-709. 

Section 5 of Ch. 253, L. 1955 is compiled 
as section 92-706. 


Amendments 


The 1949 amendment raised the max- 
imum compensation in each instance and 
the minimum compensation by $2.50 and 
raised the maximum period provided in 
the last paragraph from 400 to 500 weeks. 


The 1951 amendment raised the maxi- 
mum compensation in each instance and 
the minimum compensation by $1.50. 

The 1953 amendment raised the maxi- 
mum compensation in each instance and 
the minimum compensation by $3.00 and 
inserted the words “of the” appearing 
in the third paragraph after the words 
“United States at the date.” 

The 1955 amendment raised the maxi- 
mum compensation in each instance and 
the minimum compensation by $2.00. 

The 1957 amendment raised the maxi- 
mum compensation in each instance as fol- 
lows: $28.00 from $26.50, $30.50 from 
$28.50, $33.50 from $29.50, $36.50 from 
$30.50, $40.00 from $31.50, $42.50 from 
$32.50 and the minimum compensation, 
$25.50 from $19.50; in the fourth para- 
graph inserted the words “subject to a 
maximum compensation of twenty-eight 
dollars ($28.00),” “subject to a maximum 
compensation of thirty and 50/100 dol- 
lars ($30.50)” and “subject to a maximum 
compensation of thirty-six and 50/100 dol- 
lars ($36.50) per week” each appearing 
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respectively after the word “injury”; 
added the fifth paragraph and in the sixth 


92-705. (2916) Providing for payment of burial expense. There shall 
be paid, in case of the death of an employee, which death is the result 
of an accidental injury arising out of the employment and happening in 
the course of the employment, the reasonable burial expenses of the em- 
ployee, not exceeding five hundred dollars ($500.00) and such payment is 
not a part of the compensation which might be paid but is a benefit in 


paragraph inserted the words “increases 
by birth, or.” 


addition to and separate and apart from compensation. 


History: En. Sec. 16, Ch. 96, L. 1915; 
amd. Sec. 2, Ch. 196, L. 1921; re-en. Sec. 
2916, R. C. M. 1921; amd. Sec. 13, Ch. 121, 
L. 1925; amd. Sec. 1, Ch. 128, L. 1943; 
amd. Sec. 1, Ch. 213, L. 1945; amd. Sec. 
6, Ch. 38, L. 1953; amd. Sec. 5, Ch. 234, L. 
1957. 


Amendments 


The 1953 amendment raised the maxi- 
mum amount payable for funeral expenses 
from $250.00 to $350.00. 


The 1957 amendment raised the maxi- 
mum amount payable for funeral expenses 
from $350.00 to $500.00. 


1945 Amendment Unconstitutional 


The 1945 amendment to this section by 
chapter 213 is unconstitutional since the 
legislature did not follow the constitu- 
tional mandate of having the bill printed 
for use of the members and that fact 
shows affirmatively on the journals. O’Ban- 
non v. Gustafson, 130 M 402, 303°P 2d 938. 


92-706. (2917) Medical and hospital services and such other treat- 
ment as approved by the board to be furnished. In addition to the com- 
pensation provided by this act and as an additional benefit separate and 
apart from compensation, the following shall be furnished: 

During the first thirty-six (86) months after the happening of the in- 
jury, the employer or insurer or the board, as the case may be, shall fur- 
nish reasonable services by a physician or surgeon, reasonable hospital 
services and medicines when needed, and such other treatment approved 
by the board, not exceeding in amount the sum of twenty-five hundred 
dollars ($2500.00) provided however, that in cases of total disability where 
apportionment of such sum does not meet all hospitalization expenses, the 
board may allow an additional amount for such additional hospital and 
medical expenses as in special cases it may deem proper. The employer or 
insurer or the board shall not be required to furnish such services if the 
employee refuses to allow them to be furnished or if the employee is under 
hospital contract as provided in section 92-610 (2907) of this act. 


When such employee is under a hospital contract as above and when 
hospital and medical facilities or both are inadequate to the needs of an 
injured employee in a particular case such injured employee may, anytime, 
be placed where adequate hospital facilities are obtainable, and the cost 
thereof in whole or in part shall be a legal charge against the one so con- 
tracting to furnish hospital facilities, and the amount of such charge 
and the necessity therefor shall be determined by the board. 


And be it further provided, that where an injury arising out of and 
received in the course of employment necessarily results in the loss by 
amputation of an arm, hand, leg or foot, or the enucleation of an eye, or 
the loss of any of the natural teeth, the industrial accident board may, in 
its discretion, order that an artificial member be furnished to supply the 
loss of any such member or members so lost. Such artificial member shall 
be furnished at the expense of the employer, operating under plan one, or 
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the insurer, operating under plan two, or the industrial accident fund where 
the employer is operating under plan three. The replacement of an arti- 
ficial member so furnished shall be required every five (5) years, if neces- 
sary, unless the board shall determine a replacement is needed within a 


shorter period. 


History: En. Sec. 16, Ch. 96, L. 1915; 
amd. Sec. 3, Ch. 196, L. 1921; re-en. Sec. 
2917, R. C. M. 1921; amd. Sec. 14, Ch. 121, 
L. 1925; amd. Sec. 15, Ch. 177, L. 1929; 
amd. Sec. 2, Ch. 139, L. 1931; amd. Sec. 1, 
Ch. 229, L. 1943; amd. Sec, 2, Ch. 213, L. 
1945; amd. Sec. 1, Ch. 41, L. 1949; amd. 
Sec. 7, Ch. 38, L. 1953; amd. Sec. 5, Ch. 
253, L. 1955; amd. Sec. 6, Ch. 234, L. 1957. 


Compiler’s Note 
Section 8 of Ch. 38, L. 1953 is com- 
piled as section 92-823. 


Amendments 


The 1949 amendment raised the max- 
imum amount allowed for treatment from 
#500 to $1,000 and substituted the words 
“be required every five (5) years, if neces- 
sary” at the end of the section for “not 
be required unless made necessary by a 
subsequent industrial accident arising out 
of and suffered in the course of employ- 
ment.” 


The 1953 amendment increased from 
9 to 12 months the period for which 
hospital and medical services be rendered 
and increased the maximum sum for such 
services from $1,000 to $1,500; substituted 
the word “and” for “or” appearing be- 
tween the words “hospital” and “medical 
facilities’ in the’ third paragraph; in- 
creased the maximum amount payable for 
artificial members as follows: “Hand or 
arm to elbow” from $150.00 to $250.00, 
“Arm above elbow” from $175.00 to $300.- 
00, “Foot or leg” from $150.00 to $250.00, 
“Eye” from $10.00 to $25.00 and “teeth” 
from $125.00 to $175.00. 

The 1955 amendment increased from 12 
to 18 months the period for which hospi- 
tal and medical services be rendered; 
raised the maximum sum for such services 
from $1500 to $2500 and added the pro- 
viso allowing for additional hospital ex- 
penses of $1,000 in cases of total disa- 
bility. 

The 1957 amendment in the second par- 
agraph increased from 18 to 36 months the 
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period for which hospital and medical 
services be rendered and in the proviso 
substituted “an additional amount for such 
additional hospital and medical expenses 
as in special cases it may deem proper” 
for “an additional amount up to one thou- 
sand dollars ($1,000.00) for such addi- 
tional hospital expenses”; in the fourth 
paragraph deleted former provisions con- 
cerning maximum amount payable for 
artificial members which read “The ex- 
pense of furnishing any such member 
shall not exceed the following amounts: 
Hand or arm to elbow—two hundred fifty 
dollars ($250.00). Arm above elbow— 
three hundred dollars ($300.00). Foot or 
leg—two hundred fifty dollars ($250.00). 
Eye—twenty-five dollars ($25.00). Teeth 
—one hundred seventy-five dollars 
($175.00)” and in the last sentence in- 
serted the words “unless the board shall 
determine a replacement is needed within 
a shorter period.” 


Repealing Clause 


Section 2 of Ch. 41, L. 1949 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Date 


Section 3 of Ch. 41, L. 1949 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 
ruary 21, 1949. 


1945 Amendment Unconstitutional 


Chapter 213 of Laws 1945 is unconstitu- 
tional since the legislature failed to follow . 
the constitutional mandate of having the 
bill printed for use of the members and 
that fact shows affirmatively on the jour- 
nals. O’Bannon yv. Gustafson, 130 M 402, 
303 P 2d 938, 


References 
Cited in McCoy v. Mike Horse Mining 


& Milling Co., 126 M 435, 252 P 2d 1036, 
1038. 


(2918) Compensation from what date paid. When an injured 


employee has no wife, child, father, mother, brother or sister residing 
within the United States who would be: entitled to compensation in case 
of his death, no compensation shall be allowed or paid during the first week 
of any injury, except as may be required by the provisions of the preceding 
section, but if disability continues six [6] weeks, compensation shall be paid 
from the date of injury. Where the injured employee has a beneficiary or 
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a major or minor dependent residing within the United States who would 
be entitled to compensation in case of his death, no compensation shall be 
paid for the first week of any injury, but if disability continues three [3] 
weeks, compensation shall be paid from the date of injury; provided, that 
separate benefits of medical and hospital services shall be furnished from 
date of injury. 


History: En. Sec. 16, Ch. 96, L. 1915; 
amd. Sec. 4, Ch. 196, L. 1921; re-en. Sec. 


1945 Amendment Unconstitutional 
Chapter 213 of Laws 1945 is unconstitu- 


2918, R. C. M. 1921; amd. Sec. 3, Ch. 177, 
L. 1929; amd. Sec. 3, Ch. 213, L. 1945; 
amd. Sec. 5, Ch. 7, L. 1949. 


Amendment 


The 1949 amendment substituted the 
words “first week” in the first sentence 


tional since the legislature failed to follow 
the constitutional mandate of having the 
bill printed for use of the members and 
that fact shows affirmatively on the jour- 
nals. O’Bannon v. Gustafson, 130 M 402, 
303. P 2d 938. 


for “first two weeks.” 


92-708. (2919) Compensation to run consecutively—major and minor 
dependents not residing in the United States—manner of payment. Com- 
pensation shall run consecutively and not concurrently and payment shall 
not be made for two (2) classes of disability over the same period, provided 
that the total period over which compensation shall be payable for two 
or more classes of disability, including death, resulting from any com- 
pensable injury, shall not extend for a period of more than five hundred 
(500) weeks, and provided that no compensation shall be paid to a major 
or minor dependent who did not reside within the United States at the 
date of the happening of the injury. Compensation due to beneficiaries 
shall be paid to the surviving spouse, if any, or if none, then divided 
equally among or for the benefit of the children. In cases where bene- 
ficiaries are a surviving widow and stepchildren of such widow the com- 
pensation shall be divided equally among all beneficiaries. Compensation 
due to major dependents where there be more than one, shall be divided 
equitably among them and likewise as to minor dependents, and the question 
of dependency and amount thereof shall be a question of fact for de- 
termination by the board. 


History: En. Sec. 16, Ch. 96, L. 1915; 
re-en. Sec. 2919, R. C. M. 1921; amd. See. 
15, Ch. 121, L. 1925; amd. Sec. 4, Ch. 213, 
L. 1945; amd. Sec. 7, Ch. 235, L. 1947; 


pealed all acts and parts of acts in con- 
flict therewith. 


1945 Amendment Unconstitutional 


* amd. Sec. 7, Ch. 253, L. 1955. 
Amendment 


The 1955 amendment inserted the first 
proviso in this section. 


Repealing Clause 


Chapter 213 of Laws 1945 is unconstitu- 
tional since the legislature failed to follow 
the constitutional mandate of having the 
bill printed for use of the members and 
that fact shows affirmatively on the jour- 
nals. O’Bannon vy. Gustafson, 130 M 402, 


303 P 2d 938. 
Section 8 of Ch. 253, Laws 1955. re- - 

92-709. (2920) Compensation in case of specified injuries. In case of 
the following specified injuries, the compensation in lieu of any other com- 
pensation provided by this act, shall be as follows: Where the injured 
employee has no wife, child, father, mother, brother, or sister residing 
within the United States who would be entitled to compensation in case 
of his death, fifty per centum (50%) of the wages received at the time 
of the injury, subject to a maximum compensation of twenty-eight dollars 
($28.00) per week; where the injured employee has a wife, or child, or 
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father or mother, or brother or sister residing within the United States 
who would be entitled to compensation in case of his death, fifty-five per 
centum (55%) of the wages received at the time of the injury, subject to 
a maximum compensation of thirty and 50/100 dollars ($30.50) per week; 
where the injured employee has a wife and one (1) child, or two (2) chil- 
dren, or a father and mother, or two (2) or more brothers and/or sisters 
residing within the United States who would be entitled to compensation in 
ease of his death, sixty per centum (60%) of the wages received at the 
time of the injury, subject to a maximum compensation of thirty-three 
and 50/100 dollars ($33.50) per week; where the injured employee has a 
wife and two (2) children or three (8) children residing within the United 
States who would be entitled to compensation in case of his death, sixty- 
two and one-half per centum (6214%) of the wages received at the time 
of injury, subject to a maximum compensation of thirty-six and 50/100 
dollars ($36.50) per week; where the injured employee has a wife and 
three (3) children, or four (4) children residing within the United States 
who would be entitled to compensation in case of his death, sixty-five 
per centum (65%) of the wages received at the time of the injury, sub- 
ject to a maximum compensation of forty dollars ($40.00) per week; 
where the injured employee has a wife and four (4) or more children, or 
five (5) or more children residing within the United States who would be 
entitled to compensation in case of his death, sixty-six and two-thirds per 
centum (66 2/3%) of the wages received at the time of the injury, sub- 
ject to a maximum compensation of forty-two and 50/100 dollars ($42.50) 
per week, subject to change when the number of beneficiaries or dependents 
increases by birth, or decreases, and subject in all cases to a minimum 
compensation of twenty-five and 50/100 dollars ($25.50) per week, and shall 
be paid for the following periods: 


For loss of: 


Onerarmatiorimear shoulders oe ee Alt Se 280 weeks 
One “arm: atthe elbow wt A se ee ee 240 weeks 
One'arm between. wrist. and elbow ....2....0.02.200... 0A 220 weeks 
Qne hand. 2. ee ee ees. OT tS ee ee 200 weeks 
One thumb and the metacarpal bone thereof ...........2....2.0.00002222ee2---- 75 weeks 
One thumb: atcthe! proximal joint. .....cis2.. Sot wae See 37 weeks 
Qnethumb‘ at'the*second distal joint. ...0.0.....2.0 2 ae 25 weeks 
One first finger and the metacarpal bone thereof ..................22.......- 40 weeks 
One first. finger at. the proxumalgont i066 ee eee 30 weeks 
Onexirstehnrerrati the second Moms. ac. ea 22 weeks 
Onestrst finger at: the distal Jouige. nee: c0ctrs eee . 15 weeks 
One second finger and the metacarpal bone thereof ................... . 9387 weeks 
One second finger at the proximal joint ................. mae Te, LENS 20 weeks 
One second finger at the second Jommt ...22222....2.ce ec leceeeeceeeeeeeeee eee . 15 weeks 
One-second fingersat: the) distaljointt ss ease ee oo ae 8 weeks 
One third finger and the metacarpal bone thereof ~............0.......... 25 weeks 
One third. finger .atithesproximalqoint is sett. ee eee 15 weeks 
Qne-third fin gervat the.second jommbyyeubee a te. es acer ae 10 weeks 


Onecthird finger stdhe* distal goin iets. eee ee ee 5 weeks 
One fourth finger and the metacarpal bone thereof .................... 15 weeks: 
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Onoertoumhetingerratithe:proximalsjomt; ee, ae ee 11 weeks 
Onerfourthstinger atthe second joint 22 ea a 8 weeks 
ne eur ins nnger at ne: distaly JOINT ye tev or ae. Os oe. 6 weeks | 
One leg at or near the hip joint as to preclude the use of an 

BEE CUR TIT Rr OER Aesth ee Ee, ele ies me 300 weeks 
One leg at or above the knee where stump remains sufficient to 

penmuonthe=use, of: aio artificial sind eee ae ee a 200 weeks 
Onemlegebetweentknee. and: ankle ign otha So 190 weeks 
CAVE SN RSE CEE 21S Aco ae oR SR eo" dae ge A a 2 180 weeks 
One great toe with the metatarsal bone thereof -............0...00000..... 37 weeks 
Wea eeCAtALOGANL LNG Prox inaley Gini by ot pete og. ee ee toc actee ss ann 18 weeks 
Oievercatmiod at *the second, joint) ee ee es ee 12 weeks 
One toe other than the great toe with the metatarsal bone thereof 16 weeks 
One toe other than the great toe at the proximal joint ................ 8 weeks 
One toe other than the great toe at second or distal joint ........ 5 weeks 
Mreweve Dy ZENUCleALION ...0.cc.c.cesccck cece RS ee! ewes 165 weeks 
omar OLN ANESS WOmnONe CYC, .....2.sitton- noe k eine my eo 140 weeks 
MOtaminss Orenearing one ears (an 8 8a) aah ee een 40 weeks 
Moca ioseror hearing. Doth: cars (+... 5 sce oe ee he ee 200 weeks 


Loss of vision: Where central visual acuity does not exceed 20/200 
in the better eye with correcting lenses or the widest diameter of the visual 
field subtends an angle no greater than 20 degrees, the same as for loss of 
the eye. 


Total loss of use: Indemnity benefits for permanent total loss of use 
of a member shall be the same as for loss of the member. 


Partial loss or partial loss of use: Indemnity benefits for permanent 
partial loss or loss of use of a member may be for proportionate loss or 
loss of use of the member. 


In any case in which there shall be a loss, or loss of use, of more than 
one member as set forth in this section, not amounting to permanent total 
disability, the award of indemnity benefits shall be for the loss, or loss 
of use thereof, which awards shall run consecutively, provided, however, 
that the total award or compensation in no case shall exceed five hun- 
dred (500) weeks. 


Disfigurement: The board may award proper and equitable indemnity 
benefits for serious face, head, or neck disfigurement, not to exceed twenty- 
five hundred dollars ($2,500.00) in addition to any other indemnity bene- 
fits payable under this section. 


The loss of both hands, or both arms, or both feet, or both legs, or both 
eyes, or any two (2) thereof, in one (1) accident, in the absence of conclusive 
proof to the contrary shall constitute total disability, permanent in charac- 
ter. Provided, however, that the percentage of permanent disability caused 
by any single accident or injury shall be so computed as to cover the perma- 
nent disability caused by that particular injury without reference to any 
previous physical ailment or defect or to any injury previously suffered or 
any permanent disability caused thereby; provided, that no payment under 
this section shall be in lieu of the separate benefit of medical and hospital 
services. 
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History: En. Sec. 16, Ch. 96, L. 1915; 
amd. Sec. 8, Ch. 100, L. 1919; amd. Sec. 5, 
Ch. 196, L. 1921; re-en. Sec. 2920, R. C. M. 
1921; amd. Sec. 16, Ch. 121, L. 1925; amd. 
Sec. 16, Ch. 177, L. 1929; amd. Sec. 5, Ch. 
213, L. 1945; amd. Sec. 5, Ch. 230, L. 19473 
amd. Sec. 6, Ch. 7, L. 1949; amd. Sec. 5, 
Ch. 48, L. 1951; amd. Sec. 5, Ch. 38, L. 
1953; amd. Sec. 6, Ch. 253, i. 1955; amd. 
Sec. 7, Ch. 234, L. 1957. 


Amendments: 


The 1949 amendment aad the max- 
imum amount of compensation in each 
instance and the minimum compensation 
by $2.50 and also increased the number 
of weeks for each of the specified in 
juries. 

The 1951 amendment raised the maxi- 
mum amount of compensation in each in- 
stance and the mimimum compensation by 
$1.50. 


The 1953 amendment raised the maxi- 
mum amount of compensation in each in- 
stance and the minimum compensation by 
$3.00. 

The 1955 amendment increased the maxi- 
mum amount of compensation in each in- 
stance and the minimum compensation by 
$2.00. 

The 1957 amendment raised the maximum 
compensation in each instance as follows: 
$28.00 from $26.50, $30.50 from $28.50, 
$33.50 from $29.50, $36.50 from $30.50, 
$40.00 from $31.50, $42.50 from $32.50 and 
the minimum compensation, $25.50 from 
$19.50; inserted the words “increases by 
birth, or”; increased the number of weeks 
in each of the following specified injuries: 
One arm at or near shoulder, 280 from 250 
weeks, one arm at the elbow, 240 from 225 
weeks, one arm between wrist and elbow, 
220 from 200 weeks, one hand, 200 from 
187 weeks, one first finger and the meta- 
carpal bone thereof, 40 from 37 weeks, 
one first finger at the proximal joint, 30 
from 25 weeks, one first finger at the 
second joint, 22 from 18 weeks, one first 
finger at the distal joint, 15 from 12 weeks, 
one second finger at the proximal joint, 
20 from 18 weeks, one second finger at 
the second joint, 15 from 12 weeks, one 
second finger at the distal joint, 8 from 6 
weeks, one fourth finger at the second 
joint, 8 from 7 weeks, one fourth finger 
at the distal joint, 6 from 4 weeks, one 
leg at or near the hip joint as to preclude 
the use of an artificial limb, 300 from 250 
weeks, one leg at or above the knee where 
stump remains sufficient to permit the use 
of an artificial limb, 200 from 187 weeks, 
one leg between knee and ankle, 190 from 
175 weeks, one foot at the ankle, 180 from 
156 weeks, one toe other than the great 
toe with the metatarsal bone thereof, 16 
from 15 weeks, one toe other than the 
great toe at the proximal joint, 8 from 7 
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weeks, one toe other than the great toe at 
second or distal joint, 5 from 4 weeks, one 
eye by enucleation, 165 from 150 weeks, 
total blindness of one eye, 140 from 125 
weeks, total loss of hearing, one ear, 40 
from 25 weeks, total loss of hearing, both 
ears, 200 from 150 weeks, and added para- 
graphs two through six. 


Repealing Clauses 


Section 7 of Ch. 7, L. 1949 and Sec. 6 of 
Ch. 48, L. 1951 repealed all acts and 
parts of acts in conflict therewith. 


Effective Date 


Section 8 of Ch. 7, L. 1949 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 
ruary 3, 1949. 


1945 Amendment Unconstitutional 


Chapter 213 of Laws 1945 is unconstitu- 
tional since the legislature failed to follow 
the constitutional mandate of having the 
bill printed for use of the members and 
that fact shows affirmatively on the jour- 
nals. O’Bannon v. Gustafson, 130 M 402, 
303 P 2d 938. 


Construction 


Under this section a claimant is entitled 
to an arbitrary sum—a percentage of his 
salary—as compensation for the loss of 
the member regardless of loss of earning 
or earning capacity, while under section 
92-703 a claimant must show loss of earn- 
ings. Construing this section and section 
92-703 most favorable to the workman, 
he may take his choice by proceeding un- 
der section 92-703 and prove loss of earn- 
ings, or he may proceed under this section 
and receive an arbitrary amount. Spieth 
v. Stuart, 130. M 216, 299 P 2d 106, 108, 
overruling anything in conflict therewith 
found in Novak vy. Industrial Accident 
Board, 73 M 196, 235 P 756. 


Operation and Hffect 


Where there was proof of a limitation 
of muscular movement to the extent of 
forty or fifty per cent, but no proof of 
the inability to obtain employment or how 
or in what manner the claimant’s ability 
to earn had been in anywise reduced be- 
cause of the injuries, the trial court was 
correct in denying the claimant compen- 
sation since the loss of earning power as 
the result of an injury is not necessarily 
proportional to the bodily functional disa- 
bility. Shaffer v. Midland Empire Pack- 
ing Co., 127 M 211, 259 P 2d 340, 342. 

The test is not whether there has been 
a loss of earnings or income caused by .the 
injury, but rather has there been a loss 
of earning capacity—a loss of ability to 
earn in the open labor market. Shaffer v. 
Midland Empire Packing Co., 127 M 211, 
259 P 2d 340, 342. 
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92-709A. Permanent and total disability created by a second injury— 
second injury fund. (1) If an employee who has previously lost, or lost 
the use of, one [1]. hand, one [1] arm, one [1] foot, one [1] leg, or one 
[1] eye, from any cause or origin and irrespective of compensability 
becomes permanently and totally disabled through the loss, or loss of 
use, of another such member or organ, the employer, insurance carrier, or 
industrial accident fund, as the case may be, shall be liable only for the 
compensation payable for such second loss; provided, that in addition 
to such compensation and after the completion of the payments therefor, 
the employee shall be paid the remainder of the compensation that would 
be due for permanent total disability, out of a special fund known as the 
“Second-Injury Fund,” and created for such purpose in the following 
manner: 

In every case of the death of an employee under this act, where there 
is no person entitled to compensation, the employer if under Plan I, or his 
insurance carrier if under Plan IJ, or the industrial accident fund if under 
Plan III, shall pay to the second injury fund of the industrial accident 
board the sum of five hundred and no/100 ($500.00) dollars to be deposited 
for the benefit of said fund, and the board shall direct the distribution 
thereof. 

When in the judgment of the industrial accident board, the amount of 
money in the second injury fund is such that there is a surplus above and 
beyond known liabilities, the board may in its discretion suspend or 
decrease further collection of assessments for a period of time to be deter- 
mined by the board but in no event to exceed one [1] calendar year. 

(2) There is hereby appropriated from moneys in the industrial 
accident fund the sum of twenty thousand and no/100 ($20,000.00) 
dollars to immediately create said second injury fund and to pay the 
compensation provided for in this act. When in the judgment of the 
industrial accident board, the contributions to the second injury fund so 
warrant, the board shall direct the reimbursement of the industrial accident 
fund out of said second injury fund. In addition to the reimbursement 
hereinabove directed to be made, the board shall cause to be paid to the 
industrial accident fund from said second injury fund, when contributions 
thereto so warrant, interest at the rate of 3% per annum upon said sum 
of twenty thousand dollars ($20,000.00) hereinabove appropriated or upon 
such portion thereof as may from time to time remain in said second 
injury fund. 

History: Sec. 92-709A, R. C. M. 1947, as 
added Sec. 1, Ch. 190, L. 1951. 
Title of Act 


industrial accident fund; appropriating 
twenty thousand and no/100 ($20,000.00) 
dollars from the industrial accident fund 


An act to amend that portion of the 
Workmen’s Compensation Act contained in 
chapter 7 of Volume 6 of the Revised 
Codes of Montana of 1947 by adding 
thereto a new section to be known as sec- 
tion 92-709A; encouraging the employment 
of disabled veterans and other disabled 
persons; providing for payment of work- 
men’s compensation for a second injury; 
creating a second injury fund in the 
industrial accident board through pay- 
ments: from employers, insurers, and the 


for the purposes of this act and providing 
for the repayment thereof. 


Effective Date 
Section 2 of Ch. 190, L. 1951 provided 
the act should be in force from and after 


its passage and approval. Approved March 
5, 1951. 


Pleading aggravation of a preexisting 
physical condition in workmen’s compen- 
sation cases. 32 ALR 2d 1459. 
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92-710. 
Repeal 


This section (Sec. 16, Ch. 96, L. 1915; 
amd. See. 4, Ch. 177, L. 1929; amd. See. 8, 


92-712. 


Construction 


The fact that a man has once received 
compensation, as for example where he 
has previously received 250 weeks or half 
the statutory amount does not mean that 
forever after he is in the eyes of the 
compensation laws but half a man, so that 
he can never again receive a compensa- 
tion award going beyond the other fifty 
per cent of total. After having received 
his prior payments, he may, in future 
years, be physically able to and does re- 
sume full gainful employment for several 
years, and if he does, there is no reason 
or logic why a disability from an un- 
scheduled industrial accidental injury, 
which would bring anyone else total per- 
manent disability benefits, should yield 
him only half as much. Peitz v. Indus- 
trial Accident Board, 127 M 316, 264 P 2d 
COO Yh lin. 

The limitation affixed to unscheduled 
injuries applies only to the particular 
injury which results from a particular 
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(2921) Repealed. 
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Ch. 235, L. 1947), relating to hern a cases, 
was repealed by See. 1, Ch. 197, Laws 1959. 


(2923) Adjustment of compensation in case of fukthet injuries. 


accident. Any other interpretation would 
be discriminatory as between a person 
having a prior industrial accidental in- 
jury and another person who had the same 
kind of an injury outside of industry; 
when both thereafter had an unscheduled 
industrial accidental injury, the former 
would have his prior payments deducted 
while the latter would receive full pay- 
ment. Peitz v. Industrial Accident Board, 
127 M 316, 264 P 2d 709, 712. 

Worker, who suffered a prior industrial 
accident several years before to a differ- 
ent segment of his body and drew com- 
pensation for several months for that 
injury but at the time of his present in- 
jury he was not receiving compensation 
for the prior injury nor were the prior 
payments commuted or paid in a lump 
sum, would not have that compensation 
deducted from the claim under the present 
injury. Peitz v. Industrial Accident 
Board, 127 M 316, 264 P 2d 709. 


(2926) Monthly payments converted into a lump sum. The 


monthly payments provided for in this act may be converted, in whole or 
in part, into a lump sum payment, which lump sum payment shall not 
exceed the estimated value of the present worth of the deferred payments 
capitalized at the rate of two per centum (2%) per annum. Such eonver- 
sion can only be made upon the written application of the injured work- 
man, his beneficiary, or major or minor dependents, as the case may be, 
and shall rest in the discretion of the board, both as to the amount of such 
lump sum payment and the advisability of such conversion. The board is 
hereby vested with full power, authority, and jurisdiction to compromise 
claims and to approve compromises of claims under this act; and all settle- 
ments and compromises of compensation provided in this act shall be 
absolutely null and void without the approval of the board. Any approval 
of the board must be in writing and set forth specifically the reasons for 
such lump sum or compromise payment. 


History: En. Sec. 16, Ch. 96, L. 1915; 
amd. Sec. 9, Ch. 100, L. 1919; re-en. Sec. 
2926, R. C. M. 1921; amd. Sec. 1, Ch. 225, 
L. 1951; amd. Sec. 8, Ch. 234, L. 1957. 


Amendments 

The 1951 amendment reduced the rate 
of capitalization provided for in the first 
sentence from 5% to 2%. 

The 1957 amendment added the last 
sentence. 


Repealing Clause 
Section 2 of Ch. 225, L. 1951 repealed 


all acts or parts of acts in conflict there- 
with. 


Effective Date 


Section 3 of Ch. 225, L. 1951 provided 
the act should be in effect from and after 


its passage and approval. Approved March 
5, 1951. 


Operation and Effect 


Where the evidence before the district 
court was ample to sustain that court’s 
judgment that the claimant should be 
awarded total disability rating and that. 
a lump sum award and payment be made 
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to him, such judgment will be affirmed. 
Kustudia v. Industrial Accident Board, 
127 M 115, 258 P 2d 965, 970. 

The legislature evidently intended in the 


92-814.1 


as possible, to preclude the possibility of 
an improvident claimant or dependent 
wasting the means of support and thereby 
becoming a burden upon the public; and 


also that the result of the industrial acci- 
dent may be better appraised during the 
periodic payments. Moffett v. Industrial 
Accident Board, 130 M 303, 301 P 2d 340. 


enactment of the Workmen’s Compensa- 
tion Act that the monthly payments should 
be the rule and lump sum settlements the 
exception. The various purposes of the 
method of periodical payments, is as far 


CHAPTER 8—MISCELLANEOUS REGULATIONS—POWERS OF 
BOARD—REHEARINGS AND APPEALS 


Section 92-807. Notice of claims for injuries other than death. 
92-814.1. Requiring claimant to submit to examination—report of physician— 
cost. 


92-819. Apportionment of costs and disbursements—expenses. 
92-823. Time for filing—final findings and awards. 
92-827. Record of proceedings to be kept and testimony to be taken down— 
attorney’s fees. 
92-807. (2933) Notice of claims for injuries other than death. No 


claims to recover compensation under this act for injuries not resulting in 
death shall be maintained unless, within sixty (60) days after the occurence 
of the accident which is claimed to have caused the injury, notice in writ- 
ing stating the name and address of the person injured, the time and place 
where the accident occurred, and the nature of the injury, and signed by 
the person injured, or some one in his behalf, shall be served upon the 
employer or the insurer, except as otherwise provided in section 92-602; 
provided, however, that actual knowledge of such accident and injury on 
the part of such employer or his managing agent or superintendent in 
charge of the work upon which the injured employee was engaged at the 
time of the injury shall be equivalent to such service. 


History: En. Sec. 17, Ch. 96, L. 1915; Amendment 
re-en. Sec. 29338, R. C. M. 1921; amd. Sec. The 1957 amendment substituted “sixty 
7, Ch. 177, L. 1929; amd. Sec. 9, Ch. 234, L. (60) days” for “thirty (30) days.” 
1957. 


92-808. (2934) Employers and insurers required to file reports, etc. 


Operation and Effect 


Where the industrial accident board had 
received a notice of injury from the em- 
ployer, and a letter from the employee 
asking what he should do and the board 
advised the employee that he could get 
medical treatment, the board recognized 
that the employee suffered a compensable 
accident and there was a duty to notify 


the employee that he was required to file a 
claim under oath. Yurkovich v. Industrial 
Accident Board, 132 M 77, 314 P 2d. 866, 
869. 


References 


Cited or applied in Levo v. General-Shea- 
Morrison, 128 M 570, 280 P 2d 1086, 1088. 


92-814.1. Requiring claimant to submit to examination — report of 
physician—cost. In the event of a dispute concerning the physical condi- 
tion of a claimant, or the cause or causes of his injury or disability, if any, 
the board, at the request of the claimant, employer or insurer, as the case 
may be, shall require the claimant to submit to such examination as it 
may deem desirable by a physician or physicians within the state of Mon- 
tana or elsewhere who have had adequate and substantial experience in 
the particular field of medicine concerned with the matters presented by 
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the dispute. The physician making such examination shall file a written 
report of his findings with the board for its use in the determination of the 
controversy involved. The board shall pay the physician for such examina- 
tion and shall be reimbursed by the party who requested it. 


History: En. Sec. 10, Ch. 234, L. 1957. Effective Date 


Section 12 of Ch. 234, Laws 1957 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 138, 1957. 


Repealing Clause 

Section 11 of Ch. 234, Laws 1957 re- 
pealed all acts and parts of acts in conflict 
therewith. 


92-819. (2945) Apportionment of costs and disbursements—expenses. 
The costs and disbursements incurred in any proceeding or hearing before 
the board, or a member thereof, may be apportioned between the parties 
on the same or adverse sides, in the discretion of the board. 


History: En. Sec. 18, Ch. 96, L. 1915; Amendment 


re-en, Sec, 2945, R. C. M. 1921; amd. Sec. The 1957 amendment deleted from this 
3, Ch. 139, L. 1931; amd. Sec. 2, Ch. 162, L. section a second sentence, for text of 
Sec. 2, Ch. 176, L. 1957. 


92-821. (2947) Jurisdiction of board to hear disputes and controversies. 
Attack on Decision—Burden of Proof 
Where the decisions of the board and 

court involve the consideration of con- 

flicting evidence as to essential facts or 
the deduction of permissible but diverse 
inferences therefrom, their solutions of 


such conflict are presumed to be correct, 
and the burden of proof is upon the party 
attacking them to show that they were 
erroneous. Partoll v. Anaconda Copper 
Min. Co., 122 M 305, 203 P 2d 974, 977. 


92-823. (2949) Time for filing—final findings and awards. The board 
shall hold the initial hearing to determine any dispute or controversy aris- 
ing under this act within ninety (90) days from the date on which such 
disputed claim was filed with the board. After a final hearing by the board, 
it shall within thirty (30) days, make and file its findings upon all facts 
involved in the controversy, and its award, which shall state its determina- 
tion as to the right of the parties. 


History: En. Sec. 20, Ch. 96, L. 1915; 
re-en. Sec. 2949, R. C. M. 1921; amd. Sec. 
8, Ch. 38, L. 1953. 


Amendment 


The 1953 amendment added the first 
sentence of this section and inserted the 
number (30). 


Repealing Clause 


Section 9 of Ch. 38, Laws 1953 repealed 
all acts and parts of acts in conflict 
therewith. 


92-826. (2952) Jurisdiction to rescind or amend any order, etc. 


Lump Sum Settlement 


Where employee, in 1938, entered into 
a full and final compromise settlement 
calling for a lump sum payment and which 


92-827. 


years. 


was approved by the board, such order of 
the board could not be reopened in later 
Moffett v. Industrial Accident 
Board, 130 M 303, 301 P 2d 340. 


(2953) Record of proceedings to be kept and testimony to be 


taken down—attorney’s fees. A full and complete record shall be kept 
of all proceedings and hearings had before the board, or any member 
thereof, of any formal hearing had, and all testimony produced before the 
board or any member thereof shall be taken down by a stenographic re- 
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porter appointed by the board, and the parties shall be entitled to be 
heard in person or by attorney. 


Whenever the claimant or plaintiff is represented by an attorney either 
before the board or the courts, the industrial accident board may, in its 
discretion or upon the application of the claimant or plaintiff, fix the 
amount:-of the attorney fee of the attorney representing the claimant or 
plaintiff, and the fee fixed by the board shall be paid by claimant or 
plaintiff. 

In cases of an action to review any order or decision of the board, a 
transcript of such testimony, together with all exhibits, and of the plead- 
ings, records, and proceedings in the cause shall constitute the record of 
the board. Provided further, that the board must furnish a copy of such 
testimony, written exhibits, pleadings, records and proceedings to the 


claimant without costs. 


History: En. Sec. 20, Ch. 96, L. 1915; 
re-en. Sec. 2953, R. C. M. 1921; amd. Sec. 4, 
Ch. 139, L. 1931; amd. Sec. 3, Ch. 162, L. 
1937; amd. Sec. 1, Ch. 170, L. 1959. 


92-829. 
References 


Cited or applied in State ex rel. Al- 
brecht v. District Court, 126 M 178, 246 


92-831. 
References 


Cited or applied in Spieth v. Stuart, 130 
M 216, 299 P 2d 106, 110. 


92-833. 


Appeal Time Provisions Mandatory and 
Jurisdictional 

The appeal time provisions of this sec- 
tion are mandatory and jurisdictional; 
thus, where an application for a rehearing 
was denied, and appeal to the district 
court was not made until 36 days after 
the application for rehearing was denied 
and 28 days after notice of such order 
and decision of the board was received, 
the district court was without jurisdic- 
tion to entertain the appeal. State ex 
rel. Albrecht v. District Court, 126 M 178, 
246 P 2d 1035, 1036, 1037. 


Appeal to Supreme Court 

Where the evidence before the district 
court was ample to sustain that court’s 
judgment, such judgment will be affirmed. 
Although full credit and effect are given 
to the findings made by the board the 


92-834. (2960) 


References 


Cited or applied in State ex rel. Al- 
brecht v. District Court, 126 M 178, 246 


Amendment 


The 1959 amendment added at the end 
of the section the proviso providing for a 
copy of the record for the claimant. 


(2955) Application for rehearing. 


P 2d 1035, 1036; Spieth v. Stuart, 130 M 
216, 299 P 2d 106, 110. 


(2957) Application for rehearing—contents—rules of procedure. 


(2959) Appeal to district court. 


court will uphold the judgment of the dis- 
trict court, if the conclusions of law 
reached by the board are not correct. 
Kustudia v. Industrial Accident Board, 
127 M 115, 258 P 2d 965, 970. 


Operation and Effect 


Where claimant appealed from the de- 
cision of the industrial accident board and 
then dismissed such appeal without preju- 
dice in order to present a motion for a 
rehearing as contemplated by this section, 
there was no waiver of his right of ap- 
peal. Spieth v. Stuart, 130 M 216, 299 P 
2d 106, 110. 


Presumptions 

Every presumption is in favor of the 
correctness of the decision of the indus- 
trial board. Birnie v. United States Gyp- 
sum Co., — M —, 328 P 2d 183, 136. 


How appeal taken—notice—record—trial. 


P 2d 1035, 1036; Kustudia v. Industrial 
Accident Board, 127 M 115, 258 P 2d 965, 
969. 


163 


(2961) Appearances—setting aside conclusions, orders, ete. 


trial Accident Board, 127 M 115, 258 P 
2d 965, 970. | 


92-835 WORKMEN’S COMPENSATION ACT 
92-835. 

References 

Cited or applied in Kustudia v. Indus- 
92-836. (2962) Appeals to supreme court. 


Extent of Review 


On appeal to the Supreme Court where 
the evidence is conflicting the resolution 
of such conflicts is for the trier of the 
facts and where there is evidence to sus- 
tain its determination it will not be dis- 
turbed on appeal. Weakley v. Cook, 126 
M 332, 249 P 2d 926. 


92-838. 
Accidents Occurring Outside of State 


Employees who are resident citizens of 
the state, employed and paid in Montana 
through the only office of their employer, 
a Montana corporation, are entitled to 
the benefits of the Workmen’s Compensa- 
tion Laws of Montana although they were 
injured in another state. State v. Indus- 
trial Accident Board, 130 M 272, 300 P 2d 
954. (Dissenting opinion, 130 M 272, 300 P 
2d 954, 963.) 


Liberally Construed in Favor of Claim- 
ant 


The act must be construed liberally in 
favor of the claimant. Murphy v. Ana- 
conda Company, 133 M 198, 321 P 2d 1094, 
1097. 


Operation and Effect 


The court cannot under the guise of 
liberal interpretation, disregard plain 
provisions of the statute, but when it is 
open to more than one interpretation, one 
favorable to the employee and the other 
against him, the court must give it the 
construction most favorable to the in- 
jured workman. Geary v. Anaconda Cop- 
per Min. Co., 120 M 485, 188 P 2d 185, 
186. 

The industrial accident board’s first 
duty is to administer the act so as to give 
the employee the greatest. possible protec- 
tion within the purposes of the act. Yurko- 
vich v. Industrial Accident Board, 132 M 
77, 314 P 2d 866, 871. 

An injury is accidental where either the 
cause or the result is unexpected or acci- 
dental even though the work being done is 


Presumptions 

Every presumption is in favor of the in- 
dustrial board and that of the district 
court. Birnie v. United States Gypsum Co., 
— M —, 328 P 2d 133, 136. 


(2964) Court to give liberal construction to act. 


usual or ordinary as long as the exertion 
is either the sole or a contributory cause 
of the injury. Murphy v. Anaconda Com- 
pany, 133 M 198, 321 P 2d 1094, 1101. 

Where employee was a union job stew- 
ard and was injured in an auto accident, 
after working hours, while driving to a 
union meeting which was not concerned 
with an impending strike or grievance, 
the employee was not within the scope of 
his employment at the time of the acci- 
dent. Morgan v. Industrial Accident 
Board, 133 M 254, 321 P 2d 232. 

In determining whether or not an em- 
ployee was acting within the scope of his 
employment a fundamental rule is that in 
cases where some reasonably immediate 
service to the employer can be discerned 
the claim has been sustained, but where no 
immediate service is found the claim is de- 
nied. Morgan v. Industrial Accident Board, 
133 M 254, 321 P 2d 232, 236. 


Where claimant petitioned for the 
granting of further compensation, which 
was denied, and the court admitted her 
testimony as to her physical condition sub- 
sequent to the hearing before the board, 
claimant was entitled to have admitted a 
doctor’s deposition which had been taken 
while the appeal from the board’s ruling 
was pending. Zachariasen v. Meeks, 133 
M 278, 322 P 2d. 1115. 


References 


Cited in Peitz v. Industrial Accident 
Board, 127 M 316, 264 P 2d 709, 712; 
Spieth v. Stuart, 130 M 216, 299 P 2d 106, 
107. 


CHAPTER 9—COMPENSATION PLAN NO. 1 


Section 92-902. 


92-902. 


Proof of solvency of employer electing plan No. 1 to be filed. 


(2971) Proof of solvency of employer electing plan No. 1 to 


be filed. Every such employer now or hereafter engaged in the state of 
Montana, in the industries, trades, works, occupations, or employments 
herein mentioned, and who shall have elected to be bound by such compen- . 
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sation plan No. 1, shall file such proof of his solvency within the time 
and in such form as may be prescribed by the rules or orders of the board. 

The board shall levy an assessment in the amount of not to exceed 
two hundredths of one per cent of the annual payroll of such employer in 
Montana, for the preceding fiscal year, which assessment shall be paid to 
the board by said employer at the time of filing of proof of solvency. 

No assessment shall be in an amount less than ten dollars ($10.00). 

If such employer had no payroll in Montana for the entire preceding 
fiscal year, the assessment shall be based on the estimated payroll for the 
year in which election is made. 

The treasurer of the board shall pay the amounts so collected into the 
industrial administration fund. 


History: En. Sec. 30, Ch. 96, L. 1915; 
re-en. Sec. 2971, R. C. M. 1921; amd. Sec. 
5, Ch. 139, L. 1931; amd. Sec. 3, Ch. 176, L. 
1957. 


Amendment 


The 1957 amendment inserted the word 
“in” before the words “such form” in the 


first paragraph and substituted the second, 
third, fourth and fifth paragraphs for a 
former last sentence of the first paragraph 
which read “The industrial accident board 
shall require a fee of five dollars ($5.00) to 
be paid into the industrial fund for the 
filing of every such proof of solvency.” 


CHAPTER 10—COMPENSATION PLAN NO. 2 


Section 92-1003. 
92-1005. 


92-1001. 
References 


Cited or applied in Shaffer v. Midland 
Empire Packing Co., 127 M 211, 259 P zd 
340, 341. 


92-1003. 


Policies to contain what. 
Policies made subject to this act—assessment of insurers. 


(2980) Policies to contain what. 
pavment of compensation under this act, must contain a clause to 


(2978) Employer electing plan No. 2 to insure his liability. 


Insurance carrier’s liability for part of 
employer’s liability attributable to viola- 
tion of law or other misconduct on his 
part. 1 ALR 2d 407. 


the 
the 


All policies insuring 


effect that as between the employee and the insurer the notice to, or 
knowledge of the occurrence of the injury on the part of the insured, shall 
be deemed notice or knowledge, as the case may be, on the part of the 
insurer; that jurisdiction of the insured for the purpose of this act shall 
be jurisdiction of the insurer; and that the insurer shall, in all things, be 
bound by and subject to the awards, orders, judgments, or decrees rendered 
against such insured. 


History: En. Sec. 35, Ch. 96, L. 1915; 
re-en. Sec. 2980, R. C. M. 1921; amd. Sec. 
6, Ch. 139, L. 1931; amd. Sec. 4, Ch. 176, L. 
1957. 


Amendment 
The 1957 amendment deleted from the 


end of this section a sentence which read 
“When any such policy, or a renewal there- 
of, is filed with the industrial accident 
board, the same shall be accompanied by 
a fee of three dollars ($3.00), which fee is 
to be credited to the industrial adminis- 
trative fund.” 


92-1005. (2982) Policies made subject to this act—assessment of in- 
surers. Every policy for the insurance of the compensation herein pro- 
vided for, or against liability therefor, shall be deemed to be made sub- 
ject to the provisions of this act. No insurer shall enter into any such 
policy of insurance unless its forms shall have been approved by the board, 
and as otherwise provided by law. 
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On or before the first day of July of each year, the board shall assess 
and each insurer shall pay to the board not to exceed three aud one- 
fourths per cent (314%) of its gross annual direct premiums collected in 
Montana on policies of insurance insuring employers who elected to be- 
come bound by the compensation plan No. 2 during the previous calendar 
year, less return premiums. No such assessment shall be less than ten 
dollars ($10.00). The treasurer of the board shall pay the amounts so 
collected into the industrial administration fund. Payments by such in- 
surers under this section shall be considered as items of loss for rate- 


making purposes. 


History: En. Sec. 35, Ch. 96, L. 1915; 
re-en. Sec. 2982, R. C. M. 1921; amd. Sec. 1, 
Ch. 217, L. 1951; amd. Sec. 5, Ch. 176, L. 
1957; amd. Sec. 1, Ch. 203, L. 1959. 


Amendments 


The 1951 amendment added the second 
paragraph. 

The 1957 amendment substituted the 
second paragraph above for the one added 
by the 1951 amendment which read “No 
insurer shall enter into any such policy of 
insurance unless said insurer agrees to de- 
vote one percentum (1%) of its gross an- 
nual premiums collected in Montana on 
policies of workmen’s compensation insur- 
ance to accident prevention work among 
its assureds. Such accident prevention 
work shall be carried on in cooperation 
with the bureau of safety of the industrial 
accident board.” 


The 1959 amendment increased the 
assessment rate set forth in the first sen- 
tence of the second paragraph from 15%4% 
to 844%. 


Repealing Clauses 


Section 6 of Ch. 176, Laws 1957 read 
“That section 92-1211 of the Revised Codes 
of Montana, 1947, is hereby repealed.” 

Section 7 of Ch. 176, Laws 1957 read 
“That section 92-1212 of the Revised Codes 
of Montana, 1947, is hereby repealed.” 

Section 8 of Ch. 176, Laws 1957 read 
“That section 92-1213 of the Revised Codes 
of Montana, 1947, is hereby repealed.” 

Section 2 of Ch. 217, Laws 1951; Sec. 9 
of Ch. 176, Laws 1957 and Sec. 2 of Ch. 
203, Laws 1959 repealed all acts and parts 
of acts in conflict therewith. 


CHAPTER 11—COMPENSATION PLAN NO. 3° 


Section 92-1101. 
paid in under plan. 


What necessary in electing plan No. 3—percentage of payroll to be 


Collection in case of default by employer—cancellation of right to 


92-1108. Contract or policy of insurance—payment of premium. 
92-1104. Classifications by board. 
92-1105. Intent and purpose of plan No. 3. 
92-1110. Surplus in industrial insurance fund. 
92-1112. Investment of reserve—payment of installments. 
92-1114. 

operate under plan No. 3 for failure to pay premium. 

92-1101. 


payroll to be paid in under plan. 


(2990) What necessary in electing plan No. 3—percentage of 


COMPENSATION PLAN NUMBER THREE 


Every employer subject to the provisions of compensation plan No. 3 
shall, in the manner herein specified pay into the industrial insurance fund 
a premium based on a:percentage of his payroll as determined by the 
industrial accident board in accordance with the provisions of this act. 


History: En. Sec. 40, Ch. 96, L. 1915; 
re-en. Sec. 2990, R. C. M. 1921; amd. Sec. 
1, Ch. 123, L. 1957. 


Amendment 
The 1957 amendment completely rewrote 


this section. For section prior to amend- 
ment see parent volume. 
References 


Cited or applied in Taber v. Industrial 
Ace, Fund, 126 M 240, 247 P 2d 472; 
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Kustudia v. Industrial Accident Board, tana State Industrial Accident Board, 131 
127 M 115, 258 P 2d 965, 966; State v.  M 511, 312 P 2d 128, 130; Greenfield v. 
Industrial Accident Board, 130 M 272, 300 Industrial Accident Board, 133 M 136, 320 
-P 2d 954, 958; Jeffries Coal Co. v. Mon- P 2d 1000, 1001. 


92-1108. (2991) Contract or policy of insurance—payment of premium. 
Every employer electing to be bound by compensation plan No. 3 shall 
receive from the industrial accident board a contract or policy of insur- 
ance in a form approved by the board. The premium thereon shall be paid 
by the employer, to the industrial accident board at such times as the 
board shall prescribe and shall be paid over by the board to the state 
treasurer to the credit of the industrial insurance fund. 


History: En. Sec. 40, Ch. 96, L. 1915; Amendment 
amd, Sec. 6, Ch. 196, L. 1921; re-en. Sec. The 1957 amendment completely rewrote 
2991, R. C. M. 1921; amd. Sec. 2, Ch. 123, this section. For section prior to amend- 
L. 1957. ment see parent volume. 


92-1104. (2992) Classifications by board. The industrial accident 
board is hereby given full power and authority to determine premium 
rates and classifications as in its judgment and experience may be neces- 
sary or expedient, provided that no change in the classification or rates 
prescribed shall be effective until thirty (80) days after the date of the 
order making such change. 


History: En. Sec. 40, Ch. 96, L. 1915; Amendment 
3, Ch. 123, L. 1957. this section. For section prior to amend- 


ment see parent volume. 


92-1105. (2993) Intent and purpose of plan No. 3. It is the intent and 
purpose of compensation plan No. 3 that each industry, trade, occupation 
or employment coming under the provisions of said plan shall be liable 
to pay for injuries happening to employees coming under the provisions 
of the workmen’s compensation act. 

The industrial accident fund shall hereafter be known as the industrial 
insurance fund. Such fund shall consist of all premiums, penalties, re- 
coveries by subrogation, interest earned upon money belonging to the 
fund, and securities acquired by or through use of money belonging to the 
fund. 

The industrial insurance fund shall be neither more nor less than self 
supporting. Employments affected by the provisions hereof shall be di- 
vided by the board for the purpose of the fund into classes, whose rates 
may be readjusted at such times as the board may determine. 

Separate accounts shall be kept of the amounts collected and expended 
in each class for determining rates but for payment of compensation and 
dividends the fund shall be one and indivisible. The board shall deter- 
mine the hazards of the different classes of occupations or industries and 
fix the premiums therefor at the lowest rate consistent with maintenance 
of a solvent industrial insurance fund, and the creation of surplus and 
reserves and for such purpose may adopt a system of schedule rating in 
such a manner as to take account of the peculiar hazard of each risk. 

The board in fixing rates shall provide for the expenses of administering 
the fund allowed by law, the disbursements on account of injuries and 
deaths of employees in each class, an adequate catastrophe reserve, re- 
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serves adequate to meet anticipated and unexpected losses, and such other 
reserves and surplus as may be determined by the board. 

History: En. Sec. 40, Ch. 96, L. 1915; Repealing Clause 
re-en. Sec. 2993, R. C. M. 1921; amd. Sec. Section 5 of Ch.°123, Laws 1957 read 


4, Ch. 123, L. 1957. “That section 92-1109 and 92-1111 of the 
Amendment Revised Codes of Montana of 1947 be re- 


pealed.” 
The 1957 amendment completely rewrote 
this section. For section prior to amend- 
ment see parent volume. 


References 


Cited or applied in Yurkovich v. Indus- 
trial Accident Board, 132 M 77, 314 P 2d 
866, 871. 


92-1109. 


Repeal 


This section (Sec. 40, Ch. 96, L. 1915), 
relating to changes in classification of 


(2997) Repealed. 


risks to be equalized, was repealed by Sec. 
5, Ch. 123, Laws 1957. 


92-1110. (2998) Surplus in industrial insurance fund. If at the end 
of any fiscal year, there exists in the industrial insurance fund an excess 
of assets over liabilities, and a reasonable surplus, such liabilities to in- 
clude necessary reserves, which excess may be divided safely, then the 
board may declare a dividend in such manner as the rules of the board 
may prescribe, to those employers who have paid premiums into the in- 
dustrial insurance fund in excess of liabilities chargeable to them in the 
fund for that year. In determining the amount or proportion of such 
balance to which employer is entitled as dividends, the board shall give 
consideration to the prior paid premiums and accident experience of each 
individual employer during the dividend year. 


History: En. Sec. 40, Ch. 96, L. 1915; Amendment 


re-en. Sec. 2998, R. C. M. 1921; amd. Sec. The 1957 amendment completely rewrote 
6, Ch. 123, L. 1957. this section. For section prior to amend- 
ment see parent volume. 


92-1111. 
Repeal 


This section (Sec. 40, Ch. 96, L. 1915), 
relating to amount to be set apart when 


(2999) Repealed. 


required payment reasonably certain, was 
repealed by Sec. 5, Ch. 123, Laws 1957. 


92-1112. (3000) Investment of reserve—payment of installments. The 
treasurer of the board shall turn over such reserve to the state board of 
land commissioners to be invested and the same shall be invested by said 
state board of land commissioners as part of the long term investment fund 
and out of the same and its earnings shall be paid the monthly install- 
ments, and any lump sum, then or thereafter arranged for; provided, how- 
ever, that when there is sufficient money in the industrial accident fund 
to meet such compensation payments, any surplus remaining may be placed 
in the industrial reserve fund and invested as specified in this section. 

History: En. Sec. 40, Ch. 96, L. 1915; 75-2708, 79-303, 79-304, 79-305, 79-1201, 


amd. Sec. 7, Ch. 196, L. 921; re-en. Sec. 
3000, R. C. M. 1921; amd. Sec. 17, Ch. 
176, L. 1953. 


Compiler’s Note 
Sections 1 to 16 of Ch. 176, Laws 1953 
are compiled as sections 31-205, 68-701, 


79-1202, 79-1203, 79-1206, 79-1208, 79-1209, 
79-1211, 79-1213, 79-1214 and 79-1216 re- 
spectively. 


Amendment 


The 1953 amendment substituted “turn 
over such reserve to the state board of 
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land commissioners to be invested and the 
same shall be invested by said state board 
of land commissioners as part of the long 
term investment fund” for “invest such 
reserve in bonds of the United States, 
bonds of the state of Montana, or bonds 
of any county, city, or school district in 


92-1213 


curity which may be approved by said 
board,” and “as” for “by the board in the 
securities” near the end of the section. 


Repealing Clause 


Section 18 of Ch. 176, Laws 1953 re- 
pealed all acts and parts of acts in con- 


the state of Montana, or any other se-_ flict therewith. 


92-1114. (3002) Collection in case of default by employer—cancella- 
tion of right to operate under plan No. 3 for failure to pay premium. If 
any employer under plan No. 3 shall default in any payment to the indus- 
trial insurance fund, the sum due may be collected by an action at law in 
the name of the state and such right of action shall be cumulative. The in- 
dustrial accident board is hereby authorized in its discretion to cancel an 
employer’s right to operate under plan No. 3 of the workmen’s compensa- 
tion act for failure to pay the premiums due the industrial insurance fund; 
provided that when the industrial aecident board makes an order cancel- 
ling an employer’s right for failure to pay premiums to the industrial 
insurance fund it shall be the duty of the industrial accident board to make 
such order at least thirty (30) days before the cancellation becomes effec- 
tive and to send a formal notice to the sheriff or sheriffs of the county or 
counties where the employer is operating, and it shall be the duty of the 
said sheriff or sheriffs to post a notice in at least three (3) conspicuous 
places where the workmen can readily see said notices, to the effect that 
the industrial accident board has cancelled the right of the said employer 
to operate under the act; and said notice shall give the date of the effec- 
tiveness of said order. After said cancellation date the said employer shall 
have the same status as an employer who is not enrolled under the work- 
men’s compensation act. 

When an employer’s right to operate has been cancelled by the board 
for failure to pay premiums and when the board, in its discretion finds 
that the property and assets of said employer are not sufficient to pay said 
premiums, the board may compromise said claim for premiums and accept 
a payment of an amount less than the total amount due. 


History: En. Sec. 40, Ch. 96, L. 1915; 
re-en. Sec. 3002, R. C. M. 1921; amd. Sec. 
1, Ch. 201, L. 1935; amd. Sec. 10, Ch. 235, 
L. 1947; amd. Sec. 7, Ch. 123, L. 1957. 


Amendment 


The 1957 amendment substituted “in- 
dustrial insurance fund” for “industrial 
accident fund” each time it appears; in- 


92-1118. 
1945 Amendment Unconstitutional 


Chapter 213 of Laws 1945 is unconstitu- 
tional since the legislature failed to follow 
the constitutional mandate of having the 


serted the words “under plan No. 3” near 
the beginning of the section and substi- 
tuted “thirty (30) days” for “sixty (60) 
days.” 


Repealing Clause 


Section 8 of Ch. 123, Laws 1957 repealed 
all acts or parts of acts in conflict there- 
with. 


(3006) Application for compensation under plan No. 3. 


bill printed for use of the members and 
that fact shows affirmatively on the jour- 
nals. O’Bannon v. Gustafson, 130 M 402, 
303 P 2d 938. 


CHAPTER 12—SAFETY. PROVISIONS 


92-1211 to 92-1213. 
Repeal 


These sections (Sec. 52, Ch. 96, L. 1915), 
relating to inspection fees and fines, were 


(3022 to 3024) Repealed. 


repealed by Secs. 6 to 8 respectively, Ch. 
176, Laws 1957. 
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92-1321. 
92-1322. 
92-1323. 
92-1324. 
92-1325. 
92-1326. 
92-1327. 
92-1328. 


92-1329. 
92-1330. 


92-1331. 
92-1332. 
92-1333. 
92-1334. 
92-1335. 
92-1336. 


92-1337. 
92-1338. 
92-1339. 
92-1340. 
92-1341. 


92-1342. 
92-1343. 
92-1344, 
92-1345. 
92-1346. 
92-1347. 
92-1348. 
92-1349. 
92-1350. 
92-1351. 
92-1352. 
92-1353. 
92-1354. 


92-1355. 
92-1356. 


92-1357. 
92-1358. 


WORKMEN’S COMPENSATION ACT 


CHAPTER 13—OCCUPATIONAL DISEASE ACT 


Short title. 

Administration of act. 

Definitions. 

Occupational disease. 

Proximate causation. 

Regular employees and subcontractors. 

Who subject to act. 

Right to compensation exclusive remedy. 

Notice of employees’ right to reject occupational disease compensa- 
tion act. 

Liability of last employer, exception. © 

Payment of compensation—exceptions and limitations. 

Claims must be presented within what time. 

Notice of disability or death. 

Medical panel, medical committee, and pulmonary specialists. 

Procedure for medical examination. 

Where silicosis causes death. 

When occupational disease other than silicosis causes death. 

Autopsy. 

Periodic medical examinations. 

Payment of medical examination and autopsy expenses. 

Compensation benefits payable under this act. 

No compensation for partial disability. 

Prohibiting lump sum settlements. 

Burial expenses. 

Medical and hospital expenses. 

Aggravation. 

Silicosis with complications. 

Compensation precluded by wilful misconduct, wilful self-exposure or 
wilful disobedience of orders of board. 

Assignment of compensation—exemption from attachment or execu- 
tion. 

Agreement by employee to waive compensation or to pay premium 
void—no liability in certain cases. 

Rights of suit at common law. 

Prohibiting supplementing of benefits. 

Diminution of compensation. 

Compensation plans. 

Hearing, findings and awards. 

Power of board to award compensation and time and manner of pay- 
ment. 

Where payment due to child under eighteen years. 

Payment of compensation shall begin. 

Common law defenses not available. 

Penalties for violation. 


Deduction from wages of any part of a premium misdemeanor—hos- © 


pital contributions. 
False representation by employee. 
Legal action by board. 
Board may sue and be sued. 
Board shall adopt rules and regulations. 
Claim forms prescribed by board. 
Power of board in certain matters. 
Confidential information used, how. 
American experience table of mortality used. 
Hearings and investigations—technical rules. 
Depositions may be taken. 
Powers of board. 
Powers to issue writs and process—fees for serving. 
Power to administer oaths, certify official acts, issue subpoenas—wit- 
ness fees and mileage. 


Power of district court concerning production of testimony—con- — 


tempt. 
Certificates and certified copies as evidence. 
Apportionment of costs and disbursements—expenses. 
Books, records and payrolls to be open to inspection. 
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Jurisdiction of board to hear disputes and controversies, 
Presumption as to legality of rules, orders, findings, ete., of board. 


92-1359. 

92-1360. 

92-1361. Collateral attack not permitted. 
92-1362. Appeal to district court. 

92-1363. Procedure upon appeal. 

92-1364. Appearance on appeal. 

92-1365. Appeal to supreme court. 

92-1366. Employer lability. 

92-1367. No vested right to compensation. 
92-1368. This act to be liberally construed. 


92-1301. Short title. 
Disease Act of Montana.” 
History: En. Sec. 1, Ch. 155, L. 1959. 


Title of Act 

An act providing for compensation of 
workingmen for disability or death result- 
ing from occupational diseases; providing 
that this act shall be known as “The Oc- 
cupational Disease Act. of Montana”; pro- 
viding that this act shall be administered 
by the industrial accident board; provid- 
ing for definitions; defining occupational 
diseases ; determining proximate causa- 
tion; providing for the coverage of certain 
employers and employees; establishing 
those subject to this act; providing for 
the liability of last employer and excep- 
tions; providing that right to recover com- 
pensation pursuant to provisions of this 
act shall be the exclusive remedy there- 
for against the employer bound by this 
act; providing for employees’ right to re- 
ject this act; providing for payment of 
compensation, exceptions and limitations; 
providing for time and manner for filing 
claims; providing for notice of disability 
or death; providing for medical plan, medi- 
cal committee and pulmonary specialists; 
establishing procedure for medical exam- 
ination of claimant; providing for autopsy; 
providing that compensation payments for 
disability or. death caused by an occupa- 


tional disease shall be the same as com- 
_ pensation payments for temporary total 


and permanent total disability and for in- 
juries causing death under the Montana 
workmen’s compensation act; providing 
for burial expense; providing for medical 
and hospital expense; defining aggrava- 
tion and prorating benefits thereunder; 
providing for compensation for disability 


or death from silicosis complicated by 


pulmonary diseases; providing for periodic 


Medical examinations; providing for com- 


pensation plans and for the creation of 
the occupational disease compensation 
fund; establishing when common law de- 
fenses are not available; providing for the 
payment of benefits in the event employee 


92-1302. Administration of act. 


This act shall be known as “The Occupational 


is discharged under certain conditions; es- 
tablishing penalty for false representation 
by employer; prohibiting lump-sum settle- 
ments and providing for payment of attor- 
ney fees; providing for limitation of em- 
ployee liability in certain cases and 
prohibiting waivers; providing a date 
when compensation payments under this 
act begin; providing penalties for viola- 
tion of this act; providing for time and 
manner of payments; providing for pay- 
ment to guardian of child under eighteen 
(18) years of age; providing for pro- 
cedure to be followed by the board; pro- 
viding for right of appeal to courts; pro- 
viding certain administerial powers of 
board; providing for records, and copies of 
evidence; providing that books, records 
and payroll of employers shall be open 
to inspection by board; providing for juris- 
diction of board to hear disputes and con- 
troversies; providing for hearings, findings, 
and awards by the board; prohibiting 
persons receiving compensation or benefits 
under part nine (9) of the public welfare 
act of the state of Montana from receiving 
benefits under this act; providing for the 
diminution of payments under this act 
where claimant, his beneficiaries, or his 
dependents are receiving benefits under 
the workmen’s compensation act of Mon- 
tana or any other state; providing that 
wilful misconduct, wilful self-exposure, or 
wilful disobedience of orders of the board 
shall bar right to benefits under this act; 
prohibiting assignment of compensation 
benefits or attachment of benefit pay- 
ments; providing for payment of medical 
examination and autopsy expenses; pro- 
hibiting the vesting of rights to compen- 
sation awarded under this act and reserv- 
ing unto the state the right to reduce the 
rate or amount of compensation to be 
received by any person; providing for a 
repealing clause; providing that this act 
Shall be liberally construed; and repealing 
all acts and parts of acts in conflict here- 
with; providing an effective date. 


This act shall be administered by the 


industrial accident board of the state of Montana. The members of the 
industrial accident board shall receive no additional compensation for ad-— 
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ministering this act. The actual and necessary traveling expenses of the 
members of the board while on business of administering this act shall 
be paid from the occupational disease compensation fund. 

History: En. Sec. 2, Ch. 155, L. 1959. 


92-1303. Definitions. Except as in this section and elsewhere in this 
act expressly set forth, the definitions contained in the workmen’s com- 
pensation act shall apply to terms and words herein contained. 


1. “Weekly wage” means the average of the weekly earnings of the 
employee in the employ of his employer against whom compensation is 
awarded during the period of one year prior to the termination of his 
employment with such employer, or during such lesser period in such year 
as he has been in the employ of his employer. In case the employee is 
absent from employment during the period as a result of the occupational 
disease for which compensation is claimed, then the week or weeks in 
which the absence occurs shall not be included in the computation of the 
average weekly wage. If the period provided in this section for compu- 
tation of the average weekly wage does not include four weeks, then the 
average weekly wage shall be such as, having regard to the previous wage 
of the employee, or of other employees of the same or most similar class 
working in the same or most similar employment in the same or neighbor- 
ing locality, reasonably represents the weekly earning capacity of the dis- 
abled employee in the employment in which he is working at the time of 
his disablement. 


2. “Award” means the finding or decision of the board as to the 
amount of compensation due any disabled employee or the dependents of 
any deceased employee. 


3. “Board” means the industrial accident board of the state of Montana. 

4. “Compensation” means the payments and benefits provided in this 
act. 

5. “Disablement” means the event of becoming physically incapacitated 
by reason of an occupational disease as defined in this act from performing 
any work for remuneration or profit. “Silicosis,” as defined in this act, 
when complicated by active pulmonary tuberculosis, shall be presumed 
to be total disablement. “Disability,” “disabled,” ‘total disability,” or 
“totally disabled” shall be synonymous with “disablement,” but they shall 
have no reference to “partial permanent disability.” 

6. The terms “employee,” “workman,” and “operative,” as used herein, 
shall mean: 

Every person in the service of the state, and of a county, city, town, 
municipal corporation, or school district, including the regular members 
of lawfully constituted police and fire departments of cities and towns. 

Every person in the service of any employer subject to this act as 
hereinafter defined or to whom such employer is required to secure com- 
pensation under this act, including aliens and minors legally or illegally 
permitted to work for hire, but not including a person whose employment 
is casual and is not in the usual course of trade, business, or occupation of 
the employer, and not including agricultural workers and domestic servants 
unless the employer shall so elect. 
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7. “Beneficiary” means and shall include a surviving wife or husband 
and a surviving child or children under the age of eighteen (18) years and 
an invalid child or invalid children over the age of eighteen (18) years, 
or if no surviving wife or husband then a surviving child or children 
under the age of eighteen (18) years and an invalid child or invalid 
children over the age of eighteen (18) years; provided, however, that no 
invalid child over the age of eighteen (18) years shall be considered a 
beneficiary unless dependent upon the decedent for support at the time 
of disablement. 


8. “Major dependent” means if there be no beneficiary as defined in 
a preceding section, the father or mother, or the survivor of them, if 
actually dependent upon the decedent at the time of his disablement, 
then to the extent of such dependency, not to exceed, however, the maxi- 
mum compensation provided for in this act. : 

9. “Minor dependent” means if there be no beneficiary or major depend- 
ent as defined in the preceding sections the brothers and sisters under the 
age of eighteen years, provided, however, that no invalid brother or invalid 
sister over the age of eighteen years shall be a “minor dependent” unless 
actually dependent upon the decedent at the time of his disablement. Minor 
dependents shall be awarded compensations to the extent of such depend- 
ency, not to exceed, however, the maximum compensation provided for in 
this act. 

10. ‘Invalid’? means one who is physically or mentally incapacitated. 

11. “Child” shall include a posthumous child, a stepchild, a child legally 
adopted prior to the disablement, an illegitimate child legitimized prior to 
the disablement. 

— 12. “Week” means six (6) working days, but includes Sundays. 

13. “Wages” means the average daily wages received by the employee 
at the time of the disablement for the usual hours of employment in a day, 
and overtime is not to be considered. 

14. “Wife” or “widow” means only a wife or widow living with, or 
legally entitled to be supported by the deceased at the time of the disable- 
ment. 

15. “Husband” or “widower” means only a husband or widower in- 
capable of supporting himself, and living with, or legally entitled to be 
supported by the deceased at the time of her disablement. 

16. “Commissioner” means one (1) of the members of the industrial 
accident board. 

17. ‘Appointed member of the board” means that member of the indus- 
trial accident board appointed by the governor. 

18. “Order” shall mean and include any decision, rule, regulation, di- 
rection, requirement, or standard of the board, or any other determination 
arrived at or decision made by such board, excepting general or. local 
orders as herein specified. 

19. “Payroll,” “annual payroll” or “annual payroll for the preceding 
year,” means the average annual payroll of the employer for the preceding ~ 
calendar year, or, if the employer shall not have operated a sufficient or any 
length of time during such calendar year, twelve (12) times the average 
monthly payroll for the current year; provided, that an estimate may be 
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made by the board for any employer starting in business where no average 
payrolls are available, such estimate to be adjusted by additional payment 
by the employer or refund by the board, as the case may actually be on 
December 31st of such current year. 

20. “Year,” unless otherwise specified, means calendar year. “Fiscal 
year” means the period of time between the first day of July and the thir- 
tieth (30th) day of the succeeding June. 

21. “Insurer” means any insurance company authorized to transact 
business in this state insuring any employer under this act. 

22. “Casual employment” means employment not in the usual course 
of trade, business, profession, or occupation of the employer. 

23. The term “physician” shall include “surgeon,” and in either case 
shall mean one authorized by law to practice his profession in this state. 

24. Wherever the singular is used the plural shall be included, and 
wherever the plural is used the singular shall be included. 

25. Wherever the masculine gender is used, the feminine and neuter 
shall be included. 

26. For the purpose of this act “silicosis” is defined as a chronic disease 
of the lungs caused by the prolonged inhalation of silicon dioxide (SiOz) 
characterized by small discrete nodules of fibrous tissue similarly dissemi- 
nated throughout both lungs, causing characteristic x-ray pattern, and by 
variable clinical manifestations. 

27. “Workshift” means the work for which an employee is paid a day’s 
wages. 

28. ‘“Workmen’s Compensation Act” means the workmen’s compensa- 
tion act of the state of Montana. 

History: En. Sec. 3, Ch. 155, L. 1959. 


92-1304. Occupational disease. The following diseases only shall be 
termed occupational diseases. 

1. Silicosis. 

2. Poisoning by 
(a) Arsenic or its compounds. 
(b) Antimony or its compounds. 
(c) Cadmium or its compounds. 
(d) Chrome or its compounds. 
(e) Lead or its compounds. 
(f) Manganese or its compounds. 
(g) Mercury or its compounds. 
(h) Phosphorous or its compounds. 
(i) Selenium or its compounds. 
(j) Vanadium or its compounds. 
(k) Zine or its compounds. 
(1) Sulphur or its compounds. 
(m) Copper or its compounds, 
(n) Benzine or its derivatives. 
(o) Benzol or its derivatives. 
(p) Hydro-carbons. 
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(q) Carbon derivatives. 
(r) Carbon tetrachloride. 
38. Tamarack poisoning. 
4, Anthrax caused by handling of wool, hair, bristles, hides or skins. 
5. Poisoning or disease due to exposure to x-ray or radioactive sub- 
stances. — 


6. Provided, however, that regardless of the specific listings, heretofore, 
any employer who so elects may insure against disablement by other dis- 
eases arising out of or contracted from and in the course of their employ- 
ment if such insurance has been approved by the: board. 

History: En. Sec. 4, Ch. 155, L. 1959. 


92-1305. Proximate causation. The occupational diseases defined by 
the preceding section shall be deemed to arise out of the employment only if: 


1. There is a direct causal connection between the conditions under 
which the work is performed and the occupational disease. 


2. The disease can be seen to have followed as a natural incident of the 
work as a result of the exposure occasioned by the nature of the employ- 
ment. 


3. The disease can be fairly traced to the employment as the proximate 
cause. 


4. The disease does not come from a hazard to which workmen would 
have been equally exposed outside of the employment. 


5. The disease is incidental to the character of the business and not 
independent of the relation of employer and employee. 
History: En. Sec. 5, Ch. 155, L. 1959. 


92-1306. Regular employees and subcontractors. The term “regularly | 
employed,” as herein used, includes all employments, whether continuous 
throughout the year or for only a portion of the year, in the usual trade, 
business, profession or occupation of an employer. Where an employer pro- 
cures work to be done for him by a contractor over whose work he retains 
supervision or control, and such work is a part or process in the trade or 
business of the employer, then such contractor and the person employed by 
the subcontractor, are, within the meaning of this section, employees of 
the original employer. A person engaged in work for another, and who, 
while so engaged is independent of the employer in the execution of the 
work, not subject to the rule or control of the person for whom the work 
is done, but engaged only in the performance of a definite job or piece of 
work, and subordinate to the employer only in effecting a result in accord- 
ance with the employer’s design, is an independent contractor and an em- 
ployer within the meaning hereof. 

History: En. Sec. 6, Ch. 155, L. 1959. 


92-1307. Who subject to act. This act shall apply to, and only to, all 
employers and employees who now are or hereafter will be subject to the 
provisions of the workmen’s compensation act of the state of Montana. The 
practice and procedure prescribed in such workmen’s compensation act 
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shall apply to all proceedings under this occupational disease act, except 
as hereinafter otherwise provided. 
History: En. Sec. 7, Ch. 155, L. 1959. 


92-1308. Right to compensation exclusive remedy. The right to recover 
compensation pursuant to the provisions of this act for occupational diseases 
sustained by an employee and arising out of and in the course of his employ- 
ment, whether resulting in death, or not, shall be the exclusive remedy 
therefor against the employer electing to be bound by and subject to this 
act, except as to such employees as shall reject this act as provided herein. 

History: En. Sec. 8, Ch. 155, L. 1959. 


92-1309. Notice of employees’ right to reject occupational disease com- 
pensation act. Every employer subject to the provisions of this act shall 
post and keep posted in a conspicuous place upon his premises in languages, 
including English, as are from time to time designated by the board, a notice 
available for inspection by all his employees in substantially the following 
form: 


“All employees are hereby notified that in the event they do not spe- 
elfically reject the provisions of the occupational disease act of Montana, 
they are deemed by the laws of Montana to have accepted the provisions 
of such act and to have electéd to accept compensation under the terms of 
said act, and that under the terms thereof employees have the right to re- 
ject the same by written notice thereof within ten days after entering the 
employ of this employer or after the first posting of this notice, whichever 
shall be the later; provided, however, it shall be unlawful for any such 
employer to require as a condition of employment the rejection of the pro- 
visions of this act, and any rejection which is the result of any such con- 
dition or requirement shall be void and of no effect. # 

History: En. Sec. 9, Ch. 155, L. 1959. 


92-1310. Liability of last employer, exception. Where compensation 
is payable for an occupational disease the only employer liable shall be 
the employer in whose employment the employee was last injuriously ex- 
posed to the hazard of such disease, but in the case of silicosis the only 
employer liable shall be the employer in whose employment the employee 
was last exposed to harmful quantities of silicon dioxide (SiOz) dust for a 
period of ninety (90) actual workshifts or more after July 1, 1958. 

History: En. Sec. 10, Ch. 155, L. 1959. 


92-1311. Payment of compensation—exceptions and limitations. A. 
Compensation shall be paid to every employee who becomes disabled by rea- 
son of occupational disease arising out of his employment, subject to the 
following conditions; and when claims are presented and notices given in 
accordance with the limitations of sections 12 and 13 [92-1312 and 92-1313] 
of this act. 

1. No compensation shall be paid when the last day of the injurious 
exposure of the employee to the hazard of the occupational disease has oe- 
curred prior to the effective date of this act except as in section 11 [this 
section], paragraph “A”, subparagraph 4 provided. 
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2. No compensation shall be paid for a disease other than silicosis unless 
total disability results within one hundred twenty (120) days from the last 
day upon which the employee actually worked for the employer against 
whom compensation is claimed; provided that the board upon good cause 
shown may waive this limitation in the interest of justice, but in any case 
said period may not be extended to more than one year from the date of last 
employment by the said employer. 


3. No compensation shall be paid in ease of silicosis unless during the 
eight years immediately preceding the disablement the injured employee 
has been exposed to harmful quantities of silicon dioxide dust for a total 
period of not less than one thousand (1,000) work shifts in employment in 
this state and unless total disability results within four years from the last 
day upon which the employee actually worked for the employer against 
whom compensation is claimed. 

4. Provided, however, that any silicotic employee who is discharged by 
his employer to escape liability for silicosis benefits under this act shall be 
eligible to receive compensation under this act when totally disabled if he 
has seven hundred (700) actual work shifts since January 1, 1954 for that 
employer, provided, further, when any employee in employment on or after 
January 1, 1959, because he has an occupational disease incurred in and 
eaused by such employment, which is not yet disabling, is discharged or 
transferred from the employment in which he is engaged, or when an em- 
ployee ceases such employment and it is in fact, as determined by the medi- 
eal panel, inadvisable for him on account of such nondisabling occupational 
disease, to continue in it, and suffers wage loss by reason of such discharge, 
transfer, or such cessation, the board may allow compensation on account 
thereof as it may deem just, not exceeding five thousand dollars ($5,000.00). 

5. No claim shall be maintained nor compensation paid unless the claim 
has been filed with the employer, the insurer, of the board, in writing under 
oath within the time fixed by section 12 [92-1312] of this act. 

B. The compensation shall be paid to the beneficiary and dependents of 
every employee covered by this act in cases where death results from an 
occupational disease arising out of his employment subject to the following 
conditions: 

1. No compensation shall be paid when the last day of injurious ex- 
posure of the employee to the hazards of the occupational diseases has oc- 
curred prior to the effective date of this act, except as in section 11 [this 
section], paragraph “A,” subparagraph 4 of this act provided. 

2. No compensation shall be paid for death from silicosis unless during 
the eight years immediately preceding the disablement the deceased em- 
ployee has been exposed to harmful quantities of silicon dioxide dust for a 
period of not less than one thousand (1,000) work shifts in employment in 
this state. 

3. No compensation shall be paid for death from silicosis unless the 
death results within four (4) years from the last day upon which the em- 
ployee actually worked for the employer against whom compensation is 
claimed, except in those cases where death results during a period of con- 
tinuous total disability from silicosis for which compensation has been paid 
or awarded, or for which a claim, compensable but for such death, is on 
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file with the commission. In such cases compensation shall be paid if death 
results within seven (7) years from the last day upon which the employee 
actually worked for the employer against whom compensation is claimed. 

4. No compensation shall be paid for death from any occupational dis- 
ease other than silicosis unless death results within one (1) year from the 
last day upon which the employee actually worked for the employer against 
whom compensation is claimed, except in those cases where death results 
during a period of continuous total disability from an occupational disease 
other than silicosis for which compensation has been paid or awarded, or 
for which a claim, compensable but for such death, is on file with the board. 
In such eases compensation shall be paid if death results within three (3) 
years from the last day upon which the employee actually worked for the 
employer against whom compensation is claimed. 

5. No claim shall be maintained nor compensation paid unless the claim 
has beeen filed with the employer, the insurer or the board, as the case may 
be in writing within the time fixed by section 12 [92-1312] of this act. 

C. Proof of the exposure to silicon dioxide dust for a period of not less 
than one thousand two hundred (1,200) work shifts in employment in this 
state, with proof of total disability from silicosis, shall be prima facie evi- 
dence of exposure to harmful quantities of such dust during all such period. 

History: En. Sec. 11, Ch. 155, L. 1959. 


92-1312. Claims must be presented within what time. The provisions 
of section 92-601, Revised Codes of Montana, 1947, as amended, shall not 
apply to claims filed under this act. 

It is hereby provided in the case of disability resulting from occupational 
diseases as herein defined, including silicosis, that all claims therefor shall 
be forever barred unless the same shall be presented in writing under oath 
to the employer, the insurer or the board as the case may be within thirty 
(30) days after claimant has filed his notice of disability as provided in sec- 
tion 13 [92-1313] of this act. In the case of death from an occupational dis- 
ease, aS herein defined, including silicosis, all claims therefor shall be for- 
ever barred unless the same shall be presented in writing under oath to the 
employer, the insurer, or the board, as the case may be, within thirty (80) 
days of filing the notice of death as provided in section 13 [92-1313] of this 
act. 

Claims shall be filed in triplicate on forms to be furnished by the board 
and may be accompanied by a medical report of the claimant’s attending 
physician. The provisions of this section 12 [this section] as to the time for 
presenting claims for compensation shall prevail over any other provisions 
of this act to the contrary. 

History; En. Sec. 12, Ch. 155, L. 1959. 


92-1313. Notice of disability or death. The provisions of section 92-807, 
Revised Codes of Montana, 1947, as amended, shall not apply to cases of 
disability or death from occupational diseases as in this act defined. 

Notice of disability or death in respect to which compensation is payable 
under this act, except disability or death resulting from silicosis, shall be 
given to the employer, the insurer, or the board, as the case may be, within 
thirty (80) days after the employee, his beneficiaries, or his dependents 
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knew or should have known the nature of the impairment or cause of death 
and its relationship to the employment, but in no event shall notice be filed 
more than one year after the last day upon which the employee actually 
worked for the employer against whom compensation is claimed. 

In eases of disability resulting from silicosis which are compensable un- 
der this act, notice of such disability shall be ‘given to the employer, the 
insurer, or the board, as the case may be, within thirty (30) days after the 
employee knew or should have known of the nature of the impairment and 
its relationship to employment, but in no event shall such notice be filed 
more than four (4) years after the last date upon which the employee ac- 
tually worked for the employer against whom compensation is claimed. 

In cases of a death from silicosis which is compensable under this act, 
notice of such death shall be given to the employer, the insurer, or the board, 
within thirty (30) days after the employee’s beneficiaries or his dependents 
knew or should have known of the cause of death and its relationship to 
the employment, but in no event shall such notice be filed more than one 
(1) year after such death. 


Such notice shall be valid only if filed in writing on forms to be furnished 
by the board, and shall contain the name and address of the employee and 
a statement of the time, place, nature, and cause of the disability or death, 
and shall be signed by the employee or by some other person on his behalf; 
or in case of death by any person claiming to be entitled to compensation 
for such death or by some person on his behalf. 

Except if death occurs during the period of total disability described 
in section 11, B.8. [92-1311], in which case the period of notice may be ex- 
tended to the term of seven (7) years from the last day of said employment. 

History: En. Sec. 13, Ch. 155, L. 1959. 


92-1314. Medical panel, medical committee, and pulmonary specialists. 
The Montana medical association may, at least annually, certify to the board 
as “medical committee nominees” thirty (30) or more licensed physicians 
of the state of Montana who are particularly qualified in the diagnosis, care 
and treatment of occupational diseases. In addition thereto, and simultane- 
ously therewith the Montana medical association may certify to the board 
as “pulmonary specialists nominees” three (8) or more licensed physicians 
of the state who shall have had at the time of certification at least five (5) 
years’ practice in the diagnosis, care and treatment of diseases of the pul- 
monary tract and the interpretation of x-ray films thereof. From said list 
of physicians certified as “medical committee nominees,” the board shall 
appoint thirty (30) physicians who shall serve as and be hereinafter referred 
_ to as the “medical committee” and who shall examine claimants for occupa- 
tional disease disabilities other than silicosis. From said list of physicians 
so certified as “pulmonary specialist nominees” the board shall appoint 
three (3) or more physicians who shall serve as and be hereinafter referred 
to as “pulmonary specialists.” 

In the event that the Montana medical association fails to make the cer- 
tification as hereinabove provided, then, in that event, the board shall of its 
own choice appoint thirty (380) licensed physicians in the state of Montana 
who are particularly qualified in the diagnosis, care and treatment of occu- 


179 


92-1315 WORKMEN’S COMPENSATION ACT 


pational diseases which said physicians shall serve as and be hereinafter 
referred to as the “medical committee” and shall appoint three (8) or more 
licensed physicians in the state of Montana who have had at the time of 
appointment at least five (5) years’ practice in the diagnosis, care and treat- 
ment of diseases of the pulmonary tract and the interpretation of x-ray 
films thereof, which latter group of three (8) or more shall serve as and be 
hereinafter referred to as “pulmonary specialists.” The “medical commit- 
tee,” together with the “pulmonary specialists,” shall be known as and here- 
inafter referred to as the “medical panel.” 
History: En. Sec. 14, Ch. 155, L. 1959. 


92-1315. Procedure for medical examination. A. In order to deter- 
mine the validity of claims made pursuant to the provisions of this act, the 
following procedure and no other shall be followed in the course of the 
medical examination of the claimant for official report to said board, claim- 
ant, employer, or insurer, as the case may be. 


1. Upon the filing of a claim by a claimant for occupational disease 
disability, other than silicosis, the board shall direct a member from said 
“medical committee” to examine and determine the disability of the claim- 
ant and submit a written report thereon to the board. 


Upon the filing of a claim for compensation for silicosis disability under 
this act, the board shall direct an examination of and report to the board 
upon the claimant by said “pulmonary specialists,” or one of them, ineclud- 
ing such x-ray and other pathological examinations and tests as in the opin- 
ion of such specialist or specialists may be necessary for the purpose of de- 
termining diagnosis, disablement, and the nature and type of medical treat- 
ment, hospitalization and other care required. If the claim is not contro- 
verted as to any medical fact, the examination and report of one of said 
specialists, shall be deemed the examination and report of all “pulmonary 
specialists.” If the claim is controverted as to any medical fact, the report 
shall be made by all of said specialists after a physical examination by at 
least two (2) of them. The findings and opinions of a majority of the num- 
ber of said specialists then appointed shall constitute the findings and opin- 
ions of all of them. The contents of the report of said “pulmonary special- 
ists” when placed in the record shall constitute prima facie evidence of fact 
as to the matter therein contained. The “pulmonary specialists” or any one 
(1) of them making the report shall be subject to examination upon demand 
of any interested parties. 


9) 


The “pulmonary specialists,” or any one (1) of them in order to assist 
in reaching a conclusion may require the attending physician or director 
of a hospital or a sanitarium or other place in which treatment or eare is 
being given, or has been given, to attend at a convenient time and place 
to consult with said specialists, or any one of them and to describe the na- 
ture and type of care and treatment and furnish any other evidence which 
said specialist or specialists desire. 

Upon receiving the written report of such examining physician or phy- 
sicilans so appointed, the board shall forthwith determine whether or not 
the claimant shall receive the benefits pursuant to this act and it shall 
forward notice of its determination together with a true and correct copy 
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of said medical report to the claimant and the employer or insurer as the 
ease may be. 

2. If within twenty (20) days after receipt of such notice and medical 
report the claimant, employer or insurer, as the case may be, is dissatisfied 
with said determination by said board, they, or any of them, may demand 
a hearing before said board pursuant to the re-hearing provisions of section 
92-829, Revised Codes of Montana, 1947. If, however, the board, claimant, 
employer or insurer, or any of them, is dissatisfied with the results of such 
first medical examination as indicated by said medical report, such dissatis- 
fied party may upon thirty (30) days’ notice in writing to all adversary par- 
ties and to the board require a re-examination by a member of said “medi- 
eal panel”; provided, however, that if the benefits claimed are for a disa- 
bility caused by silicosis the physician so selected by the dissatisfied party 
must be one of the “pulmonary specialists.”” Thereupon, after receipt of the 
report of medical re-examination, the board shall give like notice of its de- 
termination, whether said determination shall be the same as before or 
otherwise, together with a copy of said medical report, in the same manner 
as in the case of the first such examination and the party shall be entitled to 
a re-hearing in the same manner as in the case of such first medical examina- 
tion. The evidence of the two (2) medical examinations above described 
shall be final, and, so far as the medical examination of the claimant is con- 
cerned, no evidence of other or additional medical examinations shall be 
admissible before the board upon re-hearing nor before any court upon the 
appeal, if any. 

History: En. Sec. 15, Ch. 155, L. 1959. Compiler’s Note 


This section as enacted contained no 
subsection “B.” 


* 


92-1316. Where silicosis causes death. Where silicosis causes death 
and a claim for death benefits is filed, the “pulmonary specialists,” or any 
‘one of them, if the medical evidence be not controverted, shall examine all 
available evidence pertaining to the claim and shall make findings and there- 
upon report to the board. The report shall constitute prima facie evidence 
of fact as to the matters therein contained. 


History: En. Sec. 16, Ch. 155, L. 1959. 


92-1317. When occupational disease other than silicosis causes death. 
When an occupational disease, other than silicosis, causes death and a claim 
for death benefits is filed therefor, a member of the “medical committee” 
Shall examine all available evidence pertaining to the claim and shall make 
findings and thereupon report to the board. The report shall constitute 
prima facie evidence of fact as to the matters therein contained. 

History: En. Sec. 17, Ch. 155, L. 1959. 


92-1318. Autopsy. Upon the filing of a claim for compensation for 
death caused by occupational disease where an autopsy is necessary accord- 
ingly and scientifically to ascertain and determine the cause of death, such 
autopsy shall be ordered by the board; which autopsy shall be made under 
the supervision of the county coroner. The board may designate a duly 
licensed physician who is a specialist in such examinations to perform or 
attend such autopsies, and to certify his findings thereon. Such findings 
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shall be examined by a member of the medical panel, and shall be on file 
with the board where it shall be a public record. 


History: En. Sec. 18, Ch. 155, L. 1959. 


92-1319. Periodic medical examinations. A. The employee entitled to 
compensation shall submit himself for medical examination by a member 
of the “medical panel,” from time to time at a place reasonably convenient 
for the workman when requested by the board, the insurer or the employer. 

B. The request shall fix a time and place having regard to the conven- 
ience of the employee, his physical condition and ability to attend. The em- 
ployee and any other party in interest may have a physician present at the 
examination if such physician is provided and paid for by the employee or 
other party. 


C. If the employee refuses to submit to the examination or obstructs 
the examination, his right to compensation shall be suspended until the 
examination has been made, and no compensation shall be payable during 
or for such period. 


D. A physician who makes or is present, at the examination may be re- 
quired to testify as to the result thereof. 


EK. The board may reduce or suspend the compensation of an employee 
who persists in unsanitary or injurious practices tending to imperil or re- 
tard his recovery, or who refuses to submit to such medical or surgical treat- 
ment as is reasonably essential to promote his recovery. 


History: En. Sec. 19, Ch. 155, L. 1959. 


92-1320. Payment of medical examination and autopsy expenses. Hx- 
pense of the first medical examination as provided in section 15 [92-1315] 
of this act shall be borne by the employer if compensation is claimed under 
plan one, by the insurer if the claim is under plan two, and by the board 
if the claim is under plan three. The expense of re-examination shall be 
borne by the dissatisfied party requesting such re-examination. The expense 
of the periodic medical examinations, as provided in section 19 [92-1319] 
of this act, shall be borne by the party requesting such periodic medical 
examination. The expense of the autopsy, as provided for in section 18 
[92-1818] of this act, shall be borne by the party requesting such autopsy. 

History: En. Sec. 20, Ch. 155, L. 1959. 


92-1321. Compensation benefits payable under this act. The compen- 
sation to which an employee temporarily totally disabled or permanently 
totally disabled by an occupational disease, or his beneficiaries and depend- 
ents in the case vf death caused by an occupational disease, shall be en- 
titled to under this act shall be the same payments which are payable to an 
injured employee, and such payments shall be made for the same period 
of time, as is provided in cases of temporary total disability, permanent 
total disability and in cases of injuries causing death under the workmen’s 
compensation act of the state of Montana. 


History: En. Sec. 21, Ch. 155, L. 1959. 
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92-1322. No compensation for partial disability. No compensation as 
provided in section 21 [92-1821] of this act shall be payable to an employee 
who is partially disabled from an occupational disease. 

History: En. Sec. 22, Ch. 155, L. 1959. 


92-1323. Prohibiting lump sum settlements. No award made upon any 
claim pursuant to this act may be converted into a lump sum payment, in 
whole or in part, except in case the claimant, after having filed a claim with 
the employer, the board or the insurer, as the case may be, shall have en- 
tered into a contract of employment with an attorney for the recovery of 
such claim, the terms of which employment contract shall be deemed to be 
reasonable compensation by said board for such attorney’s services, in 
which case, the amount of such attorney’s compensation may be ordered 
by the board to be paid by the employer, insurer or the board as the case 
may be, and thereafter deducted proportionately from weekly payments 
thereafter to be made to the claimant pursuant to this act, or said board 
may at its option require such payments to be deducted each week in such 
amount as it deems advisable from the payments thereafter to be made to 
the claimant pursuant to this act and paid to said attorney as they are so 
deducted from the weekly payments to the claimant. 

History: En. Sec. 23, Ch. 155, L. 1959. 


92-1324. Burial expenses. In addition to and separate and apart from 
any other compensation or benefit provided for in this act, there shall be 
paid in case of death of an employee, which death is the result of an occupa- 
tional disease contracted in the course of employment, the reasonable burial 
expenses of the employee, not exceeding five hundred dollars ($500.00). 

History: En. Sec. 24, Ch. 155, L. 1959. 


92-1325. Medical and hospital expenses. In addition to the compensa- 
tion provided by this act, the following shall be furnished: 

If an employee becomes totally disabled from an occupational disease, 
he shall be entitled to receive medical services, hospitalization, medicines 
and such other treatment as may be approved by the board not exceeding 
in amount the sum of twenty-five hundred dollars ($2,500.00), provided, 
however, that in such cases of total disability where apportionment of such 
sum does not meet such hospital expense, the board may allow an additional 
amount for such additional hospital and medical expenses as in special 
cases it may deem proper. 

Any employee who suffers any of the occupational diseases listed in sec- 
tion 4 [92-1304], but who is able to continue in his employment while being 
treated therefor, shall be entitled to receive such medical services, treat- 
ments and medicines reasonably required, not exceeding the value of one 
thousand dollars ($1,000.00). 

The employer, or insurer, or the board shall not be required to furnish 
such services if the employee refuses to allow them to be furnished or if the 
employee is under hospital contract as provided in section 92-610 (2907), 
Revised Codes of Montana, 1947, as amended. 


When such employee is under a hospital contract as above and when 
hospital and medical facilities or both are inadequate to the needs of a dis- 


183 


92-1326 WORKMEN’S COMPENSATION ACT 


abled employee in a particular case such disabled employee may, any time, 
be placed where adequate hospital facilities are obtainable, and the cost 
thereof in whole or in part shall be a legal charge against the one so con- 
tracting to furnish hospital facilities, and the amount of such charge and 
the necessity therefor shall be determined by the board. 

History: En. Sec. 25, Ch. 155, L. 1959. 


92-1326. Aggravation. Where an occupational disease is aggravated 
by any other disease or informity not itself compensable, or where disability 
or death from any other cause not itself compensable is aggravated, pro- 
longed, accelerated or in any wise contributed to by an occupational dis- 
ease, the compensation payable under this act shall be reduced and limited 
to such proportion only of the compensation that would be payable if the 
occupational disease were the sole cause of the disability or death, as such 
occupational disease as a causative factor bears to all the causes of such 
disability or death. 

History: En. Sec. 26, Ch. 155, L. 1959. 


92-1327. Silicosis with complications. In cases of disability or death 
from silicosis complicated with tuberculosis of the lungs, compensation shall 
be payable as for disability or death from an uncomplicated silicosis. In 
case of disability or death from silicosis when complicated with any dis- 
ease not compensable under this act, and other than pulmonary tubercu- 
losis, compensation shall be reduced as provided in section 26 [92-1326]. 

History: En. Sec. 27, Ch. 155, L. 1959. 


92-1328. Compensation precluded by wilful misconduct, wilful self- 
exposure or wilful disobedience of orders of board. Notwithstanding any 
other provision of this act, no employee, beneficiary, or dependent of an 
employee shall be entitled to receive compensation for disability from an 
occupational disease when such disability was caused by the wilful miscon- 
duct, wilful self-exposure, or wilful disobedience to such reasonable rules 
and regulations ordered by the board and which have been and are kept 
posted in conspicuous places in and about the premises of the employer, or 
otherwise brought to the attention of the employee. 

History: En. Sec. 28, Ch. 155, L. 1959. 


92-1329. Assignment of compensation—exemption from attachment or 
execution. A. Compensation, whether determined or not, shall not, prior 
to the delivery of the warrant therefor, be assignable. 

B. Compensation shall be exempt from attachment, garnishment and 
execution. 

History: En. Sec. 29, Ch. 155, L. 1959. 


92-1330. Agreement by employee to waive compensation or to pay pre- 
mium void—no liability in certain cases. An agreement by an employee to 
waive his rights to compensation and except as otherwise provided in this 
act, an agreement by an employee to pay any portion of the premium paid 
by his employer, shall be void. 

A. The employer may give, within two weeks of the application, physi- 
eal examinations to the applicants for employment. Where an applicant 
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for employment whether such applicant has been formerly employed. by 
the employer to whom application is made, or not, though not actually dis- 
abled, is found upon competent medical and x-ray examination to be afflicted 
with an occupational disease, such employer shall not be liable under this 
act for disability from the particular disease or diseases with which the 
employee is found to be afflicted or for any normal progression without ag- 
gravation of said disease or diseases, if a report of said medical examination 
be approved by the board as hereinafter provided. 

The report of the medical examination of the applicant for employment 
and x-rays, if any, shall be delivered to the board by the employer within 

five (5) days after such examination to such medical report and x-rays, 
if any, shall be attached a certificate by the examining physician certifying 
that the medical report is the report of the physical examination of the ap- 
plicant for employment. 

The board shall submit such medical report and x-rays, if any, to a phy- 
sician of its choice from the medical panel, and such physician shall report 
to the board his finding as to whether the medical report is satisfactory. 
The board shall within twenty (20) days after the receipt of such medical 
report from the employer enter its order approving or disapproving such 
report and specifying the particular disease or diseases found. Such order 
shall be in writing stating the reasons for such approval or disapproval. A 
copy of such order shall be mailed to the employer and a copy of such order 
shall be mailed to. the applicant for employment within twenty-four (24) 
hours after the board has approved or disapproved such report. 

An applicant for employment may commence work prior to the approval 
or disapproval of such report by the board, but if the board shall disapprove 
such report the employer may discharge such applicant for employment 
without liability to such applicant. 

Provided, however, that if no physical examination is given to the appli- 
cant for employment within said two (2) week period then such applicant 
for employment shall be fully eligible to the benefits of this act. 

B. Employers may give within one hundred eighty (180) days after 
becoming subject to this act physical examinations to any employees which 
said employer has in his employment. Where an employee, though not ac- 
tually disabled is found upon competent medical and x-ray examination to 
be afflicted with an occupational disease or diseases, such employer shall not 
be liable under this act for disability from the particular disease or diseases 
with which the employee is found to be afflicted or for any normal progres- 
sion without aggravation of said disease or diseases, if a report of said 
medical examination be approved by the board as hereinbefore provided in 
subsection A of this section 30 [this section]. 

Provided, however, that if no examination is given to the employee 
within said one hundred eighty (180) day period then such employee shall 
be fully eligible to the benefits of this act. 

C. All such reports shall become permanent records of the board. 

The board may make reasonable rules and regulations relative to the 
form, execution and filing of such reports not inconsistent with the provi- 
sions of this act. 

History: En. Sec. 30, Ch. 155, L. 1959. 
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92-1331. Rights of suit at common law. There shall be no common law 
right of action for damage from occupational disease against an employer 
who elects to come under the provisions of this act, excepting for those em- 
ployees not eligible for compensation under the terms of this act, or who 
reject coverage of this act. 

History: En. Sec. 31, Ch. 155, L. 1959. 


92-1332. Prohibiting supplementing of benefits. No person receiving 
compensation or benefits under the public welfare act of the state of Mon- 
tana, as provided for by sections 71-1001 to 71-1008, inclusive, of the Re- 
vised Codes of Montana, 1947, as amended, shall be entitled to compensation 
or benefits under this act. 

History: En. Sec. 32, Ch. 155, L. 1959. 


92-1333. Diminution of compensation. Compensation payable pursuant 
to the terms of this act to the claimant, his beneficiaries or dependents shall 
be diminished by the amount of any compensation paid or to be paid him 
or them under the workmen’s compensation act of Montana or any other 
workmen’s compensation act. 

History: En. Sec. 33, Ch. 155, L. 1959. 


92-1334. Compensation plans. Employers shall secure compensation 
to their employees under one of the following plans: 


COMPENSATION PLAN NUMBER ONE 


1. When and how employer may elect to adopt—direct payment to em- 
ployee. Any employer in the industries, trades, works, occupations, or 
employments in this act specified as hazardous, by filing his election to 
become, subject to and be bound by compensation plan No. 1, upon furnish- 
ing satisfactory proof to the board of his solvency and financial ability to 
pay the compensation and benefits in this act provided for, and to discharge 
all liabilities which are reasonably likely to be incurred by him during the 
fiscal year for which such election is effective, may, by order of the said 
board, make such payments directly to his employees as they may become 
entitled to receive the same under the terms and conditions of this act. 

2. Proof of solvency of employer electing plan No. 1 to be filed. Every 
such employer now or hereafter engaged in the state of Montana, in the in- 
dustries, trades, works, occupations, or employments herein mentioned, and 
who shall have elected to be bound by such compensation plan No. 1, shall 
file such proof of his solvency within the time and in such form as may be 
prescribed by the rules or orders of the board. The industrial accident board 
shall require a fee of five dollars ($5.00) to be paid into the industrial ad- 
ministration fund for the filing of every such proof of solvency. 

3. Employer permitted to carry on business and settle directly with © 
employee—renewal of application. If such employer, making such election, 
shall be found by the board to have the requisite financial ability to pay the 
compensation and benefits in this act provided for, then the board shall 
grant to such employer permission to carry on his said business for the fiscal 
year within which such election is made, and such proof filed, or the re- 
maining portion of such fiscal year, and to make such payments directly to 
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his employees as they may become entitled to receive the same. Kivery em- 
ployer, so long as he continues in his said employment, and so long as he 
continues to be bound by such compensation plan No. 1, shall, at least 
thirty (80) days before the expiration of each fiscal year, renew his appli- 
cation to be permitted to continue to make such payments’as aforesaid di- 
rectly to his employees for the next ensuing fiscal year, and under like cir- 
cumstances as those mentioned for the granting of such permission upon 
such first application, the board may renew the same from year to year. 


4. Additional proof of solvency—revocation of order. The board may 
at any time require from any employer acting under compensation plan 
No. 1 additional proof of solvency and financial ability to pay the compen- 
sation provided by this act, and may at any time, upon notice to such em- 
ployer of not less than ten (10) or more than twenty (20) days, after and 
upon a full hearing, revoke any order or approval theretofore made. 


5. Requiring security of employer. If said industrial accident board 
shall find that such employer has no financial responsibility for the payment 
of the compensation herein provided to be paid, which might reasonably be 
expected to be chargeable to such employer during the fiscal year to be 
covered by such permission, said industrial accident board must so find, 
and must require such employer, before granting to him such permission, 
or before continuing or engaging in such employment, subject to the provi- 
sions of compensation plan No. 1, to give security for such payment, which 
security must be in such an amount as said board shall find reasonable and 
necessary to meet all liabilities of such employer, which may reasonably 
and ordinarily be expected to accrue during such fiscal year. Said security 
must be deposited with the treasurer of the board, and may be a certain 
estimated per centum of said employer’s last preceding annual payroll, or a 
certain per centum of the established amount of his annual payroll for said 
fiscal year or said security may be in the form of a bond or undertaking 
executed to said industrial accident board in the amount to be fixed by it 
with two or more sufficient sureties, which undertaking must be conditioned 
that such employer will well and truly pay, or cause to be paid, all such 
sums and amounts for which the employer shall become liable under the 
terms of this act to his employees during said fiscal year; or such security 
may consist of any state, county, municipal, or school district bonds, or the 
bonds or evidence of indebtedness of any individuals or corporations which 
the board may deem solvent; and every such deposit and the character and 
amount of such securities shall at all times be subject to approval, revision, 
or change by the board as in its judgment may be required, and upon proof 
of the final payment of the liability for which such securities are given, 
such securities, or any remaining part thereof, shall be returned to the de- 
positor.: The treasurer of the board and his bondsmen shall be liable for the 
value and safekeeping of all such deposits or securities, and shall, at any 
time, upon demand of the bondsmen or the depositor or the board, account 
for the same, and the earnings thereof. 


6. Failure of employer to pay compensation—duty of board. Upon 
failure of said employer to pay any compensation provided for in this act, 
upon the terms and in the amounts and at the times when the same shall 
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become due and payable, it shall be the duty of such industrial accident 
board, upon demand of the person to whom compensation is due, to apply 
any deposits made with the board to the payment of the same, and it shall 
be its duty to take the proper steps to convert any securities on deposit 
with the said board, or sufficient thereof, into cash and to pay the same upon 
the liabilities of said employer, accruing under the terms of this act, and it 
shall be its duty, insofar as the same shall be necessary, to collect and en- 
force the collection of the liability of all sureties upon any bonds which may 
be given by the said employer to insure the payment of his said liability. 
And to these ends, and for these purposes, the board shall be deemed to 
be the owner of said deposit and security and the obligee in said bond in 
trust for the said purposes, and may proceed in its own name to recover 
upon such bonds, or foreclose and liquidate said securities. 


7. When employer to make deposit or security to guarantee payment 
of compensation. Within thirty (30) days after the happening of an acci- 
dent where death or the nature of the disability renders the amount of fu- 
ture payments certain, or reasonably certain, the employer shall make a 
deposit or give security as herein defined with the treasurer of the board 
for the protection and guaranty of the payment of such liability, in such 
sum as the board may direct; provided, however, that if sufficient securities 
are already on deposit with the said board, or if the said board shall have 
determined that the employer has sufficient financial responsibility to meet 
said liability of the said employer, together with other liabilities already 
accrued, no such additional deposit or security shall be demanded. 


8. When employer may be relieved from liability. Any employer 
against whom lability may exist for compensation under this act, may, 
with the approval of the board, be relieved therefrom by: 


(1) Depositing the present value or the estimated present value of the 
total unpaid compensation for which such liability exists, assuming interest 
at five per centum (5%) per annum, with the treasurer of the board; or , 

(2) Purchasing an annuity within the limitations provided by law, in 
any insurance company granting annuities, and authorized to transact busi- 
ness in this state, subject to the approval of the board. 


COMPENSATION PLAN NUMBER TWO 


1. Employer electing plan No. 2 to insure his lability. Any employer 
in the industries, trades, works, occupations, or employments in this act 
specified as hazardous, by filing his election to become subject to and bound 
by compensation plan No. 2, may insure his liability to pay the compensa- 
tion and benefits herein provided for, in any insurance company authorized 
to transact such business in this state. 

2. Duty of employer electing plan No. 2—amount of insurance neces- 
sary. Any employer electing to become subject to and bound by compensa- 
tion plan No. 2 shall file with the board written acceptance of the 
provisions of compensation plan No. 2, together with a statement upon forms 
provided by the board of the nature of his employment, the character and 
location of his works, the number of men employed during the preceding 
year, or any part of the preceding year, and the probable number of men to | 
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be employed during the first fiscal year to be covered by such election, and 
the board shall thereupon determine the amount of insurance which will be 
‘reasonably necessary to secure the compensation with which the said em- 
ployer may reasonably be expected to become chargeable during such fiscal 
year. And thereupon the said employer shall file the policy or policies of 
insurance herein provided for with the board, which policy or policies shall 
insure in the amount so fixed by the board against any and all lability of 
the employer to pay the compensation and benefits provided for in this act. 
The amount of such insurance shall be fixed by the board for each ensuing 
fiscal year during which said employer shall engage in his said employment, 
and shall remain subject to the provisions of compensation plan No. 2, and 
for the purpose of fixing such amount of said insurance, the said board may 
make all reasonable and necessary investigation, and the said employer 
shall furnish to such board all information which it may require. 


3. Policies to contain what. All policies insuring the payment of com- 
pensation under this act, must contain a clause to the effect that as between 
the employee and the insurer the notice to, or knowledge of the occurrence 
of the injury on the part of the insured, shall be deemed notice or knowl- 
edge, as the case may be, on the part of the insurer; that jurisdiction of the 
insured for the purpose of this act shall be jurisdiction of the insurer; and 
that the insurer shall, in all things, be bound by and subject to the awards, 
orders, judgments, or decrees rendered against such insured. When any 
such policy, or the renewal thereof, is filed with the industrial accident 
board, the same shall be accompanied by a fee of three dollars ($3.00), 
which fee is to be credited to the industrial administrative fund. 


4. Agreement to be contained in policies of insurance—deposit of bonds. 
No such policy shall be issued unless it contains the agreement of the insurer 
that it will promptly pay to the person entitled to compensation all the in- 
stallments of compensation or other payments in this act provided for, and 
that the obligation shall not be affected by any default of the insured after 
the disablement or by any default in the giving of any notice required by 
such policy or by this act or otherwise. Such agreement shall be construed 
to be a direct promise by the insured to the person entitled to compensation. 
Before issuance of any policy by an insurer as herein authorized, such in- 
surer must deposit with the treasurer of the industrial accident board, 
bonds of the United States or the state of Montana, or of any school district, 
eounty, city or town in the state of Montana, in an amount not less than 
twenty thousand dollars ($20,000.00) or more than one hundred thousand 
dollars ($100,000.00) as the industrial accident board may determine. If 
any insurer shall fail to discharge any liability after the amount thereof 
shall be determined by the board, and within the time limited by the board, 
it shall be the duty of the board to convert said bonds, or such part there- 
of as is necessary, into cash, and from the proceeds liquidate such liability 
in the manner hereinafter provided; and thereafter said insurer must 
make an additional deposit to meet any deficiency caused thereby. It is 
intended hereby to give the industrial accident board the discretion in the 
matter of whether an insurer has failed to discharge any liability. 
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5. Policies made subject to this act—form of insurance. Every policy 
for the insurance of the compensation herein provided for, or against labil- 
ity therefor, shall be deemed to be made subject to the provisions of this act. 
No insurer shall enter into any such policy of insurance unless its form 
shall have been approved by the board, as otherwise provided by law. 

6. Renewals. Every renewal of such policy shall be made and delivered 
to said board at least thirty (30) days prior to the expiration of the expir- 
ing policy. 

7. Deposits by insurer with board. Within thirty (80) days of the 
happening of an accident where death or the nature of the disablement 
renders the amount of future payments certain or reasonably certain, the 
insurer shall make a deposit, as herein defined, with the treasurer of the 
board for the protection and guarantee of the payment of such liability in 
such sum as the board may direct; provided, that if the board deems the 
amount on deposit by said insurer under the provisions of paragraph 4 of 
plan two, in section 34 [this section], sufficient to cover all liabilities of 
the insurer, then no further deposit shall be required. 

8. How insurer relieved from liability. Any insurer against whom 
liability may exist for compensation under this act, may, with the approval 
of the board, be relieved therefrom by: 


1. Depositing the present value or the estimated present value of 
the total unpaid compensation for which such liability exists, assuming 
interest at five per centum (5%) per annum, with the treasurer of the 
board; or 

2. By purchasing an annuity within the limitations provided by 
law in any insurance company granting annuities, and authorized to 
transact business in this state, subject to the approval of the board. 


9. Cancellation of insurance policy. No policy of insurance issued 
under the provisions of compensation plan No. 2 shall be cancelled within 
the time limited for its expiration except upon thirty (30) days’ notice to 
the employer in favor of whom such policy is issued, and to the board unless 
such policy sought to be cancelled shall have been sooner replaced by other 
insurance. | 

10. Report of insurance companies to board. Every insurance company 
transacting business under this act shall, at the time and in the manner 
prescribed by the board, make and file with the board such reports of acci- 
dents as the board may require. 

11. Policies to contain clause agreeing to do what—approval or change. 
Every policy or contract insuring against lability for compensation under 
compensation plan No. 2 must contain a clause to the effect that the insurer 
shall be directly and primarily liable to and will pay directly to the em- 
ployee, or in case of death, to his beneficiaries, or major or minor depend- 
ents, the compensation, if any, for which the employer is liable. Every such 
policy shall at all times be subject to the approval, change, or revision by 
the board, and shall contain the clauses, agreements, and promises required 
by this act. 

12. Deposits under plan No. 2 as security. Any deposit made under 
the provisions of compensation plan No. 2 shall be held in trust by the 
treasurer of the board as security for the payment of the liability for which 
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the deposit was made. Such deposit may be reduced from time to time 
with the permission of the board, as-the payment of the lability of the in- 
- surer may reduce the amount required to be on deposit. Such deposit may 
be changed or renewed when desired by the depositor, by withdrawing the 
same, or any part thereof, and substituting other deposits therefor; upon 
proof of the final payment of the liability for which such deposit was made, 
any deposit remaining shall be returned to the depositor. All earnings made 
by such deposit shall be first applied upon any liability of the depositors, 
and if no such liability exists, then such earnings shall upon demand be 
delivered to such depositor. The treasurer of the board and his bondsmen 
shall be liable for the value and safekeeping of such deposit, and shall at 
any time upon demand of his bondsmen, the depositor, or the board, ac- 
count for the same and the earnings thereof. 


COMPENSATION PLAN NUMBER THREE 


1. It is the intent and purpose of compensation plan No. 3 that each 
employer subject to and bound by this plan shall be lable and pay for 
all disability to employees due to occupational diseases coming under the 
provisions of this plan, and that all funds collected by assessments as herein 
provided shall be paid into one common fund to be known as the occupa- 
tional disease compensation fund, which fund shall be devoted exclusively to 
the payment of all valid claims for disability from occupational diseases 
arising out. of or in the course of employment coming under the provisions 
of compensation plan No. 8. Such fund shall consist of all assessments 
and penalties received and paid into the fund, or property and securities 
acquired by and through the use of money belonging to the fund, and inter- 
est earned upon money belonging to the fund, together with any money ap- 
propriated by the legislature for the purpose of this act. The accounts of 
employers insured in such fund shall be kept in such a manner as the board 
may prescribe for the purpose of providing information and statistics neces- 
sary for determining any changes in rates of classification of employment. 
The occupational disease compensation fund shall be neither more nor less 
than self-supporting. 


2. Any employer, whether subject to and bound by this act or not, may 
elect to comply with the provisions of compensation plan No. 3 and pay into 
the occupational disease compensation fund the premiums provided in this 
act, in which event such employer shall not be lable to respond in damages 
at common law or by statute for disability or death of an employee due to 
an occupational disease during the period covered by such premiums and 
shall enjoy the benefits and privileges of this act. The employee of such an 
employer shall be deemed to have elected to come under the provisions of 
this act unless such employee shall execute and file with the board on proper 
form to be furnished for that purpose, a specific election not to be so bound, 
in which event he shall not enjoy the benefits or privileges of this act until 
such election is withdrawn. 

8. All employments, occupations, or industries affected by the provi- 
sions of compensation plan No. 3 shall be divided by the board for the 
purpose of the occupational disease compensation fund into classes whose 
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rates may be set and readjusted at such times as the board may determine. 
The board may rearrange the classes by withdrawing any employment em- 
braced in one class and transferring it wholly or in part to another class. Sep- 
arate accounts shall be kept if [of] the amounts collected and expended in 
each class for determining rates, but for paying compensation and dividends 
the fund shall be one and indivisible. The board shall determine the hazard 
of the different classes of occupations or industries, and fix the rates of 
assessment therefor at a percentage of the annual total payroll of such 
employer at the lowest rate consistent with the maintenance of a solvent 
occupational disease compensation fund, and the creation of necessary sur- 
pluses and reserves, and for such purpose may adopt a system of schedule 
rating in such a manner as to take account of the peculiar hazard of each 
individual risk. The board, in fixing rates, shall provide for the expenses 
of administering the fund, the disbursements on account of occupational 
disease to employees in each class, reserves adequate to meet anticipated 
and unexpected losses, reserves adequate to carry the class to maturity, 
and such other necessary reserves and surpluses as may be determined by 
the board. The board is authorized, in its discretion, to apply tentative 
rates, subject to modification in accordance with the loss Seas gee: of 
such risks. , : 

4, The initial payment of Iicheninie provided for herein by emi players 
whether presently engaged in a business, occupation or industry, subject 
to this act, or an employer who enters sata business, occupation or industry 
at some future date, and all subsequent payment of assessments herein 
provided shall be made at such times and in such amounts as may be ordered 
and prescribed by the board. 

5. Any employer who is in default in the observance of any order of 
the board issued pursuant to the provisions of this act, shall, in addition to 
any other penalty provided by this act, be charged an advance of twenty- 
five per centum (25%) over the established rate, and such advance rate 
shall continue to be in force until such employer shall have ceased to be in 
such default. 

6. If at the end of any year, it shall Be seen that the donttibarens to 
the occupational disease compensation fund by any class of industry shall 
be less than the drain upon such fund on account of that class, the deficiency 
shall be made good to the fund on the first day of February of the following 
year by the employers of that class, in proportion to their respective pay- 
ments for the previous year. 

7. The treasurer of the board shall invest in bonds of the United States, 
bonds of the state of Montana, or bonds of any county, city, or school dis- 
trict in the state of Montana, or any other security which may be approved 
by said board, and out of the same and its earnings shall be paid such com- 
pensation and benefits as the board may direct; provided, however, that 
when there is sufficient. money in the occupational disease compensation 
fund to meet such compensation payments, any surplus or earnings remain- 
ing may be placed in a reserve fund and invested in the securities specified 
in this section. . 

8. If any employer shall default in any payment to the occupational 
disease fund, the sum due may be collected by an action at law in the name 
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of the state and such right of action shall be cumulative. The board is 
hereby authorized, in its discretion, to cancel any employer’s right to operate 
- under compensation plan No. 3 for failure to pay the premiums due the 
occupational disease compensation fund; provided, that when the board 
makes an order cancelling an employer’s right for failure to pay premiums 
or assessments to the occupational disease compensation fund it shall be 
the duty of the board to make such order at least sixty (60) days before the 
cancellation becomes effective and to send a formal notice to the sheriff or 
sheriffs of the county or counties wherein the employer is operating, and it 
shall be the duty of the said sheriff or sheriffs to post a notice in at least 
three (8) conspicuous places where the workmen can readily see said no- 
tices to the effect that the board has cancelled the right of the said em- 
ployer to operate under the act, and said notice shall give the date of the 
effectiveness of said order. After said cancellation date the said employer 
shall have the same status as an employer who is not enrolled under ue 
occupational disease act. 

When an employer’s right to operate has been cancelled by the board for 
failure to pay premiums and when the board, in its discretion, finds that the 
property and assets of said employer are not sufficient to pay said premiums, 
the board may compromise said claim for premiums and accept a payment 
of an amount less than the total amount due. 


9. For any disability to any employee resulting from an occupational 
disease occurring during default in any payment to the occupational disease 
compensation fund, the defaulting employer as to such disability shall be 
considered as having elected not to come under the provisions of this act, 
except that he shall be and remain liable to pay to the occupational disease 
compensation fund the amount of such default together with the penalty 
prescribed in subsection 5 of this section. 

10. The person entitled to sue under the provisions of subsection 9 of 
this section shall have the option of proceeding by suit or taking under this 
act. If such persons take under this act, the cause of action against the 
employer shall be assigned to the state for the benefit of the occupational 
disease compensation fund. If such person shall elect to proceed against the 
defaulting employer, such election shall constitute a waiver of any right to 
compensation under the provisions of this act. 

11. Any cause of action assigned to the state under the provisions of 
subsection 10 of this section may be prosecuted or compromised by the 
board in its discretion. 

12. Where an employee is entitled to compensation under compensation 
plan No. 3, he shall file with the board his application therefor, together 
with the certificate of the physician attending him, and it shall be the duty 
of such physician to lend all necessary assistance in making application for 
compensation and such proof of other matters as may be required by the 
rules of the board without charge to the employee; provided that the filing 
of a certificate of the attending physician shall not constitute a sworn claim 
for compensation. 

13. For proper compliance with the provisions of subsection 12 of this 
section, the physician, after approval by the board, shall be paid out of the 
occupational disease compensation fund, five dollars ($5.00) for each ease. 
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14. Where death results from an occupational disease, the parties en- 
titled to compensation under compensation plan No. 8, or someone in their 
behalf, shall make application for the same to the board. The application | 
must be accompanied with proof of death and proof of relationship, showing 
the parties entitled to compensation, certificate of the attending physician, 
if any, and such other proof as may be required by the board. 

15. In computing the pay-roll of any employer the entire compensation 
received by any employee subject to this act shall be included, whether it 
be in the form of salary, wage, piecework, or otherwise and sihothes pay- 
able in money, board or otherwise. 

16. Disbursements out of the occupational disease compensation fund 
shall be made by the treasurer of the board, as the board may order. If at 
any time there shall not be sufficient money in the occupational disease 
compensation fund with which to pay any warrants drawn thereon, the em- 
ployer, on account of whose workmen the warrant was drawn, shall pay the 
same, and upon his next contribution to such fund he shall be credited with 
the amount so paid, with interest thereon at the rate of six per centum (6%) 
per annum from the date of such payment to the date upon which the next 
assessment becomes payable; and if the amount of the credit exceeds the 
amount of such assessment, he shall have a warrant upon such fund for the 
excess, and if said warrant be not paid for want of funds, it shall be credited 
to such employer and be applied upon succeeding assessments. 

17. All earnings made by the occupational disease compensation fund 
by reason of interest paid for the deposit thereof, or otherwise, shall be 
credited to and become a part of said fund, and the making of profit, either 
directly or indirectly, by the treasurer of the board, or any other person, 
out of the use of the occupational disease compensation fund shall constitute 
a felony, and on conviction thereof shall subject the person making such 
profit to imprisonment in the state penitentiary for a term not exceeding 
two (2) years, or a fine not exceeding five thousand dollars ($5,000.00), or 
both such fine and imprisonment, and the treasurer of the board shall be 
liable upon his official bond for all profits realized for any unlawful use 
of the said fund. 

History: En. Sec. 34, Ch. 155, L. 1959. 


92-1335. Hearing, findings and awards. Upon receiving a demand for 
hearing or rehearing by a party dissatisfied by either the first or second 
determination of compensability by the board, as provided in section 15 
[92-1315], the board shall hold such hearing within ninety (90) days from 
the date of demand for hearing or rehearing. After the final hearing by 
the board, it shall within thirty (380) days, make and file a finding upon all 
facts involved in the controversy, and its award, which shall state its 
determination as to the rights of the parties. 

History: En. Sec. 35, Ch. 155, L. 1959. 


92-1336. Power of board to award compensation and time and manner 
of payment. The board in its award may fix and determine the total 
amount of compensation to be paid, and specify the manner of payment, or 
may fix and determine the weekly disability indemnity to be paid, subject 
to the limitations in this act contained; providing, however, that the pay- 
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ment of such award and indemnity shall be in the same manner as that 

of undisputed awards and indemnities coming within the particular plan 

provided for in this act to which said award and indemnity belong. 
History: En. Sec. 36, Ch. 155, L. 1959. 


92-1337. Where payment due to child under eighteen years. Where 
payment is due to a child under eighteen (18) years of age or to a per- 
son adjudged incompetent, the same shall be made to the parent or to the 
duly appointed guardian, as the case may be, and the written receipt of 
such parent or guardian shall acquit the employer, the insurer or board, 
as the case may be, of further liability. In other cases, payment shall be 
made to the person entitled thereto or to his duly authorized representative. 

History: En. Sec. 37, Ch. 155, L. 1959. 


92-1338. Payment of compensation shall begin. Payment of compensa- 
tion under this act shall begin on July 1, 1959. 
History: En. Sec. 38, Ch. 155, L. 1959. 


92-1339. Common law defenses not available. A. Employers subject 
to and who fail to comply with the provisions of section 34 [92-1334] of 
this act shall not be entitled to the benefits of this act during the period 
of noncompliance, and shall not avail himself of the defenses: 


1. That the employee was negligent, unless such negligence was 
wilful ; 

2. That the disability was caused by the negligence of a fellow 
employee ; : 

3. That the employee had assumed the risks inherent, incident to, or 
arising out of his employment, or arising from the failure of the employer 
to provide and maintain a reasonably safe place to work, or reasonably 
safe tools or appliances. 


History: En. Sec. 39, Ch. 155, L. 1959. Compiler’s Note 
This section as enacted contained no 
subsection “B.” 


92-1340. Penalties for violation. An employer subject to this act who 
fails to comply with section 34 [92-1334] of this act, or a person who 
violates any other provision of this act, does an act prohibited thereby, 
or fails or refuses to perform a duty imposed by this act within the time 
prescribed by law or by the board for which no penalty is specifically pro- 
vided, or fails, neglects or refuses to obey an order of the board or a judg- 
ment of a court under the provisions of this act, is guilty of a misdemeanor 
punishable by a fine of not less than one hundred dollars ($100.00) nor 
more than six hundred dollars ($600.00) for the first offense, and not less 
than two hundred dollars ($200.00) nor more than twelve hundred dollars 
($1200.00) for each subsequent offense. 

History: En. Sec. 40, Ch. 155, L. 1959. 


92-1341. Deduction from wages of any part of a premium misde- 
meanor—hospital contributions. It shall be unlawful for the employer to 
deduct or obtain any part of any premium required to be paid by this act 
from the wages of earnings of his workmen, or any of them, and the 
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making or attempt to make any such deduction shall be a misdemeanor, 
except that nothing in this section shall be construed as prohibiting con- 
tributions by employees to a hospital fund, as elsewhere in this act 
provided. 

History: En. Sec. 41, Ch. 155, L. 1959. 


92-1342. False representation by employee. No compensation shall be 
payable for an occupational disease if the employee, at the time of entering 
the employment of the employer by whom the compensation would other- 
wise be payable, knowingly represented himself in writing as not having 
previously been disabled, laid off, or compensated in damages or otherwise, 
because of such disease when the contrary is true. 

History: En. Sec. 42, Ch. 155, L. 1959. 


92-1343. Legal action by board. Upon request of the board, the at- 
torney general shall institute and prosecute actions for the enforcement 
of the provisions of this act or for the recovery of money due the state 
occupational disease compensation fund or for any penalty provided for in 
this act, and he shall prosecute or defend all actions brought by or against 
the board, or the members thereof in their official capacity. The board 
may compromise any action brought under this act. 

History: En. Sec. 43, Ch. 155, L. 1959. 


92-1344. Board may sue and be sued. The industrial accident board 
of Montana may sue and be sued in its own name. Service of summons 
and other processes on the chairman of the industrial accident board shall 
be deemed service on the board. 

History: En. Sec. 44, Ch. 155, L. 1959. 


92-1345. Board shall adopt rules and regulations. Subject to the pro- 
visions of this act, the board shall adopt and publish rules and regula- 
tions governing procedure before it, and shall prescribe forms of notice 
and manner of serving the same in all claims for compensation, and may 
change the same from time to time at its discretion. 

History: En. Sec. 45, Ch. 155, L. 1959. 


92-1346. Claim forms prescribed by board. Claims for compensation 
under this act shall be filed on forms prescribed and provided for by the 
board and shall be filed in the same manner as claims for compensation 
under the workmen’s compensation act unless in this act otherwise 
provided. 

History: En. Sec. 46, Ch. 155, L. 1959. 


92-1347. Power of board in certain matters. A. Hach member of the 
board and referees appointed by the board, for the purposes provided in this 
act, may administer oaths, certify official acts, issue subpoenas, compel 
attendance of witnesses and production of papers, books, accounts, docu- 
ments and evidence. 

History: En. Sec, 47, Ch. 155, L. 1959. Compiler’s Note 
This section as enacted contained no 
subsection “B.” 
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92-1348. Confidential information used, how. No information fur- 
nished to the board by an employer or an insurer shall be open to public 
inspection, or made public except on order of the board, or by the board 
or a member of the board, in the course of a hearing or proceeding. Any 
officer or employee of the board who, in violation of the provisions of this 
section, divulges any information, shall be guilty of a misdemeanor. 

History: En. Sec. 48, Ch. 155, L. 1959. 


92-1349. American experience table of mortality used. Whenever it 
is necessary to estimate the sum of money to set aside as a reserve in any 
case, the American experience table of mortality shall be used. 

History: En. Sec. 49, Ch. 155, L. 1959. 


92-1350. Hearings and investigations—technical rules. Hearings and 
investigations before the board, or any member thereof, shall be governed 
by this act and by rules of practice and procedure to be adopted by the 
board, and in the conduct thereof neither the board nor any member 
thereof shall be bound by the technical rules of evidence. No informality in 
any proceedings or in the manner of taking testimony shall invalidate 
any order, decision, award, rule, or regulation made, approved, or con- 
firmed by the board. 

History: En. Sec. 50, Ch. 155, L. 1959. Fr 


92-1351. Depositions may be taken. The board, or any member thereof, 
or any party to the action or proceeding may, in any investigation or 
hearing before the board, cause the deposition of witnesses residing within 
or without the state to be taken in the manner prescribed by law for like 
depositions in civil actions in the district courts of this state, and to that 
end may compel the attendance of witnesses and the production of books, 
documents, papers and accounts. 

History: En. Sec. 51, Ch. 155, L. 1959. 


92-1352. Powers of board. The board is hereby vested with full power, 
authority, and jurisdiction to do and perform any and all things, whether 
herein specifically designated or in addition thereto, which are necessary 
or convenient in the exercise of any power, authority, or jurisdiction con- 
ferred upon it under this act. — 

History: En. Sec. 52, Ch. 155, L. 1959. 


92-1353. Powers to issue writs and process —fees for serving. The 
board, and each member thereof shall have power to issue writs of sum- 
mons, warrants of attachment, warrants of commitment, and all neces- 
sary process in proceedings for contempt in like manner and to the same 
extent as courts of record. The process issued by the board or any mem- 
ber thereof shall extend to all parts of the state, and may be served by 
any persons authorized to serve process of courts of record, or by any 
person designated for that purpose by the board, or any member thereof. 

The person executing any such process shall receive such compensation 
as may be allowed by the board, not to exceed the fees now prescribed 
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by law for similar service, and such fees shall be paid in the same manner 
as provided herein for the fees of witnesses. 
History: En. Sec. 53, Ch. 155, L. 1959. 


92-1354. Power to administer oaths, certify official acts, issue sub- 
poenas—witness fees and mileage. The board and each member thereof, 
its secretary and referees, shall have the power to administer oaths, certify 
to all official acts, and to issue subpoenas for the attendance of witnesses 
and the production of papers, books, accounts, documents, and testimony 
in an inquiry, investigation, hearing, or proceeding in any part of the 
state. Each witness who shall appear by order of the board, or any mem- 
ber thereof shall be entitled to receive, if demanded, for his attendance 
the same fees and mileage allowed by law to a witness in civil cases in 
the district court, which amount shall be paid by the party at whose 
request such witness is subpoenaed, unless otherwise ordered by the 
board. When any witness, who has not been required to attend at the 
request of any party, is subpoenaed by the board, his fees and mileage 
may be paid from the funds appropriated for the use of the board in the 
same manner as other expenses of the board are paid. Any witness sub- 
poenaed, except one whose fees and mileage may be paid from the funds 
of the board, may at the time of service demand the fee to which he is 
entitled for travel to and from the place at which he is required to appear, 
and one day’s attendance. If such witness demands such fees at the time 
of service and they are not at that time paid or tendered, he shall not 
be required to attend before the board, or a member thereof or referee, 
as directed in the subpoena. 

History: En. Sec. 54, Ch. 155, L. 1959. 


92-1355. Power of district court concerning production of testimony— 
contempt. The district court in and for the county in which any inquiry, 
investigation, hearing, or proceeding may be held by the board, or any 
member thereof, shall have the power to compel the attendance of wit- 
nesses, the giving of testimony, and the production of papers, books, 
accounts, and documents as required by any subpoena issued by the board, 
or any member thereof. The board, or any member thereof, before whom 
the testimony is to be given or produced, in case of the refusal of any 
witness to attend or testify or produce any papers required by such sub- 
poena, may report to the district court in and for the county in which the 
proceeding is pending, by petition, setting forth that due notice has been 
given of the time and place fixed for the attendance of said witness, 
or the production of said papers, and that the witness has been summoned 
in the manner prescribed in this act, and that the witness has failed and 
refused to attend, or produce the papers required by the subpoena before 
the board or any member thereof in the case of proceeding named in the 
notice and subpoena, or has refused to answer questions propounded to 
him in the course of such proceedings, and ask an order of said court 
compelling the witness to attend and testify or produce said papers before 
the board. The court, upon the petition of the board, or any member 
of the board, shall enter an order directing the witness to appear before 
the court at the time and place to be fixed by the court in such order, 
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not more than ten (10) days from the date of the order, and then and 
there show, cause why he had not attended or testified, or produced such 
_ papers before the board. A copy of said order shall be served upon said 
witness. If it shall appear to the court that said subpoena was regularly 
issued by the board, or a member thereof, and regularly served, the court 
shall thereupon enter an order that said witness appear at the time and 
place fixed in said order, and testify or produce the required papers, 
and upon failure to obey said order, said witness shall be dealt with as 
for contempt of court. The remedy provided in this section is cumulative, 
and shall not be construed to impair or interfere with the power of the 
board, or a member thereof, to enforce the attendance of witnesses and 
the production [of] papers, and to punish for contempt, in the same manner 
and to the same extent as courts of record. 

History: En. Sec. 55, Ch. 155, L. 1959. Compiler’s Note 
The bracketed word “of” was inserted 

by the eompiler. 

92-1356. Certificates and certified copies as evidence. Copies of official 
documents and orders filed or deposited according to law in the office 
of the board, certified to by a member of the board, or by the secretary 
under the official seal of the board, to be true copies of the original, shall 
be evidence in like manner as the originals. In any court proceeding, 
wherein the question as to whether or not an employer or employee has 
complied with and is operating under and bound by the provisions of 
the occupational disease act of Montana, is a question for determination, 
a certificate by a member of the board, or by the secretary under the 
official seal of the board, certifying that such employer or employee has or 
has not complied with, and is or is not operating under, and is or is not 
bound by the provisions of the occupational disease act of Montana, shall 
be prima facie evidence thereof. 

History: En. Sec. 56, Ch. 155, L. 1959. 


92-1357. Apportionment of costs and disbursements—expenses. The 
costs and disbursements incurred in any proceeding or hearing before the 
board, or a member thereof, may be apportioned between the parties on 
the same or adverse sides, in the discretion of the board. Costs and dis- 
bursements in any proceeding or hearing, arising out of cases under plan 
No. 8, may be paid from the occupational disease compensation fund, and 
in the discretion of the industrial accident board, including the necessary 
traveling and other expenses and disbursements of the members of the 
board, its referees or officers or employees incurred while actually con- 
ducting investigations, hearings or proceedings, within or without the 
state of Montana. 

History: En. Sec. 57, Ch. 155, L. 1959. 


92-1358. Books, records and payrolls to be open to inspection. The 
books, records, and payrolls of the employer, pertinent to the administra- 
tion of this act, shall always be open to inspection by the board or any 
duly authorized employee thereof, for the purpose of ascertaining the 
correctness of the payroll, the number of men employed, and such other 
information as may be necessary for the board and its management under 
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this act. Refusal on the part of the employer to submit said books, ree- 
ords, and payrolls for such inspection shall subject the offending employer 
to a penalty of one hundred dollars ($100.00) for each offense, to be col- 
lected by civil action in the name of the state, and paid into the industrial 
administration fund. 

History: En. Sec. 58, Ch. 155, L. 1959. 


92-1359. Jurisdiction of board to hear disputes and controversies. All 
proceedings to determine disputes or controversies arising under this act 
shall be instituted before the board, and not elsewhere, and determined 
by them, except as otherwise in this act provided, and the board is hereby 
vested with full power, authority, and jurisdiction to try and finally de- 
termine all such matters, subject only to review in the manner and within 
the time in this act provided. 

History: En. Sec. 59, Ch. 155, L. 1959. 


92-1360. Presumption as to legality of rules, orders, findings, etc., of 
board. All orders, rules and regulations, findings, decisions, and awards 
of the board in conformity with law shall be in force and shall be prima 
facie lawful; and all such orders, rules, and regulations, findings, decisions, 
and awards shall be conclusively presumed by be reasonable and lawful, 
until and unless they are modified or set aside by the board or upon 
review. 

History: En. Sec. 60, Ch. 155, L. 1959. 


92-1361. Collateral attack not permitted. No orders or decisions of 
the board shall be subject to collateral attack, and may be reviewed or 
modified only in the manner provided therein. 

History: En. Sec. 61, Ch. 155, L. 1959. 


92-1362. Appeal to district court. Within thirty (30) days after the 
rendition of the final decision of the board provided in this act and within 
twenty (20) days after notice thereof, any party affected thereby, may 
appeal to the district court of the judiciary district of the state of Montana, 
in and for the county in said state wherein the occupational disease dis- 
ability occurred or the employer may have a place of residence, or if such 
employer be a corporation may have his principal office or place of busi- 
ness and said appeal shall be for the purpose of having the lawfulness of 
the determination, order, decision or award inquired into and determined. 

History: En. Sec. 62, Ch. 155, L. 1959. 


92-1363. Procedure upon appeal. The said appeal shall be taken 
pursuant to the provisions of section 92-834, Revised Codes of Montana, 
1947. 


History: En. Sec. 63, Ch. 155, L. 1959. 


92-1364. Appearance on appeal. Appearances shall be made and 
judgment rendered in the manner set forth in section 92-835, Revised Codes 
of Montana, 1947. 


History: En. Sec. 64, Ch. 155, L. 1959. 


92-1365. Appeal to supreme court. Hither the board, or the appellant, 
or any adversary party, if there be one, may appeal to the supreme court 
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of the state of Montana from any final order, judgment, or decree of the 
said district court, which said appeal shall be taken in like manner as 
‘appeals are now taken in other civil actions to the said supreme court, 
and upon such appeal the said supreme court shall make such orders in 
reference to stay of proceedings as it finds to be just in the premises, 
and may stay the operation of any order, judgment, or decree of said 
district court, without requiring any bond or undertaking from the appli- 
eant for such stay. When any such cause is so appealed it shall have 
precedence upon the calendar of the said supreme court, and shall be 
tried by said supreme court upon the record made in said district court 
and before said board, and judgment and decree shall be entered therein 
as expeditiously as possible. 
History: En. Sec. 65, Ch. 155, L. 1959. 


92-1366. Employer liability. There is imposed on every employer 
subject to this act a liability for the payment of compensation as herein 
provided. 

History: En. Sec. 66, Ch. 155, L. 1959. 


92-1367. No vested right to compensation. The right to the com- 
pensation provided for herein shall not, nor shall the rate or amount 
thereof be, or become vested or continuing rights, in persons awarded 
compensation under this act, or any amendment hereof, but the state re- 
serves the right, by act of the legislature, to reduce the rate or amount 
of compensation thereafter to be received by any person theretofore or 
thereafter receiving compensation under this act or any amendment hereof, 
or to wholly discontinue to all persons all compensation provided for by 
this act, or any amendment hereof. 

History: En. Sec. 67, Ch. 155, L. 1959. 


92-1368. This act to be liberally construed. Whenever this act or any 
part or section thereof is interpreted by a court, it shall be liberally con- 
strued by such court. 


History: En. Sec. 68, Ch. 155, L. 1959. Effective Date 
: Section 70 of Ch. 155, Laws 1959 pro- 
Repealing Clause vided the act should be in effect from and 


Section 69 of Ch. 155, Laws 1959 re- after its date of passage and approval. 
pealed all acts or parts of acts in conflict Approved March 7, 1959. 
therewith. 
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93-220. 


ENACTED IN 1959 


Federal Rules of Civil Procedure—proposed adoption, 93-221 to 93-233. 
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Limitations of actions, 93-2502. 
Limitations on real property actions, 93-2504 to 93-2508, 93-2512, 93-2513, 93-2515. 
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Service by publication, 93-6206, 93-6207. 
Service on corporations, 93-3008. 
Terms of district court, 93-315, 93-316. 
Trial by court or jury, 93-4905. 
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TITLE 93—CIVIL PROCEDURE 


Supreme court, 93-219 to 93-233. 

District courts, 93-302, 93-303, 93-305, 93-314 to 93-316. 

Jurors—selection and return, 93-1401, 93-1402, 93-1404. 

Jurors—drawing and summoning for courts of record, 93-1501 to 93-1506, 
93-1509 to 93-1511. 

Court stenographers, 93-1906. 

Limitation of actions for recovery of real property, 93-2502, 93-2504 to 
93-2508, 93-2512, 93-2513, 93-2515, 93-2516. 

Manner of commencing civil actions—service of summons, 93-3008, 93-3010. 

General rules of pleading, 93-3820. 

Attachment, 93-4304. 

Issues—mode of trial and postponement—procedure to procure jury trial, 
93-4905. 

Trial by jury—formation of jury—challenges, 93-5011. 

Exceptions—settlement and allowance of bill, 93-5505. 

Quieting title to property, real and personal and other actions concern- 
ing real estate, 93-6206, 93-6207. 

Partition of real estate—actions for, 93-6301.1, 93-6301.2. 

Supreme court—appeals to, 93-8007. 

Eminent domain, 93-9902 to 93-9903.1, 93-9908, 93-9909, 93-9911, 93-9913. 

Evidence—Reporters’ Confidence Act, 93-601-2. 

Evidence—Uniform Business Records as Evidence Act—Uniform Photo- 
graphic Copies of Business and Public Records as Evidence Act, 93-801-5, 
93-801-6. 

Evidence—depositions, how taken within and without the state, 93-1801-4. 


CHAPTER 2—SUPREME COURT 


Section 93-219. Judge becoming candidate for elective office—resigning of supreme 


court office—exceptions—vacancy. 


93-220. Filling vacancy. 
93-221. Intention and purpose of act—adoption of Federal Rules of Civil 


93-222. 


Procedure. 
Commission—appointment—duties. 


93-223. Members of commission—selection. 
93-224. Proposed rules of pleading, practice and procedure—preparation— 


distribution. 


93-225. Tentative final draft of proposed rules—submission to supreme court. 
93-226. Notice of hearing on tentative final draft—time for hearing. 

93-227. Local rules of practice. 

93-228. Act not to affect powers of boards or commission in making rules 


governing their own practice. 


93-229. Rules not effective until adopted by legislature. 

93-230." Changes, amendments and additional rules. 

93-231. Employees of commission—employment of services of research agency. 
93-232. Expenses of members of commission. 

93-233. Officers—records—rules and regulations. 


93-201. (8790) Justices—number increased to five, etc. 


Cross-Reference 


Assistant law librarian to act as law 
clerk, sec. 44-408. 


93-207 


93-207. 
Repeal 


This section (Sec. 1, Ch. 43, L. 1905), 
fixing the salaries of the justices of the 
supreme court, was repealed, as Sec. 8796, 


93-212. 


References 
Cited or applied in State ex rel. Olsen v. 


93-214. (8803) Original jurisdiction. 

Injunction 

Supreme Court declined jurisdiction in 
action for injunction to restrain county 
officials from drawing or issuing certain 
warrants where numerous questions of fact 
were present which would require the tak- 
ing of testimony and submission of other 
evidence which could be more speedily done 
in district court. Porter v. Thielen, 124 
M 607, 214 P 2d 743. 


Writ of Prohibition 
The writ of prohibition may be is- 


(8796) Repealed. 


93-215. 
References 


Cited or applied in Bond v. Birk, 126 M 
250, 247 P 2d 199, 206. 


93-216. 

Equity Appeals 

In an equity case, where no cause ap- 
pears why a new trial or the taking of 
further evidence should be ordered, it is 
the court’s duty to finally determine the 
same. Fey v. A. A. Oil Corporation, 129 M 
300, 285 P 2d 578, 589. 


Equity Cases 

Under this section the Supreme Court 
is authorized in reviewing the decrees 
in equity cases, where all of the facts 
were presented on an appeal and showed 
that the cause was ripe for an ultimate 
decision, to make such disposition of the 
case as the court below ought to have 
made; the reluctance of an occasional 
judge to abide by and apply the foregoing 
mandates of the legislature neither repeals 
nor changes the statute. Bond v. Birk, 
126 M 250, 247 P 2d 199, 205, 206. 

Separate maintenance action by wife, 
being an equity case, Supreme Court had 
the right and duty to review the facts, 
but this power or duty did not neces- 
sarily require the overturning of the find- 
ings made by the trial judge. Reynolds v. 
Reynolds, 132 M 303, 317 P 2d 856, 857. 

Findings of trial judge will be sustained 
by Supreme Court where the evidence is 
conflicting, since he had the advantage of 
having seen the witnesses and observed 


(8804) Appellate jurisdiction. 


CIVIL PROCEDURE 


Revised Codes, 1935, by Sec. 4, Ch. 182, 
Laws 1949. For present law, see sec. 25- 
501. 


(8801) Decisions to be in writing. 


Public Service Commission, 131 M 104, 308 
P 2d 633, 635. 


sued to end litigation and save expense. 
State ex rel. Adami v. Lewis and Clark 
County, 124 M 282, 220 P 2d 1052, 1054. 

Supreme Court had jurisdiction to grant 
writ of prohibition to prevent payment 
of grand jury illegally in session. State 
ex rel. Adami v. Lewis and Clark County, 
124 M 282, 220 P 2d 1052. 


References 


Cited in State ex rel. Lay v. District 
Court, 122 M 61, 198 P 2d 761, 765; Appli- 
cation. of Cowan, 131 M 509, 312 P 2d 124. 


™ 


(8805) Powers and duties of supreme court on appeals. 


their demeanor and appearance, and hence 
was in a better position to judge of their 
credibility. Reynolds v. Reynolds, 132 M 
303, 317 P 2d 856, 857. 

In entering upon a review of the evi- 
dence on appeal in equity case, Supreme 
Court indulges the presumption that the 
judgment of the trial court is correct, and 
will draw every legitimate inference there- 
from to support the presumption. Havre 
Irrigation Co. v. Majerus, 132 M 410, 318 
P 2d 1076, 1078. 

It is the trial court’s office to resolve in- 
consistencies in the testimony, and where 
the .evidence, fully considered, furnishes 
reasonable grounds for different con- 
clusions the findings of the trial court will 
not be disturbed by the Supreme Court on 
appeal. Havre Irrigation Co. v. Majerus, 
132 M 410, 318 P 2d 1076, 1078. 

In an equity action, the Supreme Court 
will review all questions of law and fact 
presented in the record on appeal. Havre 
Irrigation Co. v. Majerus, 132 M 410, 318 
P 2d 1076, 1078; Tillinger v. Frisbie, 132 
M 583, 318 P 241079, 1083. 


Appeals in equity require a disposal by 
the Supreme Court which will put an end 
to litigation and avoid the necessity of 
new trials involving expense and the con- 
tingencies incident to delay. Bradbury v. 
Nagelhus, 132 M 417, 319 P 2d 503, 510. 


SUPREME COURT 


Examination of Evidence in Equity Pro- 
ceedings and Disposition of Cases 


In equity cases Supreme Court has right 
' to make independent findings of fact after 
a review of all evidence, but if there is 
in the record substantial evidence sup- 
porting the findings of the trial court 
Supreme Court will not interfere with 
those findings. Sanders v. Sanders, 124 
M 595, 229 P 2d 164. (The court was 
evenly divided on this point, see dissent- 
ing opinion.) 


Function of Supreme Court as to Ques- 
tions of Fact 


In an equity case on appeal the court 
reviews all questions of fact arising upon 
the evidence presented and determined 
such questions of fact as well as the 
questions of law, unless for good cause, 
a new trial or the taking of further evi- 
dence is ordered in the court below. Hart 
v. Barron, 122 M 350, 204 P 2d 797, 804. 


Operation and Effect 


Under the power granted to the Supreme 
Court by this section, the court may direct 
that a proper judgment be entered in any 
cease. Thus in a quiet title action, where 
the lower court found that at the time of 
the commencement of the action the plain- 
tiff was in ownership, but the judgment 
states that since the filing of the com- 
plaint and at all times thereto the plaintiff 
was in ownership, the judgment is modi- 
fied, to conform with the findings. Warren 
vy. Warren, 127 M 259, 261 P 2d 364, 366. 


93-219 


Stipulation of Facts 


Where the facts set forth in opinion 
were stipulated and no objections made to 
their sufficiency or correctness, the Su- 
preme Court is in as advantageous a posi- 
tion to do justice in the cause as was the 
trial court. No presumption obtains in 
such a case as to the correctness of the 
trial court’s decision since supreme court 
is empowered to completely review the 
record, Pluhar v. Guderjahn, — M —, 
328 P 2d 129, 131, 132. 


References 


Cited or applied in Miller v. Miller, 121 
M 55, 190 P 2d 72; Seaton Ranch Co. v. 
Montana Vegetable Oil & Feed Co., 123 
M 396; 217. P20" 549, 563;. Higbyucv. 
Hooper, 124 M 331, 221 P 2d 1043, 1048; 
Sullivan v. Marsh, 124 M 415, 225 P 2d 
868, 871; Sheridan County Electrie Co-op. 
v. Anhalt, 127 M 71, 257 P 2d 889, 893; 
Rooney v. Ford, 127 M 92, 256 P 2d 1090, 
1093, 1094; Erdmann v. Erdmann, 127 M 
252, 261 P 2d 367, 370; In re Sikorski’s 
Hstate, 127 M 563, 268 P 2d 395, 399; In 
re Stoian’s Estate, 128 M 52, 269 P 2d 1085, 
1089 (dissenting opinion); In re Minder’s 
Estate, 128 M 1, 270 P 2d 404, 408, 45 
ALR 898; Hjermstad v. Barkuloo, 128 M 
88, 270 P 2d 1112, 1118; In re Spoya’s Es- 
tate, 129 M 83, 282 P 2d 452, 457; Bennett 
v. Dodgson, 129 M 228, 284 P 2d 990, 994; 
Richland County v. Anderson, 129 M 559, 
291 P 2d 267, 274; Hansen v. Hansen, 130 
M 175, 297 P 2d 879, 884; Reed v. Reed, 130 
M 409, 304 P 2d 590, 593 at 605 (dissent- 
ing opinion); Hansen v. Hansen, 130 M 
496, 304 P 2d 1107, 1108; Bronson v. 
Gillan, 131 M 296, 309 P 2d 625, 628. 


93-219. Judge becoming candidate for elective office—resigning of su- 


preme court office—exceptions—vacancy. Whenever any person holding or 
occupying the office of chief justice or associate justice on the supreme court 
of the state of Montana shall become a candidate for election to any elec- 
tive office under the laws of/or in the state of Montana, such person shall 
forthwith, and in any event at or before the time required for such person 
to file as a candidate for such office at any primary or special or general 
election, resign said office of chief justice or associate justice of said su- 
‘preme court except where such person is a bona fide candidate for re-elec- 
tion to the identical office then held or occupied by him or for another non- 
partisan judicial office the term of which shall commence not earlier than 
the end of the term of the office then held or occupied by such justice and 
said resignation shall become effective forthwith on delivery of the same 
to the proper officer or superior, and in the event of failure so to resign 
said office of chief justice or associate justice of said supreme court or of 
district judge of any of said district courts the same shall, ipso facto, be- 
come wholly vacant and unoccupied and the said former holder or occu- 
pant shall have no further right, power, or authority therein for any pur- 
pose, and no right to any emoluments thereof, notwithstanding the fact 
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that a successor is not appointed or elected; and said vacancy shall become 
operative to deprive any person of the emoluments of said office then 
held in order to carry out the policy of this act. 


History: En. Sec. 1, Ch. 139, L. 1957. 


Title of Act 


An act providing that any justice of the 
supreme court of the state of Montana 
who becomes a candidate for any elective 
office except as a bona fide candidate for 
re-election to the office then occupied by 
such justice shall at or before filing for 


said elective office as required by law re- 
sign the office then held; providing that 
the office of any said justice of the said 
supreme court failing to so resign shall 
become vacant; giving directions with ref- 
erence to the filling of such vacancy and 
for the repeal of any and all acts, statutes 
or code provisions in conflict therewith; 
and providing for an effective date. 


93-220. Filling vacancy. In all cases the proper appointing or other 
power shall promptly fill all vacancies occurring because of the provisions 
of this act by appointment of competent and qualified persons according 


to law. 
History: En. Sec. 2, Ch. 139, L. 1957. 


Repealing Clause 


Section 38 of Ch. 139, Laws 1957 read 
“All acts and parts of acts, statutes and/or 
code provisions inconsistent herewith are, 
and each thereof is, hereby expressly re- 
pealed.” 


Effective Date 
Section 4 of Ch. 139, Laws 1957 provid- 
ed the act should be in effect from and 


after its passage and approval. Approved 
March 7, 1957, 


93-221. Intention and purpose of act—adoption of Federal Rules of 


Civil Procedure. 


The intent and purpose of this act is to make possible 


the adoption of the Federal Rules of Civil Procedure so far as seems pres- 
ently practicable to the existing Montana Code to the end of uniformity, 
but not at the expense of existing procedural statutory rules that may 


be better for Montana state practice. 
History: En. Sec. 1, Ch. 255, L. 1959. 


Title of Act 


An act authorizing and empowering the 
supreme court of the state of Montana to 
recommend rules of pleading, practice and 
procedure in civil cases in the courts of 
the state of Montana, for the purpose of 
simplifying judicial proceedings and pro- 
moting the speedy determination of liti- 
gation upon its merits; creating a commis- 
sion to prepare suggested rules of 
procedure of the state of Montana and pre- 
scribing the membership and powers and 
duties of said commission; providing for 


93-222. Commission — appointment — duties. 


employment of a_secretary-stenographer 
of the commission and employment of re- 
search agencies, if deemed necessary; pro- 
viding for the payment of actual travel 
and other expenses incurred by members 
of said commission in the discharge of their 
duties; providing that such recommended 
rules of pleading, practice and procedure 
shall be submitted to the thirty-seventh 
legislative assembly of the state of Mon- 
tana for its consideration; repealing all 
acts and parts of acts in conflict herewith 
and providing for an effective date of this 
act. 


That within thirty (30) 


days following the adjournment of this legislative assembly, the supreme 
court of Montana shall appoint a commission of eleven (11) persons, which 
commission shall meet and organize itself within thirty (30) days follow- 
ing appointment; and which commission shall make a complete study, con- 
sider and finally prepare Rules of Civil Procedure of the state of Montana, 
which rules shall be comprehensive in scope, except as limited by the state- 
ment of intent set forth in section 1 [93-221] of this act. 
History: En. Sec. 2, Ch. 255, L. 1959. 
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93-223. Members of commission—selection. The commission shall be 
composed of the chief justice of the supreme court of the state of Montana, 
or an associate justice of the supreme court designated by the chief justice, 
three (3) judges from the district courts of the state, and seven (7) law- 
yers. At least five (5) of these lawyer-members of the commission shall be 
members of the Montana bar association and all of the lawyers designated 
shall be lawyers actively practicing law in the state of Montana or mem- 
bers of the faculty of the law school of the university of Montana. The 
judges so selected shall include the president of the Montana judges’ asso- 
elation and shall be from a list of suggested members submitted to the 
supreme court by the president of the Montana judges’ association. The 
lawyers so selected shall include the president of the Montana bar associa- 
tion and shall be from a list of suggested members submitted to the supreme 
court by the president of the Montana bar association. The supreme court 
shall have the power to provide for terms of office, removals from office, 
filling of vacancies and changes in personnel of the commission. 

History: En. Sec. 3, Ch. 255, L. 1959. 


93-224. Proposed rules of pleading, practice and procedure—prepara- 
tion—distribution. The commission so appointed shall prepare proposed 
rules of pleading, practice and procedure, and shall distribute copies to the 
bench and bar of the state for their consideration and suggestions as they 
may submit to the commission. 

History: En. Sec. 4, Ch. 255, L. 1959. 


93-225. Tentative final draft of proposed rules—submission to supreme 
court. The commission shall within six (6) months after distribution of 
copies of the proposed rules submit the tentative final draft of proposed 
rules of civil procedure for Montana, to the supreme court for approval. 

History: En. Sec. 5, Ch. 255, L. 1959. 


93-226. Notice of hearing on tentative final draft—time for hearing. 
The submission of the tentative final draft to the supreme court will be 
noticed by the court by mailing notice of hearing to all district judges of 
the state and all attorneys licensed to practice in the Montana courts, as 
shown by the records of the clerk of the supreme court, and heard by it 
within ninety (90) days after submission by the commission, and all inter- 
ested persons and organizations may appear that day by petition specify- 
ing their suggestions or objections thereon. 

History: En. Sec. 6, Ch. 255, L. 1959. 


93-227. Local rules of practice. Any district court and the supreme 
court, may adopt rules of court governing its practice so long as such 
rules are not in conflict with the rules promulgated by the supreme court 
of the state of Montana, and duly adopted by the legislature in accordance 
with this act, or with valid statutes of the state of Montana. 

History: En. Sec. 7, Ch. 255, L. 1959. 


93-228. Act not to affect powers of boards or commission in making 
rules governing their own practice. This act shall not affect the power of 
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any constitutional or statutory commission or board to make rules govern- 
ing its practice. 

History: En. Sec. 8, Ch. 255, L. 1959. 


93-229. Rules not effective until adopted by legislature. Any rules 
promulgated under this act shall be effective only upon adoption by the 
legislature. 

__ History: En. Sec. 9, Ch. 255, L. 1959. 


93-230. Changes, amendments and additional rules. The supreme court 
of this state shall have the right to suggest changes, amendments and addi- 
tional rules of civil procedure of the state of Montana from time to time. 
Such changes, amendments, and additional rules shall be accomplished by 
the procedure as set out in this act. 

History: En. Sec. 10, Ch. 255, L. 1959. 


93-231. Employees of commission—employment of services of research 
agency. The said commission may from time to time employ a secretary- 
stenographer, as it deems necessary, to assist in its work, and shall fix the 
compensation of such secretary-stenographer. It shall further have the 
power to employ the services of any research agency which it deems neces- 
sary in the discharge of its duties. 

History: En. Sec. 11, Ch. 255, L. 1959. 


93-232. Expenses of members of commission. Members of said com- 
mission shall serve without compensation, but shall be reimbursed for 
actual travel and other expenses incurred in the discharge of their duties, 
including attendance at meetings. 

History: En. Sec. 12, Ch. 255, L. 1959. 


93-233. Officers—records—rules and regulations. The said commission 
shall from time to time elect one of its members as chairman, and may from 
time to time elect such other officers from among its membership as the com- 
mission may deem desirable. The commission is empowered to adopt rules 
for its own procedure, and to make all arrangements for its meetings, and 
to carry out the purpose for which it is created. The commission is directed 
to keep accurate records of its activities and proceedings. . 


History: En. Sec. 13, Ch. 255, L. 1959. 


Separability Clause 


Section 14 of Ch. 255, Laws 1959 read 
“If any sentence, section, clause or phrase 
of this act is for any reason held to be 
unconstitutional or invalid, such decision 
shall not affect the validity of the remain- 
ing portions of this act. The legislative 
assembly of the state of Montana hereby 
declares that it would have passed this 
act irrespective of the fact that any one 
or more sections, sentences, clauses or 


phrases may be declared unconstitutional 
or invalid.” 


Repealing Clause 


Section 15 of Ch. 255, Laws 1959 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 
Section 16 of Ch. 255, Laws 1959 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 13, 1959. 


CHAPTER 3—DISTRICT COURTS 


Section 93-302. 
93-303. 
93-305. 


Number of judges. 


Salaries of district judges. 
Expenses when sitting out of district, or attendirg judges’ conference. 


DISTRICT COURTS 93-303 


93-314. Itemized statements—verification—filing. 
93-315. Terms of court. 
93-316. Adjournments—terms in districts of more than one county. 


93-301. (8812) Judicial districts defined. 
References 


Cited in State ex rel. Bennett v. Bonner, 
123 M 414, 214 P 2d 747; State v. Sag- 
inaw, 124 M 225, 220 P 2d 1021, 1024. 


93-302. (8813) Number of judges. In each judicial district there must 
be the following number of judges of the district court, who must be elected 
by the qualified voters of the district, and whose term of office must be 
four (4) years, to wit: In the first, second, fourth, eighth, eleventh and 
sixteenth, two judges each, in the thirteenth, three judges, and, in all 
other districts, one judge each; and from and after the first Monday in 
January, 1961, there must be three judges in the eighth judicial district, 
which third judge in said judicial district shall be nominated and elected by 
the electors of said district in and at the 1960 primary and general elections. 

Appointment and election of judge. That on or before July 1, 1957, 
the governor of this state shall designate and appoint a judge of the said 
eleventh judicial district who shall hold office until the general election 
to be held during the year 1958, and until his successor is elected and 
qualified. The judge elected at the general election during the year 1958 
shall hold office until his successor has been elected and qualified at the 


presidential general election to be held during the year 1960. 


History: En. Sec. 1, p. 156, L. 1901; 
re-en. Sec. 6264, Rev. C. 1907; re-en. Sec. 
8813, R. C. M. 1921; amd. Sec. 2, Ch. 91, 
L. 1929; amd. Sec. 1, Ch. 18, L. 1955; amd. 


Sec. 1, Ch. 91, L. 1957; amd. Sec. 1, Ch. 


161, L. 1959. 


Amendments 


The 1955 amendment in the first para- 
graph deleted the word “thirteenth” from 
the list of districts having two judges 
each and inserted the words “in the thir- 
teenth, three judges and,” and added the 
second paragraph. 

The 1957 amendment in the first para- 
graph added “eleventh” to the list of dis- 
tricts having two judges each and in the 
second paragraph inserted the words “and 
election” to the heading of said paragraph, 
substituted “eleventh” for “thirteenth,” 
“seneral election to be held during the 
year 1958” for “next general election” and 
added the second sentence. 


93-303. 


The 1959 amendment added to the first 
paragraph the final clause, providing for 
three judges for the eighth district. 


Repealing Clauses 

Section 2 of Ch. 18, Laws 1955; Sec. 2, 
of Ch. 91, Laws 1957 and See. 2 of Ch. 
161, Laws 1959 repealed all acts and parts 
of acts in conflict therewith. 


Effective Dates 

Section 3 of Ch. 18, Laws 1955 pro- 
vided the act should be in effect immedi- 
ately upon its passage and approval. Ap- 
proved February 11, 1955. 

Section 3 of Ch. 91, Laws 1957 provid- 
ed the act should be in effect immediately 
upon its passage and approval. Approved 
March 4, 1957. 


References 


Cited or applied in Deich v. Deich, — 
M —, 323 P 2d 35, 38. 


(8814) Salaries of district judges. The annual salary of each 


district judge shall be nine thousand five hundred dollars ($9,500). 


History: En. Sec. 1, Ch. 176, L. 1919; 
re-en. Sec. 8814, R. C. M. 1921; amd. Sec. 1, 
Ch. 114, L. 1947; amd. Sec. 1, Ch. 84, L. 
1951; amd. Sec. 1, Ch. 247, L. 1955; amd. 
Sec. 1, Ch. 198, L. 1959. 


Compiler’s Note 
Although the Title of chapter 198 stated 


that the act provided an effective date, 
the body of the act itself did not contain 
a specific effective date. 

Amendments 

The 1951 amendment raised the salary 


from $6,000 to $7,500. 
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Effective Dates 


Section 3 of Ch. 84, Laws 1951 provided 
the act should be in effect from and after 
December 1, 1952. 

Section 3 of Ch. 247, Laws 1955 pro- 
vided the act should be in effect from 
and after its passage and approval. Ap- 
proved March 11, 1955. 


The 1955 amendment raised the salary 
from $7,500 to $9,000. 

The 1959 amendment raised the salary 
from $9,000 to $9,500. 

Repealing Clauses 


Section 2 of Ch. 84, Laws 1951; Sec. 2 
of Ch. 247, Laws 1955 and Sec. 2 of Ch. 
198, Laws 1959 repealed all acts and parts 
of acts in conflict therewith. 


93-305. (8816) Expenses when sitting out of district, or attending 
judges’ conference. Every judge who shall sit in the place of another 
judge in the trial or hearing of an action or proceeding in a district other 
than his own, or in the supreme court, or who shall attend a conference 
of judges in Helena called by the chief justice of the supreme court, shall 
be paid his actual expenses while engaged in that service as follows: His 
actual traveling expenses in going from the county seat which he makes 
his place of residence to the place of trial, or conference, and return, and 
his board and lodging while engaged in the trial, hearing, or conference. 


History: En. Sec. 1, Ch. 3, L. 1907; 
Sec. 293, Rev. C. 1907; re-en. Sec. 8816, R. 
C. M. 1921; amd. Sec. 1, Ch. 15, L. 1953. 


Amendment 
The 1953 amendment added the provi- 


93-309. (8820) Vacancies. 
Retirement 


Retirement of a district judge under 
the provisions of sections 68-101 to 68-1313 


93-310. 
Authority of Judge 


This section and section 93-2906 give a 
judge called in under the provisions of 
section 93-901 the authority to draw ad- 


93-312. 


Authority of Governor 


Where there is a duly qualified and 
acting judge in district governor is with- 
out power to order judges of other dis- 
trict into various counties of his district 
to assume judicial powers in such county. 
State ex rel. Bennett v. Bonner, 123 M 
414, 214 P 2d 747. 

This section does not empower the gov- 
ernor to exclude or remove from office the 
duly elected qualified and acting judge of 


93-314. 


sions in this section relating to a confer- 
ence of judges. 


Judges@—22(10). 
48 C.J.S. Judges § 36. 


creates a vacancy which must be filled by 
the governor. State ex rel. Jardine v. 
Ford, 120 M 507, 188 P 2d 422, 425. 


(8821) District courts by judges of other counties. 


ditional jurors from jury box No. 3 for 
the remainder of the term under the 
provisions of section 93-1510. State v. 
Hay, 120 M 573, 194 P 2d 232, 234, 


(8823) Governor may require judge to hold court, etc. 


a judicial district. State ex rel. Bennett v. 
Bonner, 123 M 414, 214 P 2d 747. 


Judge Declining to Perform Duties 


If a judge declines to properly perform 
his official duties, relief must be had from 
the supreme court rather than from the 
executive power of the state. State ex 
rel. Bennett v. Bonner, 123 M 414, 214 P 
2d 747. 


(8825) Itemized statements—verification—filing. On the first 


of each month, or within three (3) days thereafter, such district judge, who 
may desire to avail himself of the provisions of this act, shall make out an 
itemized claim against the state of Montana, showing, with dates and 
particulars, all moneys by him, within the preceding month, paid out and 
expended for and on account of such expenses; and shall verify such claim 
by making thereon or appending thereto his sworn affidavit that the items 
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of the claim are true and correct, and are wholly unpaid, and that the 
expenditures therein enumerated were actually and necessarily made in 
the discharge of official business while away from home. He shall then 
file such claim with the clerk of the state board of examiners. At the first 
meeting of the board thereafter, the state board of examiners shall allow 
such claim, if properly verified, as above provided, and order a warrant 
drawn in payment thereof, and the state auditor shall thereupon, and in 
pursuance thereof, draw and issue a warrant of the state of Montana in pay- 
ment of such claim, and forward the same to the claimant and take a 
receipt therefor. 


History: En. Sec. 2, Ch. 91, L. 1911; re- 


first of each month” for “Twice a year, on 
en. Sec. 8825, R. C. M. 1921; amd. Sec. 1, 


the first days of January and July of each 


Ch. 67, L. 1951. year” and substituted “within the preced- 
ing month” for “within the last precedin 
Amendment ae months.” ties sae pee 
The 1951 amendment substituted “On the 
93-315. (8826) Terms of court. The district court of each county 


which is a judicial district by itself has no terms, and must be always open 
for the transaction of business, except on legal holidays and non-judicial 
days. Juries for the trial of causes must be called by the judge as often as 
the public business requires. In each district where two or more counties 
are united the judge thereof must fix the term of court in each county in 
his district, and there must be at least four terms a year in each county. 
Any order of the judge of such district fixing terms of court shall be filed in 
the office of the clerk of the district court in each county of his district, 
and shall remain in effect until further order of the judge; provided, that 
nothing in this section shall be construed to prevent the calling of a spe- 
cial term of court, with or without a jury, when in the opinion of the pre- 
siding judge the same is necessary. The district judge may adjourn a 
term of district court in one county to a future day certain, and in the 
meantime hold court in another county. 


History: En. Sec. 38, C. Civ. Proc. 1895; 
amd. Sec. 1, p. 156, L. 1901; Sec. 6272, 
Rev. C. 1907; re-en. Sec. 8826, R. C. M. 
1921, amd. Sec. 1, Ch. 144, L. 1959. Cal. C. 
Civ. Proc. Sec. 73. 


Amendment 
The 1959 amendment substituted “by 


order, or a copy thereof, to be filed in the 
office of the clerk of the district court in 
each county in his district, and such clerk 
must cause the same to be published in 
some newspaper printed in his county for 
three successive weeks immediately after 
the filing of such order, the costs of which 
shall be a county charge, and no change 


the judge as often as the public business 
requires” for “on the first Monday of 
every alternate month, if the Judge so di- 
rects, and oftener if the public business 
requires” at the end of the second sen- 
tence; deleted the words “which must be 
held at the county seat’ which followed 
“county in his district” in the third sen- 
tence; and substituted the portion of the 
fourth sentence preceding the proviso for 
“The judge of such district court must, 
within ten days after the first day of De- 
cember of each year, make an order which 
must designate the times at which the 
terms of court are to be held in each 
county in his district in the coming year, 
beginning with the first day of January 
following such order, and must cause such 


of time of holding the terms of court so 
fixed in any county must be made during 
the year.” 


Terms—Effect on Grand Jury 


Although district court is always open 
and each term continues until the succeed- 
ing term, the terms as fixed by the court 
limit the existence of the grand jury, the 
beginning of each term constituting a 
“final adjournment” of the preceding term 
within the meaning of section 94-6314. 
State ex rel. Adami v. Lewis and Clark 
County, 124 M 282, 220 P 2d 1052. 


References 


Cited in State v. Saginaw, 124 M 225, 
220 P 2d 1021, 1024. 
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93-316. (8827) Adjournments—terms in districts of more than one 
county. Adjournments from day to day, or from time to time, are to be 
construed as recesses in the session or term, and shall not prevent the court 
from sitting at any time. In districts where two or more counties are 
united, court may be held, causes tried, with or without a jury, and busi- 
ness transacted in any and all of the counties of the district continuously 
and simultaneously, with or without recesses, and without regard to the 
beginning or ending of any of the terms in any of the counties of the dis- 
trict. The judge of such district may hold court in one county of such dis- 
trict, try causes, with or without a jury, and transact business, while at the 
same time court may be held, causes tried, with or without a jury, and busi- 
ness transacted in any other county of such district by the same judge or 
by any other district judge of the state, when requested or assigned thereto 


under any of the provisions of the code or statutes of Montana. 


History: Ap. p. Sec. 39, C. Civ. Proc. 
1895; amd. Sec. 1, Ch. 184, L. 1907; Sec. 
6273, Rev. C. 1907; re-en. Sec. 8827, R. C. 
M. 1921; amd. Sec. 2, Ch. 144, L. 1959. 


Amendment 


The 1959 amendment substituted the 
latter part of the second sentence, begin- 
ning with “any and all of the counties” 
for “any county from the beginning of the 
term to the beginning of the next term in 
the same county, notwithstanding the time 
or term fixed for holding said district 
court in another county in the same dis- 


93-318. (8829) Original jurisdiction. 


Aggregation of Causes of Action 


Held, that where there are several causes 
of action, each for less than the jurisdic- 
tional minimum for the district court, they 
may be prosecuted in the district court 
where their aggregate exceeds the juris- 
dictional minimum. Stokke v. Graham, 129 
M 96, 281 P 2d 1025, 1026. See, however, 


93-320. (8831) Process. 


References 


Cited or applied in Fraser v. Clark, 128 
M 160, 273 P 2d 105, 114. 


93-321. 
Operation and Hffect 


Where a criminal case was assigned an 
odd number and under the rules in force 
under this section for the district court 
of the first judicial district, all civil and 
criminal cases bearing an odd number 
shall be assigned to department one of 
said court, it was not within the authority 
of the judge of department two to rule 
on a motion to suppress certain evidence 
and such proceedings under department 
two were void. State ex rel. Magnuson 


10 


trict, to the same extent and effect, and 
with like power as if there were no other 
term of court held or fixed in such other 
county”; inserted the words “by the same 
judge or” in the latter part of the third 
sentence; and, at the end of the section, 
substituted “under any of the provisions 
of the code or statutes of Montana” for 
“as provided in section 93-310.” 


Repealing Clause 

Section 3 of Ch. 144, Laws 1959 re- 
pealed all acts or parts of acts in conflict 
therewith. 


the concurring opinions, 129 M 96, 281 P 
2d 1025, 1027. 


References 


Cited in Benson v. Benson, 121 M 439, 
193 P 2d 827, 829; State ex rel. Lay v. 


_ District Court, 122 M 61, 198 P 2d 761, 


765. 


(8832) Terms and departments of court, etc. 


v. District Court, 125 M 79, 231 P 2d 941, 
942, 944, 

Where judge of the second department 
assumed jurisdiction of a divorce suit, | 
even though, under the rules, it was prop- | 
erly assignable to the first department, it | 
was beyond the power of the judge of the) 
first department to interfere in any way | 
and proceedings wherein he set aside an 
divorce were null and void. Deich v._ 
Deich, — M —, 323 P 2d 35, 40. 


a 


a 


93-502. 


DISQUALIFICATION OF JUDICIAL OFFICERS 


93-901 


CHAPTER 5—GENERAL PROVISIONS RESPECTING THE POWERS, 
PROCEEDINGS AND HOLDING OF COURTS OF JUSTICE 


References 


Cited or applied in State ex rel. Kennedy 
v. District Court, 121 M 320, 194 P 2d 256, 
259, 2 ALR 2d 1050; State ex rel. Ben- 


93-506. 
Cross-Reference 


See note to sec. 93-507. Miller v. Emer- 
son, 120 M 380, 186 P 2d 220. 


93-507. (8850) Nonjudicial days. 


Failure to Object to Proceedings 


By failure to interpose timely objection 
or by consenting to proceed with the case 


(8845) Courts of record may make rules. 


nett v. Bonner, 123 M 414, 214 P 2d 
747; Sullivan v. Board of County Comrs., 
124 M 364, 224 P 2d 1385, 137. 


(8849) Days on which courts, etc., may be held. 


a party waives his right to object to pro- 
ceedings conducted on a holiday. Miller 
v. Emerson, 120 M 380, 186 P 2d 220, 222. 


CHAPTER 9—DISQUALIFICATION OF JUDICIAL OFFICERS 


93-901. 
Cross-Reference 


Disqualification of judge 
proceedings, sec. 94-6913. 


Affidavit of Disqualification by Attorney 


When an attorney makes the affidavit of 
disqualification for bias he should make 
it on his own belief that his client cannot 
havea fair trial. State ex rel. Coleman v. 
District Court, 120 M 372, 186 P 2d 91, 
93. 


in criminal 


Application of Section 

The provisions of subd. 4 of this section 
apply not only to ordinary law suits but 
to any “action, motion or proceeding” in- 
eluding proceedings for the establishment 
of an irrigation district. In re Woodside- 
Florence Irr. Dist., 121 M 346, 194 P 2d 
241, 256. 

Where a judge in a probate proceeding 
is disqualified for imputed bias and preju- 
dice under this section, the procedure for 
calling in another judge is under this sec- 
tion and not under section 91-2001 which 
has no application when the disqualifica- 
tion is for imputed bias and prejudice. 
State ex rel. O’Sullivan v. District Court, 


127 M 32, 256 P 2d 1076, 1078. 


Authority of Called Judge 


A judge called in under the provisions 
of this section has the right under the 
provisions of section 93-1510 to draw ad- 
ditional jurors from jury box No. 3 to 
serve for the remainder of the term. State 
v. Hay, 120 M 573, 194 P 2d 232, 234. 


Authority of Disqualified Judge 


Upon the filing of the affidavit under 
subd. 4, the judge as to whom such dis- 
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(8868) Cases in which judge may be disqualified, etc. 


qualification is averred is without author- 
ity to act further in the action, motion or 
proceeding except as the doing of purely 
ministerial act of arranging the calendar, 
regulating the order of business, calling in 
another judge, or transferring the case 
if transfer is proper. In re Woodside- 
Florence Irr. Dist., 121 M 346, 194 P 2d 241, 
244; State ex rel. Sullivan v. District 
Court, 122 M 1, 196 P 2d 452, 455. 
Where the regularly presiding judge 
was disqualified and thereafter the second 
judge was disqualified, the regular pre- 
siding judge had the power to arrange the 
calendar and call in another judge. Fuller 
v. Gibbs, 122 M 177, 199 P 2d 851, 855. 


Change of Venue 

The district judge’s compliance with 
this section is a condition precedent to 
obtaining a change of venue under section 
93-2906. State ex rel. Coleman vy. District 
Court, 120 M 372, 186 P 2d 91, 94. 


Disqualified Judge 


Where, during the course of a divorce 
proceeding a judge is disqualified and 
another judge assumes jurisdiction and 
commits the husband to jail for contempt, 
on a habeas corpus petition brought by 
the jailed husband the disqualified judge 
would not be authorized to act and a writ 
of prohibition will lie to prohibit such 
judge from proceeding further in the 
habeas corpus matter. State v. District 
Court of Lewis and Clark County, 130 M 
73, 295 P 2d 233, 


Filing of Affidavit—HEffect 


The mere filing of the affidavit ipso 
facto works the disqualification of the 


93-901 


judge against whom it is directed. In re 
Woodside-Florence Irr. Dist., 121 M 346, 
194 P 2d 241, 244, 

The mere filing of such affidavit ipso 
facto worked the disqualification of the 
judge against whom it was directed and 
except as is expressly provided in and 
allowed by the provisions of subdivision 
4 of section 93-901, all orders in the cause 
made by the judge subsequent to the filing 
of the affidavit of disqualification against 
said judge are set aside, vacated and held 
for naught as null and void for want of 
jurisdiction. State ex rel. McVay v. Dis- 
trict Court, 126 M 382, 251 P 2d 840, 849. 

In habeas corpus proceedings relating 
to custody of children under divorce decree 
where judge assumed jurisdiction on Oc- 
tober 28, father’s affidavit for disqualifica- 
tion of judge was timely filed on October 
31 depriving judge of jurisdiction in the 
case and judgment rendered by him there- 
after was null and void. Mead v. Mead, 
— M —,, 332 P 2d 499, 500. 


Grounds for Disqualification 


The fact that the judge had previously 
heard some criminal matter against the 
person who was acting as the agent of 
the defendant but who was not a party 
to the action himself was not a ground 
for disqualification. Gibbs v. Fuller, 120 
M 516, 188 P 2d 426, 428. 


Juvenile Delinquency Proceedings 


From a reading of the statutes govern- 
ing juvenile matters it is apparent that 
the legislative intent is that juvenile mat- 
ters and proceedings are to be treated as 
civil and not as criminal proceedings and 
therefore the provisions of this section re- 
lating to the disqualification of judges 
applies to juvenile delinquency proceed- 
ings. State ex rel. Ostoj v. McClernan, 129 
M 160, 284 P 2d 252, 254. 


Mandamus 


In action for mandamus to require dis- 
trict judge to call in another judge after 
affidavit of disqualification, judge cannot 
defend that the relatrix had not consented 
to the filing of the affidavit nor to the 
institution of the mandamus proceeding, 
where no attempt was made to raise such 
question under section 93-2121. State ex 
rel. Coleman v. District Court, 120 M 372, 
186 P 2d 91, 93. 


Number of Disqualifications 


Where plaintiff had already disqualified 
two judges, he had no right to disqualify 
another judge for bias or prejudice. Gibbs 
v. Fuller, 120 M 516, 188 P 2d 426, 428. 


Where judgment was obtained in action 
to quiet title, a subsequent proceeding for 
a writ of possession was a proceeding in 
the same action for the enforcement of 
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the judgment and therefore when two 
judges had been disqualified for bias or 
prejudice in the original proceeding an 
attempted disqualification of another judge 
by the defendant in the proceeding for 
writ of possession was of no effect. Fuller 
v. Gibbs, 122 M 177, 199 P 2d 851, 853. 


Operation and Effect 


This section and section 93-2906 are 
companion sections and must be construed 
together. State ex rel. Coleman v. District 
Court, 120 M 372, 186 P 2d 91, 94. 


The disqualification provided for in 
subd. 4 of this section stands upon the 
same level of importance as do those 
provided for in the preceding three sub- 
divisions, except as to the time when the 
imputation may be made, and operates as 
effectively if invoked at the proper time. 
In re Woodside-Florence Irr. Dist., 121 M 
346, 194 P 2d 241, 245. 


Probate Proceedings 


The word “proceeding” used in this see- 
tion applies to a probate proceeding, thus 
permitting the disqualification of judges 
therein for imputed bias. State ex rel. 
Reid v. District Court, 126 M 586, 256 P 
2d 546, 550. 

A proceeding for the administration of 
an estate of a deceased person advances 
step by step through various stages of the 
proceeding and involves successive deter- 
minations in the course of such proceed- 
ing. The term “proceeding” is used in the 
Probate Code as a general designation of 
the entire judicial procedure employed 
whereby the law is administered upon the 
various subjects within the probate juris- 
diction. State ex rel. Reid v. District 
Court, 126 M 586, 256 P 2d 546, 549, 550. 


Where appellant filed a petition for let- 
ters of special administration and for pro- 
bate of a will, which will was contested 
and during which appellant disqualified 
one judge for bias, and subsequent to the 
first petition, other parties filed a petition 
for letters of administration and appellant 
disqualified one judge for bias from hear- 
ing such petition, the appellant could not 
disqualify another judge from hearing the 
second petition since he had already dis- 
qualified the maximum of two judges as 
allowed by this section. State ex rel. 
Reid v. District Court, 126 M 586, 256 
P 2d 546. (See, however, dissenting opin- 
ions of Justices Angstman and Anderson 
in 126 M 586, 256 P 2d 546 at pages 551 
and 552 respectively.) 


Proof of Alleged Bias and Prejudice Is 
Neither Required Nor Permitted 


No inquiry as to the truth or falsity of 
the assertion of bias or prejudice can be 
permitted. State ex rel. Coleman v. Dis- 
trict Court, 120 M 372, 186 P 2d 91, 93. 


DISQUALIFICATION OF JUDICIAL OFFICER 


Time for Calling in New Judge 


While a district judge against whom an 
affidavit of disqualification for implied 
bias has been filed may take the time 
reasonably necessary to ascertain what 
other judge or judges may be available to 
preside in the case, he must proceed in 
good faith and without unreasonable delay 
to call another judge. State ex rel. Cole- 
man v. District Court, 120 M 372, 186 P 
ade 91. 93; 

A judge against whom an affidavit of 
disqualification has been filed ought not 
to be permitted to delay for ten months 
the calling in of another judge to sit in 
the case simply because he has not sooner 
been able to find a district judge who will 
accept such jurisdiction in conformity 
with the rules of his court. State ex rel. 
Coleman v. District Court, 120 M 372, 
186 P 2d 91, 94. 

When district judge fails to call in 
another judge within a reasonable time 
after the filing of an affidavit of bias, 
mandamus is the proper remedy. State 
ex rel. Coleman v. District Court, 120 M 
372, 186 P 2d 91, 94. 


Time for Disqualification 


A judge who has been called in and 
assumed jurisdiction of a case could be 
disqualified to hear a separate proceeding 
therein, long after he had actually exer- 
cised jurisdiction on other matters in the 
ease. McLeod v. McLeod, 126 M 32, 243 
P 2d 321. (This case rests upon Sullivan 
v. District Court, 122 M 1, 196 P 2d 452 
inasmuch as the Sullivan case by neces- 
sary implication overrules any contrary 
conclusion of Stefonick v. District Court, 
117 M 86, 157 P 2d 96.) 

Where the judge in issuing a writ of 
prohibition set November 21, 1950 as the 
return date and defendant filed a demur- 
rer, which was disposed of and then an 
answer to which plaintiff filed a reply so 
that the trial actually took place on 
April 25, 1951 upon the issues framed by 
the pleadings, an affidavit of disqualifica- 
tion of the judge for imputed bias and 
prejudice filed April 13, 1951 was timely. 
The izeturn date stated in the writ of 
prohibition (November 21, 1950) was not 
the “day appointed or fixed for the hear- 
ing or trial’ within the meaning of this 
section. Esterby v. Justice Court of Hell- 
gate Township, 127 M 1, 256 P 2d 544. 


Trial Date Fixed by Disqualified Judge 

A judge though disqualified may still 
arrange the calendar and where hearing 
date was fixed by disqualified judge and 
subsequent notice that another judge had 
accepted jurisdiction was tantamount to a 
notice that the trial would proceed on 
the date fixed where no different date was 
arranged for. Gibbs v. Fuller, 120 M 516, 
188 P 2d 426, 428. 


13 


93-901 


When Affidavit Must Be Filed 


Where notice of intention to move for 
a new trial was to be based on the minutes 
of court and affidavits to be filed and no 
affidavits were filed and no additional time 
for filing was obtained from the court, the 
moving parties had only ten additional 
days after the ten day period for filing 
affidavits in which to have the motion 
heard, and an affidavit of disqualification 
of the judge, filed less than five days be- 
fore the last day for hearing the motion, 
came too late. State v. District Court, 131 
M 404, 310 P 2d 1055, 1056. 


Withdrawal of Affidavit 


Upon the filing of the affidavit of dis- 
qualification, jurisdiction over the cause 
is lost, and disqualification cannot there- 
after be waived by a withdrawal of the 
affidavit over the protests and objections 
of the opposite party. In re Woodside- 
Florence Irr. Dist., 121 M 346, 194 P 2d 
241, 2465. 

The fact that the supreme court was 
not in session at the time the affidavit 
of disqualification was filed is no ground 
for permitting the withdrawal of the affi- 
davit and proceeding with the same judge 
over the objection of the opposite party. 
In re Woodside-Florence Irr. Dist., 121 M 
346, 194 P 2d 241, 256. 


Writ of Prohibition 


Relators in application for a writ of 
prohibition, were not joined as parties de- 
fendant in the original proceeding, there- 
fore were not served with notice of the 
date and place of hearing. They were 
joined as parties defendant by order of 
the court at the hearing; and immediately 
filed affidavit of disqualification required 
by this section. Upon the filing of the affi- 
davit the judge against whom it was di- 
rected was without authority to further 
act in the proceedings. State ex rel. Mon- 
tana State University v. District Court, 
132 M 262, 317 P 2d 309, 314. 


References 


Cited or applied in State ex rel. Ken- 
nedy v. District Court, 121 M 320, 194 P 
2d 256, 263, 2 ALR 2d 1050; State ex 
rel. Bennett v. Bonner, 123 M 414, 214 
P 2d 747; State ex rel. Gilreath v. Dis- 
trict Court, 127 M 431, 265 P 2d 651, 653 
(dissenting opinion); State ex rel. Haegg 
v. District Court, 130 M 530, 304 P 2d 
DULG LE ia 


Interest of judge in an official or repre- 
sentative capacity as disqualification. 10 
ALR 2d 13807. 


Power of successor judge taking office 
during term time to vacate, etc., judgment 
entered by his predecessor. 11 ALR 2d 
1117, 
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CHAPTER 11—MISCELLANEOUS PROVISIONS RESPECTING COURTS AND 
JUDICIAL OFFICERS 


93-1101. (8877) Subsequent applications for orders refused, etc. 


References 
Cited in State ex rel. McVay v. District 


Court, 126 M 382, 251 P 2d 840, 848. 
93-1106. (8882) Means to carry jurisdiction into effect. 


References M 357, 303 P 2d 393, at 411 (dissenting 
Cited or applied in State v. Rother, 130 opinion). 


CHAPTER 13—JURORS—QUALIFICATIONS AND EXEMPTIONS 
93-1301. (8890) Who competent to act as juror. 


References 


Cited or applied in State v. Deeds, 130 
M 508, 805 P 2d 321, 323. 


93-1305. (8894) Who may be excused. 


References 


Cited or applied in State v. Hay, 120 M 
573, 194 P 2d 232, 235. 


Exclusion of attorneys from jury list in 
criminal cases. 32 ALR 2d 890. 


CHAPTER 14—JURORS—SELECTION AND RETURN 


Section 93-1401. Jury lists, by whom and when to be made. 
93-1402. Selection of persons qualified to serve as trial jurors. 
93-1404. Duty of clerk—jury boxes. 


93-1401. (8896) Jury lists, by whom and when to be made. The chair- 
man of the county commissioners, or in his absence, any member of the 
board of county commissioners, the county treasurer, and the county 
assessor, or any two of such officers, of each county must meet at the county 
seat of each county at the office of the county clerk on the second Monday 
of December of each year, for the purpose of making a list of persons to 
serve as trial jurors for the ensuing year. If they fail to meet on the day 
specified in this section, they must meet as soon thereafter as practicable. 
The first meeting of such officers for the purpose of making such list is 
within ten [10] days after this code takes effect. 

History: En. Sec. 240, C. Civ. Proc. 


1895; re-en. Sec. 6342, Rev. C. 1907; re-en. 
Sec. 8896, R. C. M. 1921; amd. Sec. 1, Ch. 


133, L. 1949; amd. Sec. 1, Ch. 86, L. 1959. 


Cal. C. Civ. Proc. Sec. 204. 


Amendments 

The 1949 amendment inserted the words 
“or in his absence, any member of the 
board of county commissioners” and the 
words “or any two of such officers.” 

The 1959 amendment substituted ‘De- 
cember” for “January” in this section. 


93-1402. 


Repealing Clauses 

Section 2 of Ch. 133, Laws 1949 and 
See. 2 of Ch.-86, Laws 1959 repealed all 
acts and parts of acts in conflict there- 
with. 


Effective Date 
Section 3 of Ch. 133, L. 1949 provided 
the act should be in effect from and after 


its passage and approval. Approved March 
L, 1949, 


References 


Cited in State v. Hay, 120 M 573, 194 
PP 2d 282, 2385; State v. Deeds, 130 M 5038, 
SO ose od 321, "323, 


(8897) Selection of persons qualified to serve as trial jurors. 


At the meeting, specified in the last section, the officers present must select, 


SELECTION OF JURORS 93-1406 
from the last assessment roll of the county, and make a list of the names 
of all persons qualified to serve as trial jurors, as prescribed in the last 
chapter. Each name so appearing on said list shall be assigned a number 
which shall be placed opposite the name on the jury list and shall be con- 
sidered the number of the juror opposite whose name it appears. Said num- 
bers shall be consecutive from “1” to the total number of jurors. 


History: En. Sec. 241, C. Civ. Proc. 
1895; re-en. Sec. 6343, Rev. C. 1907; amd. 
Sec. 1, Ch. 80, L. 1919; re-en. Sec. 8897, 
R. C. M. 1921; amd. Sec. 1, Ch. 168, L. 
1957. 


Amendment 
The 1957 amendment added the second 
and third sentences. 
93-1403. (8898) Lists delivered to clerk. 
References 
Cited in State v. Hay, 120 M 573, 194 
P 2d 232, 235. 

93-1404. (8899) Duty of clerk—jury boxes. The clerk shall prepare 
and keep a jury box and contents as follows: The number of each juror 
shall be written, typed or stamped on paper or other suitable material, 
and enclosed in separate black capsules, identical in all respects, and placed 
in a box of ample size to permit said capsules to be thoroughly mixed, 
and which said box shall be kept for that purpose and shall be known as, 
and plainly marked, “jury box No. 1.” Said capsules may be used as often 
as necessary; provided, however, no capsule shall be used which is in any 
manner whatsoever defaced or disfigured, or so marked that it may be 
recognized or distinguished from the other capsules in said jury box No. 1. 
There shall be so enclosed in said box one number, and only one number, 


References 
Cited in State v. Hay, 120 M 573, 194 


P 2d 232, 235; State v. Deeds, 130 M 503, 
305 P 2d 321, 323. 


corresponding to the name of each juror on the jury list. 


History: En. Sec. 243, ©. Civ. Proc. 
1895; re-en. Sec. 6345, Rev. C. 1907; amd. 
Sec. 1, Ch. 35, L. 1919; re-en. Sec. 8899, 
R. C. M. 1921; amd. Sec. 2, Ch. 168, L. 
1957. Cal. C. Civ. Proc. Sec. 209. 


Amendment 

The 1957 amendment substituted the 
words “The clerk shall prepare and keep 
a jury box and contents as follows: The 
number of each juror shall be written, 
typed or stamped on paper or other suit- 
able material, and enclosed in separate 
black capsules, identical in all respects, 
and placed” for the words “Immediately 
after the list has been delivered to him, 


93-1405. 


Repeal 


This section (Sec. 244, C. Civ. Proce. 
1895), relating to the ballot box and re- 


93-1406. 
Cross-Reference 


See note to sec. 93-1504. State v. Allison, 
22M 120,,199 Pad 279. 


(8900) Repealed. 


the clerk must prepare suitable ballots, by 
writing the name of each person so se- 
lected, as contained in the list, with his 
place of residence and other additions, on 
a separate piece of paper. The ballots 
must be uniform, as nearly as may be, in 
appearance, and each ballot must there- 
after be inserted in a black capsule, and 
when all the said ballots have been so in- 
serted, the clerk must deposit them” and 
added the third sentence. 


References 


Cited in State v. Hay, 120, M 573, 194 
P 2d 232, 235; State v. Porter, 125 M 
503, 242 P 2d 984, 986; State v. Deeds, 180 
M 508, 305 P 2d 321, 325. 


maining ballots, was repealed by Sec. 10, 
Ch. 168, Laws 1957, effective January 1, 
1958. 


(8901) Term of service of jurors. 


References 

Cited in State ex rel. Adami v. Lewis 
and Clark County, 124 M 282, 220 P 2d 
1052, 1055. 
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CHAPTER 15—JURORS—DRAWING AND SUMMONING 
FOR COURTS OF RECORD 


Section 93-1501. Summoning of trial jury. 


93-1502. District judge to draw jury. 
93-1503. Drawing—how conducted. 
93-1504. Jury box No. 2. 
93-1505. Jurors—when to be drawn from jury box No. 2. 
93-1506. Jury box No. 3. 
93-1509. Sheriff to summon jurors, how. 
93-1510. Jurors drawn from jury box No. 3, when. 
93-1511. Summoning jurors to complete a panel. 
93-1501. (8902) Summoning of trial jury. At least once each year in 


each county, when a civil or criminal case has been at issue and ready for 
trial for more than six (6) months and the plaintiff or defendant in such 
ease has requested a jury trial or whenever the business of a district court 
requires the attendance of a trial jury for the trial of civil or criminal cases, 
and no jury is in attendance, the court must make an order directing a trial 
jury to be drawn and summoned to attend before said court. Such order 
must specify the number of jurors to be drawn, and the time at which the 
jurors are required to attend, which time may be at the same term in 
which the jurors are drawn, or at the next succeeding term, in the discretion 
of the court. And the court may direct that such causes, either criminal or 
eivil, in which a jury may be required, or in which a jury may have been 
demanded, be continued and fixed for trial when a jury shall be in at- 
tendance. 


History: En. Sec. 260, C. Civ. Proc. 
1895; amd. Sec. 1, Ch. 7, L. 1907; Sec. 


Repealing Clauses 
Section 2 of Ch. 62, L. 1949 repealed 


6348, Rev. C. 1907; re-en. Sec. 8902, R. C. 
M. 1921; amd. Sec. 1, Ch. 62, L. 1949. Cal. 
C. Civ. Proc. Sec. 214. 


Amendment 


The 1949 amendment inserted the first 
part of this section reading “At least once 
each year in each county, when a civil 
or criminal case has been at issue and 
ready for trial for more than six (6) 
months and the plaintiff or defendant in 
such case has requested a jury trial or” 
and substituted the word “must” for “may” 
between the words “the court” and “make 
an order directing a trial jury.” 


93-1502. 


Chapter 277 of the Montana Session Laws 
of 1947 (secs. 93-4912 to 93-4915, Revised 
Codes 1947). 

Section 3 of Ch. 62, L. 1949 repealed 
all a and parts of acts in conflict there- 
with. 


Cross-Reference 


See note to sec. 93-1510. State v. Hay, 
120 M 573, 194 P 2d 232, 235, 


Effect of juror’s false or erroneous 
answer on voir dire in personal injury or 
death action as to previous claims of 
action for damages by himself or his fam- 
ily. 38 ALR 2d 624. 


(8903) District judge to draw jury. Immediately upon the 


order mentioned in the preceding section having been made the district 
judge shall in the presence of the clerk of the court proceed to draw the 
jurors by number from jury box No. 1. 


History: En. Sec. 261, C. Civ. Proc. 
1895; re-en. Sec. 6349, Rev. C. 1907; re-en. 
Sec. 8903, R. C. M. 1921; amd. Sec. 1, Ch. 
151, L. 1937; amd. Sec. 1, Ch. 3, L. 1939; 
amd. Sec. 3, Ch. 168, L. 1957. Cal. C. Civ. 
Proc. Sec. 215. 


93-1503. (8904) Drawing—how conducted. 1. 


Amendment 

The 1957 amendment inserted the words 
“by number.” 

References 


Cited or applied in State v. Porter, 
125 M 503, 242 P 2d 984, 986; State v. 
Deeds, 130 M 508, 305 P 2d 321, 325. 


The clerk must place 


said box on a rod so that the same may readily revolve and said box must 
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be revolved a sufficient number of times so as to insure that the capsules 
in said box shall become thoroughly mixed, and thereafter the judge must 
draw from said box one at a time, as many of said capsules containing the 
numbers of jurors as are ordered by the court. 


2. A minute of the drawing shall be entered in the minutes of the court, 
which must show the names of the jurors corresponding to the numbers 
so drawn from said jury box. 


3. If the name of any person so drawn is deceased or insane, or who 
may have permanently removed from the county, and the fact shall be 
made to appear to the satisfaction of the court, the name of such person 
shall be omitted from the list, and another juror drawn in his place, and the 
fact shall be entered upon the minutes of the court. The same proceeding 
Shall be had as often as may be necessary, until the number of jurors re- 
quired shall have been drawn. After the drawing shall have been com- 
pleted, the clerk shall make a copy of the list of names of the persons 
so drawn, and certify the same. In his certificate he shall state the date 
of the order and of the drawing, and the number of the jurors drawn, 
and the time when and the place where such jurors shall be required to 
appear. Such certificate and list shall be delivered to the sheriff for 
service. 

History: En. Sec. 262, C. Civ. Proc. subd. 3 substituted the present first sen- 
1895; re-en. Sec. 6350, Rev. C. 1907; amd. tence for one which read “If the name of 
Sec. 2, Ch. 35, L. 1919; re-en. Sec. 8904, any person is drawn from said box who is 
R. C. M. 1921; amd. Sec. 1, Ch. 148, L. deceased or insane, or who may have per- 


1933; amd. Sec. 2, Ch. 151, L. 1937; amd. manently removed from the county, or who 
Sec. 2, Ch. 3, L. 1939; amd. Sec. 4, Ch. is exempt from jury service, and the fact 


168, L. 1957. Cal. C. Civ. Proc. Sec. 219. shall be made to appear to the satisfaction 
of the court, the name of such person shall 
Amendment be omitted from the list, and the slip of 


The 1957 amendment in subd. 1 substi- paper having such name on it shall be de- 
tuted the word “numbers” for the word  stroyed and another juror drawn in his 
‘names’; in subd. 2 substituted “names of place, and the fact shall be entered upon 
the jurors corresponding to the numbers” the minutes of the court.” 
for “name on each slip of paper” and in 


93-1504. (8905) Jury box No. 2. After the adjournment of the term 
or session at which trial jurors have been returned, as prescribed in the 
last section, the clerk must deposit the capsules containing the numbers of 
the jurors who attended and served, in another box kept by him, known as 
and marked “jury box No. 2.” The capsules containing the ballots with 
the numbers of those who did not appear and serve must be returned to the 
box from which they were taken. 


History: En. Sec. 263, C. Civ. Proc. destroyed as prescribed in the preceding 
1895; re-en. Sec. 6351, Rev. C. 1907; amd. section” which appeared between the 
Sec. 3, Ch. 35, L. 1919; re-en. Sec. 8905, words “serve” and “must.” 

R. C. M. 1921; amd. Sec. 5, Ch. 168, L. 


1957. Jurors Called But Not Serving 
Where a panel of 89 persons was called 
Amendment and sworn as jurors for the term but were 


The 1957 amendment in the first sen- discharged before serving at any trial, 
tence substituted the words “numbers of such jurors had not served within the 
the jurors” for the words “ballots with the meaning of this section and it was proper 
names of those’; in the second sentence to return such names to jury box No. 1 
substituted “numbers” for “names” and and not jury box No. 2. State v. Allison, 
deleted the words “which have not been 122 M 120, 199 P 2d 279, 284, 


Ly, 
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93-1505. (8906) Jurors—when to be drawn from jury box No. 2. 
If, at the time of drawing trial jurors for a term or session, there is not a 
sufficient number of capsules containing the numbers of jurors thereon 
remaining in box No. 1, the judge presiding, after drawing all the capsules 
containing therein the numbers of the jurors, must draw the necessary 
number from box No. 2, containing the numbers of those jurors who have 
before served, as prescribed in the last section; and must continue to draw 
from that box until new lists of jurors are provided. 


History: En. Sec. 264, ©. Civ. Proc. numbers of jurors” “the numbers of the 
1895; re-en. Sec. 6352, Rev. C. 1907; amd. jurors” and “the numbers of those jurors” 
Sec. 4, Ch. 35, L. 1918; re-en. Sec. 8906, for “ballots with the names of jurors” 
R. C. M. 1921; amd. Sec. 2, Ch. 148, L. 1933; “ballots with the names of jurors there- 
amd. Sec. 6, Ch. 168, L. 1957. on” and “the names of those jurors” re- 

spectively. 

Amendment 


The 1957 amendment substituted “the 


93-1506. (8907) Jury box No. 3. The clerk must keep, in addition to 
the two boxes specified in the last two sections, a third box, known as and 
marked “jury box No. 3,” in which he must deposit capsules containing 
duplicate numbers of all persons selected and returned as trial jurors, who 
reside in the city or town where a trial term or session of a court of record 
is held, pursuant to law. 


History: En. Sec. 265, ©. Civ. Proc. word “numbers” for the words “ballots, 
1895; re-en. Sec. 6353, Rev. C. 1907; amd. with the names and the proper additions.” 
Sec. 5, Ch. 35, L. 1919; re-en. Sec. 8907, 


R. C. M. 1921; amd. Sec. 7, Ch. 168, L. References 
1957. Cited in State v. Hay, 120 M 573, 194 
P 2d 232, 235; State v. Porter, 125 M 508, 
Amendment 242 P 2d 984, 986. 


The 1957 amendment substituted the 


93-1507. (8908) Repealed. 


Repeal ing to the deposit of ballots in box No. 3, 
This section (See. 266, C. Civ. Proc. was repealed by Sec. 10, Ch. 168, Laws 
1895; amd. Sec. 6, Ch. 35, L. 1919), relat- 1957, effective January 1, 1958. 


93-1509. (8910) Sheriff to summon jurors, how. The sheriff, as soon 
as he receives a list or lists of jurors drawn, shall summon the persons 
named therein to attend the court at the time mentioned in the order, by 
a written notice by certified mail to that effect addressed to them to the 
postoffice address named in the jury list and deposited in the postoffice 
with the postage thereon prepaid, except in cases where the district judge 
expressly directs that such service shall be made by giving personal notice, 
and shall return the list to the court at the opening of the regular session 
thereof, or at such session or time as the jurors may be ordered to attend, 
specifying the names of those who are summoned, and the manner in which 
each person was notified. 


History: En. Sec. 280, C. Civ. Proc. words “certified mail’ for “registered 
1895; re-en. Sec. 6356, Rev. C. 1907; amd. mail” in this section. 
Sec. 1, Ch. 9, L. 1911; re-en. Sec. 8910, R. 


C. M. 1921; amd. Sec. 1, Ch. 88, L. 1959. Repealing Clause 
Cal. C. Civ. Proc. Sec. 225. ~ Section 2 of Ch. 88, Laws 1959 re- 
pealed all acts and parts of acts in con- 
Amendment flict therewith. 


The 1959 amendment substituted the 
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93-1510. (8911) Jurors drawn from jury box No. 3, when. If a suffi- 
cient number of trial jurors, duly drawn and notified, do not attend or can- 
not be obtained in the opinion of the court, without great delay or expense 
to form a jury, the court may, in its discretion, direct the clerk to draw 
from box No. 3, in the presence of the court, the numbers corresponding to 
the names of as many jurors on the jury list as the court deems sufficient 


for that purpose. 


History: En. Sec. 281, C. Civ. Proc. 
1895; re-en. Sec. 6357, Rev. C. 1907; re-en. 
Sec. 8911, R. C. M. 1921; amd. Sec. 8, Ch. 
168, L. 1957. Cal. C. Civ. Proc. Sec. 226. 


Amendment 


The 1957 amendment substituted the 
words “numbers corresponding to the 
names of as many jurors on the jury list” 
for the words “names of as many persons.” 


Called Judge—Authority 


A judge called in under the provisions 
of section 93-901 has the authority to 
draw additional jurors from jury box No. 
3 to serve for the remainder of the term. 
State v. Hay, 120 M 573, 194 P 2d 232, 
234. 


Operation and Effect 


It was error for the trial judge to deny 
the defendant’s motion to obtain addi- 
tional jurors from jury box No. 1, when 
-the inadequacy of the panel jury was 
called to the attention of the court six 
days before the case was to be tried, and 


93-1511. 


(8912) Summoning jurors to complete a panel. 


at the trial the judge then called addi- 
tional jurors from box No. 3. Defendant 
believed that a “Maine Street” jury would 
be antagonistic towards him and he made 
a timely request to have the venire aug- 
mented by additional jurors drawn from 
the entire county. Failure to provide an 
adequate panel was an abuse of discre- 
tion and amounted to the systematic and 
calculated exclusion of persons residing 
throughout the county at large other than 
those living in the city of Helena. State 
v. Porter, 125 M 503, 242 P 2d 984, 986. 


Right to Draw From Box No. 3 


Where seventy jurors were drawn from 
jury box No. 1, there was no abuse of 
discretion in not drawing more and no 
constitutional rights were violated by 
drawing from jury box No. 3 after the 
original panel was exhausted. State v. 
Hay, 120 M 5738, 194 P 2d 232, 235. 


References 


Cited in State v. Allison, 122 M 120, 
199 P 2d 279, 283. 


The sheriff 


must forthwith notify each person whose number has been drawn and 
make a return as prescribed in section 93-1509. 


History: En. Sec. 282, C. Civ. Proc. 
1895; re-en. Sec. 6358, Rev. C. 1907; re-en. 
Sec. 8912, R. C. M. 1921; amd. Sec. 9, Ch. 
168, L. 1957. 


Amendment 


The 1957 amendment substituted the 
words “whose number has been drawn” for 
the words “so drawn.” 


Repealing Clause 

Section 10 of Ch. 168, Laws 1957 read 
“That sections 93-1405 and 93-1507, and all 
acts and parts of acts in conflict herewith 
are hereby repealed.” 


Effective Date 


Section 11 of Ch. 168, Laws 1957 provid- 
ed the act should be in full force and ef- 
fect from and after January 1, 1958. 


CHAPTER 19—COURT STENOGRAPHERS 


Section 93-1906. 
93-1904. 


Application of Section 
This section governs only the furnishing 


of copies of the transcript of record for 


use in the trial court and has nothing to 


93-1906. 


Salary and expenses of stenographer—apportionment. 


(8931) To furnish copies to parties, etc. 


do with appeals to the Supreme Court. 
Sullivan v. Board of County Comrs., 124 
M 364, 224 P 2d 135, 136. 


(8933) Salary and expenses of stenographer—apportionment. 


Every stenographer appointed under the provisions of this chapter receives 
an annual salary of five thousand four hundred ($5,400.00) dollars and 
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no other compensation except as provided in section 93-1904, provided, 
however, that all transcripts and bills of exceptions required by the 
county shall be furnished without cost, payable in monthly installments 
out of the general funds of the counties comprising the district for which 
he is appointed, according and in proportion to the number of civil and 
criminal actions entered and commenced in the district courts of such 
counties respectively in the preceding year; and it shall be the duty of the 
judge of such district, on the first day of January of each year, or as soon 
thereafter as may be, to apportion the amount of such salary to be paid by 
each county in his district on the basis aforesaid. The stenographer is 
allowed, in addition to the salary and fees above provided, in judicial 
districts comprising more than one (1) county, his actual and necessary 
expenses of transportation and living when he goes on official business 
to a county of his judicial district other than the county in which he 
resides, from the time he leaves his place of residence until he returns 
thereto, said expenses to be apportioned and payable in the same way as 


the salary. 


History: En. Sec. 375, C. Civ. Proc. of the stenographer from $4,200 to $4,800 
1895; re-en. Sec. 6378, Rev. C. 1907; amd. and added the proviso in the middle of 
Sec. 1, Ch. 80, L. 1909; re-en. Sec. 8933, the first sentence. 

R. C. M. 1921; amd. Sec. 1, Ch. 36, L. 1927; The 1955 amendment raised the salary 
amd. Sec. 1, Ch. 73, L. 1945; amd. Sec. 1, of the stenographer from $4,800 to $5,400 
Ch. 49, L. 1951; amd. Sec. 1, Ch. 125, L. and substituted the word “thereafter” for 
1953; amd. Sec. 1, Ch. 76, L. 1955. Cal. C. “after” near the end of the first sentence. 
Civ. Proc. Secs. 271 and 274. 

Repealing Clauses 

Amendments Section 2 of Ch. 49, Laws 1951; Sec. 2 

The 1951 amendment raised the salary of Ch. 125, Laws 1953 and Sec. 2 of Ch. 
of the stenographer from $3,600 to $4,200. 76, Laws 1955 repealed all acts and parts 

The 1953 amendment raised the salary of acts in conflict therewith. 


CHAPTER 20—ATTORNEYS—QUALIFICATIONS—ADMISSION— 
LICENSE AND DISBARMENT 


93-2002. (8937) Qualifications, examination and admission. 
Operation and Effect would set at naught the labors and recom- 


Where an applicant took and failed the mendations of the board of law exam- 
bar examination three times, the supreme ners and nullify the governing statutes 
court will not allow a petition by the and rules of the court. Petition of Ber- 
applicant to admit the applicant on mo- gen, 125 M 607, 233 P 2d 399. 
tion and without examination for this 


CHAPTER 21—ATTORNEYS—POWERS—DUTIES— 
LIABILITIES AND COMPENSATION 


93-2104. (8977) Death or removal of attorney. 


Operation and Effect Where a divorced wife’s attorney died 

Where there is a failure to show that and defendant husband did not demand 
the procedure has been followed when an the appointment of a successor, the special 
attorney for a party litigant dies, a mo- appearance by an attorney to quash an 
tion to dismiss the appeal will be denied. order that the wife show cause why the 
In re Estate of Burton L. Knowles, 130 divorce decree should not be modified did 
M 637, 304 P 2d 923. not waive the defect that there was no 

When one attorney dies, appointment of statutory substitution of an attorney. Hand 
a successor must be demanded. Hand v._ v. Hand, 131 M 571, 312 P 2d 990, 993. 
Hand, 131 M 571, 312 P 2d 990, 993. 
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FORM OF CIVIL ACTION 


93-2120. 
Extent of Lien 


Where, in second trial of conversion 
action, plaintiff obtained judgment against 
defendant, the attorney’s lien on the 
judgment covered only the amount which 
would be realized on the judgment after 
costs accruing to defendant on appeal 
from first trial were deducted. Galbreath 
v. Armstrong, 121 M 387, 193 P 2d 630, 
635. 


Notice 


Under this section there is no need to 
file a notice of lien, the commencement of 
an action or the service of an answer 
containing a counterclaim being sufficient 
notice of the lien of the attorney. Gal- 
breath v. Armstrong, 121 M 387, 193 P 2d 
630, 634. 


93-2303 


(8993) Lien for compensation. 


Priority of Lien 

While an attorney’s lien is subordinate 
to the rights of the adverse party to offset 
judgments in the same actions or in ac- 
tions based on the same actions or in 
actions based on the same transactions, 
it is nevertheless superior to any right to 
offset judgments obtained in wholly inde- 
pendent actions. Galbreath v. Armstrong, 
121 M 387, 193 P 2d 630, 634. 

An attorney’s lien for unpaid compensa- 
tion is not superior to the adverse party’s 
claim for costs accruing as a part of the 
litigation on the cause of action. Galbreath 
v. Armstrong, 121 M 387, 193 P 2d 630, 
635. 


93-2121. (8994) Attorney may be compelled to show his authority. 


References 


Cited or applied in State ex rel. Cole- 
man v. District Court, 120 M 372, 186 P 
2d 91, 93. 


CHAPTER 22—JUDICIAL REMEDIES, ACTIONS AND SPECIAL PROCEEDINGS 


93-2201. 


References 
Cited or applied in State ex rel. Reid 


93-2202. 
References 
Cited or applied in State ex rel. Reid v. 


93-2203. (8997) Action defined. 
References 
Cited or applied in State ex rel. Reid v. 
93-2204. 


Probate Proceedings 
The administration of an estate of a 
deceased person is neither an action at 


(8995) Judicial remedies defined. 


vy. District Court, 126 M 586, 256 P 2d 
546, 549. 


(8996) Division of judicial remedies. 


District Court, 126 M 586, 256 P 2d 546, 
549. 


District Court, 126 M 586, 256 P 2d 546, 
549. 


(8998) Special proceeding defined. 


law nor a suit in equity but it is a special 
proceeding. State ex rel. Reid v. District 
Court, 126 M 586, 256 P 2d 546, 549. 


CHAPTER 23—FORM OF CIVIL ACTION 


93-2301. 
References 


Cited or applied in Hutchinson v. Bur- 
ton, 126 M 279, 247 P 2d 987, 999. 


93-2303. 
References 


Cited or applied in Hutchinson v. Bur- 
ton, 126 M 279, 247 P 2d 987, 999. 


(9008) One form of civil action only. 


(9010) Special issues not made by pleadings—how tried. 


93-2401 CIVIL PROCEDURE 


CHAPTER 24—TIME OF COMMENCING ACTIONS GENERALLY 


93-2401. (9011) Commencement of civil actions. 


Inclusion or exclusion of first and last Estoppel to rely on statute of limita- 
day for purposes of statute of limitations. tions. 24 ALR 2d 1413. © 
20 ALR 2d 1249. 


CHAPTER 25—LIMITATION OF ACTIONS FOR RECOVERY 
OF REAL PROPERTY 


Section 93-2502. When actions cannot be brought by grantee from the state. 

93-2504. Seizin within five years—when necessary in actions for real prop- 
erty—action for dower. 

93-2505. Such seizin, when necessary in action or defense arising out of 
title to or rents of real property. 

93-2506. Entry on real estate. k 

93-2507. Possession—when presumed—occupation deemed under legal title, 
unless adverse. 

93-2508. Oceupation under written instrument or judgment—when deemed 
adverse. 

93-2512. Relation of landlord and tenant as affecting adverse possession. 

93-2518. Occupancy and payment of taxes necessary to pahee: adverse pos- 
session. 

93-2515. Certain disabilities excluded from time to commence actions. 

93-2516. Application of chapter to lands sold and conveyed by state. 


93-2502. (9013) When actions cannot be brought by grantee from the 
state. No action can be brought for or in respect to real property by any 


person claiming under letters patent or grants from this state, unless the 
plaintiff, his ancestor, predecessor or grantor was seized or possessed of the 


property in question within ten (10) years before the commencement of — 
the action. In any such action the state of Montana may be made a party 


defendant, and shall have only the defenses thereto as are available to 
other parties defendant to the action; provided that no judgment in any 
such action shall include damages, ittocnby fees or court costs against 
the state of Montana. 


History: En. Sec. 481, C. Civ. Proc. “unless the same might have been com- 
1895; re-en. Sec. 6430, Rev. C. 1907; re-en. menced by the state as herein specified, 


Sec. 9013, R. C. M. 1921; amd. Sec. 1, Ch. -in case such patent had not been issued 


196, L. 1955. Cal. C. Civ. Proc. Sec. 316. or grant made.” 


Amendment Repealing Clause 


The 1955 amendment substituted all Section 2 of Ch. 196, Laws 1955 re- 
that part of the section beginning with pealed all acts and parts of acts in con- 
the words “unless the plaintiff * * *” for flict therewith. 


93-2504. (9015) Seizin within five years—when necessary in actions 
for real property—action for dower. No action for the recovery of real 
property, or for the possession thereof, can be maintained, unless it appear 


that the plaintiff, his ancestor, predecessor, or grantor, was seized or pos- 


sessed of the property in question within five [5] years before the com- 
mencement of the action. No action for the recovery of dower can be 
maintained by a widow unless the action is commenced within ten [10] 
years after the death of her husband. 


History: Ap. p. Sec. 29, p. 45, L. 1877; BR. C. M. 1921; amd. Sec. 1, Ch. 224, L. 
re-en. Sec. 29, 1st Div. Rev. Stat. 1879; 1953. Cal. C. Civ. Proc. Sec. 318. 
re-en. Sec. 29, 1st Div. Comp. Stat. 1887; 
amd. Sec. 483, C. Civ. Proc. 1895; re-en. Amendment 
Sec. 6432, Rev. C. 1907; re-en. Sec. 9015, The 1953 amendment substituted “five 
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years” for “ten years” the first time it ap- 
peared in this section. 


Application for Tax Deed 


The affidavit of service of notice of ap- 
plication for tax deed must recite whether 
the premises involved were occupied or un- 
occupied and if occupied by whom. Failure 
to so recite is a fatal defect. Davis v. 
Steingruber, 131 M 468, 311 P 2d 784, 786. 

Ditch Right 

Title by prescription to a ditch convey- 
ing water may be obtained by use thereof 
whenever water is needed. Te Selle v. 
Storey, 1383 M 1, 319 P 2d 218, 220. 

Where deed to defendant after describ- 
ing property by legal subdivisions con- 
tained clause: “Together with all the tene- 
ments, hereditaments and appurtenances, 
water rights and water ditches to the 
same belonging,’ if defendant’s predecessor 
used the ditch for more than ten years 
there was title in him by prescription 
which passed to defendant by deed and it 
was of no consequence that the deed did 
not specifically mention the ditch right as 
an appurtenance. Te Selle v. Storey, 133 
ied, 319 P'2d 218, 220. 


Operation and Effect 


Where plaintiff’s complaint alleges that 
“plaintiff is now the owner, entitled to 
possession,” there is a presumption under 
section 93-2507 that the person establish- 
ing a legal title to the property is in pos- 
session thereof within the time required 
by law, and it is up to the other party to 
Overcome the presumption with proof. 
Warren v. Warren, 127 M 259, 261 P 2d 
364, 365. 

Where party was the owner of the sur- 
face rights of land but there was a re- 
served right of entry for mining pur- 


93-2505. 


93-2505 


poses in another person, the owner of the 
surface rights could not acquire any right 
by adverse possession unless he could show 
possession of the mine independently of 
the possession of the surface of the land 
for grazing or other purposes. Lehfeldt v. 
Adams, 130 M 395, 303 P 2d 934, 937. 

In an action to quiet title, the fact that 
a county, which was named party de- 
fendant several months after the action 
was commenced, may have been entitled 
to assert the statute of limitations as a 
defense, did not make the same defense 
available to the plaintiff against a cross- 
complaint filed before the lapse of the 10- 
year period following the plaintiff’s ac- 
quisition of a tax title. Marek v Smith, 
132 M 738, 314 P 2d 864, 865. 

Where new parties are brought into a 
case, and it appears that between the 
commencement of the suit and the time 
when they are brought in, the period of 
limitations had expired, the new parties 
may plead the statute of limitations for 
themselves, but the plea is not available 
to the original defendants. Marek v. 
Smith, 132 M 73, 314 P 2d 864, 866. 

This section applies to a case where a 
fence was erected prior to the government 
survey and with intent to claim all with- 
in the fence even though a subsequent 
patent based on the survey lines does not 
include all to the fence. Thibault v. Flynn, 
133 M 461, 325 P 2d 914. 


References 


Cited or applied in Laas v. All Persons, 
121 M 438, 189 P 2d 670, 671; Barcus v. 
Galbreath, 122 M 537, 207 P 2d 559, 561; 
Clinton v. Miller, 124 M 463, 226 P 2d 
487, 497; Bond v. Birk, 126 M 250, 247 
P 2d 199, 200; Flathead Lumber Corp. v. 
Everett, 127 M 291, 263 P 2d 376, 377. 


(9016) Such seizin, when necessary in action or defense arising 


out of title to or rents of real property. No cause of action, or defense to 
an action, arising out of the title to real property, or to rents or profits out 
of the same, can be effectual, unless it appear that the person prosecuting 
the action, or making the defense, or under whose title the action is prose- 
cuted or the defense is made, or the ancestor, predecessor, or grantor of 
such person, was seized or possessed of the premises in question within five 
[5] years before the commencement of the act in respect to which such 


action is prosecuted or defense made. 


History: Ap. p. Sec. 30, p. 45, L. 1877; 
re-en. Sec. 30, Ist Div. Rev. Stat. 1879; 
re-en. Sec. 30, 1st Div. Comp. Stat. 1887; 
amd. Sec. 484, C. Civ. Proc. 1895; re-en. 
Sec. 6433, Rev. C. 1907; re-en. Sec. 9016, 
R. C. M. 1921; amd. Sec. 2, Ch. 224, L. 
1953. Cal. C. Civ. Proc. Sec. 319. 


Amendment 


The 1953 amendment substituted “five 
years” for “ten years” in this section. 
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Operation and Effect 


The bringing of an action against one 
in adverse possession disputing his title 
arrests the running of the statute. Flat- 
head Lumber Corp. v. Everett, 127 M 
291, 263 P. 2d 376, 378. 


Where party was the owner of the sur- 
face rights of land but there was a re- 
served right of entry for mining purposes 
in another person, the owner of the sur- 


93-2506 


face rights could not acquire any rights 
by adverse possession unless he could show 
possession of the mine independently of 
the possession of the surface of the land 
for grazing or other purposes. Lehfeldt v. 
Adams, 130 M 395, 303 P 2d 934, 937. 


Pleading 


Since a person in adverse possession can 
acquire no new right as against the plain- 
tiffs by the mere fact that they remain in 
possession during the pendency of the 
action it follows that a pleading of ad- 
verse possession by defendants for ten 
years is insufficient to constitute a de- 
fense unless it is alleged that the ten 
years were before the commencement of 
the action, and the trial court erred in 
sustaining a motion for judgment on the 
pleadings and in entering judgment there- 
on for defendants. Flathead Lumber 


93-2506. 


(9017) Entry on real estate. 


CIVIL PROCEDURE 


Corp. v. Everett, 127 M 291, 263 P 2d 
376, 378. 


Possession By Constructive Trustee 


Where daughter deeded property to 
mother to be held in trust for her and 
later mother deeded property to another 
daughter with the understanding that it 
was to be held for the benefit of the first 
daughter, the possession of the mother and 
the second daughter was the possession of 
and for the first daughter and therefore 
an action by the first daughter to recover 
the property was not barred. Opp v. 
Boggs, 121 M 131, 193 P 2d 379, 384. 


References 

Cited or applied in Laas v. All Persons, 
121 M 43, 189 P 2d 670, 671; Bond v. 
Birk, 126 M 250, 247 P 2d 199, 200; Te 
Selle v. Storey, 133 M 1, 319 P 2d 218, 219. 


No entry upon real estate is 


deemed sufficient or valid as a claim, unless an action be commenced there- 
upon within one [1] year after making such entry, and within five [5] 
years from the time when the right to make it descended or accrued. 


History: Ap. p. Sec. 3, p. 466, Bannack 
Stat.; re-en. Sec. 3, p. 515, Cod. Stat. 
1871; amd. Sec. 31, p. 46, L. 1877; re-en. 
Sec. 31, 1st Div. Rev. Stat. 1879; re-en. 
Sec. 31, 1st Div. Comp. Stat. 1887; amd. 
Sec. 485, C. Civ. Proc. 1895; re-en. Sec. 
6434, Rev. C. 1907; re-en. Sec. 9017, R. 


93-2507. 
der legal title, unless adverse. 


C. M. 1921; amd. Sec. 3, Ch. 224, L. 1953. 
Cal. C. Civ. Proc. Sec. 320. 
Amendment 


The 1953 amendment substituted “five 
years” for “ten years” in this section. 


(9018) Possession—when presumed—occupation deemed un- 
In every action for the recovery of real 


property, or the possession thereof, the person establishing a legal title to 
the property is presumed to have been possessed thereof within the time 
required by law, and the occupation of the property by any other person 
is deemed to have been under and in subordination to the legal title, unless 
it appear that the property has been held and possessed adversely to such 


legal title for five [5] years before the commencement of the action. 


History: En. Sec. 4, p. 466, Bannack 
Stat.; re-en. Sec. 4, p. 515, Cod. Stat. 
1871; amd. Sec. 32, p. 46, L. 1877; re-en. 
Sec. 32, 1st Div. Rev. Stat. 1879; re-en. 
Sec. 32, 1st Div. Comp. Stat. 1887; amd. 
Sec. 486, C. Civ. Proc. 1895; re-en. Sec. 
6435, Rev. C. 1907; re-en. Sec. 9018, R. 
C. M. 1921; amd. Sec. 4, Ch. 224, L. 1953. 
Cal. C. Civ. Proc. Sec. 321. 


Amendment 
The 1953 amendment substituted “five 
years” for “ten years” in this section. 


Burden of Proof 


In action by mortgagor to quiet title to 
grazing lands burden of proving adverse 
possession was upon the plaintiff. Bell v. 
Gussenhoven, 132 M 346, 318 P 2d 251, 253. 
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Possession Under Contract for Deed 


Possession under contract for deed was 
subordinate to title of owner. Hinton v. 
Staunton, 124 M 534, 228 P 2d 461, 463. 


Presumption of Possession 


Upon a motion to set aside a default 
judgment wherein the person in his affi- 
davit of merits alleged that he was the 
record owner of the real estate he set up a 
prima facie defense to the original action 
because of the presumption of this section 
that the person who has legal title is in 
possession. Holen yv. Phelps, 131 M 146, 
308 P 2d 624, 627. 


References 


Cited or applied in Lowery vy. Garfield 
County, 122 M 571, 208 P 2d 478, 486; 
Kenney v. Bridges, 123 M 95, 208 P 2d 
475, 478; Warren v. Warren, 127 M 259, 


LIMITATIONS—REAL 


261 P 2d 364, 365; Flathead Lumber Corp. 
v. Everett, 127 M 291, 263 P 2d 376, 377. 


Acquisition of title to mines or minerals 
by adverse possession. 35 ALR 2d 124. 

Good faith as affecting acquisition of 
title to mines or minerals by adverse pos- 
session. 35 ALR 2d 138. 


PROPERTY ACTIONS 93-2509 


Possession of mortgagor or successor in 
interest as adverse to purchaser at fore- 
closure sale. 38 ALR 2d 348. 

Void tax deed, tax sale certificate, and 
the like, as constituting color of title. 38 
ALR 2d 986. 

Grantor’s possession as adverse posses- 
sion against grantee. 39 ALR 2d 353. 


93-2508. (9019) Occupation under written instrument or judgment— 
when deemed adverse. When it appears that the occupant, or those under 
whom he claims, entered into the possession of the property under claim 
of title, exclusive of other right, founding such claim upon a written instru- 
ment, as being a conveyance of the property in question, or upon the decree 
or judgment of a competent court, and that there has been a continued 
occupation and possession of the property included in such instrument, 
decree, or judgment, or of some part of the property, under such claim, 


for five [5] years, the property so included is deemed to have been held 


adversely, except that when it consists of a tract divided into lots, the 
possession of one [1] lot is not deemed a possession of any other lot of 


the same tract. 


History: En. Sec. 33, p. 46, L. 1877; 
re-en. Sec. 33, Ist Div. Rev. Stat. 1879; 
re-en. Sec. 33, 1st Div. Comp. Stat. 1887; 
amd. Sec. 487, C. Civ. Proc. 1895; re-en. 
Sec. 6436, Rev. C. 1907; re-en. Sec. 9019, 
R. C. M. 1921; amd. Sec. 5, Ch. 224, L. 
1953. Cal. C. Civ. Proc. Sec. 322. 


Amendment 


The 1953 amendment substituted “five 
years’ for “ten years” in this section. 


Color of Title 


A tax deed, though void, is ample as 
color of title so as to sustain the claim 
of adverse possession. Hentzy v. Mandan 
Loan & Investment Co., 129 M 324, 286 P 
2d 325, 327. 

Color of title may be evidenced by a 
contract for the sale of land. An instru- 
ment which purports to convey the land or 
the right to its possession is sufficient col- 
or of title as a basis for adverse possession 
if the claim is made in good faith. Hentzy 
vy. Manden Loan & Investment Co., 129 M 
324, 286 P 2d 325, 327. 

Where county leased property, which it 
obtained by tax deed in 1930, to persons in 
1940, and entered into a contract for sale 


93-2509. 


Application of Section 


This section was inapplicable to claim 
of adverse title by plaintiff to grazing 
lands who contended that he had color of 
title by virtue of his patent, where proof 
disclosed that mortgage foreclosure pro- 
ceedings divested him of title, leaving him 
with privilege of redemption which was 
not exercised. Upon the issuance of sher- 
iff’s certificate of sale, title vested in pur- 
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in 1941, the occupant had “color of title” 
under the tax deeds and contracts for 
deeds to support adverse possession even 
though such tax deeds to the county were 
void for failure to comply with all of the 
requirements. Long v. Pawlowski, 131 M 
OT oD ab od tO ose Looe. 


Tacking Possession 


A wife may tack her possession on to 
that of her husband prior to his death 
and it is not necessary that the relation- 
ship of husband and wife be established 
by probate proceedings before this can 
be done where the relationship is admitted 
by the pleadings. Barcus v. Galbreath, 
122 M 537, 207 P 2d 559, 564. 


References 


Cited or applied in Pritchard Petroleum 
Co. v. Farmers’ Co-op. Oil & Supply Co., 
121, Me 159190) Po2d v55,8615eliass ver AN 
Persons, 121 M 43, 189 P 2d 670, 672. 


Adverse possession: sufficiency, as re- 
gards continuity, of seasonal possession 
other than for agricultural or logging pur- 
poses. 24 ALR 2d 6382. 


(9020) What constitutes adverse possession, etu. 


chaser. Bell v. Gussenhoven, 132 M 346, 
318 P 2d 251, 253. 


Facts Showing Adverse Possession 


Where plaintiffs inclosed the land with 
barbed wire fence, cultivated the land, 
executed an oil and gas lease on the land, 
and mortgaged the land, there were suffi- 
cient facts to show adverse possession. 
Laas v. All Persons, 121 M 43, 189 P 2d 
670, 674. 
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Where defendant paid taxes on land 
for more than ten years [since amended], 
staked out the land in lots and leased it 
at various times for different purposes, 
and the land was in defendant’s name in 
the tax records, evidence was sufficient 
to show adverse possession. Kenney v. 
Bridges, 123 M 95, 208 P 2d 475. 


93-2510. 
Operation and Effect 


Protection of the land by a substantial 
enclosure with intent to claim to the en- 
closure is sufficient for adverse possession 


93-2511. 


Application of Section 

This section was inapplicable where 
plaintiff did not claim grazing land on any 
title except adverse usage and there was 
no testimony in the record that the land 
had been protected by a substantial en- 
closure, nor had it been cultivated or im- 
proved. Bell v. Gussenhoven, 132 M 346, 
318 P 2d 251, 253. 
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References 

Cited or applied in Hentzy v. Mandan 
Loan & Investment Co., 129 M 324, 286 P 
2d 325, 326; Schumacher v. Cole, 131 M 
166, 309 P 2d 311, 313. 


(9021) Premises actually occupied under the claim, ete. 


under this section even though not based 
on a written instrument. Thibault v. 
Flynn, 133 M 461, 325 P 2d 914. 


(9022) What constitutes adverse possession under claim, etc. 


Operation and Effect 


Protection of the land by a substantial 
enclosure with intent to claim to the en- 
closure is sufficient for adverse possession 
under this section even though not based 
on a written instrument. Thibault v. 
Flynn, 133 M 461, 325 P 2d 914. 


References 


Cited or applied in Schumacher v. Cole, 
131 M 166, 309 P 2d 311, 313. 


(9023) Relation of landlord and tenant as affecting adverse 


possession. When the relation of landlord and tenant has existed between 
any persons, the possession of the tenant is deemed the possession of the 
landlord until the expiration of five [5] years from the termination of the 
tenancy, or, where there has been no written lease, until the expiration of 
five [5] years from the time of the last payment of rent, notwithstanding 
such tenant may have acquired another title, or may have claimed to hold 
adversely to his landlord. But such presumptions cannot be made after the 
periods prescribed in this section. 


History: En. Sec. 37, p. 47, L. 1877; 
re-en. Sec. 37, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 37, 1st Div. Comp. Stat. 1887; 
amd. Sec. 491, C. Civ. Proc. 1895; re-en. 
Sec. 6440, Rev. C. 1907; re-en. Sec. 9023, 
R. C. M. 1921; amd. Sec. 6, Ch. 224, L. 
1953. Cal. C. Civ. Proc. Sec. 326, other cotenant. 32 ALR 2d 1214. 


93-2513. (9024) Occupancy and payment of taxes necessary to prove 
adverse possession. In no case shall adverse possessions be considered 
established under the provisions of any section or sections of this code un- 
less it shall be shown that the land has been occupied and claimed for a 
period of five [5] years continuously, and the party or persons, their prede- 
cessors and grantors, have, during such period, paid all the taxes, state, 
county, or municipal, which have been legally levied and assessed upon 
said land. 

History: En. Sec. 1, Ch. 3, L. 1917; 


Amendment 


The 1953 amendment substituted “five 
years” for “ten years” in this section. 


Possession by stranger claiming under 
conveyance by cotenant as adverse to 


Burden of Proof 


re-en, Sec. 9024, R. C. M. 1921; amd. Ono claimin sth 
| ary. ? g water rights, by virtue of 
Sec. 7, Ch. 224, L. 1953. adverse possession, has the burden of prov- 
ing every element of the claim. Havre 
Amendment Irrigation Co. v. Majerus, 132 M 410, 318 
The 1953 amendment substituted “five P 2d 1076, 1078. 


years” for “ten years” in this section. 
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Operation and Effect 


Where plaintiff and his predecessor had 
remained in open, exclusive, notorious and 


adverse possession of an abandoned river 


channel since 1936 and had paid taxes on 
improvements thereon but not on the real 
property because none had been assessed 
it was sufficient for adverse possession. 
Helland v. Custer County, 127 M 23, 256 
P 2d 1085: 


Payment of Taxes 


This section requires the payment of 
taxes only if there are any to be paid. 
Barcus v. Galbreath, 122 M 537, 207 P 2d 
559, 564. 


Payment of Taxes—Time for Payment 


All that is required under this section 
is that the claimant shall have claimed 
the land for a period of ten years [since 
amended| continuously and that he has 
paid all taxes levied during that period, 
but it is not necessary that each year’s 
taxes should have been paid when due. 
Laas v. All Persons, 121 M 43, 189 P 2d 
670, 675. 

Jt is not necessary that the taxes be 
paid each year as assessed to meet the 


93-2515. 
actions. 


93-2515 


requirements of this section. Barcus v. 
Galbreath, 122 M 537, 207 P 2d 559, 564. 


Possession Under Contract for Deed 


Person holding possession of land under 
contract for deed could not establish title 
by adverse possession. Hinton v. Staunton, 
124 M 534, 228 P 2d 461, 463. 


Prior Title 


This section does not apply to a claim 
perfected by adverse possession for the 
statutory period prior to 1917, the date of 
enactment hereof. Thibault v. Flynn, 133 
M 461, 325 P 2d 914. 


References 


Cited or applied in Opp v. Boggs, 121 
M 131, 193 P 2d 379, 385; Lowery v. Gar- 
field County, 122 M 571, 208 P 2d 478, 
486; Lamping v. Diehl, 126 M 193, 246 P 
2d 230, 235; Hentzy v. Mandan Loan & 
Investment Co., 129 M 324, 286 P 2d 325, 
327. 


Tacking adverse possession of area not 
within description of deed or contract. 
17 ALR 2d 1128. 


(9026) Certain disabilities excluded from time to commence 
If a person entitled to commence an action for the recovery of 


real property, or for the recovery of the possession thereof, or for dower, 
or to make any entry or defense founded on the title to real property, or 
to rents or services out of the same, is at the same time such title first 
descends or accrues, either 

1. Within the age of majority ; or, 

2. Insane; or, 


8. Imprisoned on a criminal charge, or in execution upon conviction of 
a criminal offense, for a term of less than for life. 

The time during which disability continues is not deemed any portion 
of the time in this chapter limited for the commencement of such action, 
or the making of such entry or defense, but such action may be commenced, 
or entry or defense made, within the period of five [5] years after such 
disability shall cease, or after the death of the person entitled, who shall 
die under such disability ; but such action shall not be commenced or entry, 
or defense made, after that period. 


Sec. 6442, Rev. C. 1907; re-en. Sec. 9026, 
R. C. M. 1921; amd. Sec. 8, Ch. 224, L. 
1953. Cal. C. Civ. Proc. Sec. 328. 


Amendment 

The 1953 amendment inserted the word 
“same” before the, word “time” in the 
first sentence and substituted “five years” 
for “ten years.” 


History: Ap. p. Sec. 39, p. 48, L. 1877; Separability Clause 
re-en. Sec. 39, ist Div. Rev. Stat. 1879; Section 9 of Ch. 224, Laws 1953 read: 
_re-en. Sec. 39, 1st Div. Comp. Stat. 1887; “yf any clause, sentence, paragraph, sec- 
amd. Sec. 493, C. Civ. Proc. 1895; re-en. tion, subdivision, or part of this act shall, 


for any reason, be adjudged by any court 
of competent jurisdiction to be invalid, 
inoperative or unconstitutional, such de- 
cision shall not affect, impair or invali- 
date the remaining portions of this act, 
but shall be confined in its operation to 
the clause, sentence, paragraph, section, 
subdivision, or part directly adjudged to 


93-2516 


be invalid, inoperative or unconstitution- 
ah 


Repealing Clause 


Section 10 of Ch. 224, Laws 1953 re- 
pealed all acts or parts of acts in conflict 
therewith. 


Effective Date 


Section 11 of Ch. 224, Laws 1953 pro- 
vided the act should be in effect from and 
after July 1, 1953. 


Minority—Time for Bringing Suit 


Where the youngest of the heirs attainea 
his majority more than ten years [since 
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amended] before action to establish title 
to land, and they brought no action with- 
in that time, they could not defend such 
suit by party holding under tax deed and 
by adverse possession, on the ground that 
the heirs were minors at the time the tax 
deed was procured. Laas v. All Persons, 
121 M 438, 189 P 2d 670, 674. 


Tolling of statute of lmitations where 
process is not served before expiration of 
limitation period as affected by statute, 
defining commencement of action, or ex- 
pressly relating to interruption of running 
of limitations. 27 ALR 2d 236. 


93-2516. Application of chapter to lands sold and conveyed by state. 


The provisions of this chapter shall apply to all lands heretofore sold and 
conveyed by the state of Montana for which a valid consideration was 
received by the state, provided, that the state, at the time of any such sale 
or conveyance, was not precluded by the Constitution of Montana or by 
the terms of the grant of such lands by the United States from selling and 
disposing of the same; and provided further, that no occupant of a public 
way or other ground dedicated or appropriated by the state to public use, 
and not subject to sale, shall acquire by reason of his occupancy any title 


thereto. 
History: En. Sec. 1, Ch. 195, L. 1955. 


Title of Act 

An act to add to Chapter 25, Title 93, 
Revised Codes of Montana, 1947, by in- 
serting section 93-2516, making the pro- 
visions of said Chapter 25, Title 93, ap- 


plicable to certain lands heretofore sold 


and conveyed by the state of Montana. 


Repealing Clause 
Section 2 of Ch. 195, Laws 1955 re- 


pealed all acts and parts of acts in con- 
flict therewith. 


CHAPTER 26—LIMITATION OF OTHER ACTIONS 


93-2601. 
References 


Cited or applied in Kujich v. Lillie, 127 
M 125, 260 P 2d 383, 385; State ex rel. 


93-2602. (9028) Within ten years. 


Absence of judgment debtor from state 
as suspending or tolling running of period 


93-2603. (9029) Within eight years. 
Action on Bond for Deed 


Action to enforce “bond for deed” for 
certain mining rights in land was barred 
by this section. Clinton v. Miller, 124 
M 4638, 226 P 2d 487. 


Effect of Suspension of Foreign Cor- 
poration 

Held, that the suspension of a foreign 
corporation for nonpayment of taxes does 
not suspend the running of the statute 
of limitations, and hence an action based 
on a mortgage would be barred after eight 
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(9027) Periods of limitation prescribed. 


Anderson v. State Board of Equalization, 
133 M 8, 319 P 2d 221, 226; Roundup v. 
Liebetran, — M —,.327 P 2d 810, 813. 


of limitations as to judgment. 27 ALR 2d 


839. 


years under this section. The suspension 
does not result in an inability to get 
service of process on the foreign corpora- 
tion for section 93-3007 provides for such 
service and section 93-3011 states that it 
is personal service so that a personal 
judgment may be entered on such service. 
Montana Valley Land Co. v. Bestul, 126 
M426, 253 P 2d 325. 


Part Payment—Proof 
Where the plaintiff in an action on a 


note executed in 1931 and payable within » 


LIMITATIONS—OTHER ACTIONS 


90 days pleaded part payment in 1934 
and 1938 to bar the statute of limitations, 
he has the burden of proof that the pay- 
ments were made, and it is not sufficient 
to show the indorsement on the back of 
the note. An indorsement of a payment 
on a note by the holder does not create a 
presumption that the payment was made 
at the time that the indorsement indi- 
eates. Wight v. Stevenson, 126 M 377, 
252 P 2d 241. 


Violation of Trust 


In an action for an accounting, assum- 
ing that there was a trust relationship, 
when the plaintiff beneficiary in 1925 
made complaint to the defendant as to 


93-2604. (9030) Within five years. 


Commencement of Period — Resulting 
Trust 


Statute of limitations does not commence 
to run in favor of the trustee of a result- 
ing trust until the trustee disavows the 
trust or asserts some right inconsistent 
with it. Campanello v. Mercer, 124 M 
Buc; oe? P 2d 312. 


Offset 


Where debt was barred by five-year 
statute of limitations it could not be set 
up as an offset in a suit on a note and 
mortgage not arising out of the same 


93-2605. 

Operation and Effect 

Where accident, in which defendant was 
driving, occurred November 26, 1941 and 
defendant died within three years thereof 
and letters of administration for his es- 
tate issued December 13, 1944, and an 
action for tort against the estate was 
instituted December 11, 1945 within one 
year after the issuing of letters testa- 
mentary, the action was timely under 
section 93-2704 which provides that if a 
person against whom an action may be 
prought dies before the expiration of the 


93-2607. 
Subd. 4 
Applies to Actions for Fraud or Mis- 
take as Commonly Used 
This section applies only to fraud or 
mistake within the common acceptance 


of the term. Opp v. Boggs, 121 M 131, 193 
P 2d 379, 385. 


Real Property Held in Trust 


Where daughter conveyed real property 
to her mother with the understanding 
that it was to be held in trust for her, and 
mother then deeded property to another 
daughter with the understanding that it 


(9033) Two-year limitation. 
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(9031) Within three years. 


93-2607 


how the expenses were charged and de- 
fendant denied that its conduct was 
wrong and continued to make similar 
charges, the statute of limitations began 
to run at that time, since at that time 
the plaintiff knew that the trust was be- 
ing violated. Potlatch Oil & Refining Co. 
v. Ohio Oil Co., 199 F 2d 766, 770. 


References 
Cited or applied in Clarke v. Chamber- 


‘lain, 124 M 405, 225 P 2d 477, 481. 


Entry or indorsement by creditor on 
note, bond, or other obligation as evidence 
of part payment which will toll the stat- 
ute of limitations. 23 ALR 2d 1331. 


transaction. Francisco v. Francisco, 120 M 
468, 191 P* 2d°317, 321, 1 ALR, 2d 625. 


Revival of Obligation 


Even though original debt is barred by 
statute of limitations, it is sufficient con- 
sideration for a subsequent note and new 
promise to pay, and such new note revives 
the obligation. Betor v.. Chevalier, 121 M 
337, 193 P 2d 374, 377. 


References 


Cited in Potlatch Oil & Refining Co. v. 
Ohio Oil Co., 199 F 2d 766, 770; Roundup 
vo liebetran,)—~ Ms aa7) soda oleae: 


time limited for the commencement 
thereof, and the cause of action survives, 
an action may be commenced against his 
representatives after the expiration of 
that time, and within one year after the 
issuing of letters testamentary or of ad- 
ministration. Kujich v. Lillie, 127 M 125, 
260 P 2d 383, 385. 


References 


Cited in footnote 5 in Zellmer v. Acme 
Brewing Co., 184 F 2d 940, 943; Roundup 
v. Liebetran, — M =, 327 P 2d 810, ‘813. 


was to be held in trust for the first 
daughter, an action brought by the first 
daughter to recover the property was not 
based on fraud but upon a failure to 
comply with the promise to reconvey the 
property and was therefor not barred by 
this section. Opp v. Boggs, 121 M 131, 193 
P 2d. 370 380. 


Salary Erroneously Paid 


Action against former commissioner of 
public works, appointed by former mayor 
of city, to recover money received as addi- 
tional salary for managing housing proj- 
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ects was not barred by. this section where References 

city had no knowledge of the payments Cited or applied in Potlatch Oil & Re- 

taken by commissioner. Roundup v. fining Co. v. Ohio Oil Co., 199 F 2d 766, 

Leibetran, — M —, 327 P 2d 810, 817. 770; Bond v. Birk, 126 M 250, 247 P 2d 
199, 200. 


93-2609. (9035) Within six months. 


References Clark County, 1833 M 323, 323 P 2d 270, 
Cited or applied in Neil v. Lewis and 273. 


93-2613. (9041) Actions for relief not hereinbefore provided for. 


References 


Cited or applied in Bond v. Birk, 126 
M 250, 247 P 2d 199, 200. 


CHAPTER 27—TIME OF COMMENCEMENT OF ACTIONS—GENERAL 
PROVISIONS CONCERNING 


93-2702. (9048) Exception, where defendant is out of the state. 


Application poration through the secretary of state in 
This section does not toll the running 2¢cordance with sections 93-3007 and 93- 
of a statute of limitation in an action 3011 and a personal judgment could be 
against a foreign corporation which was entered on such service. Montana Valley 
suspended from operating in the state for Land Co. v. Bestul, 126 M 426, 253 P 2d 
non-payment of taxes, since the person 3209. 
could get service of process on such cor- 


93-2704. (9050) Provision where person entitled dies, etc. 


Operation and Effect year after the issuing of letters testa- 
Where accident, in which defendant was mentary, the action was timely under this 
driving, occurred November 26, 1941 and Section. Kujich yv. Lillie, 127 M 125, 260 
defendant died within three years thereof P 2d 383, 385. 
and letters of administration for his estate 
were issued December 13, 1944, and an References 
action for tort against the defendant was Cited or applied in Kujich v. Lillie, 127 
instituted December 11, 1945 within one M 125, 260 P 2d 383, 385. 


93-2716. (9062) Acknowledgment and part payment. 


References 


Cited or applied in Potlatch Oil & Re- 
fining Co. v. Ohio Oil Co., 96 F Supp 
685, 688. 


CHAPTER 28—PARTIES TO CIVIL ACTIONS 
93-2801. (9067) Action to be in pame of party in interest. 


Operation in General leges that corporation “is the sole and ex- 
In an action on account for the balance clusive owner in fee simple title of the 
due on stumpage from timber sold to the ands.” Noble v. Farmers’ Union Trading 
defendant, it was not error to fail to join Co., 123 M 518, 216 P 2d 925. 
the plaintiff’s wife or the vendors from Sole or majority stockholders of a cor- 
whom the plaintiff and his wife had con- poration cannot maintain an action for 
tracted to purchase the land, since it did the corporation. The reason is, that be- 
not appear that their rights would be cause the majority stockholders control 
prejudiced by a decision in their absence. the corporate machinery, they necessarily 
Ballenger v. Tillman, 133 M 369, 324 P control the corporation and through its 
2d 1045, 1051. officers and directors the defense and the 
: prosecution of any litigation involving the 
Stockholder of Corporation corporation. Pas ceteee majority somes 
Single stockholder has no authority to holders then have no need to resort to the 
bring action to quiet title where he al- indirection of a stockholders’ suit by grace 


of a court of equity to protect the corpo- 
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PARTIES TO CIVIL ACTIONS 


rate interests. Equity will deny them any 
such relief, if asked, because their remedy 
within the corporation is adequate. Mal- 
com v. Stondall Land & Investment Co., 
128 M 142, 284 P 2d 258, 260. 

As a general rule stockholders may not 
sue upon a cause of action belonging to 
their corporation whether in their own 
names or in the name of the corporation 


93-2805. 


Sale by Administrator 


Fact that no attorneys were appointed 
to represent minors in proceeding for sale 
of real estate by administrator of estate 


93-2810. 


Contributory Negligence 


Contributory negligence of a beneficiary 
is a bar to an action for death brought 
by or for such beneficiary. Hence, in an 
action against the United States for negli- 
gence in not providing proper ventilation 
in a parachute room, and failing to pro- 
vide respirators so that the plaintiff’s 
wife became ill from the inhalation of 
fumes and died, the plaintiff could not 
recover because he and his deceased wife 
were guilty of contributory negligence by 
using open containers of carbon tetra- 
chloride and assumed the risk of inhaling 
the fumes. Sartori v. U. S., 186 F 2d 
679, 680, 682. ~ 


Liability of City for Tortious Act of 
City Policeman 
In enforeing city ordinances and laws a 


93-2811. 


Appealability of order with respect to 
motion for joinder of additional parties. 
16 ALR 2d 1023. 


93-2812. 
References 


Cited or applied in Feely v. Lacey, 183 
M 283, 322 P 2d 1104, 1109. 


93-2824 


itself. Nor generally may they defend for 
it an action brought against the corpora- 
tion as defendant. Malcom v. Stondall 
Land & Investment Co., 128 M 254, 284 P 
2d 258, 260. 


References 


Cited or applied in Cormier v. Fraser, 
130 M 170, 296 P 2d 1021, 1022. 


(9071) Infant, etc., to appear by guardian. 


did not affect the validity of the proceed- 
ings under section 91-4316. Haugan v. 
Yale Oil Corp., 124 M 1, 217 P 2d 1084, 
1087. 


(9076) When representative may sue for death, etc. 


city policeman is acting as an agent of the 
state and the city, therefore, is not respon- 
sible in damages for his conduct. King- 
fisher v. City of Forsyth, 132 M 39, 314 
P 2d 876. 


References 


Cited in State v. Lawrence, 122 M 277, 
201 P 2d 756. 


Proof to establish or negative self-de- 
fense in civil action for death from in- 
tentional act. 17 ALR 2d 597. 

Conflict of laws as to survival or revival 
of wrongful death actions against estate 
or personal representative of wrongdoer. 
17 ALR 2d 690. 


(9077) Who may be joined as plaintiffs. 


(9078) Who may be joined as defendants. 


Corporation as necessary or proper 
party defendant in proceedings to deter- 
mine validity of election or appointment 
of corporate director or officer. 21 ALR 
2d 1048. 


93-2813. Joinder of plaintiffs in actions concerning oil and gas leases. 


References 


Cited or applied in Braun v. Mon-O-Co 
Oil Corp., 133 M 101, 320 P 2d 366. 


93-2824. 
Criminal Prosecution 
Though a civil-action does not abate 


by the death of a party if the cause of 
action survive, in a criminal prosecution 


(9086) Action—when not to abate by death, etc. 


the death of the convicted person abates 
the appeal. State v. Lawrence, 122 M 277, 
201 P 2d 756. 


93-2825 


93-2825. 
Complaint Insufficient as Interpleader 


In an interpleader action, allegations of 
defendants tending to show that plaintiff 
was not a disinterested stakeholder and 
that it had incurred an independent lia- 
bility to other defendants, were improper- 
ly stricken on the plaintiff’s motion, since 
by such motion plaintiff failed to main- 
tain its position as a disinterested stake- 
holder. Central Montana Stockyards v. 
Fraser, 133 M 168, 320 P 2d 981, 995. 


The petition or affidavit in interpleader 
must disclose some reasonable basis of 
conflicting claims to the fund or property. 
Central Montana Stockyards v. Fraser, 
138M 4168, °320. Po2d- 0816093, 


An attitude of perfect disinterestedness, 
excluding even an indirect interest by the 
plaintiff is necessary if plaintiff is to 
maintain a bill of interpleader. Central 
Montana Stockyards v. Fraser, 133 M 168, 
320 P 2d 981, 994. 


Right to Relief 


In action to prohibit defendant from can- 
celling an agreement for sale of lands even 


93-2826. 
Interest in the Matter in Litigation 


Where a taxpayer, under proper pro- 
cedure, filed an action against the county 
for a refund of taxes, the state and the 
state board of equalization have an inter- 
est in the subject-matter of the litigation 
so as to enable them to intervene in the 
action, not only because part of the tax 
collected was a state levy but also be- 
cause the determinative questions raised 


93-2828. 


Indispensable Parties 


Where electors brought action to en- 
join a school district from carrying out 
contracts for construction of a gymnasium, 
the contractors were indispensable parties 
without whose presence the court is with- 
out jurisdiction to proceed with the case, 
particularly to a trial on the merits. Mil- 
ler v. Cut Bank High School District, 130 
M 499, 305 P 2d 319, 320. (Dissenting 
opinion, 130 M 499, 305 P 2d 319, 321.) 


Operation and Effect 

Where wife asks court to partition 
various parcels of real property in which 
she and her husband have an interest it 
is necessary that interested or affected 
persons be made parties. Emery v. Emery, 
122 M 201, 200 P 2d 251, 265. 

Where plaintiff did not ask the court to 


93-2829. 
References 


Cited or applied in Hennigh v. Hennigh, 
131 M 372, 309 P 2d 1022, 1025. 
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(9087) Another person may be substituted for the defendant, etc. 


though the deposit in court might be legal- 
ly insufficient as a tender to defendant, 
plaintiff might be relieved from forfeiture 
upon a showing of facts sufficient to ap- 
peal to the conscience of a court of 
equity under section 17-102. Blackfeet 
Tribe of the Blackfeet Indian Reservation 
v. Klies Livestock Co., 160 F Supp 131, 
133, 141. 


Where Rights to Property Determined in 
Previous Action 


Where the rights and claims of parties 
to attached property were fully determined 
by the supreme court in a prior action, 
the findings as to these matters were res 
judicata in a _ subsequent interpleader 
action. Central Montana Stockyards v. 
Fraser, 133 M 168,320 P 2d 981, 991. 


References 


Cited or applied in Feely v. Lacey, 133 
M 283, 322 P 2d 1104, 1109. 


Appealability of order granting or de- 
nying substitution of parties. 16 ALR 2d 
1057. 


(9088) Intervention—when it takes place and how made. 


are of vital interest and concern as they 
pertain to the tax laws, the procedure 
thereto, and the public fiscal policy of the 
sovereign state. Carlson v. Flathead Coun- 
ty, 130 M 24, 293 P 2d 273, 275. (Dissent- 
ing opinion, 130 M 24, 293 P 2d 273, 276.) 


References 


Cited or applied in Feely v. Lacey, 133 
M 283, 322 P 2d 1104, 1109. 


(9090) When other parties must be brought in. 


bring in some indispensable parties, the 
court cannot be put in error for not 
invoking this statute. Miller v. Cut Bank 
High School District, 130 M 499, 305 P 
2d 319, 320. (Dissenting opinion, 130 M 
499, 305 P 2d 319 at 321.) 

In an action on account for the balance 
due on stumpage from timber sold to the 
defendant, it was not error to fail to join 
the plaintiff’s wife or the vendors from 
whom the plaintiff and his wife had con- 
tracted to purchase the land, since it did 
not appear that their rights would be 
prejudiced by a decision in their absence. 
Ballenger v. Tillman, 133 M 369, 324 P 
2d 1045, 1051. 


References 


Cited or applied in Feely v. Lacey, 133 
M 2838, 322 P 2d 1104, 1109. 


(9091) Action by joint-tenant against his cotenant. 


PLACE OF TRIAL 


93-2904 


CHAPTER 29—PLACE OF TRIAL OF CIVIL ACTIONS 


93-2901. 
Construction 


The phrase “subject of the action” as 
used in subdivision 1 is not synonymous 
with the term “cause of action” nor with 
the term “object of the action.” Subject 
of the action denotes the plaintiff’s prin- 
cipal primary right to enforce or main- 


93-2904. 
Actions for Divorce 


This section determines the place of 
trial of divorce actions unless the court 
has the power to declare otherwise. Me- 
Neill v. MeNeill, 122 M 413, 205 P 2d 510, 
511. 


Actions in Tort 


Action brought two years after dis- 
solution of partnership for damages re- 
sulting from false representations, a para- 
graph of the complaint alleging that 
defendant purchased a house with part 
of the partnership funds and that plaintiff 
was entitled to one-half the profits re- 
ceived on its sale, was for damages and 
at law and the proper venue of the county 
was in the county where the tort was 
committed. Brownback v. Nelson, 122 M 
525, 206 P 2d 1017, 1020. 

Lincoln County was the proper county 
for trial of action where complaint by 
which plaintiff commenced suit alleged 
plaintiff’s ownership and right of posses- 
sion of the timber in Lincoln County, con- 
version by the defendants and resulting 
damage. Johnson v. Clark, 131 M 454, 311 
dui te, 115. 

Plaintiff by instituting his action in a 
eounty other than where the accident oc- 
curred or the defendant resided, waived 
his right to have the action tried in 
either of these counties, and defendant 
had the right to have the place of trial 
changed to either of the latter counties, 
Seifert v. Gehle, 133 M 320, 323 P 2d 269, 
270. 


Actions on Contract 


The provisions of the second sentence 
of this section insofar as it relates to 
actions upon contracts is in the nature 
of an exception to the general rule en- 
acted in the main clause of the first sen- 
tence which provides generally that actions 
be tried in the county of the defendant’s 
residence. Fraser v. Clark, 128 M 160, 273 
P 2d 105, 119. (Dissenting opinion, 128 
M 160, 273 P 2d 105, 120.) 

Early decisions uniformly held that in 
actions upon contracts the second sentence 
of this section applied only to actions 
upon express contracts wherein the con- 
tract sued upon discloses on its face that 
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(9093) Certain actions to be tried, etc. 


tain that for which the action is brought 
and does not denote the specific thing in 
regard to which the legal controversy is 
carried on. Fraser v. Clark, 128 M 160, 
273 P 2d 105, 115. (Dissenting opinion, 
128 M 160, 273 P 2d 105, 120.) 


(9096) Other actions, according to the residence of the parties. 


it was to be performed in a particular 
county other than that of defendant’s 
residence. Later cases departed from the 
earlier decisions and held that the per- 
formance exception applies to a contract 
which failed to state or provide for any 
place where such contract was to be per- 
formed. The case of State ex rel. Inter- 
state Lumber Co. v. District Court, 54 
M 602, 172 P 1030 went further and ex- 
pressly overruled the earlier cases. The 
construction given in the Interstate Lum- 
ber Co. case and the overruling of the 
earlier decisions by the case are expressly 
disapproved. Fraser v. Clark, 128 M 160, 
273 P 2d 105, 119. (Dissenting opinion, 128 
M 160, 273 P 2d 105, 120.) 

The word “may” in the second sentence 
of this section should not be given the 
force of “must.” Love v. Mon-O-Co Oil 
Corp., 133 M 56, 319 P 2d 1056, 1058. 

Either the county of defendant’s resi- 
dence, or the county where the contract 
was to be performed, is the proper county 
for the trial of the action and if the 
plaintiff chooses either of these counties, 
defendant may not have it removed, ex- 
cept as stated in the last part of this sec- 
tion, it is still subject to the power of the 
court to change place of trial as provided 
in section 93-2906. Love v. Mon-O-Co Oil 
Corp., 183 M 56, 319 P 2d 1056, 1059. 

The performance exception, appearing in 
the second sentence of this section, applies 
only to such actions as are based upon 
contracts which plainly show, either (a) 
by their express terms, or (b) by neces- 
sary implication therefrom, that the con- 
tracting parties, at the time of contract- 
ing, did mutually agree upon a particular 
county, other than that of defendant’s resi- 
dence wherein they intended that their 
contract was to be performed. Love v. 
Mon-O-Co Oil Corp., 183 M 56, 319 P 2d 
1056, 1059. 


Charge of Allegations in Subsequent 
Complaint 


Where plaintiff in first complaint for 
damages alleged that false representations 
were made in one county, he was not pre- 
cluded from alleging that the false repre- 
sentations were made in another county 
in a subsequent complaint since the repre- 


93-2905 


sentation may have been made in both 
places. Brownback v. Nelson, 122 M 525, 
206 P 2d 1017, 1020. 


Construction 


The general rule is that actions should 
be tried in the county in which the de- 
fendants reside at the commencement of 
the action. This is embodied in the first 
clause of the first section and the four 
subordinate clauses in that sentence pro- 
vide alternatives which are departures 
from the general rule which are allowed 
under the circumstances set forth in the 
subordinate clauses. Fraser v. Clark, 128 
M 160, 273 P 2d 105, 117. (Dissenting 
opinion, 128 M 160, 273 P 2d 105, 120.) 

The word “may” as used in the last sen- 
tence applies to tort actions as well as to 


93-2905. 


Application of Section 


When a timely and proper motion for a 
change of place of trial is pending, the 
court has no jurisdiction except first to 
rule on the motion for change of place of 
trial. Johnson v. Clark, 131 M 454, 311 P 
2d 772, 775. 

The district court must determine de- 
fendants’ right to a change of place of 
trial to the proper county upon the state 
of plaintiff’s original complaint as it stood 
at the time defendants first came into 
court and made their general appearance 
in the case. Johnson v. Clark, 131 M 454, 
SIE Pied W725 TTT. 


Essential Steps to Change Venue 


Venue may be changed if the statutory 
method of securing a change is invoked 


93-2906. 


Actions Upon Contracts 


Hither the county of defendant’s resi- 
dence, or the county where the contract 
was to be performed, is the proper county 
for the trial of the action, and if plain- 
tiff chooses either of those counties, de- 
fendant may not have it removed, except 
as stated in the last part of section 
93-2904, it is still subject to the power of 
the court to change the place of trial as 
provided by subdivisions 2, 3 and 4 of 
this section. Love v. Mon-O-Co Oil Corp., 
133 M 56, 319 P 2d 1056, 1059. 


Application of Section 


Right of defendant to a change of place 
of trial to the proper county depends upon 
the state of plaintiff’s original complaint 
at the time defendants made their first 
general appearance. Johnson y. Clark, 131 
M 454, 311 P 2d 772, 777. 


Operation and Effect 
This section and section 93-901 are 
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CIVIL PROCEDURE 


contract actions. Seifert v. Gehle, 133 M 
320, 323 P 2d 269, 270. 


Venue Established by Contract 


Defendant in action to recover monthly 
rental for electric signs was not entitled 
to change of venue where stipulation in 
contract established venue of any future 
suit or action instituted for enforcement 
of contract. Electrical Products Consoli- 
dated v. Bodell, 132 M 243, 316 P 2d 
788, 789. 


References 

Cited in State ex rel. McVay v. District 
Court, 126 M 382, 251 P 2d 840, 848; Ku- 
jich v. Lillie, 127 M 125, 260 P 2d 383, 
388. 


(9097) Actions may be tried in any county, unless, etc. 


and sufficient grounds are shown. Electrical 
Products Consolidated v. Bodell, 132 M 
243, 316 P 2d 788, 789. 


When Change Required 


Where divorce action was not brought 
in county of defendant’s residence and 
defendant appeared by general demurrer, 
accompanied by written motion for change 
of venue, affidavit of merits and demand 
that the action be transferred to the 
county of his residence, the motion should 
have been granted. McNeill v. McNeill, 
122 M 413, 205 P 2d 510. 


References 


Cited in State ex rel. McVay v. District 
Court, 126 M 382, 251 P 2d 840, 848. 


(9098) Place of trial may be changed in certain cases. 


companion sections and must be construed 
together. State ex rel. Coleman v. District 
Court, 120 M 372, 186 P 2d 91, 94. 

This section cannot become applicable 
until the district judge has complied with 
section 93-901. State ex rel. Coleman v. 
ee Court, 120 M 372, 186 P 2d 91, 


Power of Substituted Judge 


Subdivision 4 of this section and section 
93-310 give a judge called in under the 
provisions of section 93-901 the authority 
to draw additional jurors from jury box 
No. 3 for the remainder of the term under 
the provisions of section 93-1510. State v. 
Hay, 120 M 573, 194 P 2d 232, 234. 


Provisions Are Mandatory 


The provisions of this section are man- 
datory and on timely and proper applica- 
tion, require the district court to change 
the venue. Johnson v. Clark, 131 M 4654, 
CLIP TAs 70a, 01 Os 


Ré 


COMMENCEMENT OF ACTIONS 


Time for Making Decision 


Until defendant has answered, any ac- 
tion of the court in determining a motion 
- for a change of venue under subd. 3 is 
premature. McNeill v. McNeill, 122 M 
413, 205 P 2d 510, 512. 

Where divorce action was not brought 
in the county of the residence of the 
defendant. and defendant appeared by gen- 
eral demurrer and demand that the action 
be transferred to the county of his resi- 


93-2908. 


References 


Cited or applied in Fraser v, Clark, 128 
M 160, 273 P 2d 105, 114. 


93-2910. 
Stipulation in Contract 


Assignee of contract is bound by stipu- 
lation as to venue. Electrical Products 
Consolidated v. Bodell, 132 M 248, 316 
E20) 788, TOL. 


93-3008 


dence, it was error for the court to refuse 
the transfer since the court could not be 
given such authority to retain jurisdiction 
in such county by subd. 3 of this section 
prior to the disposition of the demurrer 
and the answer of defendant. McNeill v. 
MeNeill, 122 M 413, 205 P 2d 510, 511. 


References 


Cited in State ex rel. McVay v. District 
Court, 126 M 382, 251 P 2d 840, 848. 


(9100) Papers to be transmitted—costs and fees—jurisdiction. 


(9102) Change of place of trial on agreement of parties. 


Parties have a right to stipulate in ad- 
vance where any action arising under a 
contract may be tried. Electrical Products 
Consolidated v. Bodell, 132 M 243, 316 P 
2d 788, 790. 


CHAPTER 30—MANNER OF COMMENCING CIVIL ACTIONS 
—SERVICE OF SUMMONS 


Section 93-3008. 


Service of summons on certain corporations—made on secretary of 


state. 
93-3010. Duty of secretary of state. 


93-3001. 


References 


Cited or applied in Wilson v. Wilson, 128 
M 511, 278 P 2d 219, 223. 


93-3002. 


References 


Cited or applied in Kujich v. Lillie, 127 
M 125, 260 P 2d 383, 385. 


93-3004. 
References 


Cited or applied in Kujich v. Lillie, 127 
M 125, 260 P 2d 383, 388. 


93-3005. 


References 


Cited or applied in Emery v. Emery, 
122 M 201, 200 P 2d 251, 265. 


93-3007. 
References 
Cited in Montana Valley Land Co. v. 


93-3008. 


(9105) Actions—how commenced. 


(9106) Complaint—how indorsed, etc. 


(9108) Alias summons—manner and time of issuing. 


(9109) Notice of the pendency of an action, etc. 


(9111) Summons—how served. 


Bestul, 126 M 426, 253 P 2d 325, 328; 


Bentley v. Rosebud County, 230 F 2d 1. 


(9112) Service of summons on certain corporations—made on 


secretary of state. When an action is pending in any court in this state 
against a corporation organized under the laws of this state, or against a 
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corporation organized under the laws of any other state or country, that 
has filed a copy of its charter in the office of the secretary of state of Mon- 
tana and qualified to do business in this state; or against a corporation 
organized under the laws of any other state or country that is actually 
doing business within the state of Montana or that was actually doing 
business within this state at the time the said action arose even though 
such corporation has not filed a copy of its charter in the office of the 
secretary of state of Montana and has not qualified to do business in this 
state; or against a national banking corporation who, through insolvency 
or lapse of charter has ceased to do business in Montana; upon any cause 
of action arising within this state, and the president or other head, secretary, 
cashier, or managing agent of such domestic corporation, or the business 
agent, cashier, secretary, or agent appointed to receive service of process 
by such corporation organized under the laws of any other state or country, 
or any clerk, superintendent, general agent, cashier, principal director, 
ticket agent, stationkeeper, managing agent, or other agent, having the 
management, direction, or control of any property of any corporation 
doing business in this state, cannot be found, upon which service of process 
can be made, and an affidavit is filed in the office of the clerk of the court 
in which the action is pending, setting forth that an action is pending in 
that court, and that the plaintiff has a good cause of action upon the merits, 
and that such corporation is a necessary party therein, and that none of 
the persons or officers above named can be found within the state, upon 
whom service of process can be made, the clerk of the court shall make 
an order directing process to be served upon the secretary of state of the 
state of Montana, or, in his absence from his office, upon the deputy secre- 
tary of state of the state of Montana; provided, however, that when service 
of process is made under the provisions of this section in actions and 
proceedings in which personal service of summons is not required to be 
made in order to obtain relief, including every action or proceeding com- 
menced in this state to enforce any legal or equitable lien upon, or claim 
to, or to remove any encumbrance, or lien, or cloud, upon the title of real 
or personal property within this state, service by publication must also 
be made. 
History: En. Sec. 1, Ch. 22, L. 1915; Effective Date 


amd. Sec. 1, Ch. 37, L. 1917; re-en. Sec. Section 3 of Ch. 135. L. 1949 d 
: ? ; provided 
9112, R. C. M. 1921; amd. Sec. 1, Ch. 135, the act should be in effect upon its pas. 
L. 1949; amd. Sec. 1, Ch. 122, L. 1951. sage and approval. Approved March 1, 
Amendments | a 
The 1949 amendment inserted the words Doing Business within State 
“or against a national banking corporation Corporation, which manufactured auto- 


who, through insolvency or lapse of char- mobiles an : nei 

ter has ceased to do business in Montana.” pusginess pee ta ty Lear set ee: 
The 1951 amendment inserted the words within the state for purposes of service 

appearing between the first and second of process where it was shown that the 

semi-colons relating to corporations not corporation had no agents or property in 

having qualified to do business in the state the state, and that it sold its automobiles 


and added the proviso. and parts to distributors in Ohio who in 
: ' turn sold them to dealers. Representatives 
Repealing Clause from the corporation visited distributors 


Section 2 of Ch. 135, L. 1949 repealed and dealers but their business was to 
all acts and parts of acts in conflict there- note and report the manner in which 
with. the distributors and dealers conduct the 
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COMMENCEMENT OF ACTIONS 


business. Clapper Motor Co. v. Robinson 
Motor Co., 119 F Supp 79. 


Sufficiency of Affidavit 


Affidavit that affiant was unable to 
locate “the President, Vice President, 
Cashier or other officer of the said defend- 
ants upon whom service could be made, 
and that there is no such agent or officer 
of said corporation in the State of Mon- 
tana upon whom service could be had” was 
in substantial compliance with the require- 


93-3010. 


93-3011 


ments of the statute. Hinton v. Staunton, 
124 M 534, 228 P 2d 461, 465. 


References 

Cited or applied in Malcom v. Stondall 
Land & Investment Co., 129 M 142, 284 P 
2d 258, 259. 


Who is “agent authorized by appoint- 
ment” to receive service of process with- 
in purview of Federal Rules of Civil 
Procedure and similar state rules and 
statutes. 26 ALR 2d 1086. 


(9114) Duty of secretary of state. Upon such service being 


so made upon the secretary of state or his deputy, the said secretary of 
state or his deputy shall promptly mail the copy of summons and com- 
plaint, and copy of the order, by registered mail to the address of such 
corporation, at its principal home office, as shown by the papers on file 
in the office of the secretary of state, and in the case of corporations which 
have not qualified to do business within the state, to the principal home 
office address as supplied by the plaintiff in said action, and shall make out 
and mail to the clerk of the court in which the action is pending, a certifi- 
eate of such mailing, which shall have attached thereto the registry receipt 


for such letter. 


History: En. Sec. 3, Ch. 37, L. 1917; re- 
en. Sec. 9114, R. C. M. 1921; amd. Sec. 2, 
Ch. 122, L. 1951; amd. Sec. 1, Ch. 151, 
L. 1953. 


Amendments 


The 1951 amendment inserted the words 
“And in the case of corporations which 
have not qualified to do business within 
the state, to the principal home office 
address as supplied by the plaintiff in said 
action” and added the proviso. 

The 1953 amendment deleted the pro- 
viso at the end of the section which read 
“provided that in cases of corporations 
which have not qualified to do business 
within this state service shall not be 
deemed complete unless the registry re- 
ceipt shows prima facie that each copy 


93-3011. 
Operation and Effect 


It is competent for the legislature to 
provide that service on the secretary of 
state shall constitute personal service on 
the corporation. Montana Valley Land 
Co. v. Bestul, 126 M 426, 253 P 2d 325, 
328. 

In the Rothrock Case the court distin- 
guished between substituted service and 
constructive service. Personal service of 
process means delivery to the defendant 
personally. But even in the case of in- 
dividuals, it is competent for the legisla- 
ture to give other modes of service the 
force of personal service. Since a corpo- 
ration is but an artificial being, it is 
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of summons and complaint and copy of 
the order was received.” 


Repealing Clauses 


Section 3 of Ch. 122, Laws 1951 and 
Sec. 2 of Ch. 151, Laws 1953 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Dates 


Section 4 of Ch. 122, Laws 1951 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
February 28, 1951. 

Section 3 of Ch. 151, Laws 1953 pro- 
vided the act should be in effect from and 
after its passage and approval. Approved 
March 3, 1953. 


(9115) Service to be HOSE personal, 


proper for the legislature to prescribe 
what shall constitute personal service on 
such a being and it is competent for the 
legislature to provide that service on the 
secretary of state shall constitute per- 
sonal service on the corporation. Mon- 
tana Valley Land Co. v. Bestul, 126 M 
426, 253 P 2d 325, 328. 


Personal Judgment 


As this section deems service on the 
secretary of state under section 93-3007 
personal service it follows that a personal 
judgment may be entered on such service. 
Montana Valley Land Co. v. Bestul, 126 M 
426, 253 P 2d 325, 328. 


93-3013 


93-3013. 
Affidavit Made by Attorney 


There is nothing in this section which 
prevents plaintiff’s attorney from either 
making or filing the affidavit. Clinton v. 
Miller, 124 M 463, 226 P 2d 487, 494. 


Applicable to Quiet Title Action 


This section is made applicable to quiet 
title actions by section 93-6202. Clinton 
v. Miller, 124 M 463, 226 P 2d 487, 495. 


Filing Summons and Return Not Condi- 
tion Precedent 

There is no provision which requires 
that the original summons with the return 
thereon must first be filed with the clerk 
of the court before an order of publication 


93-3019. 
References 


Cited or applied in Kujich v. Lillie, 127 
M 125, 260 P 2d 383, 388. 


93-3020. (9124) Return of summons. 


Failure to File Original Summons With 
Return 


Mere failure or omission to file the 
original summons with the various returns 
thereon within the time specified in this 
section does not affect the district court’s 
jurisdiction. Clinton v. Miller, 124 M 463, 
226 P 2d 487, 496. 


CIVIL PROCEDURE 


(9117) Publication of summons. 


may be obtained. Clinton v. Miller, 124 
M 463, 226 P 2d 487, 495. 


Specific Performance 


A suit for specific performance of a 
contract to convey real property is a suit 
in personam and service cannot be had by 
publication. State ex rel. Miller v. Dis- 
trict Court, 120 M 423, 186 P 2d 506, 507, 
173 ALR 978. 


« Sufficiency of affidavit as to due dili- 
gence in attempting to learn whereabouts 
of party to litigation, for the purpose of 
obtaining service by publication. 21 ALR 
2d 929. 


(9123) When jurisdiction of action acquired. 


Failure to Make Return in Time 


The court does not lose jurisdiction over 
a defendant who has been properly served 
by the failure of the sheriff to make the 
return within the time required by this 
section. Clinton v. Miller, 124 M 463, 
226 P 2d 487, 496. 


CHAPTER 31—PLEADINGS IN GENERAL 


93-3103. 
Operation and Effect 


Where a motion for a change of venue 
was timely served and filed in the action 
by defendant’s attorney, defendant was 
not in default. McLeod v. McLeod, 124 
M 590, 228 P 2d 965. 


(9127) What pleadings are allowed. 


Defendants filing motion to strike por- 
tions of plaintiff’s complaint made their 
general appearance in the case. Johnson 
v. Clark, 181 M 454, 311 P 2d 772, 774. 


CHAPTER 32—THE COMPLAINT—JOINDER OF ACTIONS 


93-3201. 


References 


Cited or applied in Hutchinson v. Bur- 
ton, 126 M 279, 247 P 2d 987, 999. 


93-3202. 


Divorce Action 


In a divorce action a complaint charging 
desertion must be sufficiently informative 
as to matters of time and place of deser- 
tion as to reasonably inform the defendant 
of the charge. Hosking v. Hosking, 120 M 
437, 186 P 2d 503, 504. 
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(9128) Complaint first pleading. 


(9129) Complaint—what to contain. 


Effect of Allegations on Evidence Ad- 
missible 

Where complaint alleged the only issue 
that defendant was required to meet as 
the amount of $2,956 which plaintiff — 
claimed to have earned, it was error to 
permit plaintiff to testify that there was 
still $2,956 due him after he had been paid 
that much. It confronted defendant with 


DEMURRER TO COMPLAINTS 


a cause of action not pleaded. Johns v. 
Modern Home Crafters, Inc. — M —, 
328 P 2d 641, 643. 


“Last Clear Chance Doctrine” 


The doctrine of last clear chance has 
application to a case not only where de- 
fendant actually saw plaintiff in a position 
of peril in-time to avoid the injury by the 
exercise of reasonable care but also to a 
case where in the exercise of reasonable 
eare he should or could have discovered 
plaintiff in his perilous position in time to 
avoid the injury. Sorrells v. Ryan, 129 M 
29, 281 P 2d 1028, 1030. 


Legal Conclusions 


Statement that the defendant “wrong- 
fully failed to perform his official duty 
to supply the plaintiff with license blanks” 
in a suit for damages against the state 
fish and game warden was a bald con- 
clusion of law and insufficient to with- 
stand general demurrer. Meinecke v. Mc- 
Farland, 122 M 515, 206 P 2d 1012, 1014. 


Pleadings in Actions on Bills and Notes 


It is a fundamental rule of pleading in 
actions on bills and notes that the plain- 


93-3203. 


Divorce 


Relief for causes set out in subds. l, 2, 
3 and 4 of this section cannot be joined 
in an action for a divorce. Emery v. 
Emery, 122 M 201, 200 P 2d 251, 256. 


Failure to Object Waives Right 


Where plaintiff failed to move the court 
to require the defendant to separately 
state and number causes of action, the ob- 
jection to the intermingling of separate 
causes of action was waived. Pioneer 
Engineering Works v. McConnell, 123 M 
171, 212 P 2d 641. 


(9130) What causes of action 


93-3301 


tiff must allege facts showing title or right 
to sue. In an action by the payee named 
in the instrument, however, a formal alle- 
gation that he is still the owner and holder 
is unnecessary if the execution of the in- 
strument, its delivery to the plaintiff, and 
the default of the maker or acceptor are 
alleged. Parkinson v. Diefenderfer, 128 M 
547, 280 P 2d 424. 


Statement of Facts in 
Concise Language 


It is not necessary to allege the items 
constituting an account, but an allegation 
that an indebtedness is owing from de- 
fendant to plaintiff for the balance due 
on “stumpage from timber purchased of 
and from the plaintiff’ which upon de- 
mand the defendant failed and still fails 
to pay, is sufficient to allege the ultimate 
facts required to state a cause of action. 
Ballenger v. Tillman, 133 M 369, 324 P 
2d 1045, 1049. 


Ordinary and 


References 


Cited or applied in Hutchinson v. Bur- 
ton, 126 M 279, 247 P 2d 987, 999; Shuey 
v. Shuey, 129 M 549, 290 P 2d 1100, 1102. 


may be joined. 
Trespass 


Where plaintiff is grazing cattle of sev- 
eral other persons on his lands and defend- 
ant on two separate occasions commits 
a trespass against such cattle the causes 
of action may be joined. Cormier v. Fraser, 
130 M 170, 296 P 2d 1021. 


References 


Cited or applied in Maass v. Patterson, 
122 M 394, 204 P 2d 1040, 1041; Shaw 
v. Shaw, 122 M 593, 208 P 2d 514, 519; 
Hutchinson v. Burton, 126 M 279, 247 P 2d 
987, 995. 


CHAPTER 33—DEMURRER TO COMPLAINTS 


93-3301. 

Defect in Parties 

Generally, any defect in parties must be 
taken advantage of by special demurrer or 
else it is deemed waived, or if the defect 
of parties does not appear on the face of 
the complaint then to move for non-suit at 
the trial. Ballenger v. Tillman, 133 M 
369, 324 P 2d 1045, 1051. 


Facts Sufficient to Constitute a Cause of 
Action 

As actionable negligence arises only 
from a breach of a legal duty, and a com- 
plaint alleged that the defendant owed 
plaintiff, his employee, the duty of fur- 
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(9131) When defendant may demur. 


nishing him a reasonably safe place to 
work and alleged a breach of the duty 
by alleging that the defendant failed to 
provide a reasonably safe place to work 
and a reasonably safe way to travel to 
and from a water fountain and rest room, 
the complaint stated facts sufficient to 
constitute a cause of action and was good 
as against the demurrer. Ritchie v. North- 
ern Pac. Ry. Co., 128 M 218, 272 P 2d 728, 
729. 


Forcible Entry and Unlawful Detainer 
Actions 


The provisions of this chapter, sections 
93-3301 to 93-3306, are made applicable 


93-3302 


to proceedings for forcible entry and un- 
lawful detainer by section 93-9718, since 
they are encompassed by and included 
within sections 93-2301 to 93-8717 as spe- 
ecified in section 93-9718. Hutchinson v. 
Burton, 126 M 279, 247 P 2d 987, 999. 


Waiver of Defects 


Where defendants filed a demurrer they 
thereby waived all defects in the complaint 
attackable only by motion and therefore 
motion for bill of particulars was prop- 
erly overruled. Sheridan Elec. Coop. v. 
Ferguson, 124 M 5438, 227 P 2d 597, 603. 


93-3302. 
References 
Cited or applied in Mitchell v. Garfield 
County, 123 M 115, 208 P 2d 497, 504. 
93-3306. 


References 


Cited or applied in Mitchell v. Garfield 
County, 123 M 115, 208 P 2d 497, 504. 
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References 


Cited or applied in State ex rel. Corn- 
well v. District Court, 122 M 266, 200 
P 2d 706, 709; Mitchell v. Garfield Coun- 
ty, 123 M 115, 208 P 2d 497, 504; State 
ex rel. Reid v. District Court, 126 M 586, 
256 P 2d 546, 550. 


Demurrer as setting up defense of bona 
fide purchase of real property. 33 ALR 
2d 1330. 


(9132) Demurrer must specify, etc. 


(91386) Objections—when deemed waived. 


CHAPTER 34—ANSWER 


93-3401. 
Denial of Material Allegations ~ 


Where answer denied each and every 
“material” allegation of the complaint and 
plaintiff went to trial thereon without 
objection, each and all allegations in the 
complaint were material and the plaintiff 
was required to make proof of such ma- 
terial allegations so pleaded by him. Maass 
v. Patterson, 122 M 394, 204 P 2d 1040, 
1045. 


Forcible Entry and Unlawful Detainer 
Actions 


The provisions of this chapter, sections 
93-3401 to 93-3415, are made applicable to 
proceedings for forcible entry and unlaw- 
ful detainer by section 93-9718, since 
they are encompassed by and included 
within sections 93-2301 to 93-8717 as speci- 
fied in section 93-9718. Hutchinson vy. 
Burton, 126 M 279, 247 P 2d 987, 999. 


93-3411. (9147) Partial defenses. 
Burden of Proof 


Matter in mitigation of damages is a 
defense and the burden of pleading and 
proving it rests with the defendant. Gar- 
den City Floral Co. v. Hunt, 126 M 537, 
255 P 2d 352, 358. 


93-3415. (9151) 


try and Unlawful Detainer Actions 


This section, included in the Code of 
Civil Procedure, is made applicable to 


(9137) Answer—what to contain. 


Offer to do Equity 


An “offer to do equity” in the answer 
when not accepted as provided in section 
93-8201 could not be used in evidence nor 
could it be regarded as an admission that 
defendants had waived any of their de- 
fenses. Rachou v. MceQuitty, 125 M 1, 
229 P 2d 965. 


Waiver of Objections 


Objections to the form of denials are 
waived by going to trial without first 
challenging the pleading by motion, de- 
murrer or other timely and proper objec- 
tion. Maass v. Patterson, 122 M 394, 204 
P 2d 1040, 1045. 


References 
Cited in Flathead Lumber Corp. v. 
Everett, 127 M 310, 263 P 2d 376, 381 


(dissenting opinion). 


Mitigation of Damages 


Matter in mitigation of damages is a 
defense, and the burden of pleading and 
proving it rests’ with the defendant. Gar- 
den City Floral Co. v. Hunt, 126 M 537, 
255 P 2d 352, 358. 


Cross-complaint—filing—-service. 
Cross-complaint Proper in Forcible En- 


proceedings for forcible entry and unlaw- 
ful detainer by sections 93-9707 and 93- 
9718. Hutchinson v. Burton, 126 M 279, 
247 P 2d 987, 995, 998, 999. 


GENERAL RULES OF PLEADING 


Scope of Cross-complaint in Mandamus 
Proceedings 


Interveners in a2 mandamus action are 


’ not entitled to maintain their cross-com- 


plaint unless that cross-complaint relates 
to, or depends upon, the duties asserted 
by the plaintiff against the defendant pub- 
lic officer. Thus, where the plaintiff seeks 
by mandamus to require the recorder of 
marks and brands to record a brand in his 
name as administrator whether the inter- 
veners are the owners of the brand, the 
animals bearing the brand, and of the pro- 
ceeds of the sale of animals so branded 
presents a question which bears no rela- 
tion to the duty of the general recorder 
of marks and brands to issue a certificate 


93-3801 


to the plaintiff. Benolken v. Miracle, 129 
M 495, 289 P 2d 953, 955. 


Interveners by their cross-complaint may 
not transform a proceeding in mandamus 
against a public officer into a private dis- 
pute between them and the plaintiff to 
settle disputed property rights which do 
not relate to, or depend upon, the duty of 
the officer against whom the proceeding is 
brought. Benolken v. Miracle, 129 M 495, 
289 P 2d 953, 956. 


References 


Cited or applied in Reed v. Reed, 130 
M 409, 304 P 2d 590, 593 at 597 (dissent- 
ing opinion). 


CHAPTER 36—REPLY 


93-3601. 


Function of Reply—When Allegations 
Constitute Departure From Complaint 


In action for specific performance of con- 
tract for assignment of leases in which 
defense was impossibility of performance 
because leases had been terminated when 
defendant entered into contract with 
owner of land for purchase, a reply ad- 
mitting such termination of the leases and 
praying for the assignment of such con- 
tracts of purchase was an abandonment of 


93-3603. (9160) Failure to reply. 
References 
Quoted in the dissenting opinion in 


Flathead Lumber Corp. v. Everett, 127 M 
291, 263 P 2d 376, 382. 


(9158) What reply to contain—time for filing. 


the original cause of action and sought to 
enforce a different contract and therefore 
could not be the basis for any recovery. 
Rachou. v. MeQuitty, 125 M 1, 229 P 
2d 965. 


References 


Cited in Flathead Lumber Corp. v. 
Everett, 127 M 310, 263 P 2d 376, 381 
(dissenting opinion). 


CHAPTER 37—VERIFICATION OF PLEADINGS 


93-3702. 


References 


Cited or applied in State ex rel. Berg- 
land v. Bradley, 124 M 434, 225 P 2d 


(9163) Verification of pleadings. 


1024, Clinton v. Miller, 124 M 463, 226 
P 2d 487, 494. 


CHAPTER 38—GENERAL RULES OF PLEADING 


Section 93-3820. 
93-3801. 


Action on Indemnity Bond 


In action based upon indemnity bond 
issued by defendant to indemnify plaintiff 
against loss from fraud or dishonesty of 
station agent, allegation in complaint that 
agent while in possession of money and 
property belonging to plaintiff, had wrong- 
fully and dishonestly appropriated plain- 
tiff’s products and cash money, sufficiently 
stated a cause of action. Waite v. Stand- 


(9164) Pleadings to be liberally construed. 
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Adoption by reference of statements in a pleading. 


ard Accident Ins. Co., 132 M 220, 315 P 


2d 989, 992. 
Divorce Action 


A complaint in a divorce action which 
does not set forth the elementg of the 
ground for divorce with sufficient cer- 
tainty to establish them is not aided by 
this section. Hosking v. Hosking, 120 M 
437, 186 P 2d 503, 504. 


93-3804 


Relief Requested 


In divorce action where complaint al- 
leged that $2,040 which had been in bank 
was plaintiff’s separate property, that it 
was placed in her name although she had 
no interest in it and that she took the 
money withoyt plaintiffs consent and 
prayer was for “such other and further 
relief as to the court may seem meet and 


98-3804. 
Foreclosure of Mechanic’s Lien 


In action to foreclose mechanic’s lien and 
recover a stated sum of money for labor 
and materials a complaint which did not 
contain an itemized statement of the 
‘materials and labor furnished was not 
subject to demurrer, but the defendant’s 
remedy was under this section. Cole v. 
Hunt, 123 M 256, 211 P 2d 417, 419. 


Operation and Effect 


An allegation that an indebtedness is 
owing from defendant to plaintiff for the 
balance due on “stumpage from timber 
purchased of and from the plaintiff’ which 
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equitable in the premises,” it was not 
error for the court to adjudge that plain- 
tiff recover from defendant the amount 
of $2,040. Rogers v. Rogers, 123 M 52, 
209 P 2d 998, 1001. 


References 


Cited or applied in Manning v. Zeiler, 
127 M 248, 261 P 2d 807, 808. 


(9167) Account—how pleaded. 


upon demand the defendant has failed and 
still fails to pay, is sufficient to allege 
the ultimate facts required by the code. 
Ballenger -v. Tillman, 133 M 369, 324 P 
2d 1045, 1049. 


Where plaintiff filed a statement of ac- 
count, in an action for the balance due 
on stumpage from timber sold to the de- 
fendant, findings for the plaintiff . based 
upon the complaint which sufficiently 
stated a cause of action and which were 
couched in terms of ultimate facts were 
sufficient. Ballenger v. Tillman, 133 M 
369, 324 P 2d 1045, 1049. 


93-3812. (9175) Libel and slander—how stated in complaint. 


Publication of Libel 

Complaint by private corporation for 
libel was sufficient where it charged that 
the publication was made of and con- 


cerning it. Professional & Business Men’s 
Life Ins. Co. v. Bankers Life Co., 163 
F Supp 274, 288, 289. 


93-3813. (9176) Answer in such cases, 
Joint liability for slander. 26 ALR 
2d 1031. 


93-3814. (9177) Judgment determining rights between codefendants, ete. 


Demand for Relief Necessary 


Fact that a court of equity when once 
it acquires jurisdiction will grant all the 
relief necessary to the adjustment of the 
entire subject of the action is subject to 
the qualification that when rights between 


93-3820. Adoption by reference 


defendants are involved it is not proper 
to make determination thereof unless de- 
manded in the pleadings. Strack v. Fed- 
eral Land Bank, 124 M 19, 218 P 2d 1052, 
1056. 


of statements in a pleading. State- 


ments in a pleading may be adopted by reference in a different part of the 
same pleading or in another pleading or in any motion. A copy of any 
written instrument which is an exhibit to a pleading is a part thereof for 
all purposes. 

History: En. Sec. 1, Ch. 16, L. 1953. 


Title of Act 


An act relating to pleadings in civil 
actions, authorizing the adoption by ref- 
erence of statements in a pleading in 
other parts thereof. 


Repealing Clause 


all acts and parts of acts in conflict 
therewith. 
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Section 2 of Ch. 16, Laws 1953 repealed — 


AMENDMENTS 


93-3905 


CHAPTER 39—VARIANCE—AMENDMENTS—MISTAKES IN PLEADING 


93-3901. 


References 


Cited or applied in Bennett v. Dodgson, 
129 M 228, 284 P 2d 990, 995. 


93-3903.. 
References 


Cited or applied in Bennett v. Dodgson, 
129 M 228, 284 P 2d 990, 995. 


93-3905. 


Amendments by Leave of Court 
Affirmative Showing of Abuse of 

Discretion Must be Made to Reverse 

Lower Court 

The allowance or denial of leave to 
amend a pleading during the course of a 
trial is within the sound discretion of the 
trial court'and in the absence of an affirm- 
ative showing of abuse of discretion the 
supreme court will not disturb the order 
of the trial court. Betor v. Chevalier, 121 
M 337, 193 P 2d 374, 378. 


Amendments Allowed 


To Substitute Real Party in In- 
terest 


In action to quiet title, court was au- 
thorized, after default of original de- 
fendant, to set aside default and permit 
assignee of timber rights to be substituted 
as the party defendant. State ex rel. 
Hilyard v. District Court, 120 M 342, 184 
P 2d 997. 


When Amendment Properly Refused 


- After plaintiff had put in his proof and 
rested his case and defendant introduced 
some evidence in support of his defense, 
the court cannot be said to have abused 
its discretion in refusing an amendment 
to the answer which would have ma- 
terially changed the issues. Betor v. 
- Chevalier, 121 M 337, 193 P 2d 374, 378. 


Discretion of Court 


When a motion to quash is sustained, 
it is within the discretion of the trial 
court either to allow an amendment or to 
give judgment forthwith. State ex rel. 
Walker v. Board of Comrs., 120 M 413, 
187 P 2d 1013, 1016. 


Extending Time for Filing Demurrer 


Where motion to strike complaint was 
overruled and court ordered defendant to 
answer, defendant could, if he felt that 
the order prejudiced him in not permitting 
him to demur to the complaint, request 
the court for permission to file a demurrer 
under the provisions of this section and 


(9183) Material variances—how provided for. 


(9185) When not to be deemed a variance—failure of proof. 


(9187) Amendments by the court—enlarging time, etc. 


if he fails to do so he waives his right 
to demur. Betor v. Chevalier, 121 M 337, 
193 P 2d 374, 376. 


Inapplicability Where Party Fails to 
Present Bill of Exceptions within time 
Limit 

Where a party fails to present his bill 
of exceptions within the time limit pre- 
scribed by section 93-5505, he may not 
rely upon this section for relief. Non- 
action is not the equivalent of a “pro- 
ceeding taken against” the party and 
since this section is a general one while 
sections 93-5505 and 93-8708 are specific 
and pertain to bills of exceptions, the 
latter sections control under the well- 
settled rule of construction in this state 
that the provisions of a special statute 
control those of a general statute relating 
to the same subject-matter. Hutchinson 
v. Burton, 126 M 279, 247 P 2d 987, 992, 
994, 995. 


Operation and Effect 


This court has repeatedly declared that 
default judgments are not favored and 
that it is the policy of the law to have 
every case tried on its merits. While 
slight abuse of discretion in refusing to 
set aside a default judgment is sufficient 
to justify a reversal of the order, only in 
exceptional cases will this court disturb 
the action of a trial court in re-opening 
a default. Waggoner v. Glacier Colony 
of Hutterites, 127 M 140, 258 P 2d 1162, 
1168. 


Trial court erred in refusing to set aside 
a default judgment entered after defend- 
ant’s failure to answer, where evidence 
disclosed that defendant after being 
served with process went to see the plain- 
tiff’s lawyer and not finding him in talked 
with an associate who promised to relay 
defendant’s message to him to the effect 
that the plaintiff was suing the wrong 
colony, and there was confusion over 
what was told to the defendant. Waggoner 
v. Glacier Colony of Hutterites, 127 M 
140, 258 P 2d 1162. 


Trial court was correct in setting aside 
a default judgment against the defendant 


93-3908 


entered in a divorce decree, where it was 
disclosed that at the time plaintiff insti- 
tuted the divorce action in Montana 
there was pending a divorce action by 
defendant against plaintiff in California 
and to which plaintiff had filed a cross- 
complaint. Petrol v. Petrol, 127 M 184, 
259 P 2d 338. 


Relief From Judgments, Orders, or Other 
Proceedings 


Amended Application After Motion to 
Quash Sustained 


Where order sustained motion to quash 
and dismissed action it amounted to a 
judgment which could be set aside by 
complying with this section and the pro- 
visions of this section can not be avoided 
by filing an amended application on the 
theory the order on such amended applica- 
tion for a writ of certiorari is by implica- 
tion an order to set aside the judgment 
of dismissal and granting leave to amend. 
State ex rel. Walker v. Board of Comrs., 
120 M 413, 187 P 2d 1013, 1017. 


Default Judgments 


A party defendant, on application to 
set aside his default, must, in addition to 
excusing his delinquency, support the mo- 
tion by an affidavit of merits setting 
forth the facts constituting his defense. 
Holen v. Phelps, 131 M 146, 308 P 2d 624, 
627. 

In ruling on a motion to set aside a 
default, the affidavits of merits filed by 
the petitioner cannot be controverted by 
counter affidavits. The court confines it- 
self to an investigation of the affidavit 
of merits to see whether a prima facie 
defense is made out. Holen v. Phelps, 131 
M 146, 308 P 2d 624, 627. 


Where defendant alleged that he was 
owner of the record title in his motion 
to set aside a default and in his affidavit 
of merits, he has set out a prima facie 
defense in view of section 93-2507 which 
provides that the person establishing legal 
title is presumed to be in possession. Holen 
v. Phelps, 131 M 146, 308 P 2d 624, 627. 


93-3908. 


Operation and Effect 


It is sufficient to describe a party by 
any known and accepted abbreviation of 


93-3909. 
Annexation of City 


In taxpayers’ suit opposing annexation 
of a city subdivision where trial court 
found that less than the required majority 
had protested, it must be presumed on ap- 
peal, that the lower court’s proceedings 
are regular and contain no substantial 
error until otherwise shown preponderant- 
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While the supreme court will disturb 
the action of a trial court in opening de- 
fault only in exceptional cases, “no great 
abuse of discretion by the trial court in 
refusing to set aside a default need be 
shown to warrant a reversal.” MHolen v. 
Phelps, 131 M 146, 308 P 2d 624, 627. 


Fraud—Probate Proceedings 


This section does not provide for setting 
aside a judgment because of fraud, and 
while such relief on such ground may be 
available in a court ‘of equity it is not 
obtainable in a court of probate. State 
ex rel. Sanford v. District Court, 124 
M 429, 225 P 2d 866, 868. 


Variance 


Where, in action to recover value of 
use and occupancy, plaintiff claimed dam- 
ages measured on a certain basis, and 
defendant denied that it had any rental 
value, the fact that a different rental 
value than that alleged in the complaint 
was proved was not a material variance. 
Pritchard Petroleum Co. v. Farmers Co- 
op. Oil & Supply Co., 121 M 1, 190 P 2d 
55, 60. 


References 


Cited or applied in State ex rel. Doyle 
v. District Court, 126 M 615, 245 P 2d 
382; Flathead Lumber Corp. v. Everett, 
127 M 291, 263 P 2d 376, 382 (dissenting 
opinion); Malcom v. Stondall Land & In- 
vestment Co., 129 M 142, 284 P 2d 258, 
261; In re Hofmann’s Estate, 132 M 387, 
318 P 2d 230, 235; Central Montana Stock- 
yards v. Fraser, 133 M 168, 320 P 2d 981, 
985, 988. 


Reliance by employee codefendant on 
promise or assumption that employer 
would defend in employee’s behalf as 
ground for vacation of default judgment. 
16 ALR 2d 1139. 

Setting aside default judgment for 
failure of statutory agent on whom pro- 
cess was served to notify defendant. 20 | 
ALR 2d 1179. 


(9190) Suing a party by a fictitious name—when allowed. 


his Christian name. Clinton v. Miller, 124 
M 463, 226 P 2d 487, 497. 


(9191) No error or defect to be regarded unless, etc. 


ly by the plaintiff. Kunesh v. Great Falls, 
1382 M°285, 317 P 2d 297, 298. 


Error Not Presumed 


Where trial court observed the wit- 
nesses, the jury found for the plaintiff, | 
new trial was brief, argued, considered at 
length and denied, the supreme court on 


INJUNCTION 93-4201 


appeal will reverse only for manifest the litigants to have a fair trial before 
cause; an appeal presumes no error. an impartial judge is involved. In re 
Thompson v. Mattuschek, — M —, 333 P Woodside-Florence Irr. Dist., 121 M 346, 


2d 1022, 1025, 1026. 194 P 2d 241, 254, 
Excessive Verdict Operation in General 
Where verdict of jury was for ten dol- Where defendant in divorce action ad- 


lars more than proof showed loss to be mitted that certain stocks in her name 
and there was no conflict in the evidence, belonged to plaintiff and that she would 
the judgment entered on such verdict indorse them and turn them over to 
would not be reversed but the judgment plaintiff if produced, any error in the 
would be modified by reducing it by ten order of the court quieting title to the 
dollars. Miller v. Emerson, 120 M 380,186 stock in plaintiff and ordering defendant 
P 2d 220. to transfer and convey the stock to plain- 


; tiff was harmless. Rogers v. Rogers, 123 
Not Applicable Where Jurisdiction Has yj 52, 209 P 2d 998, 1000. 


Not Been Acquired 


This section has no application where References 
jurisdiction is wanting. In re Woodside- Cited or applied ‘m Koger v. Halverson, 
Florence Irr. Dist., 121 M 346, 194 P 2d 125 M 560, 242 P 2d 273, 275; Flathead 
241, 254. Lumber Corp. v. Everett, 127 M 291, 263 


: ‘ P 2d 376, 384 (dissenting opinion); Hartse 
Not Applicable Where Right to Trial y. Korneychuk, 131 M 530, 312 P 2d 795, 
by Jury Involved 797; State v. Peterson, — M —, 328 P 
The provisions of this section are not 2d 617, 629. 
applicable where the substantial right of 


93-3910. (9192) Time for amendment, answer or reply, etc. 


Operation and Effect by defendant’s attorney defendant was not 
Where a motion for a change of venue in default. McLeod v. McLeod, 124 M 
was timely served and filed in the action 590, 228 P 2d 965. 


CHAPTER 41—CLAIM AND DELIVERY OF PERSONAL PROPERTY 


93-4101. (9220) Plaintiff may claim delivery. 


References Olsen v. Sundling, 128 M 596, 281 P 2d 499, 


Cited or applied in Emery v. Emery, 0°01. 
122 M 201, 200 P 2d 251, 266; State ex rel. 


93-4102. (9221) Affidavit and its requisites. 


Operation and Effect wrongfully in possession. Plaintiff must 

In such actions it is incumbent on plain- rely upon the strength of his own right 
tiff to establish by the preponderance of of possession and not upon the weakness 
the evidence the right to the immediate of his adversary’s claim to such right. 
possession in himself at the time the ac- O’Connell v. Haggerty, 126 M 442, 253 
tion is brought, and that the defendant is P 2d 578, 580. 


CHAPTER 42—INJUNCTION 
93-4201. (9240) Injunction order defined—by whom granted. 


Definition—Restraining Order suit at the time of the rendition of the 
An order which requires a person to re- judgment cannot be held to obey the man- 
frain from a particular act for any period date of tne injunction. Big Four v. Bis- 
of time, no matter what its purpose, is an 80n, 132 M 87, 314 P 2d 863. 
injunction and this applies to a “restrain- 
ing order.” Sheridan Elec. Coop. v. Fer- 
guson, 124 M 543, 227 P 2d 597, 603. 


References 

Cited or applied in State ex rel. Reid v. 
District Court, 126 M 489, 255 P 2d 693, 

Operation and Effect 704; State ex rel. Thompson v. District 

An injunction operates only in per- Court, 132 M 58, 313 P 2d 1034, 1037, 
sonam and affects only the parties to the 
action and a party occupying the relation 
of a privy who was not a party to the 


Injunctive relief against submission of 
constitutional amendment, statute, munic- 
ipal charter, or municipal ordinance, on 


oe 


PY 
xo 


93-4202 


ground that proposed action would be 

unconstitutional. 19 ALR 2d 519. 
Decree granting or refusing injunction 

as res judicata in action for damages in 


93-4202. 


Continued value of restrictive covenant 
to dominant owner in protection of his 
property from competition as basis for 
its enforcement notwithstanding changes 
in neighborhood conditions. 2 ALR 2d 601. 

Relief against union activities as affect- 
ed by the fact that owner of business 
operates without outside help or is doing 
part of the work. 2 ALR 2d 1196. 

Injunction by owner or lessee of oil or 
gas land, or mineral royalty interest 
therein, in respect of waste. 4 ALR 2d 201. 

Right to injunction against flood protec- 
tion measures as affected by adequacy of 
remedy at law. 5 ALR 2d 82. 

Capacity of taxpayers to maintain suit 
to enjoin submission of initiative, referen- 


dum or recall measure to voters. 6 ALR 2d 


557. 

Injunction against breach of contract 
for will or conveyance of property at death 
in consideration of support or services. 
7 ALR 2d 1178. 

Adequacy, as regards right to injunction, 
of the remedy for review of order fixing 
public utility rates. 8 ALR 2d 839. 

Injunctive relief against breach of con- 
tract, other than lease or agreement there- 
for, or contract for services, terminable by 
one party but not the other. 8 ALR 2d 
1208. 

Injunction against use by municipality 
or public of subsurface of street or high- 
way for purposes other than sewers, pipes, 
conduit wires, and the like. 11 ALR 2d 
189, 196, 203, 211, 214. 


93-4203. 


Enforcement of Criminal Law 


An injunction may not be granted to 
prevent the enforcement of the criminal 
law. State ex rel. Olsen v. Horsky, 122 
M 547, 206 P 2d 1157. 


Enjoining Enforcement of Board Order 


Where the industrial accident board is- 
sued an order directing a coal mine to 
erect a washhouse for its employees in 
compliance with section 50-435, the coal 
mine cannot obtain an injunction to en- 
join enforcement of the order based on 
facts which they can assert as a defense 
to any proceeding brought by the board. 
Jeffries Coal Co. v. Industrial Accident 
Board, 126 M 411, 252 P 2d 1046, 1047. 


Injunction Pendente Lite Regarding 
Possession of Real Estate 


Title or right to possession to real estate 
may not be litigated in a suit for an in- 
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relation to matter concerning which in- 
junction was asked in first suit. 26 ALR ~ 
2d 446. 


(9241) Injunction—when allowed. 


Injunction against peaceful picketing as 
affected by employer’s lack of opportunity 
to negotiate with union or employees. 11 
ALR 2d 1069. 


Injunction as remedy of tenant against 
stranger wrongfully interfering with his 
possession. 12 ALR 2d 1201, 1208. 


Remedy of tenant against stranger for 
interference with passageway. 12 ALR 2d 
1233. 

Right of third party in area picketed 
during labor dispute, who has no connec- 
tion with the dispute, to an injunction 
against such picketing. 15 ALR 2d 1396. 

Injunction against procuring breach of 
contract. 26 ALR 2d 1275. 

Injunction to protect charitable or elee- 
mosynary corporation against use of same 
or similar name by another corporation. 
27 ALR 2d 961. 

Injunction as available to tenant upon 
landlord’s breach of covenant to’ repair. 
28 ALR 2d 473. 

Injunction to restrain interference with 
plaintiff in possession of public office. 34 
ALR 2d 560. 

Injunction against parking vehicles on 
private way. 37 ALR 2d 944. 

Injunction against pollution of subter- 
ranean waters. 38 ALR 2d 1277. ; 

Minority stockholders’ right to enjoin 
further or additional issuance of stock. 
38 ALR 2d 1366. 


(9242) Injunction—when not allowed. 


junction. Where there was a lease which 
was allegedly breached the plaintiff is 
not entitled to a restraining order pre- 
venting the defendants from occupying 


-the land pending a determination of the 


A6 


case on its merits since it was found that 
the relationship of the parties was one 
of landlord and tenant and was not a 
cropping agreement. Davis v. Burton, 126 
M 137, 246 P 2d 236. 


Operation and Effect 


Since a private citizen, who does not 
show that he will be injured in any prop- 
erty or civil right, cannot invoke equit- 
able cognizance of a _ purely _ political 
question, where plaintiff’s complaint, in 
an action seeking an injunction prevent- 
ing the secretary of state from certifying 
nominees for a vacancy in the board of 
railroad commissioners, shows that his 
only interest is as a taxpaying, private 


INJUNCTION 93-4207 


citizen and prospective absentee voter, he Injunction by state court against action 
is without standing or capacity to in- in court of another state. 6 ALR 2d 896. 
voke equitable cognizance of a purely Compelling reinstatement to nonpublic 


political question. State ex rel. Mitchell office for employment by mandatory in- 
v. District Court, 128 M 325, 275 P 2d junction prior to hearing of case. 15 ALR 
642, 649. 2d 328. 


Power to enjoin canvassing votes and 
declaring result of election. 1 ALR 2d 588. 


93-4204. (9243) Injunction order—when granted. 


Grounds for Injunction restrain her husband from selling property 

To entitle an applicant to an injunction when her title to the property is not 
he must show not only that he is in clear. Hmery v. Emery, 122 M 201, 200 P 
danger of losing a substantial right but 2d 251, 265. 


also that he is in no fault. Emery v. Title to or right of possession of real 
Emery, 122 M 201, 200 P 2d 251, 261. estate is not triable by injunction. Emery 

In addition to having a clear right there v. Emery, 122 M 201, 200 P 2d 251, 267. 
must also be an apparent and pressing Where, in action for injunction, to pre- 


necessity for an injunction, and the in- vent trespass on land in which plaintiff 

jury threatened must be imminent and _ claimed title to land, defendants in answer 

such as can only be avoided by an in- claimed title to land involved by adverse 

junction. Emery v. Emery, 122 M 201, 200 possession which plaintiff denied, the plead- 

P 2d 251, 261. ings presented the issues of title and 
ownershi i 

Title to Real Property wnership which the court had power to 


determine. Tiffany v. Uhde, 123 M 507, 
A wife may not obtain injunction to 216 P 2d 375. 


93-4205. (9244) Injunction order—at what time granted, etc. 


Application of Section Emery v. Emery, 122 M 201, 200 P 2d 251, 
This section has no application to pro- 259. 
ceedings for the abatement of a nuisance The requirement that the affidavit 
under section 94-1001 et seq. State ex rel. should show that sufficient grounds exist 
Bergland v. Bradley, 124 M 434, 225 P for the restraining order is not met by 
2d 1024. statements of the legal conclusions of 
i the pleader or of mere matters of opinion 
Operation and Effect unsupported by sufficient facts. niet v. 
An order to show cause why a divorce Emery, 122 M 201, 200 P 2d 251, 259. 
decree should not be modified was not In affidavit for restraining order to 
sufficiently served where nothing at all prevent defendant in divorce action from 
was served on the wife and where the molesting plaintiff or entering their home, 
wife’s mother was served with the first it was necessary to state facts showing 
order, but without supporting affidavit. specific improper acts or conduct. Emery 
Hand v. Hand, 131 M 571, 312 P 2d 990, v. Emery, 122 M 201, 200 P 2d 251, 260. 


993. In affidavit for restraining order to 
restrain withdrawal of bank funds, state- 
Sufficiency of Affidavit ment that “the defendant is addicted to 


Where restraining order is granted on spendthrift and profligate habits” is a bare 
affidavits they must contain a statement conclusion and where there are no specific 
of the material facts essential to establish acts alleged, it is insufficient. Emery v. 
the applicant’s right to the relief sought. Emery, 122 M 201, 200 P 2d 251, 260. 


93-4206. (9245) When notice required. 


Cross-Reference 


See note to sec. 93-4205. Emery v. 
Emery, 122 M 201, 200 P 2d 251. 


93-4207. (9246) Security upon injunction. 


Consecutive Restraining Orders continued the bond, the sureties on the 

Where bond was executed in connection original bond were liable for damages sus- 
with granting of temporary restraining tained through the period of restraint im- 
order which was thereafter dissolved but posed by the second order. Sheridan Elec. 
on the same day the judge continued the Coop. v. Ferguson, 124 M 543, 227 P 2d 
restraint by another restraining order and 597, 601. 
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93-4208 


Consideration for Bond 


A bond executed pursuant to and in 
substantial compliance with this section 
needs no consideration. Sheridan Elec. 
Coop. v. Ferguson, 124 M 5438, 227 P 2d 
597, 601. 


Measure of Damages 


The measure of damages in an action on 
the injunction bond is the amount which 
will compensate for all the detriment 
proximately caused by the injunction dur- 
ing the time it is operative, or which in 
the ordinary course of things, would be 
likely to result therefrom. Sheridan Elec. 
Coop. v. Ferguson, 124 M 543, 227 P 2d 
597, 601. 


Proof of Damages 

Where there was evidence as to ex- 
penses and attorney’s fees in a sum in 
excess of the amount of the bond, it was 
error to grant motion for nonsuit but case 
should have gone to jury. Sheridan Elec. 
Coop. v. Ferguson, 124 M 543, 227 P 2d 
597; °60L, 

Fact that person suing on bond be- 
eame obligated for attorney’s fees in in- 
junction is sufficiently shown by proof 
that he employed an attorney who procured 


93-4208. 
References 


Cited in State ex rel. Thompson v. Dis- 
trict Court, 132 M 53, 313 P 2d 1034, 1038. 


93-4210. 
References 


Cited in State ex rel. Thompson v. Dis- 
trict Court, 132 M 53, 313 P 2d 1034, 1038. 


93-4211. 
Affidavit to Set Aside 


Affidavit to set aside temporary injunc- 
tion granted without notice was not a re- 
sponsive pleading in answer to complaint 
in original action to enjoin construction 
and operation of stock car race track as a 
nuisance. State ex rel. Thompson v. Dis- 
trict Court, 1382 M 53, 313 P 2d 1034, 1038. 


93-4212. 


Dismissal, discontinuance or nonsuit as 
nullifying previous temporary injunction. 
11 ALR 2d 1411. 


93-4213. 


Damages ’ 

Where mother brought habeas corpus 
proceedings to enforce court order award- 
ing custody of child in divorce proceedings 


(9247) Order to show cause. 


CIVIL PROCEDURE 


a dissolution of the injunction and of the 
reasonable value of his services. Sheridan 
Elec. Coop. v. Ferguson, 124 M 5438, 227 
P 2d 597, 602. 


Voluntary Dismissal—Action on Bond 


Where appeal was taken from action dis- 
solving temporary restraining order and 
thereafter appellant dismissed his appeal, 
such dismissal constituted a final adjudica- 
tion that appellant was not entitled to in- 
junction thereby making the sureties lia- 
ble. Sheridan Elec. Coop. v. Ferguson, 124 
M 5438, 227 P 2d 597, 600. 


What May Be Recovered 


Under a bond given in accordance with 
this section, reasonable expenses are re- 
coverable including attorney’s fees and 
costs of procuring the dissolution of the 
restraint from the time such restraint was 
imposed to the final determination thereof. 
Sheridan Elec. Coop. v. Ferguson, 124 
M 5438, 227-P 2d 597, 602. 


References 


Cited or applied in Staleup v. Cameron 
Ditch Co., 130 M 294, 300 P 2d 511, 513; 
Panland v. City of Missoula, 130 M 635, 
304 P 2d 621. 


(9249) Verified answer has effect of affidavit. 


(9250) Application to dissolve or modify. 


When Modification Not Permissible 


Where complaint and affidavits showed 
prima facie that premises constituted a 
nuisance per se under section 94-1002, it 
was error to quash the temporary injunce- 


‘tion issued thereunder when defendant filed 


affidavit under this section and before 
any hearing on the complaint was had. 
State ex rel. Olsen v. 30 Club, 124 M 91, 
219 P 2d 307. 


(9251) Dissolution or modification. 


(9252) Costs may be awarded. 


she was entitled to damages under the 
provisions of this section. Benson v. Ben- 
son, 121 M 439, 193 P 2d 827, 830. 


ATTACHMENT 


93-4304 


CHAPTER 43—ATTACHMENT 


Section 93-4304. Undertaking. 


93-4301. 
Effect of Dissolving Attachment 


Where an attachment is dissolved the 
lien on the property seized thereunder is 
vacated, the right to hold the property 
ceases, and the officer holding it should 
return the same promptly. Central Mon- 
tana Stockyards v. Fraser, 133 M 168, 320 
P 2d 981, 995. 


Nature of Attachment 

The attachment of one person’s property 
to satisfy a claim against another is a 
conversion of the property. Central Mon- 
tana Stockyards v. Fraser, 133 M 168, 
320 P 2d 981, 989. 


93-4302. (9257) Affidavit—what to 
Security for Note 


Held, a chattel mortgage, which by its 
terms stated that it was to be security for 


(9256) When attachment may issue. 


When Attachment Not Authorized 


Held, that in a contract for the sale of 
real property wherein there was provided 
a remedy for and security to the vendors 
for a breach thereof, this section preclud- 
ed a rightful attachment and seizure of 
defendant’s personal property. The con- 
tract was not one for the direct payment 
of money and such payments due under 
the contract were secured by the provi- 
sions of the contract. Fraser v. Clark, 129 
M 56, 282 P 2d 459, 468. 


References 
Cited or applied in First Nat. Bank of 


Plains v. Green Mt. Soil Conservation 
District, 130 M 1, 293 P 2d 289, 291. 


contain. 


was required to be disregarded. First Nat. 
Bank of Plains v. Green Mt. Soil Conser- 
vation District, 130 M 1, 293 P 2d 289. 


future advances, was security for a later 
loan so that attachment was not available 
in an action for default of a later loan. 
The chattel mortgage was plain and un- 
ambiguous and needed no construction so 
that parol evidence which tended to vary 
or alter the terms of the written mortgage 


References 


Cited or applied in Fraser v. Clark, 129 
M 56, 282 P 2d 459, 466. 


93-4304. (9259) Undertaking. Before issuing the writ, the clerk must 
require a written undertaking on the part of the plaintiff, with two [2] 
or more sufficient sureties, to be approved by the clerk, in a sum not less 
than double the amount claimed by the plaintiff, if such amount be one 
thousand dollars ($1,000.00) or under, or, in case the amount so claimed 
by plaintiff shall exceed one thousand dollars ($1,000.00), then in a sum 
equal to such amount, but in no case shall an undertaking be required 
exceeding in amount the sum of ten thousand dollars ($10,000.00). The 
condition of such undertaking shall be to the effect that if the defendant 
recover judgment, or if the court shall finally decide that the plaintiff 
was not entitled to an attachment, the plaintiff will pay all costs that 
may be awarded to the defendant, and all damages he may sustain by reason 
of the issuing out of the attachment, not exceeding the sum specified in 
the undertaking. At any time within thirty (30) days after the service 
of summons, the defendant may except to the sufficiency of the sureties. 
If he fails to do so, he is deemed to have waived all objections to them. 
When excepted to, the plaintiff’s sureties, upon notice to the defendant 
of not less than two (2) days nor more than ten (10) days, must justify 
before a judge of the district court, or before the clerk thereof, and upon 
failure to justify, or if others in their place fail to justify, at the time 
and place appointed, the clerk or judge shall issue an order vacating the 
writ of attachment. 
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History: Ap. p. Sec. 93, p. 61, Bannack 
Stat.; amd. Sec. 122, p. 156, L. 1867; amd. 
Sec. 12, p. 65, L. 1869; amd. Sec. 7, p. 75, 
L. 1870; amd. Sec. 138, p. 54, Cod. Stat. 
1871; amd. Sec. 20, p. 56, L. 1874; amd. 
Sec. 180, p. 82, L. 1877; re-en. Sec. 180, 1st 
Div. Rev. Stat. 1879; amd. Sec. 6, p. 9, L. 
1881; re-en. Sec. 182, lst Div. Comp. Stat. 
1887; en. Sec. 892, C. Civ. Proc. 1895; re- 
en. Sec. 6659, Rev. C, 1907; re-en. Sec. 
9259, R. C. M. 1921; amd. Sec. 1, Ch. 15, 
L. 1951. Cal. C. Civ. Proc. Sec. 539. 


Amendment 


The 1951 amendment substituted the 
words “At any time within thirty (30) 
days after the service of summons,” at the 
beginning of the third sentence for “With- 
in five days after service of the summons 
in the action,” and in the fifth sentence 
substituted “ten days” for “five days.” 


93-4306. 


Liquor License 

A retail liquor license is subject to 
attachment. Stallinger v. Goss, 121 M 437, 
193 P 2d 810. 


Attachment in action on note or bond 
not resulting in sale of mortgaged prop- 


93-4320. 
References 


Cited in Letz v. Letz, 123 M 494, 215 P 
2d 534. 


93-4323. 


Operation and Effect 


Held, that where the sheriff of one coun- 
ty held the property in question under a 
valid writ of attachment and the judg- 
ment was rendered and writ of execution 
directed to the sheriff of another county, 


93-4327. 
References 


Cited or applied in Fraser v. Clark, 129 
M 56, 282 P 2d 459, 466. 


93-4328. 
Appealable Order 


Fact that motion was to vacate or re- 
lease attachment rather than to dissolve 


93-4329. 
References 


Cited or applied in Fraser v. Clark, 129 
M 56, 282 P 2d 459, 466. 


93-4331. 
Application 
A writ of attachment based upon a fatal- 


CIVIL PROCEDURE 


Repealing Clause 

Section 2 of Ch. 15, L. 1951 repealed all 
acts and parts of acts in conflict there- 
with. 


Effective Date 


Section 3 of Ch. 15, L. 1951 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 
ruary 2, 1951. 


Procedure for Recovery by Defendant 


A defendant’s cause of action under an 
attachment bond accrues only when judg- 
ment for him in the attachment action has 
been made, entered, and filed, so his recov- 
ery must be by a separate action on the 
bond rather than being included in the 
judgment in the original action. Yellow- 
stone Livestock Comm. v. Dupuis, 133 M 
454, 325 P 2d 691. 


(9261) Property subject to attachment. 


erty, as precluding foreclosure of real es- 
tate mortgage. 37 ALR 2d 960. 

What constitutes a fraudulently con- 
tracted debt or fraudulently incurred li- 
ability obligation within purview of 
statute authorizing attachment on such 
grounds. 39 ALR 2d 1266. 


(9273) Property claimed by third persons. 


(9276) If plaintiff obtains judgment, how satisfied. 


that the sale of property by the sheriff of 
the former county to satisfy the judgment 
rendered in the latter county was proper. 
Stokke v. Graham, 129 M 96, 281 P 2d 
1025, 1027. 


(9280) Proceedings to release attachment—before whom taken. 


(9281) Attachment—in what cases it may be released, etc. 


the attachment would not prevent the 
order from being appealable. Stallinger v. 
Goss, 121 M 437, 193 P 2d 810. 


(9282) When a motion to discharge attachment may be made, etc. 


(9284) When writ must be discharged. 


ly defective or erroneous affidavit is im- 
proper and irregular. 
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Such writ will be 


JUDGMENTS 


dissolved or discharged when the affidavit 
on which it is issued states that the obli- 
gation is unsecured whereas it is in fact 


IN GENERAL 


93-4701 


secured. First Nat. Bank of Plains v. 
Green Mt. Soil Conservation District, 130 
M 1, 293 P 2d 289, 292. 


CHAPTER 44--RECEIVERS 
93-4401. (9301) Appointment of receiver. 


Subd. 1. : 
No Right to Receiver When Action 
is Based on Sister State Judgment Debt 


In the state of Washington, the plain- 
tiff had a joint interest in the house 
trailer, but when the divorce decree was 
rendered, her interest was merged in the 
Washington decree and judgment. In a 
suit in Montana, the suit is on the debt 
created by the judgment, and for the 


collection of a judgment debt the relief 
by receiver does not lie. Little v. Little, 
125 M 278, 234 P 2d 832, 835. 


Appointment of receiver in proceedings 
arising out of dissolution of partnership 
or joint adventure, otherwise than by 
death of partner or at instance of credi- 
tor. 23 ALR 2d 583. 


CHAPTER 45—DEPOSIT OF MONEY OR PROPERTY IN 
COURT—ENFORCING ORDER TO CONVEY 


93-4501. (9308) 
Right to Relief 
In action to prohibit defendant from 

cancelling an agreement for sale of lands 

even though the deposit in court might be 
insufficient as a tender to defendant, plain- 
tiff might be relieved from forfeiture up- 
on a showing of facts sufficient to appeal 


to the conscience of a court of equity 
under section 17-102. Blackfeet Tribe of 


Deposit in court. 


Blackfeet Indian Reservation v. Klies 
Livestock Co., 160 F Supp 131, 133, 141. 


Tender of Payment of Judgment Re- 
fused 


Where tender in payment of judgment 
was refused, payment could not be made 
by deposit in court. Galbreath v. Arm- 
strong, 121 M 387, 193 P 2d 630, 632. 


CHAPTER 47—JUDGMENTS IN GENERAL 


93.4701. (9313) Judgment defined. 
Dismissal of Action 


In proceeding for writ of certiorari an 
order sustaining a motion to quash and dis- 
missing the proceeding was a judgment. 
State ex rel. Walker v. Board of Comrs., 
120 M 413, 187 P 2d 1013, 1016. 

An order dismissing an action is a final 
judgment from which an appeal can be 
perfected if the order has the effect of 
finally determining the rights of the par- 
ties. Kelly v. Harris, 158 F Supp 243, 244, 
247. 


Order Denying Petition for Writ of Pro- 
hibition 

Order of district court denying peti- 
tion for writ of prohibition to restrain 
justice court from further proceedings in 
criminal action was not a judgment. State 
ex rel. Aho v. Justice Court of Laurel 
Township, 131 M 585, 313 P 2d 542, 543. 


Order for an Accounting 
An order for an accounting is not a 
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judgment since it is not a final determina- 
tion of the rights of the parties. It is 
not final, but is a necessary step to 
determine what if anything the plaintiff 
has coming from the defendant. Cor- 
coran v. Fousek, 126 M 223, 233 P 2d 
1040, 1041. 


Order Granting an Injunction 

A judgment and order grantiug an in- 
junction in interpleader action was appeal- 
able. Central Montana Stockyards v. 
Fraser, 133 M 168, 320 P 2d 981, 987. 


References 


Cited or applied in State ex rel. Reid v. 
District Court, 126 M 586, 256 P 2d 546, 
551 (dissenting opinion). 


Entry of final judgment after disagree- 
ment of jury. 31 ALR 2d 985. 

Coneclusiveness of judgment of dismis- 
sal in bastardy proceedings. 37 ALR 2d 
840. 


93-4704 


93-4704. 
When Court May Exceed Prayer 


In divorce action it was not error for 
court to adjudge that plaintiff recover 
from defendant the amount of $2,040 
which she had withdrawn from the bank 
although such relief was not requested in 


93-4705. 
Entry on Court Minutes 


In proceedings in Montana state court 
where in open court the court granted de- 
fendant’s “motion to have the case dis- 
missed with prejudice, on its merits,’ and 
the clerk recorded this action in the court 
minutes, the order so entered was a judg- 
ment. Kelly v. Harris, 158 F Supp 243, 
244, 247. 


Failure to Enter Judgment 


Under subsec. 6 of this section, dismissal 
must precede the entry of judgment. If 
the judgment is entered after the expira- 
tion of the 6 month period, but before a 
motion to dismiss is interposed, it is not 
void, hence not open to collateral attack. 
Kelly v. Harris, 158 F Supp 243, 244, 247. 


93-4708. 
Dismissal with Prejudice 


A judgment of dismissal may be said 
to be on the merits when, after plaintiff 
has lost the right to a dismissal without 
prejudice because of the filing of a coun- 
terclaim, it appears that at the time set 
for trial he cannot make a case in sup- 
port of his complaint, and not only fails 
and refuses to proceed with the presenta- 
tion of his case but participates in the 
trial upon  defendant’s counterclaim. 
Schuster v. Northern Co., 127 M 39, 257 
P 2d 249, 253. 

Whether a judgment of dismissal is up- 
on the merits largely depends upon the 
facts and circumstances of the particular 
case. Schuster v. Northern ©Co., 127 M 
39, 257 P 2d 249, 253. 

In civil action in federal district court 
the federal court would not go behind a 
judgment of dismissal entered in state 
court and declare that judgment to be 
something other than it purported to be, 
i. e., a judgment on the merits, where 
both the state court minutes and judg- 


CIVIL PROCEDURE 


(9316) Relief to be awarded to plaintiff. 


the prayer where the prayer asked “for 
such other and further relief as to the 
court may seem meet and equitable in the 
premise.” Rogers v. Rogers, 123 M 52, 209 
P 2d 998, 1001. 


(9317) Action may be dismissed or nonsuit entered. 


Operation and Effect 


Where actions were commenced and 
the summons in each case was issued and 
served within the period and time limit 
fixed and allowed by express statutes, the 
trial court has no “discretion” to disre- 
gard the rules of practice and procedure 
so prescribed and attempt to shorten the 
time so allowed for the performance of 
the acts of which the defendant com- 
plains. Kujich v. Lillie, 127 M 125, 260 
P 2d 383, 389. 


References 


Cited or applied in Schuster v. Northern 
Co., 127 M 39, 257 P 2d 249, 252. 


(9320) Effect of judgment dismissing complaint. 


ment expressly stated that the judgment 
was on the merits. Kelly v. Harris, 158 F 
Supp 2438, 244, 248. 

In prior action by pedestrian for in- 
juries sustained when he was hit by ve- - 
hicle while crossing highway, where motion 
of dismissal was granted as to defendant 
and judgment was entered on jury’s ver- 
dict for codefendant, the judgment on the 
merits in favor of codefendant was a bar 
to present action against defendant only. 
Willoughby v. Flem, 158 F Supp 258, 260. 


Res Judicata 


A judgment of dismissal, wherein it ex- 
pressly declares on its face that it was 
rendered on the merits, must be given that 
effect in a plea of res judicata. Kelly v. 
Harris, 158 F Supp 2438, 244, 247. 


References 

Cited or applied in State ex rel. Walker 
v. Board of Comrs., 120 M 413, 187 P 2d 
OTS) 1017: 


CHAPTER 48—JUDGMENT BY DEFAULT 


93-4801. 
Default Excused 


Where defendant’s delay in appearing 
was caused by the service of an alias sum- 
mons on father and son for the purpose 


(9322) In what cases judgment by default may be entered. 


of curing a defect in the original service 
on the minor, the default judgment was 
set aside. Nelson v. Lennon, 122 M 506, 
206 P 2d 556. 


MODE OF TRIAL 


False allegation of plaintiff’s domicil 
for residence in the state as ground for 
vacation of default decree of divorce. 6 
“ALR 2d 596. 


CHAPTER 49—ISSUES—MODE OF 


93-4905 


Granting relief not specifically demanded 
in pleading or notice in rendering default 
judgment in divorce or separation action. 
11 ALR 2d 340. 


TRIAL AND POSTPONEMENT— 


PROCEDURE TO PROCURE JURY TRIAL 


Section 93-4905. Issues of fact—how tried—when issues both of law and fact, the 
former to be first disposed of. 


93-4901, 

Injunction 

In action by property owners to enjoin 
construction and operation of stock car 
race track as a nuisance, where defendant 
filed affidavit to set aside temporary in- 
junction granted without notice and de- 
93-4902. 

References 

Cited in State ex rel. Thompson v. Dis- 
trict Court, 132 M 53, 313 P 2d 1034, 1039. 
93-4903. 


References 


Cited or applied in Granier v. Chagnon, 
122 M 327, 203 P 2d 982. 


93-4904. 
No Answer Filed—HEffect 


Where, in proceeding for writ of posses- 
sion to enforce judgment in quiet title ac- 
tion, no answer had been filed, there were 


93-4905. 


(9323) Issue defined and the different kinds. 


murrer to complaint, trial court improperly 
ordered permanent injunction, as the cause 
was not at issue and not ready for trial. 
State ex rel. Thompson v. District Court, 
132 M 53, 313 P 2d 1034, 1039. 


(9324) Issue of law—how raised. 


(9325) Issue of law—how tried. 


(9326) Issue of fact—how raised. 


no pleadings before the court raising any 
issue of fact which could be tried by a 
jury. Fuller v. Gibbs, 122 M 177, 199 P 
2d 851, 854. 


(9327) Issues of fact—how tried—when issues both of law 
and fact, the former to be first disposed of. 


In actions for the recovery of 


specific real or personal property, with or without damages, or for money 
claimed as due upon contract, or as damages for breach of contract, or for 
injuries, an issue of fact must be tried by a jury, unless a jury trial is 
waived, or a reference is ordered, as provided in this code. Where in these 
cases there are issues both of law and fact, the issue of law must be first 
disposed of. In other cases, issues of fact must be tried by the court, sub- 
ject to its power to order any such issue to be tried by a jury, or to be 


referred to a referee, as provided in this code. 


History: Ap. p. Sec. 241, p. 98, L. 1877; 
re-en. Sec. 241, lst Div. Rev. Stat. 1879; 
re-en. Sec. 250, 1st Div. Comp. Stat. 1887; 
en. Sec. 1034, C. Civ. Proc. 1895; re-en. 
Sec. 6724, Rev. C. 1907; re-en. Sec. 9327, 
R. C. M. 1921; amd. Sec. 1, Ch. 61, L. 1939; 
amd. Sec. 1, Ch. 84, L. 1949. Cal. C. Civ. 
Proc. Sec. 592. 


Amendment 
The 1949 amendment omitted provisions 
relating to pretrial practice. 
Repealing Clause 
Section 2 of Ch. 84, L. 1949 repealed all 
acts or parts of acts in conflict therewith. 
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Effective Date 


Section 3 of Ch. 84, L. 1949 provided the 
act should be in effect from and after its 
passage and approval. Approved Febru- 
ary 25, 1949. 


Pretrial Conference 


(The following decisions were decided 
under the amendment of Ch. 61, L. 1939 
and prior to amendment of Ch. 84, L. 1949 
which repealed provisions for pretrial con- 
ference.) 

The permission granted the court to re- 
quire a pretrial conference does not violate 
the constitutional guarantee of a jury trial. 


93-4910 


State ex rel. Kennedy v. District Court, 
121 M 320, 194 P 2d 256, 260, 2 ALR 2d 
1050. 

A pretrial conference is not especially 
for the purpose of disclosure or discovery 
and the fact that plaintiff furnished de- 
fendant with a bill of particulars does not 
dispense with the reason for a pretrial con- 
ference. State ex rel. Kennedy v. District 
Court, 121 M 320, 194 P 2d 256, 263, 2 
ALR 2d 1050. 

The district court has power to estab- 
lish by rule a pretrial calendar, and to 
make the rule effective it is within the 
power of the court to provide that no jury 
ease shall be set for trial until pretrial 
conference thereon is had. State ex rel. 
Kennedy v. District Court, 121 M 320, 194 
P 2d 256, 260, 2 ALR 2d 1050. 

As used in referring to a court calendar 
the word “calendar” denotes merely a 
list of cases to be tried. State ex rel. 
Kennedy v. District Court, 121 M 320, 194 
P 2d 256, 260, 2 ALR 2d 1050. 

Where rule required pretrial conference 


93-4910. 


Abuse of Discretion in Not Granting 
Continuance 

Where plaintiff filed an affidavit for a 
continuance wherein it was shown that the 
affidavit was made. in good faith, that the 
absent witness was a material witness; 
that due diligence was used to procure the 
witness; and the defendant did not file 


93-4912 to 93-4915. Repealed. 
Repeal 
These sections (Secs. 1 to 4, Ch. 277, 


Laws 1947), providing for the calling of a 
jury on request where a civil action was 
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before setting jury cases for trial it was 
not required that the rule contain any 
definite time for the calling of a jury after 
the pretrial conference. State ex rel. Ken- 
nedy v. District Court, 121 M 320, 194 P 
2d 256, 264, 2 ALR 2d 1050. 

Where a rule is adopted under the pro- 
visions of this section requiring a pretrial 
conference before a jury trial, such rule 
is not revoked in a particular case when 
the judge of the court is disqualified to 
act. State ex rel. Kennedy v. District 
Court, 121 M 320, 194 P 2d 256, 260, 2 
ALR 2d 1050. 


References 

Cited or applied in Little v. Little, 127 
M 152, 259 P 2d 343, 344; Northern Mon- 
tana Mustard Growers Co-op. v. Britton, 
128 M 558, 280 P 2d 1078, 1086. 


Binding effect of court’s order entered 
after pretrial conference. 22 ALR 2d 
599. 


(9332) Motion to postpone a trial for absence of testimony, etc. 


any affidavits in opposition to the motion, 
it was an abuse of discretion for the trial 
court to refuse the continuance. Dean v. 
Carter, 131 M 304, 309 P 2d 1032, 1034, 


References 


Cited or applied in State v. Moorman, 
133 M 148, 321 P 2d 236, 241. 


pending and ready for trial for two years. 
were repealed by Sec. 2, Ch. 62, Laws 
1949. For present provisions, see sec. 93- 
1501. 


CHAPTER 50—TRIAL BY JURY—FORMATION OF JURY—CHALLENGES 


Section 93-5011. 


93-5008. 
Operation and Effect 


This section which requires the jurors 
drawn from jury box No. 3 to be dis- 
charged at the conclusion of the case has 
no especial connection with section 93- 


93-5010. (9343) Challenge. 


Allowance of, or refusal to allow, per- 
emptory challenge after acceptance of 
juror. 3 ALR 2d 499. 


93-5011. 


Challenges for cause. 


(9344) Challenges for cause. 


(9341) Ballots—when drawn from box No. 3. 


1510 and does not prevent jurors which are 
drawn under the provisions of such sec- 
tion from being drawn to serve for the 
remainder of the term. State v. Hay, 120 
M 5738, 194 P 2d 232, 234. 


Questioning jurors on voir dire regard- 
ing liability insurance in personal injury or 
death action. 4 ALR 2d 792. 


Challenges for cause may be 


taken on one or more of the following grounds: 
1. A want of any of the qualifications prescribed by this code to render 


a person competent as a juror ; 


2. Consanguinity or affinity within the sixth degree to any party. 
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3. Standing in the relation of guardian and ward, master and servant, 
debtor and creditor, employer and clerk, or principal and agent, to either 


party, or being a member of the family of either party, or a partner in 
- business with either party, or surety on any bond or obligation for either 


party; provided, however, that a challenge for cause may not be taken 
because of debtor and creditor relation when the same arises solely by 
reason of current bills of gas, water, electricity or telephone; 

4, Having served as a juror or been a witness on a previous trial be- 
tween the same parties for the same cause of action; 

5. Interest on the part of the juror in the event of the action, or in the 
main question involved in the action, except his interest as a member or 
citizen of a municipal corporation; - 

6. Having an unqualified opinion or belief as to the merits of the action; 

7. The existence of a state of mind in the juror evincing enmity against 


po 
eo a ns 


or bias in favor of either party. 


History: En. Sec. 134, p. 70, Bannack 
Stat.; re-en. Sec. 162, p. 164, L. 1867; 
re-en. Sec. 198, p. 66, Cod. Stat. 1871; 
re-en. Sec. 249, p. 100, L. 1877; re-en. 
Sec. 249, 1st Div. Rev. Stat. 1879; re-en. 
Sec. 258, 1st Div. Comp. Stat. 1887; amd. 
Sec. 1060, C. Civ. Proc. 1895; re-en. Sec. 


6741, Rev. C. 1907; re-en. Sec. 9344, R. C. 
M. 1921; amd. Sec. 1, Ch. 10, L. 1953. 
Cal. C. Civ. Proc. Sec. 602. 


Amendment 


The 1953 amendment added the pro- 
viso in subsection 3. 


CHAPTER 51—TRIAL—CONDUCT OF THE TRIAL 


93-5101. (9349) Order of trial. 

Instructions on Res Ipsa Loquitur 

If plaintiff desires the jury instructed 
on the doctrine of res ipsa loquitur, it 
was their duty to tender such instruction 
and request that it be given. Whitney 
v. Northwest Greyhound Lines, 125 M 528, 
242 P 2d 257, 266, 268, 271 (dissenting 
opinion). 


Right to Open and Close 


In eminent domain proceedings the party 
upon whom the burden of proof rests is 
entitled to open and close. State v. Peter- 
son, — M —, 328 P 2d 617, 629. 


Specific Objections Required 

Plaintiff, an iron worker, was employed 
by steel contractor in placing iron and 
steel around windows and walls during 
construction of building in connection with 


93-5102. 


References 


Cited or applied in State v. Allison, 
122 M 120, 199 P 2d 279, 292. 


93-5110. 


Cross-Reference 

See note to sec. 93-5111. Fauver v. Wil- 
koske, 123 M 228, 211 P 2d 420, 425, 
17 ALR 2d 518. 


brick laying. In action against building 
contractor for injuries sustained when 
hoist maintained by defendants fell, after 
striking plank negligently placed across 
shaft by an employee of defendant, objec- 
tion to obstructions because they placed a 
higher duty on defendants than that fixed 
by law was not sufficiently specific to be 
subject to review. Le Compte v. Wardell, 
— M —, 333 P 2d 1028, 1033. 


Indoctrination by court of persons sum- 
moned for jury service as violating re- 
quirement of written instructions. 2 ALR 
2d 1104. 

Propriety of arguments and remarks by 
counsel implying that defendant carried 
liability insurance in personal injury or 
death action. 4 ALR 2d 786. 


(9350) View by jury of the premises. 


(9358) Verdict—how declared—form of—polling the jury. 


Validity and effect of verdict of “not 
guilty.” 7 ALR 2d 1341. 


93-5111 


93-5111. (9359) 


Improper Verdict—Procedure 


After a case has been submitted to the 
jury and a verdict returned, accepted and 
filed at the direction of the court and the 
jury discharged from the case, the only 
way to reach the verdict, if insufficient 
or against the law, is by a timely and 
proper motion for a new trial. Fauver v. 
Wilkoske, 123 M 228, 211 P 2d 420, 425, 
17 ALR 2d 518. 


Insufficient Verdict 

Where the court in its original instruc- 
tion told the jury it could find but one 
verdict and the jury returned with a ver- 
dict for the plaintiff and also one for the 
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Proceedings when verdict is informal. 


defendant for a lesser amount, the court 
was correct in sending the jury back for 
further deliberation and requiring but one 
verdict. Baranko v. Grenz, 127 M 18, 256 
P 2d 1074, 1076. 


Judgment Notwithstanding the Verdict 


It is not permissible in this state to 
move for a judgment non obstante vere- 
dicto in a law case. Fauver v. Wilkoske, 
123 M 228, 211 P 2d 420, 425, 17 ALR 
2d 518. 


References 


Cited or applied in Brown v. Grenz, 127 
M 49, 257 P 2d 246, 248. 


CHAPTER 52—THE VERDICT—GENERAL AND SPECIAL—DIRECTED WHEN 


93-5201. 


Coercive effect of verdict urging by 
judge in civil case. 19 ALR 2d 457. 

Validity of verdict in personal injury 
action which awards damages to plaintiff 
wife, but either finds against plaintiff 
husband seeking to recover medical ex- 


(9360) General and special verdicts defined. 


penses and the like, or awards nothing to 
him. 36 ALR 2d 1333. 

Validity and efficacy of accused’s 
waiver of unanimous verdict. 37 ALR 2d 
1136. 


93-5203. (9362) Verdict in actions for recovery of money, etc. 


Disregard by court of verdict’s appor- 
tionment among joint tort feasors. 8 ALR 
2d 862. 


93-5205. 
Motion for Directed Verdict 
Where both plaintiff and defendant 
move the court for a directed verdict, the 
trial judge becomes the trier of questions 


both of law and of fact. Granier v. Chag- 
non, 122 M 327, 203 P 2d 982, 987. 


(9364) Directed verdict—when. 


References 


Cited or applied in Richardson v. Crone, 
127 M 200, 258 P 2d 970, 972. 


CHAPTER 53—TRIAL BY THE COURT 


93-5301. 


Operation and Effect 


Where a minor, charged with being a 
delinquent, made a demand for a jury 
trial on the day preceding the trial and 
at the opening of the trial, the demand 
was made in time and there was no waiver. 


93-5302. 
Failure to Make Findings—Remand 


Where United States district court did 
not make findings of fact and state con- 
clusions of law before entry of judgment, 
case was remanded with directions to make 
such findings of fact and state conclu- 
sions of law. Dawson County v. Hagen, 
172 F 2d 387. 


(9365) When and how trial by jury may be waived. 


Application of Banschbach, 133 M 312, 323 
P 2d 1112, 1114. 


References 


Cited or applied in Little v. Little, 127 
M 152, 259 P 2d 343, 344. 


(9366) Upon trial by court, decision to be in writing, etc. 


References 


Cited in footnote 9 in 8 F. R. D. 275. 
Cited or applied in Turnbull v. Brown, 
126 M 548, 254 P 2d 1085, 1086. 
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93-5303. 


Cross-Reference 
See annotation to sec. 93-5302. Dawson 


. County v. Hagen, 172 F 2d 387. 


Operation and Effect 


Even though findings based upon the 
allegations of the pleadings are valid, they 
must be weighed as to sufficiency by the 
complaint or pleadings upon which they 
are based and if the findings of fact refer 
to the complaint, then to be sufficient, the 
complaint must state a cause of action. 


93-5305. 

Modification of Custody Orders 

In hearings on motions to modify child 
eustody orders, parties desiring written 
findings, of facts and conclusions of law 
must move for them in writing at the 
close of the evidence, as the statute re- 
quires. Even then, if the evidence justi- 
fies but one conclusion, formal findings 
are not necessary. Trudgen v. Trudgen, — 
M —, 329 P 2d 225, 230. 

In the absence of statute, the court need 
not make formal findings of fact in sup- 
port of its order modifying the custody 
provisions of divorce decrees. Trudgen v. 
Trudgen, — M —, 329 P 2d 225, 229. 


93-5306. 


References 


Cited or applied in Turnbull v. Brown, 
126 M 548, 254 P 2d 1085, 1086. 


93-5307. 


References 


Cited or applied in Turnbull v. Brown, 
126 M 548, 254 P 2d 1085, 1086; Sheridan 


93-5308. 
References 
Cited or applied in Shipman v. Todd, 131 


93-5503 


(9367) Facts found and conclusions of law, etc. 


Ballenger v. Tillman, 133 M 369, 324 P 
2d 1045, 1048. 

Upon proper request it is the duty of the 
district court to make findings, in the ab- 
sence of which the cause presents grounds 
for reversal. Ballenger v. Tillman, 133 M 
369, 324 P 2d 1045, 1048. 


References 


Cited or applied in Turnbull v. Brown, 
126 M 548, 254 P 2d 1085, 1086. 


(9369) Want of findings—judgment not reversed. 


When Findings Not Necessary 


Where case is submitted to court with- 
out a jury and the evidence justifies but 
one conclusion, formal findings are un- 
necessary though request be made for 
them in conformity with this section. 
Perry v. Luding, 123 M 570, 217 P 2d 207, 
217. 


References 


Cited or applied in Turnbull v. Brown. 
126 M 548, 254 P 2d 1085, 1086; Sheridan 
County Electric Co-op. v. Anhalt, 127 M 
71, 257 P 2d 889, 891; Bissell v. Bissell, 
129 M 187, 284 P 2d 264, 269. 


(9370) Exception for defective findings, etc. 


(9371) Exceptions to be filed and served on opposite party. 


County Electric Co-op. v. Anhalt, 127 M 
71, 257 P 2d 889, 891; Bissell v. Bissell, 
129 M 187, 284 P 2d 264, 270. 


(9372) Trial upon agreed statement of facts. 


M 365, 310 P 2d 300, 303 (dissenting opin- 
ion). 


CHAPTER 55—EXCEPTIONS—SETTLEMENT AND ALLOWANCE OF BILL 


Section 93-5505. 


93-5502. 


References 
Cited or applied in State ex rel. Walker 


93-5508. 
References 


Cited in State v. Peterson, — M —, 328 
P 2d 617, 629. 


Exceptions not presented at time of ruling—notice to adverse party, 
how settled upon, etc. 


(9387) What deemed excepted to. 


v. Board of Comrs., 120 M 413, 187 P 2d 
1013, 1015. 


(9388) Exceptions and objections. 
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93-5505. (9390) Exceptions not presented at time of ruling—notice to 
adverse party, how settled upon, etc. Whenever a motion for a new trial 
is pending, no bill of exceptions need be prepared or settled until the 
decision of the court upon motion for a new trial has been rendered, but 
a bill shall be prepared and settled in the same manner and within the 
same length of time after the decision on the motion for a new trial as is 
hereinafter provided for the making and settling of bills of exceptions. 

Except as above provided, the party appealing from a final judgment, 
if he desires to present on appeal the proceedings had at the trial, must, 
within fifteen (15) days after the entry of judgment if the action was 
tried with a jury, or after receiving notice of the entry of judgment if the 
action was tried without a jury, or within such further time as the court 
or judge thereof may allow, not to exceed sixty (60) days, except upon 
affidavit showing the necessity for further time, prepare and file with the 
clerk of the court and serve upon the adverse party a bill of exceptions, 
containing all of the proceedings had at the trial upon which he relies, in 
which bill the evidence shall, unless otherwise prescribed by a rule of the 
supreme court, be stated in narrative form, except that the particular 
portion of the record showing objections to the admission or rejection of 
testimony upon which the party preparing the bill expects to rely, shall 
be set out verbatim. 

Within ten (10) days after such service, the adverse party may propose 
amendments thereto, and serve the same, or a copy thereof, upon the other 
party. 

The proposed bill and amendments must, within ten (10) days. there- 
after, be presented by the party seeking the settlement of the bill to the 
judge who tried or heard the case, upon five (5) days’ notice to the adverse 
party, or be delivered to the clerk of the court or judge. When received 
by the clerk, he must immediately deliver them to the judge, if he be in the 
county ; if he be absent from the county, and either party desire the papers 
to be forwarded to the judge, the clerk must, upon notice in writing of 
either party, immediately forward them by mail, or other safe channel; 
if not thus forwarded, the clerk must deliver them to the judge immediately 
after his return to the county. 


When received, the judge must designate the time and place at which 
he will settle the bill, and the clerk must immediately notify the parties 
of such designation. At the time designated, the judge must settle the bill. 
_ If the action was tried before a referee, the proposed bill, with the 
amendments, if any, must be presented to such referee for settlement within 
ten (10) days after service of the amendments, upon notice of five (5) 
days to the adverse party, and thereupon the referee shall settle the bill. 
If no amendments are served, or if served are allowed, the proposed bill 
may be presented, with amendments, if any, to the judge or referee, for set- 
tlement without notice to the adverse party. It is the duty of the judge or 
referee, in settling the bill, to strike out of it all redundant and useless 
matter, so that the objections may be presented as briefly as possible. 


When settled, the bill must be signed by the judge or referee with his 
certificate to the effect that the same is allowed, and shall then be ites 
with the elerk. 
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EXCEPTIONS 93-5505 


In compensation cases the record certified by the industrial accident 
board to the district court shall be a part of the judgment roll, and not 
a part of the bill of exceptions, and the appellant taking an appeal to the 
supreme court of the state of Montana, shall by praecipe to the clerk 
of the district court designate such portions only of the judgment. roll as the 
appellant deems necessary to be certified to the supreme court of the state 
of Montana. A copy of the praecipe shall be served upon the respondent, 
and filed with the clerk, and respondent may within ten (10) days after 
the date of service of the appellant’s praecipe, excluding the day of service, 
likewise by praecipe served upon the appellant and filed with the clerk, 
designate such portions of the judgment roll which respondent desires to 
have incorporated in the record on appeal. Only such portions designated 
by the praecipes need be certified by the clerk as constituting the judgment 
roll. 


History: En. Sec. 1155, C. Civ. Proc. to prepare, serve, and file his bill of ex- 
1895; re-en. Sec. 6788, Rev. C. 1907; amd. ceptions within the time fixed by this 
Sec. 3, Ch. 225, L. 1921; re-en. Sec. 9390, section as extended by lawful orders of 
R. C. M. 1921; amd. Sec. 1, Ch. 85, L. 1955. the court made pursuant to timely apph- 


Cal. C. Civ. Proc. Sec. 650. cation by the litigant or his counsel. 
Hutchinson v. Burton, 126 M 279, 247 P 
Amendment 2d 987, 991 to 995. 
The 1955 amendment added the last : j 7 Xe 
paragraph. Effect of Failure to Present Bill within 
Time Limited by Statute or Extension 
Repealing Clause of Time Granted by Court 


Section 2 of Ch. 85, Laws 1955 repealed Where a defendant served a proposed 
all acts and parts of acts in conflict there- bill of exceptions after the time pre- 
with. scribed by statute and also after a 60 day 

extension granted by the court; the court 

Discretion of Court was Paitaret aaeedeean to allow defend- 

The court has a wide discretion under ant’s bill of exceptions and a motion to 
this section. Barcus v. Portland Cattle strike the bill of exceptions must be sus- 
Loan Co., 122 M 534, 207 P 2d 565, 566. tained. Kemp v. Murphy, 125 M 284, 233 


Effect of Failure to Have Settled Bill of 74 524. 
Exceptions, on Appeal Extension of Time 
Motion to strike purported bill of ex- Where court extends the time and de- 


ceptions from the record and dismiss ap- fendant relies on such extension Supreme 
peal was granted where transcript on ap- Court will not deprive the defendant of 
peal was not certified to be correct. Fraser the benefit of that order after the time 
v. Johnson Flying Service, Inc., 132 M 607, for filing and serving the bill of excep- 
317 P 2d 316. tions has expired. Barcus v. Portland Cat- 
Effect of Failure to Present Bill within ir ae ear ecct gt raamace Heerg derek fee" 
Time Limited by Statute If court erroneously made order extend- 
This section has specific application to ing the time to prepare, serve and file 
the time that may be lawfully allowed pill of exceptions under this section it 
for the preparation, service, filing and had authority to correct such order under 
settlement of bills of exceptions. The the provisions of section 93-8405. Barcus 
provisions are mandatory; thus, where vy, Portland Cattle Loan Co., 122 M 534, 
the statutory time of fifteen days has 207 P 2d 565, 566. 
elapsed and there has not been an ex- ; : * 
Digion of time, the trial court is without Failure to Amend Bill of Exceptions by 
power to settle or allow a bill of excep- Adverse Party 
tions. Hutchinson v. Burton, 126 M 279, Where an adverse party did not pro- 
247 P 2d 987, 991 to 995. pose amendments to a bill of exceptions 
Section 93-3905 pertaining to a court and did not suggest diminution of the 
giving relief to a party from a judgment, record prior to submission of the cause to 
order, or other proceeding taken against the reviewing court, the respondent could 
him through his mistake, inadvertence, not be heard to say that the bill did not 
surprise, or excusable neglect does not contain all the proceedings at the trial. 
authorize relief from failure of a litigant Deich v. Deich, — M —, 323 P 2d 385, 47. 
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93-5507 


Limitation 

It is doubtful whether the legislature 
intended when it amended this section to 
still have section 93-8708 operate as a 
further limitation upon the courts in 
granting extension of time for a bill of 
exceptions. State ex rel. Robbins v. 
Bonner, 128 M 45, 270 P 2d 400, 402. 


Operation and Effect 


This section and section 93-8708 are 
special statutes pertaining to the prepara- 
tion and extension of time for the service 
and filing of bills of exceptions, and by 
the well-established rule of construction 
in this state, control over general stat- 
utes. Hutchinson v. Burton, 126 M 279, 
247 P 2d 987, 995. 

Appellant entitled to an extension of 
time within which to file a bill of excep- 
tions where it was shown that the official 
court stenographer could not prepare a 
transcript setting forth the evidence and 
proceedings. Petition of Butts, 128 M 118, 
271 P 2d 424. 


Presumption When No Bill of Excep- 
tions 

Where record on appeal contains no bill 
of exceptions but only the judgment roll, 
the presumption must be indulged that the 
evidence introduced at the trial supports 
the trial court’s finding and judgment. Tif- 
fany v. Uhde, 123 M 507, 216 P 2d 375. 

In the absence of a bill of exceptions 
the supreme court would not review al- 
leged error concerning the comments of 


93-5507. 


References 


Cited or applied in State ex rel. Reid v. 
District Court, 126 M 489, 255 P 2d 693, 


CIVIL PROCEDURE 


the county attorney but would presume 
that the trial court was correct in ruling 
in the manner it did. State v. Ruona, 133 
M 243, 321 P 2d 615, 620. 


Record 

On appeal, where the lower court order 
granting the appellant an extension of 
time for the filing and serving of a bill of 
exception showed that it was made upon 
application and a showing made, the Su- 
preme Court will not presume that the 
lower court acted in violation of the ap- 
plicable statute in the absence of a show- 
ing to the contrary. Erdmann v. Erdmann, 
127 M 252, 261 P 2d 367, 368. 

Where the judgment roll, motion for 
new trial, notice of intention to move for 
new trial, and order of court granting 
new trial were properly certified to the 
Supreme Court, but the transcript of testi- 
mony had no proper authentication, 
whether called a bill of exceptions or tran- 
seript of the minutes, there could be no 
determination whether the trial court’s 
order granting a new trial was correct. 
Nissen v. Western Construction Equip- 
ment -Co., 133 M 1438, 320 P 2d 997, 999. 


References 


Cited in In re Hall’s Estate, 124 M 355, 
224 P 2d 138, 140, 4 St Rep 148. 


Raising defense of statute of frauds 
by motion to strike testimony after failure 
to object to parol evidence. 15 ALR 2d 
1330. 


(9392) When exception is refused, etc. 


698; State v. Ruona, 133 M 243, 321 P 2d 
615, 620. 


CHAPTER 56—NEW TRIALS—GROUNDS AND MOTIONS FOR—RECORD ON 
APPEAL FROM FINAL JUDGMENT 


93-5603. 
Subd. 5 
Excessive Damages 


There is no measuring stick by which to 
determine the amount of damages to be 
awarded, other than the intelligence of 
a fair and impartial jury governed by a 
sense of justice, and each case depends on 
its own peculiar facts. Thompson v. Yel- 
lowstone Livestock Comm., 133 M 403, 324 
P 2d 412, 422. 


Subd. 7 
Error in Instructions 


Where two instructions are given on the 
same point and there is an irreconcilable 
conflict between them, it is not material 
whether either instruction is correct as ap- 
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(9397) When a new trial may be granted. 


plied to the record and objection to the 
second instruction should have been sus- 
tained. Bennett v. Dodgson, 129 M 228, 
284 P24 99034993) 


In. General 
Granting of New Trial as to Part of 
the Issues 
Court has authority to grant a motion 
for new trial as to part of the issues and 
to deny it as to other issues. State ex rel. 


Tripp v. District Court, 130 M 574, 305 
P 2d 1101, 1105. 


Supervisory Control by Supreme Court 


Where District Court acted under a mis- 
conception of law and granted a motion 


NEW TRIALS 


for a new trial on all of the issues, al- 
though it had the power to grant the new 
trial upon part of the issues only, the 
Supreme Court under its supervisory pow- 
ers may grant complete relief and set aside 
the order for the new trial as to the issue 
which the District Court felt should not 
be granted. State ex rel. Tripp v. Dis- 
trict Court, 130 M 574, 305 P 2d 1101. 
(Dissenting opinion on this point, 130 M 
574, 305 P 2d 1101 at 1106.) 


References 

Cited in Perkins v. Kramer, 121 M 595, 
198 P 2d 475, 477; State v. District Court, 
131 M 404, 310 P 2d 1055, 1057 (dissent- 
ing opinion). 


Voluntary statements damaging to ac- 
cused, not proper subject of testimony, 
ordered by a testifying police or peace 
officer, as ground for granting new trial. 
8 ALR 2d 1013. 


93-5605. 
Operation and Effect 


Where notice of intention to move for 
a new trial was to be based on the minutes 
of court and affidavits to be filed and no 
affidavits were filed and no additional 
time for filing was obtained from the 
court, the moving parties had only ten 
additional days after the ten day period 
for filing affidavits in which to have the 
motion heard. State v. District Court, 131 
M 404, 310 P 2d 1055, 1056. 


Who Is Adverse Party 


Resident heirs summoned in a will con- 
test but who did not appear are not ad- 
verse parties upon whom notice of motion 


93-5606. 


Extensions of Time 


An order extending the time for affi- 
davits or counter affidavits in order to be 
effective must be made before the lapse 
of time theretofore granted. State ex rel. 
Tripp v. District Court, 130 M 574, 305 P 
2d 1101, 1103. 


Time for Hearing Motion 


The ten day period in this section com- 
mences to run at the expiration of the time 
allowed for the filing of affidavits and 
counter affidavits and not at the actual 
time of the filing. State ex rel. Tripp v. 
District Court, 130 M 574, 305 P 2d 1101, 
1103. 


Time Motion for New Trial Submitted 


Where trial judge after hearing argu- 
ments on a motion for a new trial and 
then made an order that the matter was 
not considered submitted until the parties 
filed briefs and allowed 30 days for the 
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93-5606 


Statements of witness in civil action 
secured after trial inconsistent with his 
testimony as basis for a new trial on 
ground of newly-discovered evidence. 10 
ALR 2d 381. 

Instructions in will contest defining 
natural objects of testator’s bounty as 
ground for granting new trial. 11 ALR 2d 
(EAE 

Constitutional or statutory provision for- 
bidding reexamination of facts tried by 
jury as affecting power to reduce or set 
aside verdict because of inadequacy. 11 
ALR 2d 1217. 

Standing of strangers to divorce proceed- 
ing to attack validity of divorce decree. 12 
ALR 20) 717; 

Deafness of juror as ground for new 
trial. 15 ALR 2d 534. 

Death or disability of court reporter 
before transcription or completion of notes 
or record as ground for new trial or re- 
versal. 19 ALR 2d 109s. 


(9399) Notice of intention—contents and service. 


for new trial must be served, even though 
no default was entered against them. In 
re Hardy’s Estate, 133 M 536, 326 P 2d 
692. 

With respect to the definition of adverse 
parties upon whom notice must be served, 
this section and section 93-8005, relating 
to appeals, are on the same footing. In 
re Hardy’s Estate, 133 M 536, 326 P 2d 692. 


References 


Cited or applied in State ex rel. Gil- 
reath v. District Court, 127 M 431, 265 
P 2d 651, 653 (dissenting opinion); Pattyn 
v. Favers, 133 M 560, 327 P 2d 818, 821. 


(9400) Hearing of motion—continuance—papers used. 


filing of briefs and then the final briefs 
were filed within 26 days, the motion for 
a new trial was considered submitted 
when the last brief was filed rather than 
at the end of the 30-day period allowed 
for filing the briefs since at that time 
the court had everything before it neces- 
sary to decide the motion for a new trial. 
State ex rel. Gilreath v. District Court, 
127 M 4381, 265 P 2d 651. (See, however, 
dissenting opinion, 127 M 431, 265 P 2d 
651, 652.) 


When Motion Deemed Denied and Juris- 
diction Lost 


Where more than 15 days elapsed before 
any further action was taken on a motion 
for a new trial, the motion was by force 
of this section deemed denied and the 
court had no jurisdiction thereafter to 
grant the motion. State ex rel. Green 
v. District Court, 126 M 176, 246 P 2d 
813. 


93-5608 


References 

Cited or applied in Bissell v. Bissell, 129 
M 187, 284 P 2d 264, 270; State v. Dis- 
trict Court, 131 M 404, 310 P 2d 1055, 
1056. 


93-5608. 
Copy of Notice of Appeal 


Where no copy of any notice of appeal 
appears in either the transcript on appeal 
or in the files of the Supreme Court or 
having been supplied in the court, the 
purported appeal will be dismissed for 
want of jurisdiction. Hansen v. Hansen, 
129 M 516, 290 P 2d 438. 


Record on Appeal in General 


Where defendant appealed from an or- 
der granting plaintiff a new trial on the 
grounds of newly-discovered evidence, in- 
sufficiency of evidence, and error in law 
occurring at the trial, and defendant had 
judgment roll, transcript of testimony, 
settlement instructions, motion for new 
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Necessity that trial court give parties 
notice and opportunity to be heard before 
ordering new trial on its own motion. 23 
ALR 2d 852. 


(9402) Contents of record on appeal. 


trial, notice of intention to move for a 
new trial, and the order granting a new 
trial certified by the clerk, but did not 
have the transcript of minutes certified 
by the District Court, or a bill of excep- 
tions properly prepared, the appeal was 
dismissed because the Supreme Court could 
not determine whether the order was cor- 
rect. Nissen v. Western Construction 
Equipment Co., 133 M 143, 320 P 2d 997. 


References 


Cited or applied in State ex rel. Walker 
v. Board of Comrs., 120 M 413, 187 P 2d 
1018, 1015; First National Bank of Mis- 
soula v. Mercer, 128 M 535, 279 P 2d 695, 
696. 


CHAPTER 57—JUDGMENT—MANNER OF GIVING AND ENTRY—JUDGMENT 
ROLL AND DOCKET—LIEN OF 


93-5701. 
Improper Verdict—Procedure 


After a case has been submitted to the 
jury and a verdict returned, accepted and 
filed at the direction of the court and the 
jury discharged from the case, the only 
way to reach the verdict, if insufficient 
or against the law, is by a timely and 
proper motion for a new trial. Fauver v. 
Wilkoske, 123 M 228, 211 P 2d 420, 425, 
17 ALR 2d 518. 


Judgment Notwithstanding the Verdict 


It is not permissible in this state to 
move for a judgment non obstante vere- 
dicto in a law case. Fauver v. Wilkoske, 
123 M 228, 211 P 2d 420, 425, 17 ALR 2d 
518. 


(9403) Judgment to be entered in twenty-four hours, etc. 


Operation and Effect 


In an action in tort for damages, even 
though plaintiff’s undisputed evidence 
showed damage to his property in the sum 
of $707.45, where plaintiff made no cross- 
appeal nor asked for any relief other than 
that the judgment be affirmed, a judg- 
ment in plaintiff’s favor in the amount of 
$296.88 would be affirmed. Hoenstine v. 
Rose, 131 M 557, 312 P 2d 514, 518. 


Power of successor judge taking office 
during term time to vacate, ete., judgment 


entered by his predecessor. 11 ALR 2d 
1117. 


93-5707. (9409) Judgment roll—contents and filing. 


Order Dismissing an Action is Part of 
the Judgment Roll 


Final order overruling motion to quash 
certiorari was an order deemed excepted 
to by section 93-5502 and properly incor- 
porated in the judgment roll. State ex 
rel, Walker v. Board of Comrs., 120 M 413, 
187 P 2d 1013, 1016. 


Review of Judgment Roll on Appeal 
The presumption is that the evidence 


introduced at the trial supports the trial 
court’s finding and judgment in all cases 
where the record contains nbd bill of excep- 
tions but only the judgment roll. War- 


ren v. Warren, 127 M 259, 261 P 2d 364, 
366. 


Vendee’s interest under executory con- 


tract as subject to judgment lien. 1 ALR 
2d 740. 


93-5708. (9410) Judgment lien—when it begins and when it expires. 


Operation and Effect 


The lien created by this section is not 
applicable in the case of a bequest of per- 


sonal property to a legatee. Hustad vy. 
Reed, 133 M 211, 321 P 2a 1083, 1088. 
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EXECUTION—SUPPLEMENTARY PROCEEDINGS 


93-5906 


93-5710. Recorded judgment or decree as notice, despite defects, etc. 


Operation and Effect 


The lien created by this section is not 
applicable in the case of a bequest of 
_ personal property to a legatee. Hustad v. 

Reed, 133 M 211, 321 P 2d 1083, 1088. 


Conclusiveness of allowance of account 
of trustee or personal representative as 


93-5713. 


Compelling Acknowledgment of Satis- 
faction 


Until a judgment is in fact satisfied the 
court has no authority to compel an ac- 
knowledgment of satisfaction or indorse- 
ment on the face of the judgment or on 
the margin of the record of judgment. 
Galbreath v. Armstrong, 121 M 387, 193 P 
2a 630, 632. 


“Satisfaction in Fact” Defined 


“Satisfaction in fact’? means payment 
of the judgment without the entry of rec- 
ord of such payment and a tender of satis- 
faction is not the same as satisfaction. 


respects self-dealing in assets of estate. 1 
ALR 2d 1060. 

Judgment as res judicata pending appeal 
or motion for a new trial, or during the 
time allowed therefor. 9 ALR 2d 984. 

Status of judgment or order as res judi- 
cata as affected by subsequent dismissal, 
discontinuance or nonsuit. 11 ALR 2d 1420. 


(9414) Satisfaction of a judgment—how made. 


Galbreath v. Armstrong, 121 M 387, 193 
P 2d 630, 632. 


Tender of Satisfaction Refused—Extin- 
guishing Judgment 

Where tender of satisfaction of judg- 
ment is refused there can be no “satisfac- 
tion in fact” of the judgment by the pay- 
ment of the money into court, but the debt 
must be,extinguished under the provisions 
of section 58-423. Galbreath v. Armstrong, 
121 M 387, 193 P 2d 630, 632. 


Remedy and procedure to avoid release 
or satisfaction of judgment. 9 ALR 2d 553. 


CHAPTER 58—THE EXECUTION 


93-5802. 
References 


Cited or applied in Stokke v. Graham, 
129 M 96, 281 P 2d 1025, 1027. 


93-5812. 
References 


Cited in Letz v. Letz, 123 M 494, 215 P 
2d 534. 


Surplus income of trust, in excess of 
amount required for support and educa- 
tion of beneficiary, as subject of supple- 
mentary proceedings. 36 ALR 2d 1227. 


93-5826. 
What constitutes a “public sale.” 4 ALR 
2d 575. 
Enforceability as between the parties of 
agreement to purchase property at judicial 


(9417) Execution—requirements of writ. 


(9426) Claims by third persons. 


Rights of creditors of life insured as to 
options or other benefits available to him 
during his lifetime. 37 ALR 2d 268. 

Execution in action on note or bond, 
not resulting in sale of mortgaged prop- 
erty, as precluding foreclosure of real 
estate mortgage. 37 ALR 2d 962. 


(9484) Sales—how conducted. 


sale for their joint benefit. 14 ALR 2d 


1267. 


CHAPTER 59—PROCEEDINGS SUPPLEMENTARY TO EXECUTION 


93-5901. 
References 


Hustad v. Reed, 133 M 211, 321 P 2d 
1083. 


93-5906. 
Operation and Effect 


If there is a denial of ownership of 
property which is sought in proceedings 


(9454) Debtor required to answer concerning his property. 


(9459) Judge may order property to be applied on execution. 


supplementary, the court is not to deter- 
mine whether the claim is valid or invalid, 
but may only apply the provisions of sec- 
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93-5907 


tion 93-5907 and order that an action be 
instituted to determine the fact in dispute. 
Hustad v. Reed, 133 M 211, 321 P 2d 1083, 
1087. 

This statute may be the basis of an or- 
der of application only when the supple- 
mentary proceedings result in the discov- 


93-5907. 
Contested Claims to Property 
Contested claims as to title to property 
which the judgment creditor seeks to sub- 
ject to his execution can not be litigated 


in proceedings supplementary to execution. 
Letz v. Letz, 123 M 494, 215 P 2d 534. 


CIVIL PROCEDURE 


ery of property or assets in the hands of 
a third person which indisputably belong 
to the debtor, and if the ownership of the 
property is in dispute the court is power- 
less to make an order directing its delivery 
to the creditor. Hustad v. Reed, 133 M 
211, 3215 P 2d) 1083, 1087. 


(9460) Proceedings upon claim of another party to property, etc. 


Operation and Effect 


If there is a denial of ownership of 
property sought in proceedings supple- 
mentary, the court is not to determine 
whether the claim is valid or invalid, but 
may only proceed under the provisions of 
this section. Hustad v. Reed, 133 M 211, 
321 P 2d 1083, 1087. 


CHAPTER 61—NUISANCE, WASTE AND TRESPASS ON REAL 
PROPERTY—ACTIONS FOR 


93-6101. 


References 


Cited or applied in State ex rel. Har- 
rison v. Deniff, 126 M 109, 245 P 2d 140. 


Attracting people in such numbers as 
to obstruct access to neighboring prem- 
ises, aS nuisance. 2 ALR 2d 437. 

Casting of light on another’s premises 
as constituting nuisance. 5 ALR 2d 705. 

Coalyard as nuisance. 8 ALR 2d 419. 


(9474) Nuisance defined and actions for. 


Liability of landowner on theory of 
nuisance for drowning of child. 8 ALR 
2d 1280, 1309. 

Liability of owner or occupant of abut- 
ting property for damage caused by fall 
of tree into highway. 11 ALR 2d 626. 

Action for damages by tenant against 
stranger for nuisance to help and com- 
fort. 12 ALR 2d 1228. 


CHAPTER 62—QUIETING TITLE TO PROPERTY, REAL AND PERSONAL AND 
OTHER ACTIONS CONCERNING REAL ESTATE 


Section 93-6206. Service of summons by publication, when. 


93-6207. 


93-6201. 


District Court Could Not Quiet Title in 
Special Probate Proceeding 


In a special probate proceeding under 
section 91-4321, a statute for the termina- 
tion of a life estate, the court could not 
render judgment quieting title to the prop- 
erty in question. In re Vincent’s Estate, 
133 M 424, 324 P 2d 4038, 408. 

Jury Trial 

Actions to quiet title and petitions for 
writs of possession to enforce a court’s 
decree are of equitable cognizance and the 
findings of a jury in such an action are 


only advisory. Fuller v. Gibbs, 122 M 177, 
199 P 2d 851, 854. 


93-6202. 


References ’ 
Cited or applied in Clinton v. Miller, 


Order for publication of summons—how obtained—affidavit. 


(9478.1) Quieting title to personal property, action for. 


Operation and Effect 


In an action to quiet title and estab- 
lish the boundary between two tracts of 
land, where the owners of the tracts re- 
ceived their deeds according to govern- 
mental surveys and a fence was in exist- 
ence but the fence was never described as. 
a boundary, the parties are bound by the 
true line as ascertained by the survey. 
Reel v. Walter, 131 M 382, 309 P. 2d 1027. 


References 


Cited or applied in Henningsen v. Strom- 
berg, 124 M 185, 221 P 2d 438. 


(9478.2) Provisions applicable. 


124 M 463, 226 P 2d 487; Bentley v. Rose- 
bud County, 230 F 2d 1. 
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QUIETING TITLE 


93-6203. 


Scope of Proceeding 

As this section permits inquiry into 
-the whole title of property in question, it 
was proper for plaintiff in his reply to an 
answer alleging an oil and gas interest, to 
seek the cancellation of the oil and gas 
leases. Schumacher v. Cole, 131 M 166, 
309 P 2d 311, 313. 


Stockholder of Corporation 


A single stockholder cannot bring suit 
to quiet title to land to which he claims 


93-6204. 


Caption of Complaint 


It is not necessary that the quoted words 
at the end of this section be used in ex- 
actly that form but any other apt words 
might be used. Clinton v. Miller, 124 
M 463, 226 P 2d 487, 492. 

The commas in the quoted phrase at 
the end of this section are not necessary, 
material or of any moment. Clinton v. 
Miller, 124 M 463, 226 P 2d 487, 492. 

The caption of a complaint using the 
quoted words at the end of this section 
is not defective because of the omission 
of the comma which appears after the 


93-6205. 
Construction 


The order for publication of summons 
referred to in this section is that provided 
for in section 93-6207. Clinton v. Miller, 
124 M 463, 226 P 2d 487, 495. 


93-6206. 


(9482) Service of summons by publication, when. 


93-6206 


(9479) Actions to quiet title to real property—parties—venue. 


the corporation is the sole and exclusive 
owner. Noble .v. Farmers’ Union Trading 
Co., 123 M 518, 216 P 2d 925. 


References 


Cited or applied in Ryan v. Bloom, 120 
M 4438, 186 P 2d 879, 881; Warren v. War- 
ren, 127 M 259, 261 P 2d 364, 366; Fraser 
Ver iGlarky128 M160, .273).Pir2d, L055, 115, 
Maleom v. Stondall Land & Investment 
Co., 129 M 142, 284 P 2d 258, 261. 


(9480) Parties defendant—unknown claimants. 


word “estate.” Clinton v. Miller, 124 
M 463, 226 P 2d 487, 492. 
Construction 


As enacted in 1915 there was no comma 
after the word “estate” in the quoted 
words at the end of this section, and the 
added comma is unnecessary. Clinton v. 
Miller, 124 M 463, 226 P 2d 487, 492. 


References 


Cited or applied in Bentley v. Rosebud 
County, 230 F 2d 1. 


(9481) Notice of pendency of action. 


Operation and Effect 


This section specifies no particular or 
exclusive kind of proof to establish the 
fact that lis pendens was filed in the 
county clerk’s office. Clinton v. Miller, 
124 M 463, 226 P 2d 487, 495. 


Upon the 


return of summons showing the failure to find any defendant specifically 
named in the complaint, the plaintiff may obtain an order for the service 
of summons upon such defendant, to be made by publication, upon filing 
with the clerk of said court an affidavit stating that such defendant resides 
out of the state, or has departed from the state, or cannot, after due dili- 
gence, be found within the state, or conceals himself to avoid the service of 
summons, or that the defendant, if a foreign corporation, has no agent for 
the service of process, nor managing or business agent, cashier, secretary, 
or other officer within the state; or that the defendant, if a domestic corpor- 
ation, has no officer or agent of such corporation, upon whom valid service 
of said corporation can be made and who can, after due diligence, be found 
within the state. Such affidavit shall be sufficient evidence of the diligence 
of any inquiry made by the affiant, if the affidavit recite the fact that dili- 
gent inquiry was made, and it need not detail the facts constituting such 
inquiry. 

History: En. Sec. 2, Ch. 113, L. 1915; 
re-en. Sec. 9482, R. C. M. 1921; amd. Sec. 1, 


Ch. 66, L. 1949; amd. Sec. 1, Ch. 229, L. 
1953. 


Amendments 


The 1949 amendment substituted the 
words “that after due diligence and 
search” following “affidavit setting forth” 


65 


93-6207 


for “the facts” and added the last sen- 
tence. 

The 1953 amendment completely re- 
wrote this section. Prior to amendment 
it read “When any defendant specifically 
named in such complaint resides out of 
the state, or has departed from the state, 
or cannot, after due diligence, be found 
within the state, or conceals himself to 
avoid the service of summons, or when 
any defendant is a foreign corporation, 
having no agent for the service of pro- 
cess, nor managing or business agent, 
cashier, secretary, or other officer within 
the state, or when any defendant is a 
domestic corporation and none of the offi- 
cers or agents of such corporation, upon 
whom valid service of said corporation 
can be made, can, after due diligence, 
be found within the state, the plaintiff, 
upon the return of the summons showing 
due personal service within the state 
upon all defendants specifically named in 
the complaint, other than such as come 
within the meaning of the foregoing pro- 
visions of this section, and upon filing 
with the clerk of said court an affidavit 
setting forth that after due diligence and 
search with reference to any of such de- 
fendants upon whom personal service of 
summons within the state cannot be made, 
within the meaning of the foregoing pro- 
visions of this section, may obtain an 
order for the service of summons upon 


CIVIL PROCEDURE 


made by publication. The affidavit shall 
be sufficient for all purposes if the same 
is worded in the terms of this statute.” 


Repealing Clauses 

Section 2 of Ch. 66, Laws 1949 and 
Sec. 2 of Ch. 229, Laws 1953 repealed all 
acts and parts of acts in conflict there- 
with. 


Effective Dates 

Section 3 of Ch. 66, Laws 1949 provided 
the act should be in effect from and after 
the date of its passage and approval. Ap- 
proved February 25, 1949. 

Section 3 of Ch. 229, Laws 1953 pro- 
vided the act should be in effect from 
and after its passage and approval. Ap- 
proved March 6, 1953. 


Cross-Reference 


See note to sec. 93-6207. Clinton v. Mil- 
ler, 124 M 463, 226 P 2d 487, 494. 


Quiet Title Actions 

Where the affidavit filed in support of 
the motion for an order allowing service 
by publication failed to fulfill the statu- 
tory requirements of setting forth the 
evidentiary facts supporting the conclu- 
sion that the defendant resides out of the 
state, a judgment as to such person is 
without force and effect. Bentley v. Rose- 
bud County, 230 F 2d 1. . 


such defendants last mentioned, to be 


93-6207. (9483) Order for publication of summons—how obtained—afi- 
davit. The plaintiff or his attorney may obtain an order for the service of 
summons upon all unknown claimants or possible claimants by publication, 
upon filing with the clerk of court an affidavit stating that he has made 
diligent search and inquiry for all persons who claim, or might claim, any 
right, title, estate, or interest in, or lien, or encumbrance upon, such real 
property, or any thereof, adverse to plaintiff’s ownership, or any cloud upon 
plaintiff’s title thereto, whether such claim or possible claim be present or 
contingent, including any right of dower, inchoate or accrued, and has 
specifically named as defendants in such action all such persons whose 
names can be ascertained; a statement in such affidavit that said affiant 
has so made diligent search and inquiry shall be sufficient if made in the 
words of this statute and it need not detail, in any respect the acts consti- 
tuting such diligent search and inquiry. One affidavit and order for service 
by publication may be made to include all defendants, known and unknown, 
upon whom such service is sought, and in such event but one (1) summons 
shall be published, and the same shall be directed to all defendants upon 
whom such summons shall be served by publication; but no order for service 
by publication shall be made until proof of the filing of the notice of the 
pendency of such action, in accordance with the provisions of section 
93-6205, has been made to the court. That the order above provided for 
may be issued by either the judge or the clerk of the court, and any order 
for the service of summons by publication in quiet title actions which may 
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PARTITION OF REAL ESTATE 


93-6301.1 


have been heretofore issued or made by the clerk of the court is hereby 
declared to be valid and of the same force and effect as if the same had been 
issued or made by the judge of the court. 


History: En. Sec. 2, Ch. 113, L. 1915; 
re-en. Sec. 9483, R. C. M. 1921; amd. Sec. 
2, Ch. 70, L. 1981; amd. Sec. 1, Ch. 103, L 
1953. 


Amendment 

The 1953 amendment inserted the words 
“or his attorney”; substituted the word 
“stating” for “showing” in the first sen- 
tence and added the words “a statement 
in such affidavit that said affiant has so 
made diligent search and inquiry shall 
be sufficient if made in the words of this 
statute and it need not detail, in any 
respect the acts constituting such dili- 
gent search and inquiry.” 


Repealing Clause 


Section 2 of Ch. 103, Laws 1953 re- 
pealed all acts and parts of acts in 
conflict therewith. 


93-6210. 


References 


Cited or applied in Bentley v. Rosebud 
County, 230 F 2d 1. 


93-6211. 


References 


Cited or applied in Bentley v. Rosebud 
County, 230 F 2d 1. 


93-6215. 
Deed Not Describing Land 


A tax deed and quitclaim deed which 
did not describe the land did not consti- 
tute “color of title’ which would enable 
defendant to set-off the value of improve- 
ments against the damages. Pritchard 
Petroleum Co. v. Farmers Co-op. Oil & 
Supply Co., 121 M 1, 190 P 2d 55, 61. 


93-6225. 


References 


Cited or applied in Laas v. All Persons, 
121 M 43, 189 P 2d 670, 671. 


93-6239. 


References 


Cited or applied in In re Vincent’s Hs- 
tate, 1383 M 424, 324 P 2d 403, 408. 


Effective Date 


Section 3 of Ch. 103, Laws 1953 pro- 
vided the act should be in effect from 
and after its passage and approval. Ap- 
proved February 28, 1953. 


Affidavit Filed by Attorney 


There is no statutory prohibition against 
the attorney for the plaintiff filing the 
affidavit required by this section. Clinton 
v. Miller, 124 M 463, 226 P 2d 487, 494. 


Filing of Original Summons with Return 
Not Required 


There is no provision which requires 
that the original summons with the return 
thereon must first be filed with the clerk 
of the court before an order of publication 
may be obtained. Clinton v. Miller, 124 
M 463, 226 P 2d 487, 495. 


(9487) Jurisdiction acquired by service—effect of decree, etc. 


(9488) Who bound by judgment. 


(9491) When value of improvements may be allowed as set-off. 


Operation and Effect 


This statute does not prescribe the ex- 
clusive method by which an occupying 
claimant may recoup the value of improve- 
ments but a set-off may be obtained under 
the rules of the common law. Pritchard 
Petroleum Co. v. Farmers Co-op. Oil & 
Supply Co., 121 M 1, 190 P 2d 55, 62. 


(9501) Action to establish title to property, etc. 


(9515) Remedies cumulative. 


CHAPTER 63—PARTITION OF REAL ESTATE—ACTIONS FOR 


Section 93-6301.1. 
93-6301.2. 


Personal property—partition or sale—jurisdiction. 
Procedure for partition of personal property. 


93-6301.1 Personal property—partition or sale—jurisdiction. When any 
personal property is owned by two or more persons, any one or more thereof 
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93-6301.2 CIVIL PROCEDURE 


may bring an action, according to the respective rights of the persons inter- 
ested therein, for the partition of such property, or for a sale of the same, 
or any part thereof, if it appears that a partition cannot be made without 
ereat prejudice to the owners. Such action shall be brought in the county 
wherein said property, or any part thereof, is situated. 


History: En. Sec. 1, Ch. 143, L. 1959. viding where such actions may be brought; 
; and providing for the procedure which 
Title of Act shall be made applicable thereto; and pro- 


An act relating to actions for the par- viding for an effective date. 
tition or sale of personal property; pro- 


93-6301.2. Procedure for partition of personal property. The provisions 
contained in chapter 63 of the Revised Codes of Montana, 1947, which pre- 
scribe the manner in which real property may be sold is hereby made appli- 
cable to the action which is authorized by section 1 [93-6301.1], hereof. 

History: En. Sec. 2, Ch. 143, L. 1959. the act should be in effect from and after 
HnecdverDate its passage and approval. Approved March 
Section 3 of Ch. 143, Laws 1959 provided ied 


93-6307. (9522) Lis pendens to be filed. 


References 
Cited or applied in Emery v. Emery, 
122 M 201, 200 P 2d 265. 


93-6319. (9534) Partition according to rights of parties. 
References 
Cited and applied in Ivins v. Hardy, — 

M —, 333 P 2d 471, 477. 


93-6321. (9536) Referees must make report. 
References 
Cited and applied in Ivins v. Hardy, — 
M.=) 333 Pe2d 471, 477. 
93-6322. (9537) Judgment upon confirmation of report—upon whom, etc. 


Ranching Property ity or the use of wrong principles in the 

In proceedings to partition large ranch- referees’ report. On appeal, the report of 
ing property confirming order of the dis- the referees may not be re-refereed for 
trict court must stand in the absence of lesser reasons. Ivins v. Hardy, — M —, 
any substantial showing of gross inequal- 333 P 2d 471, 477, 480. 


93-6329. (9544) Proceeds of sale, disposition of. 


Rights of surviving spouse and children 
in proceeds of partition sale of homestead 
in decedent’s estate. 6 ALR 2d 515. 


CHAPTER 64—QUO WARRANTO 
93-6401. (9576) When proceedings may be instituted. 


LS Applicability of statute of limitations 
Cited or applied in State ex rel. Reid or laches to quo warranto proceedings. 
v. District Court, 126 M 489, 255 P 2d 693, 26 ALR 2d 828. 
704. 


CHAPTER 67—JUSTICES’ COURTS—MANNER OF COMMENCING ACTIONS IN 
93-6707. (9632) Time for appearance of defendant. 


References 


Cited in State ex rel. Sullivan v. Dis- 
trict Court, 122 M 1, 196 P 2a 452, 453. 
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SUPREME COURT—APPEALS 93-8003 


CHAPTER 80—SUPREME COURT—APPEALS TO 
Section 93-8007. Stay of proceedings—money judgments. 


93-8001. (9729) How judgments and orders may be reviewed. 
Appeals from Justice Courts Operation and Effect 


The Supreme Court does not have ap- The right of appeal is purely statutory. 
pellate jurisdiction to review the judg- The legislature has laid down the rules 
ments or orders of the justice courts of governing appeals. Sheridan County Elec- 
this state. State ex rel. Estes v. Justice tric Co-op. v. Anhalt, 127 M 71, 257 P 2d 
Court of Jefferson County, 129 M 136, 284 889, 890. 

P 2d 249, 250. 
References 

Application Cited or applied in Fey v. A A Oil 

This statute is both prohibitory and Corp., 126 M 552, 255 P 2d 339, 341. 
jurisdictional. McVay v. McVay, 128 M 
31, 270 P 2d 393, 395. 


93-8002. (9730) Party aggrieved may appeal—names of parties. 
References | Appeal by applicant for intervention 
Cited or applied in Sheridan County from final judgment in the cause. 15 ALR 
Electric Co-op. v. Anhalt, 127 M 71, 257 2d 368. 
P 2d 889, 893. Parties entitled to appeal from an order 
on application for removal of personal 
Right of express trustee to appeal from representative, guardian or trustee. 37 
order or decree not affecting own personal ALR 2d 751. 
interest. 6 ALR 2d 147. 


93-8003. (9731) From what judgment or order an appeal may be taken. 


Subd. 1—Final Judgments lease attachment rather than to dissolve 
Award of Temporary Alimony and the attachment would not prevent the 
Attorneys’ Fees order denying the motion from being ap- 


SS . _ pealable. Stallinger v. Goss, 121 M 437, 193 
An award of temporary alimony and at P oa 810. y ’ 


torneys’ fees to a wife is a final judgment 
within the meaning of subdivision 1 of 


this section. Walker v. Walker, 129 M 295, Denying Writ of Habeas Corpus 
285 P 2d 590, 592. An order denying a writ of habeas cor- 


pus is appealable. State ex rel. Veach v. 


Dismissal of Action Veach, 122 M 47, 195 P 2d 697, 700. 


An order dismissing an action is a final 


judgment from which an appeal can be : , 
perfected if the order has the effect of Modificationt of; Childs CusyedyaDeerce 
finally determining the rights of the par- An appeal from an order modifying a 


ties. Kelly v. Harris, 158 F Supp 2438, 247. decree as to custody of children can only 
; be stayed by an application for a stay 

Findings of Fact and Conclusions of made and granted under subd. 2 of this 
Law section. Application of Nelson, 132 M 252, 


Findings of fact and conclusions of 316 P 2d 1058, 1059. 
law are not a judgment nor are they 
an order, as known to our practice; they Order Denying an Injunction 


are the court’s statement on which he will aie ; 
base his order or judgment. Sheridan Where temporary injunction to abate 


County Electric Co-op. v. Anhalt, 127 M nuisance under section 94-1002 was quash- 
71. 257 P 2d 889. 891 ; ed the same day issued upon presentation 
d , if 


of affidavit of defendant under section 93- 
Subd. 2——Orders 4211 and in its stead was issued an order 
a M Basckt led to show cause why an injunction should 
A. What Orders May be Appealed not issue and enjoining defendant from 
From operating “any of the games of chance 
: : . described in the complaint contrary to the 
een tee etna ton olense ale laws of the State SUM Geta ab order 
ment was appealable. State ex rel. Olsen v. 30 
Fact that motion was to vacate or re- Club, 124 M 91, 219 P 2d 307, 309. 
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Order Granting an Injunction 


A judgment and order granting an in- 
junction in an interpleader action was ap- 
pealable. Central Montana Stockyards v. 
Fraser, 133 M 168, 320 P 2d 981, 987. 

A judgment in an interpleader action 
dismissing plaintiff from the action and 
awarding it costs, enjoining defendants 
from prosecuting any action against the 
plaintiff involving a fund deposited, and 
ordering defendants to interplead in the 
action instituted by the plaintiff, was ap- 
pealable. Central Montana Stockyards v. 
Fraser, 133 M 168, 320 P 2d 981, 987. 


Ordering Satisfaction of Judgment 


An order, after final judgment, order- 
ing plaintiff to satisfy judgment upon 
tender of specified amount by defendant 
was an appealable order. Galbreath v. 
Armstrong, 121 M 387, 193 P 2d 630, 632. 


Order Made after Final Judgment. De- 
nying Realtors’ Motion to Strike from 
the Memorandum of Costs 
Since an appeal may be taken from a 

special order made after judgment which 
modifies a judgment theretofore entered 
and adversely affects the rights of a party 
to the litigation, an application for a writ 
of supervisory control will be denied. 
State ex rel. Ferris v. District Court, 126 
M 623, 255 P 2d 687. 


B. What Orders May Not be Ap- 
pealed From 
Order for an Accounting 


An order for an accounting is not an 
appealable order under this section. Cor- 
coran v. Fousek, 125 M 223, 233 P 2d 1040, 
1041. 


93-8004. 
Dismissal of Appeal 


Where notice of appeal was not served | 


in the time allowed by law, the Supreme 
Court is without jurisdiction and the ap- 
peal will be dismissed. Malick v. Peterson, 
124 M 585, 228 P 2d 963. 


Supreme Court Rule 


Supreme Court Rule VI providing that 
the “transcript shall be served and filed 
within sixty days after the appeal is per- 
fected or the appeal will be subject to 
dismissal on motion of the adverse party” 
has the force of a statute. In re Hanson’s 
Estate, 128 M 270, 273 P 2d 103. 


Time Limitation 


Where the plaintiff failed to take his 
appeal within the statutory time limita- 
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In General 
Effect of Failure to Appeal 


Where a decree of distribution was en- 
tered on an estate and no appeal was 
taken from such decree, an affidavit there- 
after filed and recorded, stating that the 
affiant was an heir and devisee of the will 
and claiming an interest in the real estate 
distributed, was void on its face and con- 
stituted no cloud on the title to the land. 
Hart v. Barron, 122 M 350, 204 P 2d 797, 
805. 


References 


Cited or applied in State ex rel. Walker 
v. Board of Comrs., 120 M 4138, 187 P 2d 
1013, 1015; State ex rel. Sanford v. Dis- 
trict Court, 124 M 429, 225 P 2d 866, 868; 
Malick v. Peterson, 124 M 585, 228 P 
2d 963; Little v. Little, 125 M 278, 234 
P 2d 832, 834; State ex rel. Reid v. Dis- 
trict Court, 126 M 489, 255 P 2d 693, 695; 
In re Hanson’s Estate, 128 M 270, 273 P 
2d 103, 104; State ex rel. Adamson v. Dis- 
trict Court, 128 M 538, 279 P 2d 691, 695; 
Fraser v. Clark, 129 M 56, 282 P 2d 459, 
460; In re Hansen’s Estate, 129 M 261, 284 
P 2d 1007, 1009; State v. Zumwalt, 129 M 
529, 291 P 2d 257, 259; Marchi v. Brack- 
man, 130 M 228, 299 P 2d 761, 764; State 
ex rel. Tripp v. District Court, 130 M 574, 
305 P 2d 1101, 1105. : 


Appealability of order entered on mo- 
tion to strike pleading. 1 ALR 2d 422. 
Provision for future accounting as af- 
fecting finality of judgment or decree for 
purpose of review. 3 ALR 2d 342. 
Appealability of order overruling motion 
for judgment on pleadings. 14 ALR 2d 460. 
Right to appellate review, on single 
appellate proceedings, of separate actions 
consolidated for trial in lower court, as af- 
fected by failure to object seasonably to 
appellate procedure. 36 ALR 2d 849. 


(9732) Time for taking appeal. 


tion he could not obtain relief by a writ 
of review or a writ of supervisory con- 
trol. MeVay v. McVay, 128 M 31, 270 P 
2d 393, 395. 


Subd. 3—Appealable Orders 
Order Denying Realtors’ Motion to 
Strike from the Memorandum of Costs 


An application for a writ of supervisory 
control will be denied since an appeal niay 
be taken from a special order made after 
judgment which modifies a judgment 
theretofore entered and adversely affects 
the rights of a party to the litigation. 
State ex rel. Ferris v. District Court, 126 
M 623, 255 P 2d 687, 


SUPREME COURT—-APPEALS 


Cross-Reference 


See note to sec. 93-8003. Hart v. Bar- 
ron, 122 M 350, 204 P 2d 797, 805. 


References 


Cited or applied in State ex rel. Sanford 
v. District Court, 124 M 429, 225 P 2d 
866, 868; Little v. Little, 125 M 278, 234 
P 2d 832, 834; Taylor v. Taylor, 125 M 
341, 238 P 2d 904, 905; State ex rel. Reid 
v. District Court, 126 M 489, 255 P 2d 
698, 695; Wilson v. Wilson, 128 M 511, 278 


93-8005. (9733) Appeal—how taken. 
“Service of Notice 


The notice contemplated in this section 
is a legal notice which must be served 
in the manner provided in section 93-8502, 
Malick v. Peterson, 124 M 585, 228 P 
2d 963. 


The statute governing service of notice 
of appeal must be complied with in order 
to give the court jurisdiction. McLeod v. 
McLeod, 124 M 590, 228 P 2d 965. 


Service of Notice Must be On All Ad- 
verse Parties 


Where two defendants had filed motions 
for change of venue and the motion was 
granted as to one but denied as to the 
other and an appeal was taken from the 
order granting the motion, notice of ap- 
peal should have been given to both de- 
fendants, and Supreme Court was without 
jurisdiction where only defendant in whose 
favor the motion was granted was given 
such notice. McLeod v. McLeod, 124 M 
590, 228 P 2d 965. 


Time for Filing Undertaking 

Held: that where notice of appeal was 
served by mail on Monday, February 4, 
1952, that day is excluded from computa- 
tion in accordance with section 90-407 and 
defendants then had five full days com- 
mencing with Tuesday, February 5th 
within which to file the undertaking on 
appeal. As by section 59-510 office hours 
in public offices on Saturdays are from 
nine o’clock to twelve noon, the filing of 
the undertaking on Monday, February 
11th complied with the Code. Appellants 
may not be cut off with but four days 
nor with only four and one-half days nor 
with any other time less than the five full 
days allowed by statute. Fey v. A A Oil 
Corp., 126 M 552, 255 P 2d 339. 


Who is an Adverse Party 


_ An “adverse party” upon whom a notice 
of appeal is required to be served is one 
whose rights may be injuriously affected by 
a reversal or modification of the judgment 
from which the appeal is taken. Reardon 
v. Gilligan, 122 M 295, 202 P 2d 242, 244. 

Where plaintiff alleged that he and de- 
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P 2d 219, 221; Fraser v. Clark, 129 M 56, 
282 P 2d 459, 460; In re Hansen’s Estate, 
129 M 261, 284 P 2d 1007, 1009; State v. 
Zumwalt, 129 M 529, 291 P 2d 257, 259; 
Central Montana Stockyards v. Fraser, 133 
M 168, 320 P 2d 981, 984. 


Motion or petition for rehearing in court 
below as affecting time within which ap- 
pellate proceedings must be taken or in- 
stituted. 10 ALR 2d 1075. 


fendant B jointly purchased land from the 
state with funds borrowed from defendant 
G in whose name deed was issued and 
prayed that the deed to G be declared a 
mortgage, and B answered denying any 
interest in the land, the administrator of 
B’s estate (B having died) was an adverse 
party upon whom notice should have been 
served upon appeal by defendant G after 
judgment for plaintiff. Reardon v. Gilli- 
gan, 122 M 295, 202 P 2d 242. 


An adverse party is a party who has an 
interest in opposition to the object sought 
to be accomplished by the appeal, or a 
party whose rights may be adversely af- 
fected by the reversal or modification of 
the judgment. Central Montana Stock- 
yards v. Fraser, 133 M 168, 320 P 2d 981, 
988. 


In the case of an appeal from a judg- 
ment in an interpleader action giving 
plaintiff all the relief he asked for in his 
complaint, defendants who were defaulted 
in that action for failure to answer with- 
in the time allowed by law were not “ad- 
verse parties” on whom notice of appeal 
must be served. Central Montana Stock- 
yards v. Fraser, 133 M 168, 320 P 2d 
981, 988. 

With respect to the definition of adverse 
parties upon whom notice must be served, 
this section and section 93-5605, relating 
to motion for new trial, are on the same 
footing. In re Hardy’s Estate, 133 M 536, 
326 P 2d 692, overruling In re Roberts’ 
Estate, 102 M 240, 255, 58 P 2d 495. 


Who is Entitled to Notice of Appeal 
An adverse party within the meaning 


‘of the statute upon whom it is necessary 


to serve notice of appeal, is a party to 
a judgment whose rights may be injurious- 
ly affected by its reversal or modification, 
or one who has an interest in opposing 
the object sought to be accomplished by 
the appeal. Hence, one who would be 
benefited by a reversal is not an adverse 
party. McNaught v. Weyh, 128 M 418, 
276 P 2d 491, 495. 


References 
Cited or applied in State ex rel. Reid 


93-8006 


v. District Court, 126 M 489, 255 P 2d 
693, 695; Benolken v. Miracle, 128 M 262, 
273 P 2d 667, 669; Flynn v. Flynn, 128 M 
550, 281 P 2d 510; Fraser v. Clark, 129 M 


93-8006. 


Ambiguity in Undertaking 


If there be any ambiguity in the un- 
dertaking so far as it relates to the super- 
sedeas, that would furnish no ground for 
the dismissal of the appeal for want of an 
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456, 282 P 2d 459, 460; Rader v. Taylor, 
— M —, 333 P 2d 480, 484. 


Necessity of notice of application or 
intention to correct error in judgment 
entry in appellate and review proceedings. 
14 ALR 2d 261. 


(9734) Undertaking or deposit on appeal. 


undertaking for costs. Rader v. Taylor, 
— M —,, 333 P 2d 480, 484. 


References 
Cited or applied in Benolken v. Miracle, 


128 M 262, 273 P 2d 667, 669. 


93-8007. (9735) Stay of proceedings—money judgments. If the ap- 
peal be from a judgment or order directing the payment of money, it does 
not stay the execution of the judgment or order unless a written undertak- 
ing be executed on the part of the appellant, by two or more sureties, to the 
effect that they are bound in the amount named in the judgment or order 
plus interest at the legal rate for two years, plus estimated costs on appeal, 
in an amount to be fixed by the trial court; that if the judgment or order 
appealed from, or any part thereof, be affirmed, or the appeal dismissed, the 
appellant will pay the amount directed to be paid by the judgment or 
order, or the part of such amount as to which the judgment or order is 
affirmed, if affirmed only in part, and all damages and costs which may 
be awarded against the appellant upon the appeal, and that if the appellant 
does not make such payment within thirty days after the filing of the re- 
mittitur from the supreme court in the court from which the appeal is 
taken, judgment may be entered on motion of the respondent in his favor 
against the sureties for such amount, together with the interest that may 
be due thereon, and the damages and costs which may be awarded against 
the appellant upon the appeal. If the judgment or order appealed from be 
for a greater amount than two thousand dollars ($2,000.00), and the sure- 
ties do not state in their affidavits of justification accompanying the under- 
taking that they are each worth the sum specified in the undertaking, the 
stipulation may be that the judgment to be entered against the sureties 
shall be for such amounts only as in their affidavits they may state that 
they are severally worth, and judgment may be entered against the sure- 
ties by the court from which the appeal is taken, pursuant to the stipula- 
tions herein designated. 


History: Ap. p. Sec. 264, p. 97, Ban- “to the effect that they are bound in” and 


nack Stat.; re-en. Sec. 333, p. 202, L. 1867; 
re-en. Sec. 382, p. 110, Cod. Stat. 1871; 
amd. Sec. 411, p. 151, L. 1877; re-en. Sec. 
411, lst Div. Rev. Stat. 1879; re-en. Sec. 
424, 1st Div. Comp. Stat. 1887; en. Sec. 
1726, C. Civ. Proc. 1895; re-en. Sec. 7102, 
Rev. C. 1907; re-en. Sec. 9735, R. C. M. 
1921; amd. Sec. 1, Ch. 75, L. 1959. Cal. C. 
Civ. Proc. Sec. 942. 


Amendment 


The 1959 amendment deleted the word 
“double” which appeared after the words 


inserted the words “plus interest at the 
legal rate for two years, plus estimated 
costs on appeal, in an amount to be fixed 
by the trial court.” 


Operation and Effect 


Though this section may not provide a 
stay of execution in case a writ of man- 
date is issued by a district court to com- 
pel the issuance of a license, the supreme 
court may nevertheless issue any appro- 
priate writ to insure an appeal. Gill v. 
Rafn, 133 M 505, 326 P 2d 974. 
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93-8011. 
Modification of Child Custody Decree 


An appeal from an order modifying a 
divorcee decree as to custody of children 
does not stay the enforcement of the or- 
der. Such order can only be stayed by an 
application for an order staying the pro- 
ceedings under section 93-8003, subd. 2. 
Application of Nelson, 132 M 252, 316 P 
2d 1058, 1059. 


Operation and Effect 


On appeal from a change of venue the 
court has jurisdiction not only to hear and 
determine the appeal but also to hear, de- 
termine and act upon any incidental mat- 
ters arising while the appeal is pending 
and that may ultimately affect the rights 
of the parties litigant. Thus the Supreme 
Court has the power to consider and de- 
termine a motion to dissolve the attach- 
ment. Fraser v. Clark, 128 M 160, 273 P 
2d 105, 114. (Dissenting opinion, 128 M 
160, 273 P 2d 105, 120.) 

Where a notice of appeal from a judg- 
ment was served and filed, jurisdiction 
over the parties to the controversy and 
the subject-matter thereof passed from 
the district court and vested in the Su- 
preme Court. It then became the duty of 
the Supreme Court to maintain the status 


93-8014. 


Operation and Effect 


The issuance of letters testamentary after 
an appeal had been taken from the order 
of appointment of an executor and all 
acts done pursuant to the letters so issued 
were beyond the jurisdiction of the district 
court and void. Section 93-8016 does not 
save the action as the executor had not 
qualified by the time of the taking of the 
appeal. In re Hansen’s Estate, 129 M 261, 
284 P 2d 1007, 1010. 

Where writ of prohibition was issued 
against liquor control board prohibiting 
the issuance of licenses except to persons 
who have permits and a writ of mandate 
was also issued compelling the issuance of 
licenses to certain persons, which writs 
were complied with after the district court 
refused to stay the writs; the questions 


93-8016. 


Construction 


The district court proceeded without 
jurisdiction when its clerk issued letters 
testamentary to a person appointed execu- 
tor when an appeal was taken from the 
order appointing such person executor and 
such appeal was taken before the execu- 
tor qualified. Neither his letters nor his 
acts done thereunder are saved by this 
section inasmuch as he never qualified. In 
re Hansen’s Estate, 129 M 261, 284 P 2d 
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(9739) Stay of proceedings—court may limit security. 


quo of the parties and their rights until 
the controversy could be determined in 
this court, so that rights involved in such 
appeal may not be lost or prejudiced prior 
to such determination. Benolken v. Mir- 
acle, 128 M 262, 273 P 2d 667, 669. — 

Where an appeal was taken from an 
order appointing a person executor, the 
district court and its clerk were then 
without jurisdiction to issue letters testa- 
mentary to the executor and allowing him 
to qualify. In re Hansen’s Estate, 129 M 
261, 284 P 2d 1007, 1010. 


Stay of Proceedings in Lower Court on 
Appeal 


Where an appeal is taken from a judg- 
ment declaring ownership of certain cat- 
tle and the general recorder of marks and 
brands held money derived from the sale 
of such cattle and which he deposited 
with the district court, the ownership and 
right to possession of the money was a 
matter embraced within the action and 
judgment and the lower court will be 
stayed from distributing such money 
pending determination of the appeal. 
Benolken vy. Miracle, 128 M 262, 273 P 2d 
667, 670. 


(9742) Cases in which stay of proceedings not allowed. 


on appeal were moot. State ex rel. Hag- 
erty v. Rafn, 130 M 554, 304 P 2d 918. 
(Dissenting opinion, 130 M 554, 304 P 2d 
918 at 921.) 

Though this section may not provide a 
stay of execution in case a writ of man- 
date is issued by a district court to com- 
pel the issuance of a license, the supreme 
court may nevertheless issue any appro- 
priate writ to insure an appeal. Gill v. 
Rafn, 133 M 505, 326 P 2d 974. 


Prohibitory Injunction 


The Supreme Court is not empowered to 
stay, pending an appeal, the operation of 
a perpetual prohibitory injunction ordered 
in a final judgment in the district court. 
Brackman v. Kruse, 122 M 91, 217 P 2d 
208, 204. ; 


(9744) Acts of same valid when appointment vacated. 


1007, 1010. 


Held, that where a person was appointed 
administrator, but before he qualified, an 
appeal was taken from the order appoint- 
ing him administrator, such person could 
not then qualify and enter into adminis- 
tration of the estate for at the time of 
attempting to qualify the district court 
had lost jurisdiction of the matter because 
of the appeal. In re Hansen’s Estate, 129 
M 261, 284 P 2d 1007, 1010. 


93-8017 


93-8017. 


Failure to Amend Bill of Exceptions by 
Adverse Party 


Where an adverse party did not propose 
amendments to a bill of exceptions and 
did not suggest diminution of the record 
prior to submission of the cause to the re- 
viewing court, the respondent could not be 
heard to say that the bill did not contain 
all the proceedings at the trial, Deich v. 
Deich, — M —, 323 P 2d 35, 47. 


93-8018. 


Operation and Effect 


A transcript on appeal must be certified 
to be correct by either the clerk of the 
trial court or by the attorneys in the 
case, and if it is not done, a motion to 
dismiss is well founded. Kemp v. Mur- 
phy, 125 M 234, 233 P 2d 824, 826. 


93-8019. 


Failure to File Transcript 


Where no extension of time was re- 
quested nor allowed for the filing of ap- 
pellant’s transcript on appeal, the appeal 
must be dismissed. First National Bank of 
Missoula v. Mercer, 128 M 535, 279 P 2d 
695, 697. 


Justiciable Controversy 


The Supreme Court may dismiss an ap- 
peal of its own motion when it finds that 
there is no justiciable controversy. Gill v. 
Rafn, 133 M 505, 326 P 2d 974. 


Laches in Preparing Transcript 


On motion to dismiss appeal the fact 
that appellant did obtain an order from 
the trial court purporting to extend the 
time may be considered in determining 
whether she was guilty of laches in pre- 
paring her transcript on appeal. Rader v. 
Taylor, — M —, 333 P 2d 480, 483. 


93-8020. (9748) Effect of dismissal. 


Operation and Effect 


In the absence of fraud, perjury or 
other collusive action, after the Supreme 
Court’s dismissal of an appeal from the 
district court’s judgment denying a peti- 
‘tion for a writ of mandate, such judgment 
could not again be challenged by another 
action in the district court. Gray v. Bo- 
hart, 131 M 522, 312 P 2d 529, 530. 


Subsequent Appeal 


Where appeal was dismissed a subse- 
quent appeal taken from the same judg- 
ment within the time allowed for taking 
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(9745) Record on appeal from orders other than new trial. 


Operation and Effect 

The bill of exceptions referred to in this 
section is the bill of exceptions prepared 
under the provisions of section 938-5505. 
Deich v. Deich, — M —, 323 P 2d 35, 48. 


References 


Cited or applied in Flynn v. Flynn, 128 
M 550, 281 P 2d 510; Hansen v. Hansen, 
129 M 516, 290 P 2d 438, 439. 


(9746) Authentication of copies—abbreviated record. 


References 


Cited or applied in Hansen v. Hansen, 
129 M 516, 290 P 2d 438, 439. 


(9747) When an appeal may be dismissed. 


Operation and Effect 


A motion to dismiss an appeal on the 
grounds that no transcript or brief of 
appeal had been served or filed by the 
appellants within the time prescribed by 
the rules of the Supreme Court will be 
denied when it appears that prior to the 
consideration of the motion to dismiss the 
appellant’s transcript had been filed with 
the Supreme Court and the record per- 
fected to the satisfaction of the court 
and the delay in filing such transcript 
has been without laches on the part of 
the appellants. McNaught v. McCahan, 
126 M 616, 250 P 2d 912, 913. 


References 


Cited or applied in Fey v. A A Oil 
Corp., 126 M 552, 255 P 2d 339, 341; Flynn 
v. Flynn, 128 M 550, 281 P 2d 510; Deich 
v. Deich, — M —, 323 P 2d 35, 48. 


appeals must likewise be dismissed. Libin 
v. Huffine, 124 M 361, 224 P 2d 144. 

If plaintiffs are aggrieved by dismissal, 
their remedy is to promptly apply to Su- 
preme Court to have order of dismissal 
modified and not to take another appeal 
from the same judgment. Libin v. Huffine, 
124 M 361, 224 P 2d 144, 146. 


References 


Cited or applied in State ex rel. Reid v. 
District Court, 126 M 489, 255 P 2d 693, 
701, 705; Deich v. Deich, — M —, 323 P 
2d 35, 48. 
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93-8021. 
References 


Cited in In re Hall’s Estate, 124 M 355, 
224 P 2d 138, 140; Deich v. Deich, — M 
—, 323 P 2d 35, 48. 


93-8023. 


Cross-appeal When Necessary 


This section does not do away with the 
necessity for cross-appeals in cases where- 
in a party feels himself aggrieved by rul- 
ings on matters separate and distinct from 
those sought to be reviewed by appellant. 
Francisco v. Francisco, 120 M 468, 191 P 
2d 317, 319, 1 ALR 2d 625. 

In action to foreclose lien by taker up 
of animals under section 46-1410, where 
defendant appealed but plaintiff did not 
cross-appeal, a cross-assignment of error 
by plaintiff contending that allowance of 
ten cents per goat per day for caring for 
animals was not a reasonable allowance but 
that allowance should have been fifty cents 
per goat per day, could not be considered 
since the error was not of a compensatory 
character. Doornbos v. Ihde, 124 M 570, 
228 P 2d 235, 237. 


Failure to Make Assignment of Error 
or Cross Assignment of Error 


Where appellant did not make an as- 
signment of error, the court will likewise 
excuse the failure of the respondent to 
make a cross assignment of error. National 
Surety Corp. v. Kruse, 121 M 202, 192 P 
2d 317, 318. 


93-8024. 
Operation and Effect 


Where district court issued a writ of 
prohibition prohibiting the liquor control 
board from issuing licenses to persons 
other than those who had permits, and 
also issued a writ of mandate directing 
the issuance of licenses to certain persons, 
which writs the court refused to stay pend- 
ing appeal, and the parties to whom the li- 
censes were issued engaged in the business 
of selling liquor at retail; the questions on 
appeal are moot, since the court on 
appeal could not restore the parties to the 
status quo and could not effect restitution. 
State ex rel. Hagerty v. Rafn, 130 M 554, 
304 P 2d 918. (Dissenting opinion, 130 M 
554, 304 P 2d 918 at 921.) 

While the subject of the controversy and 
the parties are before the court it has ju- 
risdiction to enforce restitution of an 
amount lost through the enforcement of a 
judgment subsequently reversed. Wag- 
goner v. Glacier Colony of Hutterites, 131 
M 525, 312 P 2d 117, 118. 


Order of Restitution 
District court erred in refusing motion 


" proceedings 
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(9749) Supplementing defective record. 


(9751) Ruling against respondent may be reviewed. 


Irregularity in Jury Proceedings 


Affidavit of eight of the jurors, who 
were enough to render a verdict, stated 
that they were not in disagreement as to 
what the evidence showed. The only 
jurors who desired some or all of the testi- 
mony read were those who finally voted 
against the verdict. They had hoped to in- 
fluence the other jurors to change their 
minds by having testimony read. The 
other jurors, being two-thirds of them, 
stated definitely that their verdict would 
not have been different had the testimony 
or any part of it been read to them. The 
irregularity, if it actually existed, did not 
affect verdict and was not cause for re- 
versal where it was clear that it did not 
affect substantial right of plaintiff. Gali- 
ger v. Hansen, 133 M 34, 319 P 2d 1051, 
1055. 


References 

Cited or applied in Sheridan County 
Electric Co-op. v. Anhalt, 127 M 71, 257 
P 2d 889, 893. 


(9752) Remedial powers of an appellate court. 


of appellant for order of restitution in 
dissolving partnership be- 
tween two brothers, in which one of 
them pursuant to original judgment of the 
district court obtained possession and con- 
trol over all of the property of the part- 
nership save that portion paid into court 
in an attempt to satisfy the judgment in 
respect to appellant, the other brother, 
where there was an unjust benefit con- 
ferred upon purchaser as a result of the 
district court’s judgment. He had no legal 
right to the amount given him of the pro- 
ceeds of the partnership and the judgment 
had been modified declaring appellant the 
owner of certain property previously paid 
over to the purchaser. Hansen v. Hansen, 
— M —, 329 P 2d 791. 


Rights Subject of Restitution 

The right of the Montana liquor con- 
trol board to deny a license is not personal 
to the members or of such nature that it 
may be subject of restitution under this 
section. Gill v. Rafn, 133 M 505, 326 P 
2d 974, 


93-8025 CIVIL PROCEDURE 


93-8025. (9753) Remittitur must be certified to the clerk, etc. 
Error in Entry by Court Below facto modifies the judgment theretofore 
Where Supreme Court, on appeal, by its entered by the district court; and the 
judgment and remittitur, modified the judgment of the Supreme Court so entered 


. : becomes the final judgment in the cause. 
judgment of the lower court, an entry by 
the lower court to the effect that its Hansen v. Hansen, 130 M 496, 304 P 2d 


former judgment “stand for naught” is 1107, 1108. 


error and ean be eorrected. Hansen v. 


References 
Hansen, 130 M 496, 304 P 2d 1107, 1108. oan TA Ae pees: 
Cited or applied in Minerals Engineering 
Operation and Effect Co. v. Greene, 131 M 119, 308 P 2d 977, 


The entry of the judgment rendered by Pah Hansen v. Hansen, — M —, 329 P 
the Supreme Court by the clerk of the 2d 791, 793. 
district court as directed by statute ipso 


CHAPTER 82—OFFER OF DEFENDANT TO COMPROMISE 


93-8201. (9770) Proceedings on offer of the defendant, etc. 


Operation and Effect sion that defendants had waived any of 
An “offer ‘to do equity” in the answer their defenses. Rachou v. MeQuitty, 125 
when not accepted can not be used in evi- M 1, 229 P 2d 965. 
dence nor can it be regarded as an admis- 


CHAPTER 84—MOTIONS AND ORDERS 
93-8401. (9772) Order and motion defined. 


Denial of Petition for Writ of Prohibi- Since, ordinarily no question not open 
tion on the hearing of the original or main 

Denial of petition for writ of prohibi- Motion is presented for decision by a mo- 
tion by district court to restrain justice tion to quash, dismiss, deny or strike from 
court from further proceedings in criminal the files or records the original motion or 
action was an order and not a judgment. by a demurrer to such original motion, 
State ex rel. Aho v. Justice Court of Laure] Such motion or demurrer is regarded as 


Township, 131 M 585, 313 P 2d 542, 543. superfluous, frivolous, confusing and bad 
practice. State ex rel. MeVay v. District 
Motions Court, 126 M 382, 251 P 2d 840, 846. 


% 


A motion is not made by merely filing Péferences 
an application in writing with the clerk : writ ; 
of the district court, but by the moving Cited or applied in State ex rel. Gilreath 
of the court or judge viva voce, to grant VY: District Court, 127 M 431, 265 P 2d 
the order. State ex rel. McVay v. District 651, 654 (dissenting opinion). 
Court, 126 M 382, 251 P 2d 840, 846. 
As a motion is not an action but simply Motion in original action as proper 
an application for an order it is not sub-. remedy to avoid release or satisfaction of 
ject to the general rules of pleading. State judgment. 9 ALR 2d 558, 561. 
ex rel. MeVay v. District Court, 126 M 
382, 251 P 2d 840, 846. 


93-8402. (9773) Motions and orders—absence of judge. 
Orders by a Substituted Judge is concerned. McLeod v. McLeod, 126 


Where a substitute judge is appointed M 32, 243 P 2d 321. 
because of the disqualification of the 
original judge, the substituted judge is References 
competent to make orders and rule on Cited or applied in State ex rel. Gil- 
motions until there is a complete disposi- reath v. District Court, 127 M 431, 265 P 
tion of the case as far as the trial court 2d 651, 654 (dissenting opinion). 


93-8403. (9774) Notice of motion—at what time to be given. 


References a reath v. District Court, 127 M 431, 265 
Cited or applied in State ex rel. Gil- P 2d 651, 654 (dissenting opinion). 
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COSTS AND DISBURSEMENTS 


93-8405. 


Extension of Time for Filing Bill of 
Exceptions 


If court erroneously made order extend- 
ing the time to prepare, serve and file bill 
of exceptions under section 93-5505, it had 
authority to correct such order under the 
provisions of this section. Barcus v. Port- 
land Cattle Co., 122 M 534, 207 P 2d 565, 
566. | 


93-8601 


(9776) Order made out of court, etc. 


Objection to Order 


Where order of court on application to 
perpetuate testimony was complained of 
the remedy was to apply to the court to 
vacate or modify the order and not by 
direct: application for certiorari in the 
supreme court. State ex rel. Woodard v. 
District Court, 120 M 585, 189 P 2d 998, 
1001; State ex rel. Lichte v. District Court, 
121 M 34, 189 P 2d 1004, 1008. 


CHAPTER 85—NOTICES AND FILING AND SERVICE OF PAPERS 


93-8502. 
Service by Mail 


Where the attorneys for the respondents 
resided in and maintained their offices in 
the same place where appellant’s attorneys 
reside, a notice of appeal by mail was 
insufficient. Malick v. Peterson, 124 
M 585, 228 P 2d 963. 


Necessity, in service by leaving process 
at place of abode, etc., of leaving a copy 


93-8503. 
Cross-Reference 


See note to sec. 93-8502. Malick v. Peter- 
son, 124 M 585, 228 P 2d 963. 


93-8504. 


References 


Cited or applied in Fey v. A A Oil Corp., 
126 M 552, 255 P 2d 339, 341. 


93-8505. 
Motion to Strike 


Defendants filing motion to strike por- 
tions of plaintiff’s complaint made their 
general appearance in the case. Johnson v. 
Clark, 131 M 454, 311 P 2d 772, 774. 


Operation and Effect 
Attorneys appearing were entitled to 


93-8506. 
Operation and Effect 


This section will not permit the con- 
structive service of an order to show cause 


93-8507. 
References 
Cited or applied in Hand v. Hand, 131 
M 571, 312 P 2d 990, 994. 


(9779) When and how served. 


of summons for each party sought to be 
served. 8 ALR 2d 343. 

What amounts to doing business in a 
state within statute providing for service 
of process in action against nonresident, 
natural person, or persons doing business 
in state. 10 ALR 2d 200. 


(9780) Service by mail, when. 


References 


Cited or applied in Fey v. A A Oil 
Corp., 126 M 552, 255 P 2d 339, 341. 


(9781) Service by mail, how. 


(9782) Appearance—notices after appearance. 


notice of appeal. Malick v. Peterson, 124 
M 585, 228 P 2d 963. 


References 


Cited in McLeod v. McLeod, 124 M 
590, 228 P 2d 965. 


(9783) Service on nonresidents—where a party, etc. 


on a motion to modify the custody provi- 
sions of a divorce decree. Hand vy. Hand, 
131 M 571, 312 P 2d 990, 994. 


(9784) Preceding provisions not to apply to proceeding, etc. 


CHAPTER 86—COSTS AND DISBURSEMENTS—COST BILL—SUIT 
IN FORMA PAUPERIS 


93-8601. 


(9786) Compensation of attorneys—costs to parties. 


93-8602 CIVIL PROCEDURE 


Attorney’s Fees Incurred in Condemna- of such action under this section or sec- 
tion Proceeding for a Private Road of tion 93-8618. Tomten v. Thomas, 125 M 
Necessity Not Recoverable 159, 232 P 2d 723, 725, 26 ALR 2d 1285. 


Attorney’s fees incurred in the defense 
of a condemnation proceeding for a pri- 
vate road of necessity under section 
93-9923 are not recoverable as an expense 


References 


Cited in In re Sikorski’s Estate, 127 M 
563, 268 P 2d 395, 399. 


93-8602. (9787) When allowed, of course, to the plaintiff. 


Subd. 2 Subd. 4 
Operation in General Prohibition Cases 
In an action in claim and delivery to If pleaded, attorney fees are allowable 


recover the possession of machinery, where as an item of damages in prohibition cases. 
a verdict was directed for plaintiff and State v. District Court, 131 M 397, 310 P 
plaintiff had failed to offer proof of the 2d 779, 782. 
value of the machinery, the court should 
not have made any allowance of costs to References ; 
the plaintiff. Key v. Clements, 133 M 344, Cited or applied in Letz v. Letz, 12 
323 P 2d 603, 608. M 494, 215 P 2d 534. 


93-8604. (9789) Costs—when in the discretion of the court. 


Allowance of attorneys’ fees in, or other 
costs of, litigation by beneficiary respect- 
ing trust. 9 ALR 2d 1132. 


93-8611. (9796) Costs in a review other than by appeal. 


Operation and Effect certiorari is entitled to recover its costs 
Prevailing party in proceeding for re- in the action. State ex rel. Porter v. First 
view of contempt judgment by writ of Judicial Dist., 123 M 447, 215 P 2d 279. 


93-8614. (9799) Filing costs and attorney’s fees to be recovered, etc. 
Operation and Effect amount paid above the contract price and 
Where a house owner entered into a con- for attorney’s fees, Monarch Lumber Co. 

tract to erect a house in reliance on alum- V- Wallace, 132 M 163, 314 P 2d 884, 890. 

ber company’s manager’s representations Where the evidence indicated that there 

that it was backing the contractor, and Was no lien to be foreclosed, as a matter 
where the house owner paid the contrac- of law, the defendant was allowed attor- 

tor, the lumber company was not entitled ney’s fee. Thompson v. Cure, 133 M 273, 

to a lien for materials, and the house 322 P 2d 3823. 

owner was entitled to a judgment for the 


93-8618. (9802) What are costs and disbursements. 


What are Allowable Costs sarily expended. Perkins v. Stephens, 131 
The reasonable expenses for making a M 138, 308 P 2d 620, 624. 
map if required or necessary is a proper 
cost; hence where a map was prepared, What are Not Allowable Costs 
introduced in evidence and much testi- Attorney’s fees incurred in the defense 
mony was adduced with reference thereto of a condemnation proceeding for a pri- 
and at a hearing on a motion to tax the vate road of necessity under section 93- 
cost, evidence was introduced as to rea- 9923 are not recoverable as an expense 
sonable expenses therefor, it was incum- of such action under this section or sec- 
bent upon the opposing party to over- tion 93-8601. Tomten v. Thomas, 125 
come the prima facie evidence that the M 159, 232 P 2d 723, 725, 726, 26 ALR 
amount named in the cost bill was neces- 2d 1285. 


93-8619. (9803) Bill of costs. 


Correctness of Memorandum—Burden of  gych prima facie case rests on the aaverse 
Proof party, the party filing the memorandum be- 

Verified memorandum ig prima facie ing required to furnish further proof only 
evidence of correctness of items of dis- in rebuttal. Letz v. Letz, 123 M 494, 215 
bursements and the burden of overcoming P 2d 534. 
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GENERAL PROVISIONS 


Motion to Strike Memorandum 


Motion to strike plaintiff’s memorandum 
of costs was properly denied where find- 
ings of fact and conclusions of law were 
signed on August 25, 1955, and filed on 
August 26; judgment was filed September 
15; cost bill was served on counsel on Sep- 
tember 16, and filed September 19; and 
notice of entry of judgment was served 
on September 15, reciting that judgment 
was entered on that. day. Pattyn v. Favers, 
133 M 560, 327 P 2d 818, 821. 


93-8625. 


Right to sue in forma pauperis as de- 
pendent on showing of financial disability 


93-8708 


Timely Filing of Memorandum of Costs 


A cost bill was filed in time where the 
court made findings of fact and conelu- 
sions of law on April 18 and filed them 
on April 21, the judgment was signed April 
28 and filed April 29, and plaintiff filed his 
memorandum of costs on April 29. Ballen- 
ger v. Tillman, 133 M 369, 324 P 2d 1045, 
1052. 


References 


Cited or applied in Tomten v. Thomas, 
125 M 159, 232 P 2d 723, 724, 26 ALR 
2d 1285. 


(9809) Poor person may sue without costs. 


of attorney or other non-party who are 
non-applicants. 11 ALR 2d 607. 


CHAPTER 87—GENERAL PROVISIONS 


93-8702. 


Operation and Effect 


This section authorizes the trial judge 
to proceed with the trial on substituted 
carbon copies of the papers and pleadings 


93-8706. 


Operation and Effect 


Where company went upon land six days 
after entry of district court judgment 
quieting title and expended large sums of 
money drilling well it acted at its peril 
where case was thereafter appealed and 
reversed. Rieckoff v. Consolidated Gas 
Co., 123 M 555, 217 P 2d 1076, 1080. 


93-8708. (9823) Extension of time. 

Application 

It is doubtful whether the legislature 
intended when it amended section 93-5505 
to still have this section operate as a 
further limitation upon the court in grant- 
ing extensions of time for a bill of ex- 
ceptions. State ex rel. Robbins v. Bonner, 
128 M 45, 270 P 2d 400, 402. 


Notice of Appeal 


This section makes it clear that the 
time prescribed by law for the serving 
of notices of appeal may not be extended 
thereunder for notices of appeal are 
specifically excluded from the operation 
of the statute. Thus are the courts denied 
the authority to extend the maximum 
time prescribed by statute for the service 
or filing of a notice of appeal. State ex 
rel. Reid v. District Court, 126 M 489, 
255 P 2d 693, 699. 
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(9817) Lost papers—how supplied. 


rather than the original where the orgi- 
nal papers and pleadings were missing. 
Mortenson v. Mortenson, 129 M 290, 285 P 
2d 834, 835. 


(9821) Actions—when deemed pending. 


This section precisely states when an 
action is deemed pending. Wilson v. Wil- 
son, 128 M 511, 278 P 2d 219, 223. 


References 


Cited in Trudgen v. Trudgen, — M —, 
329 P 2d 225, 231; Barbour v. Barbour, 
— M —, 330 P 2d 1093, 1096. 


Operation and Effect 


This section and section 93-5505 are 
special statutes pertaining to the prepara- 
tion and extension of time for the service 
and filing of bills of exceptions, and by 
the well-established rule of construction 
in this state, control over general stat- 
utes. Thus where a party did not present 
his bill of exceptions within fifteen days 
or get an extension of time for presenting 
the bill of exceptions, he could not rely 
on section 93-3905 pertaining to a court 
giving relief to a party from a judgment, 
order, or other proceeding taken against 
him through his mistake, inadvertence, 
surprise, or excusable neglect. Hutchin- 
son v. Burton, 126 M 279, 247 P 2d 987, 
992, 994, 995. 


References 


Cited or applied in State ex rel. Doyle 
v. District Court, 126 M 615, 245 P 2d 
382. 


93-8718 


93-8718. 


Validity of legislation relating to pub- 
lication of legal notices. 26 ALR 2d 655. 


CIVIL PROCEDURE 


(9833) Publication of order, etc., to be made once a week, ete. 


CHAPTER 89—UNIFORM DECLARATORY JUDGMENTS ACT 


93-8901. (9835.1) Scope. 

Application 

If a governmental board delays unrea- 
sonably in instituting legal action seek- 
ing enforcement of its order and com- 
pliance with section 50-435, which re- 
quires coal mines to erect washrooms if 
they have more than 12 employees, the 
coal mine may institute an action at law 
for declaratory judgment under section 
93-8901 et seq. Jeffries Coal Co. v. Indus- 
trial Accident Board, 126 M 411, 252 
P 2d 1046, 1048. 


Finding of Facts Required 


In order to sustain a declaratory judg- 
ment the court must first have made find- 
ings of fact upon which the judgment could 
be based and the findings of fact cannot 
go outside the issues formulated by the 
pleadings. National Surety Corp.  v. 
Kruse, 121 M 202, 192 P 2d 317, 319. 


General Powers 


The question as to whether property 
leased to a school district was exempt 
from taxation was proper to adjudicate in 
a declaratory judgment proceeding. North- 
western Improvement Co. v. Rosebud 
County, 129 M 412, 288 P 2d 657, 659. 


Operation and Effect 
The judicial power under this act ex- 


93-8902. 
Persons Entitled to Bring Action 


A decision on the constitutionality of a 
statute eannot be obtained under the 
Declaratory Judgment Act by a person 
who has no interest in the question ex- 
cept that of a “resident, citizen, taxpayer 
and elector.” Chovanak v. Matthews, 120 
M 520, 188 P 2d 582. 


93-8903. (9835.3) Before breach. 
References 
Cited or applied in Northwestern Im- 
93-8904. 
References 
Cited or applied in Northwestern Im- 
93-8905. (9885.5) Enumeration not 
Construction 


The question as to whether property 
leased to a school district was exempt 
from taxation was proper to adjudicate in 
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tends only to actual cases and contro- 
versies and not to abstract questions. 
Chovanak v. Matthews, 120 M 520, 188 P 
2d 582, 586. 

Suits against tax officials based upon 
the illegality of their action in assessing 
or collecting taxes are not considered 
suits against the state, so that it is not 
necessary for the plaintiff to allege that 
the state has consented to be sued under 
the Uniform Declaratory Judgment Act 
of Montana. Brophy Coal Co. v. Mat- 
thews, 125 M 212, 233 P 2d 397, 399. 


Relief against covenant restricting right 
to engage in business or profession as 
subject of declaratory judgment. 10 ALR 
2d 743. 

Extent to which principles of res judi- 
cata are applicable to judgments in ac- 
tions for declaratory relief. 10 ALR 2d 
782. 

Tax question as proper subject of action 
for declaratory judgment. 11 ALR 2d 359. 

Declaratory relief with respect to unem- 
ployment compensation. 14 ALR 2d 826. 

Issue as to negligence as proper subject 
of declaratory judgment action. 28 ALR 
2d 957. 

Partnership or joint venture matters as 
subject of declaratory judgment. 32 ALR 
2d 970. 


(9835.2) Power to construe, etc. 


References 


Cited or applied in Northwestern Im- 
provement Co. v. Rosebud County, 129 M 
412, 288 P 2d 657, 659. 


Relief against covenant restricting right 
to engage in business or profession as sub- 
ject of declaratory judgment. 10 ALR 
2d 743. 


provement Co. v. Rosebud County, 129 M 
412, 288 P 2d 657, 659. 


(9835.4) Declarations concerning administration of trusts, etc. 


provement Co. v. Rosebud County, 129 M 
412, 288 P 2d 657, 659. 


exclusive. 


a declaratory judgment proceeding. North- 
western Improvement Co. v. Rosebud 
County, 129 M 412, 288 P 2d 657, 659. 


CERTIORARI 


93-8911. (9835.11) Parties. 


Burden of proof in actions under gen- 


eral declaratory judgment acts. 23 ALR 

2d 1243. 

93-8912. (9835.12) Construction. 
References 


Cited or applied in Northwestern Im- 


93-9002 


provement Co. v. Rosebud County, 129 M 
412, 288 P 2d 657, 659. 


CHAPTER 90—CERTIORARI (WRIT OF REVIEW) 


93-9001. 


Operation and Effect 


Certiorari is an extraordinary remedy 
and the proceeding under the writ is a 
special proceeding. State ex rel. Lay v. 
District Court, 122 M 61, 198 P 2d 761, 
765. 


Review of Contempt 
The only method to review an adjudica- 


93-9002. 
Grounds for Writ 


The power of a court of review to issue 
a writ of certiorari is limited and the writ 
may be granted only when there has been 
an excess of jurisdiction. State ex rel. 
Lay v. District Court, 122 M 61, 198 P 
2d 761, 765. 


Motion to Quash Writ of Review 

On motion to quash a writ the court 
must accept the allegations of the petition 
as stating the facts. Application of 
Banschbach, 133 M 312, 323 P 2d 1112, 
1113. 


Not Available to Correct Errors within 
Jurisdiction 

The writ of certiorari cannot be em- 
ployed to correct errors committed in the 
exercise of jurisdiction. State ex rel. Lay 
v. District Court, 122 M 61, 198 P 2d 
761, 766. 


Not Available When Time for Appeal 
Permitted to Lapse 


The aggrieved party may not permit the 
time for taking an appeal to lapse and 
then have the judgment or order against 
him reviewed and annulled on writ of cer- 
tiorari. State ex rel. Lay v. District Court, 
122 M 61, 198 P 2d 761, 766. 


Not Available Where Error may be 
Reached by Appeal 

District court exceeded its jurisdiction 
by issuing a writ of review and making 
orders against the justice of the peace 
when the record shows that (1) the jus- 
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(9836) Writ of review defined. 


tion for contempt is by writ of certiorari. 
State ex rel. Porter v. First Judicial Dist., 
123 M 447, 215 P 2d 279. 


References 


Cited or applied in State ex rel. Reid 
v. District Court, 126 M 489, 255 P 2d 
693, 704. 


(9837) When and by what courts granted. 


tice of the peace was acting within his 
jurisdiction, (2) that the defendants may 
appeal to the district court from any 
judgment entered against them in the 
justice’s court, (3) that on such appeal the 
cause will be tried anew in the district 
court, and (4) that such remedies so avail- 
able to defendants are plain, speedy and 
adequate. State ex rel. Borberg v. Dis- 
trict Court, 125 M 481, 240 P 2d 854, 861. 


Operation and Effect 


Writ of review is not available where 
the plaintiff simply did not take his ap- 
peal within the statutory time of 60 
days under section 93-8004. McVay v. 
MeVay, 128 M 31, 270 P 2d 393, 395. 


What Must Be Shown to Obtain This 
Writ 

To obtain relief by writ of certiorari 
three essentials must coexist, namely, ex- 
cess of jurisdiction, absence of right to 
appeal and lack of a plain, speedy and 
adequate remedy other than certiorari. 
State ex rel. Lay v. District Court, 122 
M6 iL 1958 iad. .Ol,..7 0a, 


When Remedy Is Not Proper 


The writ will not be granted for the cor- 
rection of merely harmless, technical or 
formal errors which are not shown to have 
resulted prejudicially, or to have caused 
substantial injustice to the relator. State 
ex rel. Lay v. District Court, 122 M 61, 
198 P 2d 761, 766. 

Where intermediate judgment requiring 
the payment of alimony pendente lite in 


93-9003 


action for divorce was not appealed, it 
cannot be reviewed and annulled on writ 
of certiorari after judgment for contempt. 
State ex rel. Houtchens v. District Court, 
ieee TO. 199. 2d 272, 274, 


93-9003. 


References 
Cited in State ex rel. Walker v. Board 
of Comrs., 120 M 413, 187 P 2d 1013, 1014. 


93-9004. 


References 
Cited in State ex rel. Lay v. District 
Court, 122 M 61, 198 P 2d 761, 765. 


93-9005. 


References 


Cited in State ex rel. Lay v. District’ 


Court, 122 M 61, 198 P 2d 761, 765. 
93-9008. 


Excess of Jurisdiction 

The power of a court of review to issue 
a writ of certiorari is limited and the writ 
may be granted only when there has been 
an excess of jurisdiction. State ex rel. 
Lay v. District Court, 122 M 61, 198 P 
2d 761, 765. 

A writ of certiorari to review judgment 
of contempt can only be made when there 
is a showing that the tribunal acted in 
excess of jurisdiction. State ex rel. Porter 
v. First Judicial Dist., 123 M 447, 215 P 2d 
279. 


93-9011. (9846) Judgment roll. 

Operation and Effect 

This section must be construed with 
other statutes relating to appeal and 
effect given to all as if they were all parts 
of the same statute. State ex rel. Walker 
v. Board of Comrs., 120 M 413, 187 P 2d 
1018, 1015. 


Papers in Judgment Roll 

While this section sets forth the mini- 
mum contents of the judgment roll, it 
does not follow that only the papers there- 


(9840) Contents of the writ. 


CIVIL PROCEDURE 


The writ cannot be used to correct 
errors within jurisdiction. Application 
of Banschbach, 133 M 312, 323 > 2d 1112, 
1113. 


(9838) Application for—how made. 


(9839) The writ to be directed to the inferior tribunal, etc. 


(9843) The review under the writ, extent of. 


Scope of Review 


The hearing in a certiorari proceeding 
is limited to a review of the record of the 
inferior tribunal, board or officer for the 
sole purpose of determining from such 
record whether the tribunal, board or 
officer had jurisdiction to do the act, to 
make the order or to render the judgment 
of which complaint is made. State ex rel. 
Lay v. District Court, 122 M 61, 198 P 
2d 761, 766. 


Existence of jurisdictional facts found 
by inferior tribunal as subject of inquiry 
on certiorari. 5 ALR 2d 675. 


in enumerated may be incorporated in the 
judgment roll. State ex rel. Walker v. 
Board of Comrs., 120 M 413, 187 P 2d 1013 
1015. 


b] 


Special Proceeding 


When there is an appeal from a final 
judgment entered in a special proceeding 
the judgment roll is that described in sec- 
tion 93-5707. State ex rel. Walker v. Board 
of Comrs., 120 M 413, 187 P 2d 1013, 1015. 


CHAPTER 91—MANDAMUS (WRIT OF MANDATE) 


93-9101. (9847) Mandate defined. 


References 
Cited or applied in State ex rel. Reid 


93-9102. 
Bridge Repairs 


On appeal from a mandamus proceeding 


v. District Court, 126 M 489, 255 P 2d 
693, 704. 


(9848) When and by what court issued. 


to force state water conservation board 
to repair and rebuild bridges over ditch, 


MANDAMUS 


owned by the board where it crosses city 
streets, before the Supreme Court could 
affirm the judgment of the district court 
it had to be shown that some law en- 
joined upon board an affirmative duty to 
repair the bridges in question. State ex 
rel. Livingston v. State Water Conserva- 
tion Board, — M —, 332 P 2d 913, 915, 
916. 


General Requisites for Issuance of Writ 


The writ lies only when the person seek- 
ing it is entitled to have the defendant 
perform a clear legal duty, and then only 
when there is no speedy or adequate rem- 
edy in the ordinary course of law. State 
ex rel. Kennedy v. District Court, 121 M 
320, 194 P 2d 256, 261, 2 ALR 2d 1050. 


Inadequate Right of Appeal 

The mere existence of a right of appeal, 
where it is inadequate, does not preclude 
the issuance of a writ of mandate. State 
v. State Highway Patrol, 133 M 162, 321 
P 2d 612, 614. 


Mandamus Lies to Compel Calling in of 
Another Judge 

Mandamus is the proper remedy where 
a district judge fails to call in another 
district judge after an affidavit of bias 
has been filed under section 93-901. State 
ex rel. Coleman v. District Court, 120 M 
372, 186 P 2d 91, 94. 


Mandamus Lies to Compel Highway Pa- 
trol and Officers to Return Motor Vehicle 
License Plates 

An automobile co-owner had the right 
to a writ of mandamus to regain license 
plates taken from her automobile by the 
highway patrol acting under the authority 
of section 53-422 following an accident of 
the other co-owner while driving another 
vehicle. State v. State Highway Patrol, 
133 M162, 321 P 2d 612, 614. 


Mandamus Lies to Compel Issuance of 
License 
Mandamus will lie to compel issuance 


93-9104. 


Operation and Effect 


Where the liquor control board issued 
a license in compliance with district court 
mandate in lieu of applying for super- 
sedeas from Supreme Court, the question 


93-9106. 


References 


Cited or applied in Esterby v. Justice 
Court of Hellgate Township, 127 M 1, 


93-9107. 


References 
Cited or applied in Esterby v. Justice 


93-9107 


of license for logging trailer under sec- 
tion 53-122. State ex rel. Sharp v. Cross, 
123 M 261, 211 P 2d 760. 


Operation and Effect 


Mandamus is properly issued to carry 
into effect the judgment of the Supreme 
Court where the district court fails for 
any reason to execute its mandate from 
the Supreme Court. State ex rel. Kitchens 
v. District Court, 130 M 57, 294 P 2d 907, 
Ae 

Where an employee of the state fish and 
game commission was summarily dismissed 
by the commission without sufficient no- 
tice, he was entitled to relief by way of 
mandamus; even though, subsequent to the 
discharge, he was given notice that a 
hearing on his dismissal would be held. 
State v. State Fish & Game Comm., 133 
M 362, 323 P 2d 1116, 1118. 


When Mandamus is Not Proper 


Where the holder of a registered brand 
died and thereafter the brand expired 
without being re-registered, the brand was 
then open to record by anyone; hence, 
mandamus brought by the administrator 
of the deceased person at a later date 
would not lie to require the recorder of 
marks and brands to record the brand in 
the administrator’s name as there is no 
clear legal duty upon the recorder to do 
what the administrator required by his 
complaint. Benolken v. Miracle, 129 M 
495, 289 P 2d 953, 954. 


Requiring successor judge to journalize 
finding or decision of predecessor. 4 ALR 
2d 884. 

Mandamus to protect charitable or elee- 
mosynary corporation against use of same 
or similar name by another corporation. 
27 ALR 2d 962. 

Mandamus to compel municipal officials 
to enforce zoning regulations. 35 ALR 
2d 1136. 


(9850) Must be either alternative or peremptory—substance. 


whether the mandate was proper did not 
present a justiciable controversy for the 
Supreme Court, even under section 93-8024. 
Gill v. Rafn, 133 M 505, 326 P 2d 974. 


(9852) The adverse party must answer under oath. 


256 P 2d 544, 546; State ex rel. Adamson 
v. District Court, 128 M 538, 279 P 2d 691, 
692. 


(9853) If an essential question of fact is raised, etc. 


Court of Hellgate Township, 127 M 1, 
256 P 2d 544, 546. 
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Housing Authority v. City Council of 
Helena, 125 M 592, 242 P 2d 250, 256. 


93-9111 CIVIL PROCEDURE 
93-9111. (9857) If no answer be made, etc. 
References 
Cited or applied in State ex rel. Helena 
93-9112. 


Attorney Fees 

Attorney fees are damages within the 
meaning of the statute. State ex rel, 
O'Sullivan v. District Court, 127 M 32, 
256 P 2d 1076, 1078. 

Where counsel for relatrix made several 
trips to consult with a judge who had 
been disqualified about calling in another 
judge and then later instituted mandamus 
proceedings to compel the appointment of 
another judge, such expenses of travel is 
not a proper item of costs incident to the 
institution of the mandamus proceeding. 
It was a matter that should have been 
attended to by letter or telephone. State 
ex rel. O’Sullivan v. District Court, 127 
M 32, 256 P 2d 1076, 1079. 

Where relator for a writ of mandamus 
requiring the court to set a case for trial, 
and return was made, and alternate writ 
issued, and return and answer showed that 
the cause had been set for trial, the relator 
was entitled to recover from the county 
attorney fees upon the court’s finding that 
the respondents appeared in the action 


93-9114. 
References 


Cited in Gill v. Rafn, 133 M 505, 326 P 
2d..974. 


(9858) Damages, costs and peremptory mandate allowed, etc. 


and made defense in the proceeding in 
good faith. State ex rel. Haegg v. District 
Court, 130 M 530, 304 P 2d 1116) 11am 

If pleaded, attorney fees are allowable 
as an item of damages in prohibition cases. 
State v. District Court, 131 M 397, 310 
PL2dsy¢o, 782. 


Damages and Costs 


Held that where the judge issued the 
order sought, one day after the relatrix 
instituted mandamus proceedings to com- 
pel the action, the relatrix could still 
recover reasonable attorneys’ fees, costs 
and damages for instituting and prosecut- 
ing the mandamus proceedings. State ex 
rel. O’Sullivan v. District Court, 127 M 
32, 256 P 2d 1076, 1079. 


References 

Cited or applied in State ex rel. Miller 
v. District Court, 130 M 65, 294 P 2d 903, 
904; State ex rel. James v. Aronson, 132 
M 120, 314 P 2d 849. 


(9860) Penalty for disobedience to the writ. 


CHAPTER 92—PROHIBITION—WRIT OF 


93-9201. (9861) Prohibition defined. 


Attorney Fees 


If pleaded, attorney fees are allowable 
as an item of damages in prohibition cases. 
State v. District Court, 131 M 397, 310 
Pe2ae779: 782. 


Habeas Corpus Proceeding 


Where, during the course of a divorce 
proceeding a judge is disqualified and an- 
other judge assumes jurisdiction and com- 
mits the husband to jail for contempt, on 
a habeas corpus petition brought by the 
jailed husband the disqualified judge 
would not be authorized to act and a writ 
of prohibition will lie to prohibit such 
judge from proceeding further in the 
habeas corpus matter. State v. District 
Court of Lewis and Clark County, 130 M 
73, 295 P 2d 233. 


Nature of Writ 


If the district court and judge were 
proceeding within the jurisdiction given 
them by the Constitution and statutes of 
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this state, they may not be restrained by 
this writ out of the Supreme Court. More- 
over, even though the district court at 
some point exceeded its jurisdiction, the 
writ of prohibition must be denied if the 
person has another plain, speedy and ade- 
quate remedy in the ordinary course of 
law. State ex rel. Adamson v. District 
Court, 128 M 462, 279 P 2d 691, 693. 

Prohibition does not properly issue as a 
writ of right, but only in the exercise of 
a sound judicial discretion to arrest the 
proceedings of courts, or tribunals or offi- 
cers exercising judicial functions, but act- 
ing at the time without or in excess of its 
or their jurisdiction. State ex rel. Adam- 
son v. District Court, 128 M 538, 279 P 
2d 691, 693. 


Operation and Effect 


Writ of prohibition does not lie against 
the county superintendent of schools to 
prevent her from acting in an appeal 
taken to her by a teacher who had been 


CONFESSION OF JUDGMENT 


denied re-employment by the school board 
since by section 75-2411 appeals from 
such dismissals go to the county super- 
intendent of schools. State ex rel. Sax- 
torph v. District Court, 128 M 353, 275 P 
2d 209. 

District court acted in excess of its ju- 
risdiction in summarily issuing an order 
affecting the right to custody of a child 
without giving notice and a hearing to 
the child’s mother. State v. District Court, 
131 M 397, 310 P 2d 779, 782. 

Where an order of the district court, 
issued without notice and without a hear- 
ing, was to deprive a mother of the cus- 
tody of her child, and there were two 
modifications of the original custody de- 
cree which would require separate appeals, 
an appeal would not be adequate to pro- 
tect the best interests of the child, and 
a writ of prohibition was the proper 
remedy. State v. District Court, 131 M 
B07, 010 P 2d 779, 781. 


When Writ May Be Granted 


Refusal of court to set aside indictments 
on grounds set forth in section 94-6601 
may be reviewed on writ of prohibition 


93-9202. 


Operation and Effect 


Where Supreme Court issued an alter- 
native writ of prohibition against a dis- 
trict court judge, and before the return 
date the district judge conceded that he 
was disqualified and would take no further 
part in the case in the district court, the 
alternate writ will be dissolved as there 
is no purpose for it. State ex rel. Miller 
v. District Court, 130 M 65, 294 P 2d 9083. 
(Dissenting opinion, 130 M 65, 294 P 2d 
903, 904.) 


93-9204. 


Operation and Effect 


This section adopts for writs of prohi- 
bition most of the statutes governing the 
practice applicable to writs of mandamus. 
Esterby v. Justice Court of Hellgate 
Township, 127 M 1, 256 P 2d 544, 546. 


Pleading of Damages and Attorney Fees 


The first condition to the recovery of 
damages and attorney fees is that they be 
claimed in the pleading. If they are not 
claimed in the pleading they are waived. 


93-9401 


under the authority granted the Supreme 
Court by Const., Art. VIII, sec. 2 giving 
it superintending control over the courts. 
State ex rel. Porter v. District Court, 124 
M. 249, 220 P 2d 1035, 1039. 

Supreme Court had jurisdiction to grant 
writ of prohibition to prevent payment 
of grand jury illegally in session. State 
ex rel. Adami v. Lewis and Clark County, 
124 M 282, 220 P 2d 1052. 

The writ of prohibition lies when there 
is no other plain, speedy and adequate 
remedy at law. State v. District Court, 
131 M 397, 310 P 2d 779, 780. 


Writ May Run to End Litigation and 
Save Expense 


The writ of prohibition may be issued 
to end litigation and save expense. State 
ex rel. Adami v. Lewis and Clark County, 
124 M 282, 220 P 2d 1052, 1054. 


) 


References 


Cited or applied in State ex rel. Reid 
v. District Court, 126 M 489, 255 P 2d 
693, 704; State ex rel. Montana State 
University v. District Court, 132 M 262, 
317 P 2d 309, 313. 


(9862) Where and when issued. 


References 


Cited or applied in State ex rel. Sax- 
torph v. District Court, 128 M 353, 275 P 
2d 209, 213; State v. District Court of 
Lewis and Clark County, 130 M 73, 295 P 
2d 233, 237; State v. District Court, 131 M 
397, 310 P 2d 779, 780; State ex rel. Aho v. 
Justice Court of Laurel Township, 131 M 
585, 313 P 2d 542; State ex rel. Montana 
State University v. District Court, 132 M 
262, 317 P 2d 309, 313. 


(9864) Certain provisions of the preceding chapter applicable. 


State ex rel. Miller v. District Court, 130 
M 65, 294 P 2d 903, 904. 

If pleaded, attorney fees are allowable 
as an item of damages in prohibition cases. 
State v. District Court, 131 M 397, 310 P 
2d 779, 782. 


References 

Cited or applied in State ex rel. Adam- 
son v. District Court, 128 M 538, 279 P 2d 
691, 692. 


CHAPTER 94—CONFESSION OF JUDGMENT WITHOUT ACTION 


93-9401. 


Res judicata as affected by fact that 
former judgment was entered by agree- 
ment or consent. 2 ALR 2d 514. 


(9868) Judgment may be confessed for debt due, etc. 


What law governs validity of warrant 
or power of attorney to confess judgment. 
19 ALR 2d 544, 


93-9701 
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CHAPTER 97—FORCIBLE ENTRY AND UNLAWFUL 
DETAINER—ACTIONS FOR 


93-9701. 

Operation in General 

Where the right to possession of real 
property is in dispute, the owners thereof 
may not take the law into their own 
hands and proceed by violence to take 
possession thereof. In order to secure such 
possession, resort must be had to the 


93-9703. 

Action after Giving Notice 

Where owner, after giving notice under 
this section, commenced a course of action 
and conduct which forced the tenant from 
the premises, instead of filing a complaint 
as provided by section 93-9708, he was 
liable for wrongful eviction. Brown v. 
Grenz, 127 M 49, 257 P 2d 246. 


Agricultural Lands 


The term “agricultural lands” as used 
in this section is to distinguish it from 
mining or urban property and it includes 
land used for grazing purposes. Hamilton 
v. Rock, 121 M 245, 191 P 2d 663, 666. 


93-9705. 
References 


Cited or applied in Hutchinson v. Bur- 
ton, 126 M 279, 247 P 2d 987, 999. ° 


93-9706. (9892) Parties defendant. 
Operation and Effect 


Nothing in this section denies to any 
defendant in any action brought under 
this chapter the permissive right accorded 
by section 93-3415 to any defendant to 
file a cross-complaint, and therefore, un- 


93-9707. (9893) Parties generally. 
Operation and Effect 


This section and section 93-9718 spe- 
cifically make certain designated sections 
of the Code of Civil Procedure, which 
includes 93-3415, applicable to proceedings 


93-9708. 


References 


Cited in State ex rel. Sullivan v. Dis- 
trict Court, 122 M 1, 196 P 2d 452, 453; 


93-9711. 


References 


Cited or applied in Hutchinson v. Bur- 
ton, 126 M 279, 247 P 2d 987, 997. 


(9887) Forcible entry defined. 


peaceful process of law. Brown v. Grenz, 
127 M 49, 257 P 2d 246, 248. 


Forcible entry and detainer as a remedy 
of tenant against stranger wrongfully in- 
terfering with his possession. 12 ALR 2d 
1199, 


(9889) Unlawful detainer defined. 


Change in Use of Building 


Change in the use of a building by sub- 
lessee from a retail food store to a motor 
sales and garage did not amount to waste 
or destruction of building. Turman v. 
Safeway Stores, Inc., 132 M 2738, 317 P 2d 
302, 304, 307. 


Notice to Quit 


Whether notice that deal with regard 
to the sale of land was off and that if 
there was any further desire to buy or 
lease land they should see the party ap- 
pointed to act as agent for the owner was 
a notice to quit, was a question for the 
jury. Hamilton v. Rock, 121 M 245, 191 P 
2d 663, 666. 


(9891) What courts have jurisdiction. 


der section 93-9707 which incorporates 
provisions of sections 93-2301 to 93-8718 
relating to parties, the provisions of sec- 
tion 93-3415 are applicable. Hutchinson 
v. Burton, 126 M 279, 247 P 2d 987, 998. 


for forcible entry and unlawful detainer 
and authorize a defendant therein to file 
a cross-complaint. Hutchinson v. Burton, 
126 M 279, 247 P 2d 987, 995, 998. 


(9894) Complaint—judge to fix day for appearance, etc. 


Hutchinson v. Burton, 126 M 279, 247 P 2d 
987, 997; Brown v. Grenz, 127 M 49, 257 
P 2d 246. 


(9897) Defendant may appear, etc. 


tory matter 


CONTEMPTS 


93-9714. 


References 


Cited or applied in Hutchinson v. Bur- 
ton, 126 M 279, 247 P 2d 987, 997. 


93-9716. 


References 


Cited or applied in Hutchinson v. Bur- 
ton, 126 M 279, 247 P 2d 987, 995, 997, 
998. 


93-9718. (9904) Rules of practice. 
Operation and Effect 


This section and section 93-9707 spe- 
cifically make certain designated sections 
of the Code of Civil Procedure, which 
includes 93-3415, applicable to proceedings 


93-9720. 


References ; 
Cited or applied in Davis v. Burton, 128 
M 434, 278 P 2d 213, 218. 


93-9809 


(9900) Complaint must be amended in certain cases. 


(9902) Verification of complaint and answer. 


for forcible entry and unlawful detainer 
and authorize a defendant therein to file 
a cross-complaint. Hutchinson v. Bur- 
ton, 126 M 279, 247 P 2d 987, 995, 997, 
998. 


(9906) Relief against forfeiture of lease. 


CHAPTER 98—CONTEMPTS 


93-9801. 
References 
Cited in Gill v. Rafn, 133 M 505, 326 
P 2d 974. 


Enforcement of contract by party to 
procure insurance on his own life by con- 
tempt proceedings. 12 ALR 2d 983. 

Right to punish for contempt for failure 
to obey court order or decree either beyond 
power or jurisdiction of court or merely 
erroneous. 12 ALR 2d 1059. 


93-9803. 


Contemptuous Pleading 

The filing of a complaint in a civil 
action containing immaterial and irrele- 
vant allegations of scandalous and defama- 
concerning the lives and 
characters of the members of the grand 
jury constituted contempt. State ex rel. 
Porter v. First Judicial Dist., 123 M 447, 
215 P 2d 279. 

Where contempt was based on scandalous 
and defamatory allegations in pleading, 
which allegations were immaterial and ir- 
relevant, the truth or falsity of the allega- 
tions is "immaterial. State ex rel. Porter 
v. First Judicial Dist., 123 M 447, 215 
P 2d 279. 


Sufficiency of Affidavit Charging Con- 
tempt 
County attorney’s accusatory affidavit 


93-9809. (9916) Hearing. 


Proof 
In action for contempt for failure to 


87 


(9908) What acts or omissions are contempts. 


Punishment of civil contempt in other 
than divorce cases by striking, pleading 
or entering default judgment for dismissal 
against contemner. 14 ALR 2d 580. 

Procuring perjury as contempt. 29 ALR 
2d 1157. 

Bail jumping after conviction, failure 
to surrender or to appear for sentencing 
and the like, as contempt. 34 ALR 2d 
1100. 


(9910) A contempt committed in the presence of the court, etc. 


was not insufficient because made on in- 
formation and belief. State ex rel. Porter 
v. First Judicial Dist., 123 M 447, 215 P 
2d 279. 

County attorney’s accusatory affidavit 
specifically charging that the accused filed 
a complaint containing false, malicious, 
untrue, libelous, defamatory and con- 
temptuous matter concerning members of 
the grand jury and its prosecutor and that 
such a filing constituted contempt was 
sufficient. State ex rel. Porter v. First 
Judicial Dist., 123 M 447, 215 P 2d 279. 


Privilege against self incrimination as 
to testimony before grand jury as affect- 
ing contempt proceedings. 38 ALR 2d 
239. 


pay alimony pendente lite it is not neces- 
sary for the wife to show the husband’s 


93-9810 


ability to pay, but lack of ability to per- 
form is a defense to be advanced and to 
be proved by the accused. State ex rel. 
Houtchens v. District Court, 122 M 76, 199 
Prediaie seal: 

Where orders of court ordering payment 
of alimony pendente lite and support 


93-9810. 


Fine Enforced by Imprisonment 


It is well settled in this jurisdiction that 
the payment of a fine imposed upon one 
adjudged guilty of contempt may be en- 
forced by imprisonment and that imprison- 
ment in excess of five days is permissible 
to compel such payment. State ex rel. 
Lay v. District Court, 122 M 61, 198 P 
2d 761, 767. 


Purge Order 

A purge order contained in a judgment 
for contempt is not coercive and beyond 
the jurisdiction of the court, they being 
for the defendant’s benefit. State ex rel. 
Lay v. District Court, 122 M 61, 198 P 
2d 761, 768. 


93-9811. 


Alimony—Failure to Pay 


A person may be sentenced for contempt 
under this section for failure to pay ali- 
mony pendente lite although he has no 
money and no income, where it is shown 
that the defendant has the ability to ob- 
tain such funds by his labor. State ex 
rel. Houtchens v. District Court, 122 M 76, 
199 P 2d 272, 275. 


(9918) If the contempt is the 
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money and finding of ability to pay were 
not appealed, and there was substantial 
evidence in the record tending to estab- 
lish ability to pay, court had jurisdiction 
to sentence for contempt. State ex rel. 
Houtchens v. District Court, 122 M 76, 
199 P 2d 272, 274. 


(9917) Judgment and penalty, if guilty. 


Suspension of Execution 


Contempt order containing provision for 
the suspension of execution if monthly 
payments are made “each month after 
the present month, the execution of the 
judgment will continue to be suspended, 
and this for the period of one year; and 
if the payments have been continued for 
twelve of such calendar months then the 
execution of such judgment will be con- 
tinued indefinitely,” was not a judgment 
for an indefinite period of time but twelve 
months was fixed as the maximum of the 
coercive effect. State ex rel. Lay v. Dis- 
trict Court, 122 M 61, 198 P 2d 761, 769. 


Omission, etc. 
Imprisonment 


A person who refuses to perform a judi- 
cial order which he is able to perform may 
be imprisoned until he complies with such 
order. State ex rel. Lay v. District Court, 
122 M 61, 198 P 2d 761, 768. 


93-9814. (9921) Judgment and orders in such cases final. 


Operation and Effect 

The writ of certiorari is discretionary 
and is only granted when there has been a 
showing that tribunal making the judg- 


ment of contempt acted in excess of juris- 
diction. State ex rel. Porter v; First Judi- 
cial Dist., 123 M 447, 215 P 2d 279. 


CHAPTER 99—EMINENT DOMAIN 


Section 93-9902. 
93-9903. 


What are public uses. 


What estates in lands may be acquired by condemnation. 


93-9903.1. Appropriation of underground natural gas reservoir—effect on land- 


owner’s right to drill. 


The date with respect to which compensation shall be assessed, and 


93-9908. The complaint and its contents. 
93-9909. Summons, what to contain—how issued and served. 
93-9911. Power of court to appoint commissioners, etc. 
93-9913. 
the measure thereof. 
93-9901. (9933) Eminent domain defined. 


References 
Cited in State v. Peterson, — M —, 328 
P 2d 617, 627. 


93-9902. 


(9934) What are public uses. 


Subject to the provisions of 


this chapter, the right of eminent domain may be exercised in behalf of the 


following public uses: 
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1. All public uses authorized by the government of the United States. 


2. Public buildings and grounds for the use of the state, and all other 
public uses authorized by the legislative assembly of the state. 


3. Public buildings and grounds for the use of any county, city, or town, 
or school districts; canals, aqueducts, flumes, ditches, or pipes conducting 
water, heat, or gas for the use of the inhabitants of any county, city, or 
town; raising the banks of streams, removing obstructions therefrom, and 
widening, deepening, or straightening their channels; roads, streets, and 
alleys, and all other public uses for the benefit of any county, city, or 
town, or the inhabitants thereof, which may be authorized by the legis- 
lative assembly; but the mode of apportioning and collecting the costs 
of such improvements shall be such as may be provided in the statutes or 
ordinances by which the same may be authorized. 

4. Wharves, docks, piers, chutes, booms, ferries, bridges, of all kinds, 
private roads, plank and turnpike roads, railroads, canals, ditches, flumes, 
aqueducts, and pipes for public transportation, supplying mines, mills, and 
smelters for the reduction of ores and farming neighborhoods with water, 
and drainage and reclaiming lands, and for floating logs and lumber on 
streams not navigable, and sites for reservoirs, necessary for collecting and 
storing water. 

5. Roads, tunnels, ditches, flumes, pipes, and dumping places for work- 
ing mines, mills, or smelters for the reduction of ores; also outlets, natural 
or otherwise, for the flow, deposit, or conduct of tailings or refuse matter 
from mines, mills and smelters for the reduction of ores, also an occupancy 
in common by the owners or the possessors of different mines of any place 
for the flow, deposit, or conduct of tailings or refuse matter from their 
several mines, mills, or smelters for reduction of ores, and sites for reser- 
voirs necessary for collecting and storing water. 

6. Private roads leading from highways to residences or farms. 


7. Telephone or electric light lines. 

8. Telegraph lines. 

9. Sewerage of any city, county, or town, or any subdivision thereof, 
whether incorporated or unincorporated, or of any settlement consisting of 
not less than ten (10) families, or of any public buildings belonging to the ~ 
state, or to any college or university. 

10. Tramway lines. 

11. Electric power lines. 

12. Logging railways. 

13. Temporary logging roads and banking grounds for the transporta- 
tion of logs and timber products to public streams, lakes, mills, railroads, 
or highways, for such time as the court or judge may determine; provided, 
the grounds of state institutions be excepted. 

14. Underground reservoirs suitable for storage of natural gas. 


History: En. Sec. 580, p. 189, L. 1877; Ch. 245, L. 1953; amd. Sec. 6, Ch. 259, L. 
re-en. Sec. 580, 1st Div. Rev. Stat. 1879; 1955. Cal. C. Civ. Proc. Sec. 1238. 
re-en. Sec. 598, 1st Div. Comp. Stat. 1887; ‘ae: 
amd. Sec. 2211, C. Civ. Proc. 1895; amd. Compiler’s Note 
Sec. 1, p. 135, L. 1899; amd. Sec. 1, Ch. Sections 1 to 5 of Ch. 259, Laws 1955 
4, L. 1907; Sec. 7331, Rev. C. 1907; re-en. are compiled as secs. 60-801 to 60-805. 
Sec. 9934, R. C. M. 1921; amd. Sec. 1, 
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93-9903 


Amendments 


The 1953 amendment added subsection 
14. 

The 1955 amendment substituted pres- 
ent subd. 14 for one that read “Under- 
ground barren reservoirs suitable for 
storage of natural gas, except that this 
subsection 14 shall only apply to a sand 
stratum or formation known to be suit- 
able for use as an underground gas stor- 
age reservoir.” 


References 


Cited or applied in Tomten v. Thomas, 
125 M 159, 232 P 2d 723, 724, 725, 26 
ALR 2d 1285; Simonson v. McDonald, 131 
M 494, 311 P 2d 982, 984. 


Damage to private property caused by 
negligence of governmental agents as “tak- 


93-9903. 
tion. 
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ing,’ “damage” or “use” for public pur 
poses in constitutional sense. 2 ALR 2d 
707. 


Off-street public parking facilities. 8 
ALR 2d 394. 

Constitutionality of reforestation or 
forest conservation legislation. 13 ALR 2d 
1095. 

Condemnation of another railroad’s 
property for purposes of spur track and 
the like. 35 ALR 2d 1340. 

Condemnor’s acquisition of, or right to, 
minerals under land in eminent domain 
for highway purposes. 86 ALR 2d 14265. 

Compulsory polling or unitization stat- 
ute or ordinance requiring owners or 
lessees of oil and gas lands to develop 
their holdings as a single drilling unit 
and the like, as taking private property 
for private use. 37 ALR 2d 439. 


(9935) What estates in lands may be acquired by condemna- 
The following is a classification of the estates and rights in lands 


subject to be taken for the public use: 


1. Such estate or rights as may be necessary up to and including a fee 
simple, when taken for public buildings or grounds, or for permanent build- 
ings, for reservoirs or dams and permanent flooding occasioned thereby, or 
for an outlet for a flow, or a place for the deposit of debris or tailings of a 
mine, or for the underground storage of natural gas by a natural gas 
public utility as defined in this act. When the appropriation is for the 
underground storage of natural gas, all of the right, title, interest and 
estate in the real property and in the subsand stratum, formation or reser- 
voir so appropriated shall be determinable and for all purposes terminate 
upon abandonment or upon cessation for the period of one year of the use 
for which the same was appropriated and thereupon, the ownership of the 
residue of natural gas therein remaining shall likewise vest in the then 
owners of such reservoir space. | 


2. An easement, when taken for any other use. 


3. The right of entry upon and occupation of land, and the right to take 
therefrom such earth, gravel, stones, trees, and timber as may be necessary 
for some public use. 


History: En. Sec. 581, p. 190, L. 1877; 
re-en. Sec. 581, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 599, 1st Div. Comp. Stat. 1887; 


Amendments 


The 1953 amendment in subsection 1 
inserted the words “other than wunder- 


re-en. Sec. 2212, C. Civ. Proc. 1895; re-en. 
Sec. 7332, Rev. C. 1907; re-en. Sec. 9985, 
R. C. M. 1921; amd. Sec. 1, Ch. 158, L. 
1943; amd. Sec. 2, Ch. 245, L. 1953; amd. 
Sec. 7, Ch. 259, L. 1955. Cal. C. Civ. Proc. 
Sec. 1239. 


Compiler’s Note 
Sections 3 and 4 of Ch. 245, Laws 1953 
are compiled as secs. 93-9908, 93-9911. 


ground reservoirs provided for in sub- 
section 14 of section 1 of this act.” 

The 1955 amendment deleted what was 
added by the 1953 amendment and added 
that part of subd. 1 beginning with the 


words “or for the underground storage 
> II 


93-9903.1. Appropriation of underground natural gas reservoir—effect 


on landowner’s right to drill. 


The appropriation of any sand, stratum or 


formation for use as an underground natural gas storage reservoir shall be 


EMINENT DOMAIN 93-9908 
without prejudice to the rights of the owner or owners of said lands, or of 
the oil, gas or other mineral rights therein, to drill or bore through the 
sand, stratum or formation so appropriated for use as an underground 
natural gas storage reservoir, in order to explore for, produce, process, 
treat or market any oil, gas or other minerals that might be contained in 
said lands above or below the sands, stratum or formation so appropriated. 
Any additional cost or expense required to be incurred in order to protect 
the underground gas storage reservoir against pollution and the escape of 
the gas therefrom, by reason of such boring or drilling through of the sand, 
stratum or formation used as such underground gas storage reservoir shall 
be paid by the persons, firm or corporation then owning such underground 


gas storage reservoir. 
History: En. Sec. 5, Ch. 245, Laws 1953. 


Separability Clause 

Section 6 of Ch. 245, Laws 1953 read: 
“Tf any part or parts of this act shall 
be held to be unconstitutional, such uncon- 
stitutionality shall not affect the validity 
of the remaining parts of this act. The 
legislature hereby declares that it would 
have passed the remaining parts of this 
act if it had known that such part or 


93-9904. 


Subd. 4 
Highways 


Under section 32-1615 the.state high- 
way commission is the only tribunal au- 
thorized to condemn land for relocating 
highways, and even assuming that the 
taking of an existing highway is justi- 
fied by this section as a more necessary 
public use where the purpose is to build 
a dam and a reservoir; yet the public 


93-9905. (9937) Facts necessary to 


Appeals from Findings of Fact and Con- 
clusions of Law 


Since this section allows appeals from 
any finding or judgment made or rendered 
under this chapter, as in other cases and 
section 93-8003 allows appeals from final 
judgments or orders, an appeal does not 
lie from the court’s finding of fact or 
conclusions of law. Sheridan County Elec- 


93-9908. 


contain: 


parts thereof would be declared uncon- 
stitutional.” 


Repealing Clause 


Section 7 of Ch. 245, Laws 1953 re- 
pealed all acts and parts of acts in 
conflict therewith. 


Condemnor’s acquisition of, or right to, 
minerals under land taken in eminent 
domain. 36 ALR 2d 1424, 


(9936) Private property defined—classes enumerated. 


utility building the dam cannot acquire 
land for relocating the highway since 
that function is exclusively within the 
power of the highway commission. State 
ex rel. Bartholomew v. District Court, 126 
M 183, 248 P 2d 215, 216. 


References 

Cited or applied in Tomten v. Thomas, 
125 M 159, 232 P 2d 723, 724, 26 ALR 2d 
1285. 


be found before condemnation. 


tric Co-op. v. Anhalt, 127 M 71, 257 P 2d 
889. (See, however, dissenting opinion, 
127 M 71, 257 P 2d 889, 894.) 


References 


Cited or applied in Tomten v. Thomas, 
125 M 159, 232 P 2d 723, 724, 26 ALR 2d 
1285. 


(9940) The complaint and its contents. The complaint must 


1. The name of the corporation, association, commission, or person in 
charge of the public use for which the property is sought, who must be 


styled plaintiff. 


2. The names of all owners and claimants of the property, if known, or 
a statement that they are unknown, who must be styled defendants. 


3. A statement of the right of plaintiff. 
4. Ifa right-of-way is sought, the complaint must show the location, gen- 
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eral route, and termini, and must be accompanied with a map thereof, so 
far as the same is involved in the action or proceeding. 

5. A description of each piece of land sought to be taken, and whether 
the same includes the whole or only a part of the entire parcel or tract. 
All parcels lying in the county, and required for the same public use, may 
be included in the same or separate proceedings, at the option of the plain- 
tiff, but the court may consolidate or separate them to suit the convenience 
of the parties. When application for the condemnation of a right-of-way 
for the purposes of sewerage is made on behalf of a settlement, or town, or 
a county, the county commissioners of the county may be named as 
plaintiff. 

6. If a sand, stratum or formation suitable for use as an under- 
ground natural gas storage reservoir is sought to be appropriated, 
a description thereof and of the land in which it is alleged to be contained, 
and a description of all other property and rights sought to be appropriated 
for use in connection with the appropriation of the right to store natural 
gas in and withdraw natural gas from such reservoir. In addition, the 
complaint shall state facts showing that the underground reservoir is one 
subject to appropriation by plaintiff; also stating that the underground 
storage of natural gas in the land sought to be appropriated is in the 
public interest; that the underground reservoir is suitable and practicable 
for natural gas storage; that the plaintiff in good faith has been unable to 
acquire the rights sought to be appropriated hereunder and a statement 
that the rights and property sought to be appropriated are not prohibited 
by law; and in addition, the complaint must be accompanied by a certificate 
from the state oil and gas conservation commission as set forth in section 4 
[93-804] of this act. 


History: En. Sec. 586, p. 192, L. 1877; 
re-en. Sec. 586, 1st Div. Rev. Stat. 1879; 


The 1955 amendment near the beginning 
of subd. 6 deleted the words “known to 


re-en. Sec. 604, 1st Div. Comp. Stat. 1887; 
amd. Sec. 2217, C. Civ. Proc. 1895; re-en. 
Sec. 7337, Rev. C. 1907; re-en. Sec. 9940, 
R. C. M. 1921; amd. Sec. 3, Ch. 245, L. 
1953; amd. Sec. 8, Ch. 259, L. 1955. Cal. 
C. Civ. Proc. Sec. 1244. 


Amendments 


The 1953 amendment substituted “is” 
for “be” at the beginning of subdivision 


be” which appeared between the words 
“formation” and “suitable” and at the 
end of subd. 6 substituted “as set forth in 
section 4 of this act” for “setting forth its 
findings as to the existence of all of the 
facts contained in this paragraph.” 


Propriety of pleading of promissory 
statements of condemner as to character 
and use or undertakings to be performed 


4; and added subdivision 6. by it. 7 ALR 2d 381. 

93-9909. (9941) Summons, what to contain—how issued and served. 
The clerk must issue a summons, which must contain the names of the 
parties, a description of the lands and other property proposed to be taken, 
a statement of the public use for which it is sought, and a notice to the 
defendants to appear before the court or judge, at a time and place therein 
specified, and show cause why the property described should not be con- 
demned as prayed for in the complaint. Such summons must, in other 
particulars, be in form of a summons in a civil action, and must be served 
in like manner upon each defendant named therein, at least ten (10) days 
previous to the time designated in such notice for the hearing, and no copy 
of the complaint need be served. But the failure to make such service 
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upon a defendant does not affect the right to proceed against any or all 
other of the defendants, upon whom service of summons had been made. 


History: En. Sec. 587, p. 192, L. 1877; BR. C. M. 1921; amd. Sec. 9, Ch. 259, L. 
re-en. Sec. 587, 1st Div. Rev. Stat. 1879; 1955. Cal. C. Civ. Proc. Sec. 1245. 
amd. Sec. 605, Ist Div. Comp. Stat. 1887; 
amd. Sec. 2218, C. Civ. Proc. 1895; re-en. Amendment 
Sec. 7338, Rev. C. 1907; re-en. Sec. 9941, The 1955 amendment inserted the words 
“and other property” in this section. 


93-9911. (9943) Power of court to appoint commissioners, etc. The 
court or judge has power: 


1. To regulate and determine the place and manner of making the con- 
nections and crossings, and enjoying the common uses mentioned in sub- 
division 5, section 93-9904, and of the occupying of canyons, passes, and 
defiles for railroad purposes, as permitted and regulated by the laws of this 
state or of the United States; 


2. To determine whether or not the use for which the property is sought 
to be appropriated is a public use, within the meaning of the laws of this 
state; 


3. To limit the amount of property sought to be appropriated, if in the 
opinion of the court or judge the quantity sought to be appropriated is not 
necessary ; 


4. If the court or judge is satisfied that the public interests require the 
taking of such lands, it or he must make an order appointing three (3) com- 
petent persons, resident in said county, commissioners to ascertain and de- 
termine the amount to be paid by the plaintiff to each owner, or other 
person interested in such property, as damages, by reason of the appropria- 
tion of such property, and specify the time and place of the first meeting 
of such commissioners, and fixing their compensation. Any party may 
object to the appointment of any person as a commissioner on the same 
grounds that he might object to him as a trial juror. 


5. If the property sought to be appropriated is a sand, stratum or 
formation suitable for use as an underground natural gas storage reservoir 
and the existence and suitability of it for such use has been proved by 
plaintiff upon substantial evidence, the order of the court or judge shall 
direct the commissioners so appointed to ascertain and determine the 
amount to be paid by the plaintiff to each person for his interest in the 
property sought to be appropriated for use as such underground natural 
gas storage reservoir, and/or as the annual rental for the use of such under- 
sround gas storage reservoir and for the use of so much of the surface 
as is required in the operation of the said underground gas storage reservoir, 
and for use in connection with the creation, operation and maintenance 
thereof, and for all the native gas contained in said reservoir as compensa- 
tion and damages by reason of the appropriation of such property; pro- 
vided, however, the amount to be paid for such native gas and all thereof 
shall be no less than the market value of such gas. 


The court shall appoint three (3) persons, qualified as experts and recom- 
mended as such by the oil and gas conservation commission of the state of 
Montana, to assist and advise the commissioners in determining the com- 
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pensation and damages to be paid by plaintiff to each person for his interest 
in the property sought to be appropriated and the fees and expenses of such 
persons shall be chargeable as costs of the proceedings to be paid by the 


plaintiff. 


History: Ap. p. Sec. 589, p. 193, L. 
1877; re-en. Sec. 589, 1st Div. Rev. Stat. 
1879; re-en. Sec. 607, 1st Div. Comp. Stat. 
1887; amd. Sec. 2220, C. Civ. Proc. 1895; 
re-en. Sec. 7340, Rev. C. 1907; re-en. Sec. 
9943, R. C. M. 1921; amd. Sec. 4, Ch. 245, 
L. 1953; amd. Sec. 10, Ch. 259, L. 1955. 
Cal. C. Civ. Proc. Sec. 1247. 


Compiler’s Note 


Section 5 of Ch. 245, Laws 1953 is com- 
piled as sec. 93-99038-1. 


Amendments 
The 1953 amendment added subdivision 


The 1955 amendment in the first para- 
graph of subd. 5, substituted “each per- 
son for his interest” for “each owner or 
other person interested”; inserted the 
words “and/or as the annual rental for 
the use of such underground gas storage 
reservoir and for the use of so much of 
the surface as is required in the operation 
of the said underground gas storage 


93-9912. 


Just Compensation 


In eminent domain proceedings, the jury 
findings will generally not be disturbed 
on appeal unless they are so obviously 
and palpably out of proportion to the in- 
jury done as to be in excess of just com- 
pensation provided for by section 14, ar- 
ticle III, of the Montana Constitution. 
State v. Peterson, — M —, 328 P 2d 617, 
620. 


Removal of Fixtures 


In proceedings to condemn tract of land 
for new highway which would leave de- 
fendant’s business on old highway, testi- 
mony concerning removal of gas tanks was 
wholly incompetent. Landowner was not 
required to remove his buildings or fix- 
tures from the land taken and accept an 
amount of money to defray costs of re- 


93-9913. 


reservoir’; inserted the words “and for 


‘all the native gas contained in said reser- 


voir’; added the proviso in that para- 
graph and in the second paragraph of 
subd. 5 substituted “each person for his 
interest”? for “each owner, or other person 
interested.” 


Separability Clause 


Section 11 of Ch. 259, Laws 1955 read 
“Constitutionality. If any part or parts 
of this act shall be held to be unconsti- 
tutional, such unconstitutionality shall 
not affect the validity of the remaining 
parts of this act. The legislature hereby 
declares that it would have passed the 
remaining parts of this act if it had 
known that such part or parts thereof 
would be declared unconstitutional.” 


Repealing Clause 
Section 12 of Ch. 259, Laws 1955 re- 


pealed all acts and parts of acts in con- 
flict therewith. 


(9944) Meeting of commissioners. 


moval. State v. Peterson, — M —, 328 
P 2d 617, 624. 


Valuation of Property 


Testimony of right-of-way agents who 
had been engaged in the process of ap- 
praising real estate for some time all over 
the state, and had extensive experience in 
and knowledge of real estate values in 
community and elsewhere, should have 
been admitted by court to establish value 
of property taken by plaintiff for new 
highway. State v. Peterson, — M —, 328 
P 2d 617, 623. 


Admissibility in condemnation proceed- 
ings of opinion evidence as to probable 
profits derivable from land condemned if 
devoted to particular agricultural pur- 
poses. 16 ALR 2d 1113. 


(9945) The date with respect to which compensation shall be 


assessed, and the measure thereof. For the purpose of assessing compensa- 
tion and damages, the right thereto shall be deemed to have accrued at 
the date of the summons, and its actual value at that date shall be the 
measure of compensation of all property to be actually taken, and the 
basis of damages to property not actually taken, but injuriously affected, 
and the cost of removal of all necessary personal property from the con- 
demned real property and of the damage to such personal property, if any, 
incurred by such removal, If an order be made letting the plaintiff into 
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possession, aS provided in section 93-9920, the compensation and damages 
awarded shall draw lawful interest from the date of such order. No im- 
provements put upon the property, subsequent to the date of the service 
of summons, shall be included in the assessment of compensation or 
damages. 

History: En. Sec. 591, p. 194, L. 1877; part thereof. State v. Peterson, — M —, 
re-en. Sec. 591, 1st Div. Rev. Stat. 1879; 328 P 2d 617, 627. 
re-en. Sec; 609, 1st Div. Comp. Stat. 1887; 
amd. Sec. 2222, C. Civ. Proc. 1895; re-en. Market Value 


Sec. 7342, Rev. C. 1907; re-en. Sec. 9945, Evidence may be introduced as to the 
R. C. M. 1921; amd. Sec. 1, Ch. 133, L. various uses to which the property is 


1957. Cal. Civ. Proc. Sec. 1249. ; adapted, even though it has never been 
put to such use in fact. State v. Peterson, 

Amendment — M —, 328 P 2d 617, 627. 
The 1957 amendment added to the first In attempting to ascertain market value, 


sentence the words “and the eost of re- the location of the land, the character of 
moval of all necessary personal property the neighborhood, and all things surround- 
from the condemned real property and of ing the property may be shown. State v. 
the damage to such personal property, if Peterson, — M —, 328 P 2d 617, 627. 

any, incurred by such removal.” 


Unity or contiguity of properties essen- 
Repealing Clause tial to allowance of damages in eminent 
Section 2 of Ch. 133, Laws 1957 repealed domain proceedings on account of remain- 
all acts and parts of acts in conflict there- ing property. 6 ALR 2d 1193. 
with. New or additional compensation for use 
by municipality or public of subsurface of 
Actial Value Bebe or highway for purposes other than 
“Actual value” as used in this section sewers, pipes, conduits for wires, and the 
means market value. State v. Peterson,— like. 11 ALR 2d 180. 
M —, 328 P 2d 617, 627. Conditions imposed to approval of pro- 
iauravenents posed subdivision map or plat as constitut- 
ing taking of property for public use 
“Improvements” upon property are a without compensation. 11 ALR 2d 532. 


93-9919. (9951) Final order of condemnation—what to contain, etc. 


Condemnor’s waiver, surrender or limita- Quotient condemnation report or award 
tion, after award, of rights or part of prop- by the commissioners or the like. 39 ALR 
erty acquired by condemnation. 5 ALR 2d == 2d 1208. 

724. 


93-9921: (9953) Costs, allowance and apportionment of. 


Relinquishment of part of land or in- Liability of condemnor in eminent do- 
corporeal rights therein as affecting costs. main proceedings for fees of expert wit- 
5 ALR 2d 739. nesses who testified for property owner. 


18 ALR 2d 1225. 


93-9922. (9954) Rules of practice. 


Findings of Fact and Conclusions of applicable to condemnation proceedings 
Law for a private road of necessity and there- 
Where United States district court did fore attorney’s ae age ee as 
not make findings of fact and state con- 42 ©xpense under . 3 omten v. 
Britiiins of law pater entry of judgment, Thomas, 125 M 159, 232 P 2d 723, 726, 
case was remanded with directions to 26 ALR 2d 1285. 
make such findings of fact and state con- 


elusions of law. Dawson County v. Hagen, Right to Open and Close 


172 F 2d 387. The party upon whom the burden of 
proof rests is entitled to open and close. 
Operation and Effect State v. Peterson, — M —, 328 P 2d 617, 


Under this section, the provisions of 629. 
sections 93-8601 and 93-8618 are made 
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93-9923. (9955) Private roads. 
Expenses of Action this section and 32-1401 the term ‘“ex- 


Attorney’s fees are not allowed as an penses” is synonymous with the term 
expense of a proceeding in condemnation “costs.” Tomten v. Thomas, 125 M 159, 
for a private road of necessity under this 232 P 2d 728, 725, 26 ALR 2d 1285. 
section or section 32-1401. Section 93- : ; 
puvemedaptt abetions’ 93-6601 andl 92e01s a ee tee ee ee 
to the proceedings. Under 93-8601 attor- 
ney’s fees in condemnation proceedings 
are not enumerated, nor are they allowed 
under 93-8618 as a cost or disbursement 
less specifically authorized by law or is ac- 
cording to the course and custom of the 
court. In Montana it is not customary to 
include attorney’s fees as a cost; and in 


93-9925. (9957) Temporary logging roads. 


References 


Cited in Simonson v. McDonald, 131 M 
494, 311 P 2d 982, 984. 


There are no implied grants or reser- 
vations of rights of way of necessity in 
Montana. Property for roads must be con- 
demned. Simonson v. McDonald, 131 M 
494, 311 P 2d 982, 984, overruling Herrin 
v. Sieben, 46 M 226, 127 P 323; Violet v. 
Martin, 62 M 335, 205 P 221. 


CHAPTER 201—ARBITRATION—SUBMISSION TO 
93-201-6. (9977) Award to be in writing—when judgment to be entered. 


Quotient arbitration award or appraisal. 
20 ALR 2d 958. 


93-201-7. (9978) Award may be vacated in certain cases. 
Honest Effort by Arbitrators Missoula County, 133 M 530, 327 P 2d 
Heating and plumbing contractor was 395, 398. 
entitled to enforcement of report of arbi- 
trators against school district where ar- Arbitrator’s viewing or visiting prem- 
bitrators made a sincere, honest and indus-___ises or property alone as misconduct justi- 
trious effort to render a fair and just fying vacation of award. 27 ALR 2d 1160. 
award. Hopkins v. School District No. 40, Loss of right to arbitration through 
laches. 37 ALR 2d 1125. 


93-201-8. (9979) Court may, on motion, modify or correct the award. 


References 40, Missoula County, 133 M 530, 327 P 2d 
Cited in Hopkins v. School District No. 395, 399. 


CHAPTER 301—EVIDENCE—DEFINITIONS—KINDS AND DEGREES OF 


93-301-1. (10488) Definition of evidence. 


Bloodhound Testimony on the trial of any person accused of a 
In this state, so-called “bloodhound tes- crime. State v. Storm, 125 M 346, 238 P 2d 
timony” is incompetent and inadmissible 1161 (two justices dissenting). 


93-301-4, (10491) The degree of proof required to establish facts. 
Degree of Proof Operation and Effect 


The law does not require demonstration. In a prosecution for the crime of carry- 
It does not require such a degree of proof ing a concealed weapon, wherein the de- 
as, excluding possibility of error, produces fendant was found guilty by a jury, it 
absolute certainty, because such proof is was held on appeal that in view of the un- 
rarely possible. Moral certainty is only certainty in the mind of the state’s only 
required, or that degree of proof which eyewitness as compared with witnesses for 
produces conviction in an unprejudiced defendant, coupled with the effect of this 
mind. State v. Reid, 127 M 552, 267 P_ section and section 94-7203, the evidence 
2d 986, 990. was not sufficient to justify a conviction 
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for the crime charged. State v. Gilbert, 
125 M 104, 232 P 2d 338, 341. 


93-301-5. 


Mode of proof of testimony given at 
former examination, hearing or trial. 11 
ALR 2d 30. 


93-301-6. 
Bloodhound Testimony 


In this state, so-called “bloodhound 
testimony” is incompetent and inadmissible 


93-301-7. 
References 


Cited or applied in Cottingham v. Doyle, 
122 M 301, 202 P 24 533. 


93-301-10. 
References 


Cited or applied in Gaffney v. Industrial 
Accident Board of Montana, 129 M 394, 
287 P 2d 256, 261. 


93-301-11. 
References 


Cited or applied in Whitney v. North- 
west Greyhound Lines, 125 M 528, 242 P 
2d 257, 270 (dissenting opinion). 


93-301-13. 


References 
Cited or applied in State v. Simon, 126 


93-301-17. 


Divorce: Necessity and sufficiency of 
corroboration of plaintiff’s testimony re- 


93-401-2 


References 

Cited or applied in Gaffney v. Industrial 
Accident Board of Montana, 129 M 394, 
287 P 2d 256, 261. 


(10492) Four kinds of evidence specified. 


(10493) Several degrees of evidence specified. 


on the trial of any person accused of 
a crime. State v. Storm, 125 M 346, 238 
P 2d 1161 (two justices dissenting). 


(10494) Primary evidence defined. 


(10497) Indirect evidence defined. 


(10498) Prima facie evidence defined. 


Prima facie case where goods stored in 
situation governed by Uniform Warehouse 
Receipts Act are stolen, or are damaged or 
lost by fire or water. 13 ALR 2d 681. 


(10500) Satisfactory evidence defined. 


M 218, 247 P 2d 481, 485 (dissenting opin- 
ion). 


(10504) Corroborative evidence defined. 


garding ground for divorce. 15 ALR 2d 


170. 


CHAPTER 401—EVIDENCE—GENERAL PRINCIPLES OF 


93-401-1. 
Conflicting Evidence 


Where there is any substantial evidence 
to support the findings of the trial court, 
even though the evidence is conflicting 
the supreme court will not interfere with 
the judgment and findings of the trial 
court. Hankins v. Waitt, 120 M 596, 189 
P 2d 666, 667. 


Operation and Effect 

In deciding the facts of a case the trial 
judge could accept “the direct evidence 
of one witness who is entitled to full 


(10505) One witness sufficient to prove a fact. 


credit” to prove any fact and he was not 
bound to decide the facts in conformity 
with the declarations of any number of 
witnesses, who did not produce conviction 
in his mind, against a less number, or 
against a presumption or other evidence 
satisfying his mind. Davis v. Burton, 128 
M 134, 278 P 2d 2138, 218. 


References 


Cited or applied in Whorley v. Koss, 
122 M 446, 206 P 2d 809, 811. 


93-401-2. (10506) Testimony confined to personal knowledge. 


Report by physician taking or inter- 
preting X-ray pictures. 6 ALR 2d 406. 


Written recitals or statements as within 
rule excluding hearsay. 10 ALR 2d 1035. 


rp 
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93-401-4. 
Construction 


It was error for the trial court to allow 
the testimony of a witness at the first 
trial to be read into evidence at the sec- 
ond trial of the defendant. It was the 
right of the defendant to have the jury 
see and observe the witness upon the wit- 
ness stand. It was his right that the jury 
see how the witness acted while unde1 
direct and cross-examination. It was his 
right to have the jury judge the credi- 
bility of the witness from his appearance 
and manner while upon the witness stand. 
None of these rights could be had ex- 
cept and unless the witness met the de- 
fendant “face to face” in the presence of 
the jury during the course of the trial. 
State v. Storm, 127 M 414, 265 P 2d 971, 
973. (See, however, the dissenting opinion 
in 127 M 414, 265 P 2d 971, 975.) 

Cases which permit testimony, given by 
a witness in a first trial, to be read into 
evidence in a second trial, in the absence 
of such witness, are based upon the 
theory that the accused has been present 
when the witness gave the testimony in 
the first trial and had the opportunity of 
then cross-examining such witness. Such 
cases proceed upon the theory that the 
observation by the jury of the manner 
and demeanor of the witness is no essen- 
tial part of the right of a defendant to 


93-401-7. 
Admission Against Interest 


Where statements made by defendant 
tended to incriminate him they were ad- 
missible under section 93-401-27 as state- 
ments against interest regardless whether 
or not they were part of the res gestae. 
State v. Allison, 122 M 120, 199 P 2d 279, 
293. 


Operation and Effect 

In a prosecution for the crime against 
nature, it was error to permit the mother 
of the prosecuting witness to testify as 
to details of the crime as related by him 
when he complained to her, where there 
was no showing that the statement was 
made while in shock or immediately after 


93-401-10. 


References 


Cited or applied in Snook v. Blank, 92 
F Supp 518, 519; Hjermstad v. Barkuloo, 
128 M 88, 270 P 2d 1112, 1118. 


93-401-12. 


Subd. 5 
Operation and Effect 


The receiving in evidence of exhibits of 


CIVIL PROCEDURE 


(10508) Witness presumed to speak the truth. 


meet the witness face to face. Montana 
subscribes to no such theory. To do so 
would be to make this section a useless 
and meaningless thing and would deny the 
defendant the right to meet the witness 
against him face to face, a right guaran- 
teed him by Art. III, sec. 16 of the state 
Constitution: State v. Piveral, 127 M 
427, 265 P 2d 969, 970. (See, however, the 
dissenting opinion in 127 M 427, 265 P 2d 
969; 970.) 

On a second trial of a defendant the 
testimony of a state witness given at the 
first trial could not be read into evi- 


dence at the second trial since to do so 


would be to deprive the defendant of his 
right to meet a witness face to face. State 
v. Piveral, 127 M 427, 265 P 2d 969, 970. 
(See, however, the dissenting opinion in 
127 M 427, 265 P 2d 969, 970.) 


Operation and Effect 

Where there is ample substantial evi- 
dence to sustain a jury’s verdict the su- 
preme court will not disturb it. Roberts 
State Bank v. O’Rourke, 121 M 228, 191 
P 2d 321. 


References 


Cited in Olson v. MeLean, 132 M 111, 
313 P 2d 1039, 1041. 


(10511) Declarations which are a part of the transaction. 


the crime. State v. Shambo, 133 M 305, 
322 P 2d 657. 

In a prosecution for the crime against 
nature, the person to whom the complaint 
was made could testify to that fact and 
state the time, place and_ circumstances 
under which it was made but not what 
was said concerning the details of the 
crime. State v. Shambo, 133 M 305, 322 
P 2d 657, 659. 


Inability of person making utterance to 
recollect and narrate facts to which it re- 
lates as affecting its admissibility as part 
of res gestae. 7 ALR 2d 1324. 


(10514) Declaration of decedent evidence, etc. 


Admissibility of statement accepting 
responsibility for accident as affected by 
reference to liability insurance. 4 ALR 
2d 781. 


(10516) Contents of writing—how proved. 


one of the counsel of plaintiff which con- 
tained figures taken from the books of ac- 
count kept by plaintiff from which com- 
putation was made of the loss of profits 


EVIDENCE—GENERAL PRINCIPLES 


to plaintiff by reason of defendant’s negli- 
gence was proper. McCollum v. O’Neil, 128 
M 584, 281 P 2d 493. 

The use of memoranda containing com- 
putations made from records is proper. 
This method of getting before the jury 
the result of the examination of books of 
account and records is to be commended. 
McCollum v. O’Neil, 128 M 584, 281 P 2d 
493, 497. - 


In General 


This section does not authorize the in- 
troduction of parol evidence to show the 
execution of a deed where the entire deed 


93-401-13. 


Extension of Time—Oral Testimony 


Where escrow agreement in connection 
with sale of land required $700 to be paid 
by a certain date, oral evidence could not 
be received to show that there had been 
an extension of time. Herman vy. Her- 
man; 123 M 39, 207 P 2d 1155, 1157. 


Reservation of Mineral Interest 


In action for specific performance aris- 
ing over interpretation of contract for 
conveyance of land reserving mineral in- 
terest, where cross-complaint of defend- 
ants alleged that the contract was am- 
biguous and uneertain and prayed for a 
declaratory judgment to adjudicate the 
rights of the parties, it was the duty of 
the trial court to determine the intent of 


93-401-15. 


Addition of Omitted Matter 


Supreme Court is not at liberty to so 
amend a statute as passed by the legisla- 
ture and approved by the governor. It 
must determine the plain meaning of the 
words used and is not at liberty to add 
in the statute what has been omitted. 
In re Coleman’s Estate, 132 M 339, 317 
P 2d 880, 882. 


Operation and Effect 


In construing section 93-901 relating to 
the disqualification of a judge for bias or 
prejudice, by the filing of an affidavit, 
the court may not insert therein any “with- 
drawal” provisions. In re Woodside-Flor- 
ence Irr. Dist., 121 M 346, 194 P 2d 241, 
245. 

A judge should not read the words 
“srand jury” into section 94-2423 which 
provides immunity from prosecution to per- 
sons testifying before any “court or magis- 
trate.” State v. Saginaw, 124 M 225, 220 
P 2d 1021, 1023. 

This section was enacted to guard 
against judicial legislation and the usurpa- 
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is in evidence including the printed lines 
for the signature of the party executing 
the instrument and also the lines for the 
notary but no signatures appear thereon 
and the paper gives no evidence that any 
signatures ever appeared thereon, although 
plaintiff claimed that the signatures dis- 
appeared while the deed was in the 
ground for a period of nine years. Miller 
v. Miller, 121 M 55, 190 P 2d 72, 74. 


References 


Cited or applied in Cottingham v. Doyle. 
122 M 301, 202 P 2d 533. 


(10517) An agreement reduced to writing deemed the whole. 


the parties, and the exclusion of parol evi- 
dence of intent was error. Stokes v. Tut- 
vet, — M —, 328. P 2d 1096, 1103, 1104, 


References 
Cited or applied in Potlatch Oil & Re- 


fining Co. v. Ohio Oil Co., 96 F Supp 685, 
689. 


Applicability and effective parol evi- 
dence rule as determinable upon the plead- 
ings. 10 ALR 2d 720. 

Parol evidence rule as applicable to 
agreement not to engage in competition 
with a business sold. 11 ALR 2d 1227. 

Parol evidence to show duration of writ- 


ten contract for support or maintenance. 
14 ALR 2d 897. 


(10519) Construction of statutes and instruments, etc. 


tion of legislative functions. Wilson v. 
Wilson, 128 M 511, 278 P 2d 219, 224. 


The court could not add to the tax stat- 
utes a provision granting a special tax 
status to breeding animals. In re Arm- 
strong’s Estate, 133 M 328, 323 P 2d 596, 
597. 


References 


Cited or applied in Lindeen vy. Liquor 
Control Board, 122 M 549, 207 P 2d 947; 
State v. Coloff, 125 M 31, 231 P 2d 3438, 
346; Bond v. Birk, 126 M 250, 247 P 2a 
199, 206; Tabor v. Industrial Ace. Fund, 
126 M 240, 247 P 2d 472, 477 (dissenting 
opinion); Sheridan County Electrie Co-op. 
v. Montana-Dakota Utilities Co., Inc., 128 
M 84, 270 P 2d 742, 743; In re Woodburn’s 
Estate, 128 M 145, 273 P 2d 391, 394; Hut- 
terian Brethren of Wolf Creek v. Haas, 
116 F.Supp 37; State ex rel. Burns) vy. 
Lacklen, 129 M 243, 284 P 2d 998, 1004; 
Carlson v. Flathead County, 130 M 24, 293 
P 2d 273, 275; Hill v. Billings, — M —, 
328 P 2d 1112, 1114. 


‘ 


93-401-16 


93-401-16. 

Action of County Commissioners 

Rules of construction prescribed by this 
section would be applicable in constru- 
ing action of board of county commission- 
ers in fixing salary of county officer. 
State ex rel. Thompson v. Gallatin County, 
120 M 263, 184 P 2d 998, 1002. 


Life Insurance 


Particular intent will control a general 
one in statute relating to life insurance as 
part of estate. In re Coleman’s Estate, 132 
M 339, 317 P 2d 880, 882. 


Operation and Effect 


Since the original legislative intent in 
enacting Laws 1933, Ch. 105, was by Sec. 


93-401-17. 
References 


Cited or applied in First Nat. Bank of 
Plains v. Green Mt. Soil Conservation Dis- 


CIVIL PROCEDURE 


(10520) The intention of the legislature or parties. 


65 (see. 4-170) to prohibit billboard or 
signboard advertising of beer, it cannot be 
said that the legislature of 1949 in enact- 
ing Ch. 209 (sec. 4-102) for the purpose of 
clarifying the distinction between liquor 
and beer intended to repeal such prohibi- 
tion without specifically repealing such 
provision. Fletcher v. Paige, 124 M 114, 
220 P 2d 484, 487, 19 ALR 2d 1108. 


References 


Cited in McCarten v. Sanderson, 111 M 
407, 100 P 2d 1108, 1111, 132 ALR 1220; 
Carlson v. Flathead County, 130 M 24, 293 
P 2d_278, 275; Hill v. Billings, — M —, 
$28 P. 2d 1112, 1114: 


(10521) The circumstances to be considered. 


trict, 130 M 1, 293 P 2d 289, 291; Stokes 
v.-Tutvet, —- M —, 828 P 2d 1096, 1104. 


93-401-20. (10524) Persons skilled may testify to decipher characters. 


Admissibility of expert testimony as to 
proximate cause in malpractice cases. 13 
ALR 2d 38. 


93-401-25. 


Operation and Hffect 


Where testimony is in conflict it is not 
reversible error for the court to admit evi- 
dence of collateral facts to determine the 
credibility of the witnesses. 
v. Simpson, 123 M 314, 212 P 2d 435. 

On cross-examination, questions as to 
the extent of sweeping done by the wit- 
ness in performance of his duties at work 
is collateral and does not affect the cred- 
ibility of the witness on the vital point 
that he followed the green truck after 
weighing it and saw defendants scoop 
corn from it onto another truck. State v. 
Keller, 126 M 142, 246 P 2d 817, 819. 


93-401-27. 
Subd. 2 
Criminal Case 


In criminal case, statements of defend- 
ant voluntarily made to doctor who was 
to perform autopsy on deceased were ad- 
missible as statements against interest. 
State v. Allison, 122 M 120, 199 P 2d 279, 
293. 


Subd. 4 
Dying Declarations 


It is within the discretion of the trial 
judge as to whether or not the jury should 
be present when the foundation for the 


O’Sullivan. 


(10529) Evidence confined to material allegations. 


Admissibility of evidence, and propriety 
and effect of questions, statements, com- 
ments, etc., tending to show that defend- 
ant in personal injury or death action 
carries liability insurance. 4 ALR 2d 761. 

Admissibility in negligence action 
against bank by depositor, of evidence as 
to custom of banks in locating and dealing 
with checks and other items involved. 8 
ALR 2d 446. 

Use and admissibility of maps, plats 
and other drawings to illustrate or express 
testimony. 9 ALR 2d 1044. 


(10531) Facts which may be proved on trial. 


admission of the dying declaration is be- 
ing laid. Should the trial judge find the 
foundation sufficient and decide to admit 
the dying declaration in the absence of 
the jury, then the whole procedure is re- 
peated for and in the record in the pres- 
ence of the jury. State v. Morran, 131 M 
17, 306 P 2d 679, 686. 


There was a proper foundation for the 
admission of a dying declaration where it 
was shown that the deceased made state- 
ments that he was going to die; that he 
was “going down for the long count”; 
because he was told by his doctors that 
he was going to die of his burns; be- 
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eause he knew and appreciated that his 
doctor was telling him the truth; because 
he received the last rites of his church; 
‘because he knew that an accomplice had 
died of burns and knew that his own burns 
were nearly as bad. All of these facts 
and circumstances warrant the conclusion 
that the declaration was made under a 
sense of impending death. State v. Mor- 
ran, 131 M 17, 306 P 2d 679, 687. (Dis- 
senting opinion on this point, 131 M 17, 
306 P 2d 679, 691.) 

Where a dying declaration contains ob- 
jectionable portions, such objectionable 
portions may be stricken, but it is incum- 
bent upon the defendant to specify the 
objectionable parts and give the reason 
why such parts are objectionable. State v. 
Morran, 131 M 17, 306 P 2d 679, 688. (Dis- 
senting opinion on this point, 131 M 17, 
306 P 2d 679, 689.) 


Subd. 9 
Weight of Testimony 


Expert opinions are to be received and 


93-501-1 


weighed on the same basis as other testi- 
mony. State v. London, 131 M 410, 310 P 
2d 571, 586. 

The court in a proper case should in- 
struct the jury as to such testimony in 
order that they may have a guide to the 
manner in which they should consider and 
weigh the opinions of such experts. State 
v. London, 131 M 410, 310 P 2d 571, 586. 


References 


Cited or applied in State v. Storm, 127 
M 414, 265 P 2d 971, 976 (dissenting opin- 
ion); State v. Piveral, 127 M 427, 265 P 
2d 969, 970 (dissenting opinion). 


Estimate or opinion as to value of per- 
sonal property having no market value in 
action for conversion or loss of, or damage 
to, such property. 12 ALR 2d 935. 

Admissibility on question of damages in 
action for libel or slander, of opinion evi- 
dence as to impression or effect of matter 
upon minds of individuals. 12 ALR 2d 
1016. 


CHAPTER 501—EVIDENCE—JUDICIAL NOTICE OF 
FACTS AND FOREIGN LAWS 


93-501-1. 
Subd. 1 
Vodka as Intoxicating Liquor 


While section 94-35-107 does not use 
the word “vodka” as an intoxicating 
liquor, it does make any beverage contain- 
ing more than one-half of one per cent of 
aleohol an intoxicating liquor and under 
this section the court may take judicial 
notice of the commonly accepted and gen- 
erally understood definition of the word 
“vodka.” State v. Wild, 130 M 476, 305 
P 2d 325, 334. 


Subd. 2 
Boundaries of Counties 


The courts will take judicial notice of 
the boundaries of the various counties as 
established, fixed and defined by sections 
16-201 to 16-263 and of the territorial 
limits of such political subdivisions of the 
state as such limits are shown and de- 
picted on the official map of the state 
under section 19-117. State v. Williams, 
122 M 279, 202 P 2d 245, 246. 


Subd. 3 
Acts of an Official 


The law presumes that the commissioner 
of agriculture performed his official duty 
as required by section 3-218 and that the 


(10532) Certain facts of general notoriety, etc. 


form of warehouse receipt used and _ is- 
sued by plaintiff is in the form prescribed 
by law and the rules and regulations of 
the commissioner of agriculture of which 
law and official acts the Supreme Court 
may take judicial notice. Northern Mon- 
tana Mustard Growers Co-op. v. Britton, 
128 M 553, 280 P 2d 1078, 1085. 


Location of City 


Where the official highway map shows 
that the town of Greycliff is ten miles 
east of Big Timber, on the Yellowstone 
River the courts will take judicial notice 
of such facts. State v. Widdicombe, 130 
M 325, 301 P 2d 1116, 1118. 


References 


Cited or applied in In re Hunter’s Es- 
tate, 125 M 315, 236 P 2d 94, 96. 


Judicial notice of federal nature of de- 
fendant for purposes of jurisdiction of fed- 
eral courts. 12 ALR 2d 55. 

Judicial notice of changes in cost of 
living or in purchasing power of money in 
reviewing damages for personal injuries 
or death. 12 ALR 2d 611. 

Judicial notice as to finger prints, paw 
prints or bear foot prints. 28 ALR 2d 
EIS: 
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93-501-2. Judicial notice of laws of other states. 


References 


Cited or applied in In re Hunter’s Es- 
tate, 125 M 315, 236 P 2d 94, 96; In re 


Stoian’s Estate, 128 M 52, 269 P 2d 1085, 
1088; Maleom v. Stondall Land & In- 
vestment Co., 129 M142, 284 P 2d 258, 260. 


93-501-3. Court may inform itself of such laws. 


References 
Cited or applied in In re Hunter’s Es- 
tate, 125 M 315, 236 P 2d 94, 96. 


93-501-4. Question for court. 
References 


Cited or applied in In re Hunter’s Es- 
tate, 125 M 315, 236 P 2d 94, 96. 


93-501-5. Notice to adverse party, when required. 


Notice 

Assuming that the findings of a Cali- 
fornia court that there was reciprocity 
between the United States and Rumania 
was the common law of that state, still 
before a party invokes the benefits of 
such foreign law he must give notice to 


93-501-8. Act, how cited. 


Uniform Judicial Notice 
Law Act. 23 ALR 2d 14387. 


of Foreign 


the adverse party of his intention to do so 
before asking the court to take judicial 
notice thereof. In re Stoian’s Estate, 128 
M 52, 269 P 2d 1085, 1088. (Dissenting 
opinions, 128 M 52, 269 P 2d 1085, 1088. 
1089.) 


CHAPTER 601—EVIDENCE—REPORTERS’ CONFIDENCE ACT 


Section 93-601-2. Disclosure of source of information—when not required. 


93-601-2. Disclosure of source of information—when not required. No 
persons engaged in the work of, or connected with or employed by any 
newspaper or any press association, or any radio broadcasting station, or 
any television station for the purpose of gathering, procuring, compiling, 
editing, disseminating, publishing, broadcasting or televising news shall 
be required to disclose the source of any information procured or obtained 
by such person in the course of his employment, in any legal proceeding, 
trial or investigation before any court, grand jury or petit jury, or any 
officer thereof, before the presiding officer of any tribunal, or his agent 
or agents, or before any commission, department, division or bureau of 
the state, or before any county or municipal body, officer or committee 
thereof. 


History: En. Sec. 2, Ch. 195, L. 1943; 
amd. Sec. 1, Ch. 56, L. 1951. 


Amendment 


The 1951 amendment inserted the words 
“or any radio broadcasting station, or any 


television station” and “broadcasting or 
televising.” 


Repealing Clause 


Section 2 of Ch. 56 L. 1951 repealed 
all acts or parts of acts in conflict there- 
with. 


CHAPTER 701—EVIDENCE—WITNESSES 


93-701-1. (10533) Witness defined. 


Competency of physician or surgeon 
from one community to testify in mal- 
practice case as to standard of care re- 


quired of defendant practicing in another 
community. 8 ALR 2d 772. 
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93-701-2. 


Testimony of children as to grounds of 
divorce of their parents. 2 ALR 2d 1329. 


93-701-3. 


Subd. 1 
Operation and Effect 


Where prosecuting witness in an assault 
ease had been adjudicated mentally in- 
competent in 1938 and was not officially 
restored to capacity until two years after 
offense was committed but that was more 
than year prior to the trial, the district 
eourt did not err in allowing the person 
to testify regarding the assault. State v. 
Cockrell, 131 M 254, 309 P 2d 316, 320. 


Subd. 2 
Whether Child is Competent within 

Discretion of Trial Judge 

Whether or not a child is competent to 
testify rests within the discretion of the 
trial judge and his conclusion will not be 
disturbed unless there has been an abuse 
of discretion. State v. Shambo, 133 M 305, 
$22 P 2d 657, 659. 


Subd. 3 
Competency After Testimony of An- 
other 


In action on claim against estate for 
money loaned by daughter to deceased, 
it was proper, after testimony of witness 
that she heard plaintiff say, “Could I have 
the money you owe me, Mother?” to which 
the mother replied “Yes, I owe you $520 
and you will get every cent of it,” to 
permit plaintiff to testify in her own be- 
half concerning the making of the loan 
to her mother. Ahlquist v. Pinski, 120 M 
355, 185 P 2d 499, 501. 


Operation in General 


A party to an action to enforce a con- 
tract to make a will may not testify as 
to the facts of direct transactions or oral 
communications between himself and the 
deceased, except when, without the testi- 
mony of the witness injustice will be done. 
Cox v. Williamson, 124 M 512, 227 P 2d 
614, 619. 

Court should not admit testimony of wit- 
ness who is party to case to enforce agree- 
ment alleged to have been made with de- 
ceased until sufficient other independent 
testimony has been admitted to warrant 
the court, in exercise of its discretion, to 
render a ruling in favor of such testimony, 
which discretion must be exercised with 


93-701-4. 
Subd. 1 
Testimony by Widow 


Objection to testimony by widow as to 


93-701-4 


(10534) All persons capable of perceptions, etc. 


(10585) Persons who cannot be witnesses. 


caution and reasonable strictness. Cox v. 
Williamson, 124 M 512, 227 P 2d 614, 619. 


Sufficiency of Foundation Evidence 


Evidence which tends to establish at 
most nothing more than an intention on 
the part of the testator to leave to another 
a certain sum of money, will not support 
an allegation of express agreement or con- 
tract to do so, so as to permit testimony of 
plaintiff as to contract made with deceased. 
Cox v. Williamson, 124 M 512, 227 P 2d 
614, 621. 

Where there was no other evidence to 
establish the loan, it was not an abuse of 
discretion to reject plaintiff’s testimony as 
to direct transactions or oral communica- 
tions between plaintiff and decedent in 
connection with the alleged loan. Mow- 
bray v. Mowbray, 131 M 580, 312 P 2d 995. 


Subd. 4 
Operation and Effect 


Under the exception to this section, 
which allows the testimony of a party or 
assignor “when it appears to the court 
that without the testimony of the wit- 
ness injustice will be done” there must 
first be sufficient other testimony admit- 
ted to warrant the court, in the exercise 
of its discretion to rule in favor of the 
questionable testimony. Potlatch Oil & 
Refining Co. v. Ohio Oil Co., 199 F 2d 
766. 

Under the Montana dead mens statute, 
the testimony of an assignor of the plain: 
tiff relating to a conversation with one 
of defendant’s officers was properly ex- 
cluded since the officer of defendant was 
now dead, nor was it admissible under 
Rule 43 (a) of the Federal Rules since 
the witness, a stockholder of plaintiff cor- 
poration, was interested in the outcome of 
the suit. Potlatch Oil & Refining Co. v. 
Ohio Oil Co., 199 F 2d 766. 


References 


Cited or applied in O’Sullivan v. Simp- 
son, 123 M 314, 212 P 2d 435; Potlatch 
Oil & Refining Co. v. Ohio Oil Co., 96 
F Supp 685, 688; Feely v. Lacey, 133 M 
283, 322 P 2d 1104, 1108. 


Competency of witness as affected by 
coverage of pardon. 35 ALR 2d 1262. 


(10536) Persons in certain relations cannot be examined. 


statements made by deceased spouse was 
properly overruled where it was shown 
that deceased did not regard the com- 
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munications as confidential in that he had 
made the communications to others beside 
his wife. Thompson v. Steinkamp, 120 M 
475, 187 P 2d 1018, 1021. 


Cross-Reference 


Testimony of husband or wife in sup- 
port proceedings, sec. 94-901-18. 


Right of one against whom testimony 
is offered to invoke privilege of communi- 
cation between others. 2 ALR 2d 645. 


CIVIL PROCEDURE 


Conversations between husband and wife 
relating to property or business as within 
rule excepting private communications be- 
tween them. 4 ALR 2d 835. 

“Communications” within testimonial 
privilege of confidential communications 
between husband and wife as including 
knowledge derived from observation by 
one spouse of acts of another spouse. 10 
ALR 2d 1387. 


CHAPTER 801—EVIDENCE—UNIFORM BUSINESS RECORDS AS 
EVIDENCE ACT—UNIFORM PHOTOGRAPHIC COPIES OF 
BUSINESS AND PUBLIC RECORDS AS 
EVIDENCE ACT 


Section 93-801-5. 


93-801-6. Interpretation of act. 
93-801-1. “Business” defined. 
References 


Cited or applied in Richardson v. Farm- 
ers Union Oil Co., 181 M 535, 312 P 2d 
134, 143. 


Verification and authentication of slips, 


93-801-2. Proof of business records. 
Bank Records 


In action by administratrix to recover 
amount of automobile purchase loan made 
by decedent to defendant, bank records of 
decedent’s checking account were proper- 
ly admitted as evidence. Olson v. McLean, 
132 M 111, 313 P 2d 1039, 1042, 1043. 


Operation and Effect 


The reports on an accountant, who was 
hired to do accounting for the company 


93-801-4. Act, how cited. 


What constitutes books or original entry 
within rule as to admissibility of books 
of account. 17 ALR 2d 235. 


93-801-5. Reproductions of originals. 


Reproductions of originals. 


tickets, bills, invoices, ete., made in reg- 
ular course of business, under the Uniform 
Business Records as Evidence Act, or un- 
der similar “Model Acts.” 21 ALR 2d 
773. 


while it was a going concern, were admis- 
sible in evidence. McGrath v. Dubs, 127 
M 101, 257 P 2d 899, 905. 

In order to justify the admission of a 
record it is incumbent upon the court to 
require, as a part of the foundation, evi- 
dence as to the sources of information, 
method and time of preparation. Richard- 
son v. Farmers Union Oil Co., 131 M 535, 
312 P 2d 134, 143. 


If any business, institution, 


member of a profession or calling, or any department or agency of govern- 
ment, in the regular course of business or activity has kept or recorded any 
memorandum, writing, entry, print, representation or combination thereof, 
of any act, transaction, occurrence or event, and in the regular course of 
business has caused any or all of the same to be recorded, copied or repro- 
duced by any photographic, photostatic, microfilm, micro-card, miniature 
photographic, or other process which accurately reproduces or forms a 
durable medium for so reproducing the original, the original may be de- 
stroyed in the regular course of business unless held in a custodial or 
fiduciary capacity or unless its preservation is required by law. Such re- 
production, when satisfactorily identified, is as admissible in evidence as 
the original itself in any judicial or administrative proceeding, whether the 
original is in existence or not, and an enlargement or facsimile of such 
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reproduction is likewise admissible in evidence, if the original reproduction 
is in existence and available for inspection under direction of court. The 
- Introduction of a reproduced record, enlargement or facsimile, does not 


preclude admission of the original. 
History: En. Sec. 1, Ch. 100, L. 1953. 
Compiler’s Note 


The Uniform Photographie Copies of 
Business and Public Records as Evidence 
Act has been adopted by Alabama, Alaska, 
California, Florida, Georgia, Hawaii, Idaho, 
Iowa, Maryland, Minnesota, Nebraska, 
New Hampshire, New Jersey, New York, 
North Carolina, North Dakota, Oklahoma, 


Pennsylvania, South Dakota, Virginia, 
Washington and Wisconsin. 
Title of Act 


An act relating to the preservation of 
business and public records by the prepara- 
tion of photographie copies thereof, pro- 
viding that the originals thereof may be 
destroyed under certain conditions and 
that such copies may be used in place of 
the original. 


93-801-6. Interpretation of act. This act shall be so interpreted and 
construed as to effectuate its general purpose of making uniform the law 


of those states which enact it. 
History: En. Sec. 2, Ch. 100, L. 1953. 


Repealing Clause 
Section 3 of Ch. 100, Laws 1953 repealed 


all acts or part of acts inconsistent with 
the provisions of this act. 


CHAPTER 901—EVIDENCE—UNIFORM OFFICIAL REPORTS AS EVIDENCE ACT 


93-901-1. Official reports admissible as evidence. 


Operation and Effect 

In a negligence action this section did 
not permit the admission of an air force 
accident report, prepared under an air 


force regulation, because it was not pre- 
pared by an officer of this state. Richard- 
son v. Farmers Union Oil Co., 131 M 535, 
312 P 2d 134, 144. 


7 CHAPTER 1001—EVIDENCE—PUBLIC WRITINGS 


93-1001-8. 


References 


Cited or applied in In re Gaspar’s Es- 
tate, 128 M 383, 275 P 2d 656, 661. 


93-1001-9. 


References 


Cited in State ex rel. Bennett v. Bon- 
ner, 123 M 414, 214 P 2d 747; Bond v. 
Birk, 126 M 250, 247 P 2d 199, 206; State 
ex rel. Reid v. District Court, 126 M 489, 


93-1001-11. 


References 


Cited or applied in In re Gaspar’s Es- 
tate, 128 M 383, 275 P 2d 656, 661; In re 


93-1001-14. (10552) Other evidence 


Operation and Effect 


Under this section it was proper for a 
foreign law expert to testify as to reci- 
procity between this country and a for- 
eign country in regard to inheritance 
rights of the citizens. In re Spoya’s Es- 
tate, 129 M 83, 282 P 2d 452, 454. 


(10546) Written law defined. 


Use and admissibility of maps, plats 
and other drawings to illustrate or express 
testimony. 9 ALR 2d 1044. 


(10547) Constitution and statutes. 


255 P 2d 693, 703; In re Kay’s Estate, 127 
M 172, 260 P 2d 391, 394; State ex rel. 
Burns v. Lacklen, 129 M 243, 284 P 2d 
998, 1004; Ruona v. City of Billings, — 
M —,, 323 P 2d 29, 32 (dissenting opinion), 


(10549) Unwritten law defined. 


Spoya’s Estate, 129 M 83, 282 P 2d 452, 
455. 


of laws of other states. 


References 


Cited or applied in In re Gaspar’s Es- 
tate, 128 M 383, 275 P 2d 656, 661. 


105 


93-1001-19 


93-1001-19. 

Operation and Effect 

Certified copies of decisions of district 
courts, containing the seal of the court 
properly authenticated and in substantial 
compliance with this section, showing in 
substance that in the cases under con- 
sideration American citizens either in- 


93-1001-20. 

Decree of Settlement of Final Account 
and Distribution of Estate 

A decree of distribution does not con- 
cern itself with, and is not the final order 
of the court on the point of, the payment 
of legacies, but that is the office of the 
decree of discharge under section 91-3906. 
Hustad v. Reed, 133 M 211, 321 P 2d 1083, 
1092. 


Effect of Judgment or Order in General 

A judgment or final order in an action 
or proceeding is not evidence, conclusive 
or otherwise, of matters that were not 
involved in the proceeding and not deter- 
mined. Hustad v. Reed, 133 M 211, 321 P 
2d 1083, 1091. 


Conelusiveness of allowance of account 
of trustee or personal representative as 
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(10557) Copy of a foreign record—when evidence. 


herited property from the estate of one 
dying in Yugoslavia or the decisions other- 
wise respected property rights of Ameri- 
can citizens in property in Yugoslavia 
were properly received in evidence to show 
reciprocity. In re Spoya’s Estate, 129 M 
83, 282 P 2d 452, 456. 


(10558) Effect of a judgment or final order upon rights, etc. 


respects self-doaling in assets of estate. 
1 ALR 2d 1060. 

Res judicata as affected by fact that 
former judgment was entered by agree- 
ment or consent, 2 ALR 2d 514. 

Judgment as res judicata pending ap- 
peal or motion for a new trial, during the 
time allowed therefor. 9 ALR 2d 984. 

Judgment in suit for cancellation of re- 
strictive covenant on ground of change in 
neighborhood as res judicata in suit for 
injunction against enforcement of cove: 
nant on that ground, and vice versa. 10 
ALR 2d 357. 

Status of judgment or order as reg 
judicata as affected by subsequent dis- 
missal, discontinuance or nonsuit. 11 ALR 
2d 1420. 


93-1001-23. (10561) What deemed adjudged in a judgment. 


References 


Cited or applied in Hustad v. Reed, 133 
M' 211; 321 P 2d 1083, 1091. 


93-1001-29. 
References 


Gans & Klein Invest. Co. v. Sanford et 
al., 91 M 512, 521, 8 P 2d 808. 


93-1001-32. 


Location of City 

Where official highway map shows that 
the town of Greycliff is ten miles east of 
Big Timber on the Yellowstone River the 
courts will take judicial notice of such 
facts. State v. Widdicombe, 130 M 325, 
pulnewca 1116, 1118, 


93-1001-38. 
Reports of Livestock Inspector 


Reports made by the livestock inspector 
pursuant to section 3324, Revised Codes 
1935 (Repealed Ch. 59,, Laws 1943. See 


(10567) The jurisdiction necessary in a judgment. 


(10570) Entries in official books prima facie evidence. 


Reports of Livestock Inspector 


Reports made by the livestock inspector 
pursuant to section 3324, Revised Codes 
1935 (Repealed Ch. 59, Laws 1943. See sec- 
tion 46-802) were admissible in evidence 
as public records. Smith v. Armstrong, 121 
M 377, 198 P 2d 795, 800. 


(10576) Entries made by officers or boards, etc. 


section 46-802) were admissible in evi- 
dence as public records. Smith v. Arm- 
strong, 121 M 377, 198 P 2d 795, 800. 


CHAPTER 1101—EVIDENCE—PRIVATE WRITINGS 


93-1101-12. 
Sufficiency of Evidence 


Where one of witnesses testified that 
signature on note was that of defendant 
and identified the note, it was sufficient 


(10588) Writings—how proved. 


to admit the note in evidence. Betor v. 

Chevalier, 121 M 337, 193 P 2d 374, 377. 
Where witness testified that he made the 

writing, that he signed it as a party there- 


106 


INDIRECT EVIDENCE 


to and that he saw the other party sign 
it, and another witness testified as to the 
genuineness of such other party’s signa- 
ture, there was sufficient evidence to show 


93-1101-14. 
Cross-Reference 


See annotation to section 93-1101-12. 
Betor v. Chevalier, 121 M 337, 193 P 2d 
374, 377. 


93-1301-4 


execution and make the writing admissible 
in evidence. Cottingham v. Doyle, 122 
M 301, 202 P 2d 533. 


(10591) Evidence of handwriting. 


CHAPTER 1301—EVIDENCE—INDIRECT—INFERENCES AND PRESUMPTIONS 


93-1301-1. 
References 


Cited in Olson v. McLean, 132 M 111, 
313 P 2d 1039, 1042. 


93-1301-2. 


Instructions 


An instruction containing an abstract 
statement of the statutory law as set out 
in this section and sections 93-1301-3, 93- 
1301-4 is not error when the facts are few 
and simple. Gobel v. Rinio, 122 M 235, 200 
P 2d 700, 705. 

In an action for damages resulting from 
negligence in driving automobile an in- 
struction touching upon the usual propen- 
sities or passions of man when there was 
no evidence touching on such subject, was 
harmless, if error. Gobel v. Rinio, 122 M 
235, 200 P 2d 700, 705. 


Operation and Effect 


If an inference is to be permitted to 
show a previous condition, the foundation 


93-1301-3. 
Cross-Reference ; 


See note to sec. 93-1301-3. Gobel v. 
Rinio, 122 M 235, 200 P 2d 700, 705. 


Operation and Effect 

Where the defendant motor fuel carrier, 
while delivering gasoline to a filling sta- 
tion allowed some gas to escape, and as a 
result of such escape the gas was ignited 
and a fire resulted which destroyed the 
filling station, the doctrine of res ipsa 
loquitur can be relied upon by the plain- 
tiff for damages resulting from the des- 
truction of his filling station. Harding v. 
H. F. Johnson; Inc., 126 M 70; 244 P 2d 
111. - 

No presumption is to be inferred from 


93-1301-4. 
Cross-Reference 


See note to see. 93-1301-2. Gobel v. 
Rinio, 122 M 235, 200 P 2d 700, 705. 


Operation and Effect 


This statute makes no distinction be- 
tween “a fact legally proved” by direct 


(10601) Inference defined. 


(10600) Indirect evidence classified. 


must snow that the substance was in the 
same state or condition at a time not too 
remote, and that the nature of the sub- 
stance is constant. Richardson v. Farmers 
Union Oil Co., 1381 M 535, 312 P 2d 134, 
139. 


References 


Cited or applied in Trenouth v. Mul- 
roney, 124 M 499, 227 P 2d 590, 595. 


Admissibility of evidence as to financial 
condition of debtor on issue as to pay- 
ment of debt. 9 ALR 2d 205. 


(10602) Presumption defined. 


the fact that a condition exists at a par- 
ticular time that it existed in the past, 
since presumptions cannot be reversed and 
they do not operate backwards. Richard- 
son v. Farmers Union Oil Co., 131 M 535, 
312 P 2d 134, 139, 145. 


References 

Cited in Dial v. Dial, 131 M 310, 310 P 
2d 610, 613 (dissenting opinion); Olson v. 
McLean, 132 M 111, 313 P 2d 1039, 1042. 


Conveyance of lot with reference to map 
or plat as creating presumption of right in 
nonabutting indicated streets, alleys or 
areas. 7 ALR 2d 607. 


(10603) When an inference arises. 


evidence and “a fact legally proved” by 
circumstantial evidence. A fact, although 
arrived at by indirect or circumstantial 
evidence, may serve as a basis for an in- 
ference. Fegles Const. Co. v. McLaughlin 
Const. Co., 205 F 2d 637, 639. 
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93-1301-5 


The presumption of the continued exist- 
ence of a person, a personal relation, or 
a state of things is prospective, and not 
retrospective, and the law does not 
presume, from proof of the existence of 
present conditions or facts, that the same 
facts or conditions had existed for any 


93-1301-5. 


Operation and Effect 


Unless a presumption is controverted by 
other evidence, it is binding on the court. 
Dial v. Dial, 131 M 310, 310 P 2d 610, 612. 

A statutory disputable presumption is 
satisfactory if uncontradicted, and must be 
followed if uncontroverted. State v. Rice, 
— M —,, 329 P 2d 451, 455. 

Whether sworn testimony to the con- 
trary is sufficient to rebut a statutory pre- 


93-1301-6. 
Subd. 3 
Operation and Effect 


Equitable estoppel will prevent a con- 
tractor from asserting a lien preference 
for an amount over the contract price 
against the first mortgagee where the con- 
tractor made representation as to the to- 
tal price of the work to the mortgagee and 
knew that the loan would not have been 
granted had it been for a greater amount. 
McGaffick v. Leigland, 130 M 332, 303 P 
2d 247. 


This section is a declaration of the doc- 
trine of equitable estoppel. Hustad v. 
Reed, 133 M 211, 321 P 2d 1083, 1090. 


Where executors made an advance pay- 
ment out of their personal funds to the 
legatee of a cash bequest, they were not 
estopped from asserting a debt due from 
the legatee, as against a judgment credi- 
tor of the legatee, even though the petition 
for distribution and final account showed 
no legacy advancements had been made. 
Hustad v. Heed, 133 M 211, 321 P 2d 
1083, 1090. 


Statements not Creating Estoppel 


Where lessee of property with option to 
purchase sued for specific performance he 
could not be estopped from exercising his 
option by testimony of statements made by 
lessee to lessor and prospective purchaser 
of property from lessor, prior to time for 
exercise of option, that he did not intend 
to purchase the property if he could get 
certain other property he had in mind. 
Fiers v. Jacobson, 123 M 242, 211 P 2d 968, 
973. 


In action by church members to set 
aside a deed executed by certain persons 
purporting to act as trustees, they could 
not be estopped by statements by one of 
their number proposing that the church 


CIVIL PROCEDURE 


length of time previously. Richardson v. 
Farmers Union Oil Co., 131 M 535, 312 
P 2d 134. 


References 


Cited or applied in Trenouth v. Mul- 
roney, 124 M 499, 227 P 2d 590, 595. 


(10604) Presumptions may be controverted, when. 


sumption is a question for the triers of fact 
to determine, except where the facts 
proved are overwhelmingly against the 
presumed facts and permit of but one 
rational and reasonable conclusion. State 
v. Rice, — M —, 329 P 2d 451, 455. 


Overcoming presumption of owner’s con- 
sent to operation of automobile by an- 
other. 5 ALR 2d 196. 


(10605) Specification of conclusive presumptions. 


property be sold. Smith v. St. John 
Baptist Church, 123 M 264, 211 P 2d 975, 
978. 


Subd. 4 
Operation and Effect 


Where land was purchased by defendant 
and leased to plaintiff, plaintiff should not 
be permitted to claim that the purchase 
price of the land constituted a loan from 
defendant to plaintiff and that deed was 
made to defendant as security for the loan 
and therefore defendant held the land in 
trust for plaintiff. Laas v. All Persons, 
121 M 43, 189 P 2d 670 (coneurring 
Opinion). 


Subd. 6 
Operation and Effect 


A decree of distribution does not concern 
itself with whether a legacy has been paid, 
acquired by third parties or is subject to 
a lien and the decree is not the final order 
of the court on the point of payment in 
the closing of an estate, but that is the 
office of the decree of final discharge under 
section 91-3906. Hustad v. Reed, 133 M 
211, 321 P 24.1083, 1092. 


Operation and Effect 

A judgment or final order in an action 
or proceeding is not evidence, conclusive 
or otherwise, of matters that were not in- 
volved in the proceeding and not deter- 
mined. Hustad v. Reed, 133 M 211, 321 P 
2d 1083, 1091. 


References 


Cited in In re Minder’s Estate, 128 M 1, 
270 P 2d 404, 414, 45 ALR 2d 898; Gaffney 
v. Industrial Accident Board of Montana, 
130 M 394, 287 P 2d 256, 258; Flom v. Un- 
known Heirs of Conrad, 132 M 574, 319 P 
2d 499, 503; In re Hardy’s Estate, 133 M 
536, 326 P 2d 692. 
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93-1301-7. 
40. [Repealed.] 
Repeal 


Paragraph 40 of this section was re- 
pealed by Sec. 9, Ch. 20, L. 1951 (the 
Uniform Simultaneous Death Act com- 
piled as secs. 91-423 to 91-430). 


Subd. 3_ 
Operation and Effect 


A person instituting a criminal proceed- 
ing for passing a fraudulent check in- 
tends to vex, annoy and injure such person 
within the meaning of the word malice in 
section 19-103. Rickman v. Safeway Stores, 
Ine., 124 M 451, 227 P 2d 607, 610. 

Evidence was undisputed that defendant, 
charged with assault in first degree, shot 
the victim twice, critically wounding him. 
The repeated shooting into the vital parts 
of the body of a live human being with a 
deadly weapon is evidence that the gun 
was used intentionally and deliberately, 
and demonstrates the intent to kill. With 
this fact established the law presumes that 
the defendant was sane at the time he 
committed the act; that defendant com- 
mitted the unlawful act with an unlawful 
intent, and that defendant intended the 
ordinary consequences of his voluntary 
act. These are rebuttable presumptions. 
State v. McLeod, 131 M 478, 311 P 2d 400, 
406, 407. 


Subd. 9 
Certificate of Title 


In action by administratix to recover 
amount of automobile purchase loan made 
by decedent to defendant, it was a ques- 
tion for the jury whether title certificate 
was first surrendered as evidence of a 
pledge and then returned as evidence of 
payment. Olson v. McLean, 132 M 111, 313 
P 2d 1039, 1042. 


Subd. 15 
Acts of an Official 


The law presumes that the commissioner 
of agriculture performed his official duty 
as required by section 3-218 and that the 
form of warehouse receipt used and is- 
sued by plaintiff is in the form prescribed 
by law and the rules and regulations of 
the commissioner of agriculture of which 
law and official acts this court may take 
judicial notice. Northern Montana Mus- 
tard Growers Co-op. v. Britton, 128 M 553, 
280 P 2d 1078, 1085. 


Subd. 25 
Operation and Effect 


Where a defendant was charged with a 
prior conviction of a felony there must be 
some evidence aside from the judgment 
itself that the person who stood convicted 


93-1301-7 


(10606) All other presumptions may be controverted. * * * 


by the prior judgments of conviction was 
the defendant in the instant case. State 
v. Nelson, 130 M 466, 304 P 2d 1110. 


References 


Cited or applied in Whitney v. North- 
west Greyhound Lines, 125 M 528, 242 P 
2d 257, 264, 266 (dissenting opinion); 
Lehfeldt v. Adams, 130 M 395, 303 P 2d 
934, at 936; Shipman v. Todd, 131 M 365, 
310 P 2d 300, 303 (dissenting opinion). 


Presumption with respect to succession 
or estate taxes affecting estates by en- 
tirety and other joint estates. 1 ALR 2d 
1146. 


Presumption and burden of proof as to 
nonrevocation of lost will, 3 ALR 2d 
952, 957. 


Overcoming inference or presumption of 
driver’s agency for owner, or latter’s con- 
sent to operation, of automobile. 5 ALR 
2d 196. 

Relationship between party and wit- 
nesses aS giving rise to or affecting pre- 
sumption for inference from failure to 


produce or examine witness. 5 ALR 2d 
893. 

Presumption as to value of corporate 
stock or bonds. 6 ALK 2d 189. 


Presumption of gratuity as to services 
rendered by member of household or fam- 
ily other than spouse without express 
agreement for compensation. 7 ALR 2d 
8. 


Presumption of negligence of carrier in 
leaving open door through which pas- 
senger steps or falls. 7 ALR 2d 1427. 


Presumptions as to unadjudged incompe- 
tency which prevents running of statute 
of limitations. 9 ALR 2d 967. 


Presumptions and inferences as_ to 
power of president of corporation to have 
litigation instituted by it, where express 
authorization by board of directors is not 
shown. 10 ALR 2d 710-713. 


Proof of death from injury from ex- 
ternal and violent means as supporting 
presumption or inference of death by acci- 
dental means within policy of insurance. 
12 ALR 2d 1264. 

Presumptions and burden of proof or of 
evidence where goods stored in situation 
governed by Uniform Warehouse Re- 
ceipts Act are stolen, or are damaged or 
lost by fire or water. 13 ALR 2d 681. 

Presumption as to validity of second 
marriage. 14 ALR 2d 7. 

Presumptions concerning damages in 
action for personal injury resulting in 
death of infant. 14 ALR 2d 514. 

Presumption of undue influence in non- 
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93-1401-3 


testamentary gift to clergyman, spiritual 

adviser, or church. 14 ALR 2d 653. 
Presumption as to what would be to 

child’s best interest in case involving non- 
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resident’s right to custody of child. 15 
ALR 2d 463. 

Presumption of foreign naturalization 
for expatriation purposes. 15 ALR 2d 572. 


CHAPTER 1401—EVIDENCE—INDISPENSABLE—UN WRITTEN 
AGREEMENTS—CONCLUSIVE—UNANSWERABLE 


93-1401-3. 
Operation and Effect 
A power of attorney to a physician to 
perform all medical services for decedent 
for which he was to receive $2,000, any 
portion of such amount unpaid on her 


93-1401-5. 


Parol Evidence 


Where quitclaim deed was typewritten 
on printed form which contained lines for 
the signatures and the acknowledgment 
but the paper showed no evidence that any 
name had ever been signed thereto or any 
notary’s seal attached, it could not be 


shown by parol evidence that the deed 


93-1401-7. 
Memorandum 


An endorsed bank check with the addi- 
tional words “payment land” written on it 
is insufficient to constitute the written 
‘note or memorandum” required by the 
statutes for it does not contain all the 
essentials of the agreement. Lewis v. 
Peterson, 127 M 474, 267 P 2d 127, 128. 


“Party Charged” 

The “party to be charged” means the 
party to be charged in the particular suit. 
Johnson v. Elliot, 123 M 597, 218 P 2d 
703, 707. 


Presumption of Writing 


The law will presume that a contract 
was in writing in the absence of any 
statement to the contrary. Johnson v. El- 
liot, 123 M 597, 218 P 2d 703, 706. 


Sale of Ranch 


In action for specific performance of 
contract for purchase of ranch of de- 
fendants, writings were sufficient to take 
the case out of the statute of frauds where 
instrument giving broker exclusive right 
for 30 days to sell ranch for $30,000, pro- 
vided that defendants were to pay broker 
a $1,000 commission, recited that terms of 
sale were cash to defendants, possession 
should be taken by purchaser on named 
date and that defendants, who retained a 
5% royalty, agreed to pay 1953 taxes and 
transfer all lease land to purchaser, who 


(10609) Will to be in writing. 


death to be paid by her executor, was in- 
valid unless executed in compliance with 
this section. Trenouth v. Mulroney, 124 M 
499, 227 P 2d 590, 597. 


(10611) Transfer of real property to be in writing. 


was actually signed. Miller v. Miller, 121 
M 55, 190 P 2d 72, 75. 


References 


Cited in Hankins v. Waitt, 120 M 596, 
189 P 2d 666; Fiers v. Jacobson, 123 M 
242, 211 P 2d 968, 970; Cleveland-Arvin 
v. Cleveland, 123 M 463, 215 P 2d 963. 


(10618) Agreement not in writing—when invalid. 


accepted unqualifiedly in writing accom- 
panied by check as a down payment. Ward 
v. Mattuschek, — M —, 330 P 2d 971. 


Sufficiency of Complaint 


Where complaint shows on its face that 
memorandum of agreement does not con- 
tain all essentials of agreement and such 
essentials cannot be ascertained without 
resort to oral evidence, demurrer to com- 
plaint was properly sustained. Dineen v. 
Sullivan, 123 M 195, 213 P 2d 241. 

Although a contract to be valid must be 
in writing, that fact is a matter of proof 
and need not be alleged in the pleading. 
ie a v. Elliot, 123 M 597, 218 P 2d 703, 


Sufficiency of Memorandum 


The memorandum must contain all the 
essentials of the contract but if the ma- 
terial elements are stated in general terms 
all the details or particulars need not be 
stated. Johnson v. Elliot, 123 M 597, 218 
peo TOSS LOT, 


References 

Cited or applied in Hankins v. Waitt, 
120 M 596, 189 P 2d 666; Herman v. Her- 
man, 123 M 39, 207 P 2d 1155, 1157. 


Sale of contractual rights; defect m 
written record as ground for avoiding sale, 
10 ALR 2d 728. 
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93-1701-6 


CHAPTER 1501—EVIDENCE—PRODUCTION OF—SUBPOENAS 


93-1501-1. 
Operation and Effect 


Where a plaintiff may be aided by a 
permissive inference as prima facie sup- 
port of her contention, her opponent need 
do no more than counter-balance such 
permissive inference or prima facie case; 
he is not required to overbalance or out- 
weigh it and when the whole of the evi- 
dence upon the issue involved leaves the 
ease in equipoise, the one affirming on 
whom rests the burden must lose. Whit- 
ney v. Northwest Greyhound Lines, 125 
M 528, 242 P 2d 257, 264, 265 (dissenting 
Opinion). 

Under this section the party asserting 
a right in any case has the burden of 
proving each of the material allegations 
of his cause of action. McDonald v. Pet- 
ers, 128 M 241, 272 P 2d 730, 731. 


Partition suit, burden of proof as re- 
gards alleged prior voluntary partition of 
property. 1 ALR 2d 473. 

Burden of proof with respect to suc- 
cession or estate taxes affecting estates by 
entirety and other joint estates. 1 ALR 
2d 1146. 

Burden of proof as to change of bene- 
ficiary of national service life insurance. 
2 ALR 2d 509. 

Burden of proof as to nonrevocation of 
lost will. 3 ALR 2d 952, 957. 

Burden of proof as to reasonableness 


(10616) Evidence to be produced, by whom. 


Burden of proof as to unadjudged in- 
competency which prevents running of 
statute of limitations. 9 ALR 2d 967. 

Burden of proof as to exception in in- 
surance policy as to loss or damage caused 
by dishonesty of employee. 12 ALR 2d 
236. 

Burden of proving actual damage from 
conversion or loss of, or damage to, per- 
sonal property having no market value. 
12 ALR 2d 909. 

Burden of proof where goods stored in 
situation governed by Uniform Warehouse 
Receipts Act are stolen, or are damaged 
or lost by fire or water. 13 ALR 2d 681. 

Burden of proof as to cause in life, 
accident, or health policy excluding or 
limiting liability in case of insured’s use 
of intoxicants or narcotics. 13 ALR 2d 
10138. 

Burden of proof in unemployment com- 
pensation cases involving leaving em- 
ployment or unavailability for particular 
job or duties, because of sickness or dis- 
ability. 14 ALR 2d 1311. 

Burden of proof as to what would be to 
child’s best interest in case involving 
nonresident’s right to custody of child. 
15 ALR 2d 463. 

Burden of proof or justification in ac- 
tion against landowner for killing or in- 
juring trespassing dog. 15 ALR 2d 578. 

Burden of proof in action against owner 
or bailor of horse for injuries by horse to 
hirer or bailee thereof. 15 ALR 2d 1331. 


of amount of funeral expenses. 4 ALR 2d 

1021. 

93-1501-3. (10618) Subpoena for witness defined. 
References 


Cited or applied in State ex rel. Wood- 


93-1501-7. (10622) Repealed. 
Repeal 


This section (Sec. 380, p. 212, L. 1867; 
amd. pec. 1jiCh.4113,.L. 1949), relating to 


93-1501-8. 


Form, particularity, and manner of 
designation required in subpoena duces 


ard v. District Court, 120 M 585, 189 P 2d 
998, 1001. 


when a witness is not compelled to attend 
pursuant to subpoena, was repealed by See. 
1, Ch. 154, Laws 1959. 


(10623) Person present compelled to testify. 


tecum for production of corporate books, 
records, and documents. 23 ALR 2d 862. 


CHAPTER 1701—EVIDENCE—AFFIDAVITS 


93-1701-1. 
Child Custody Proceedings 


In proceedings to modify child custody 
orders, defendant, a divorced father prop- 
erly filed a verified answer controverting 


93-1701-6. 
Foreign Notaries 
Federal district court properly con- 


(106386) Affidavits—for what purposes may be used. 


the mother’s affidavit on which citation for 
hearing was issued. Trudgen v. Trudgen, 
— M —, 329 ads 225,229, 


(10641) If made in a foreign country, before whom taken. 


sidered affidavits executed before notaries 
in foreign countries in determining motion 
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to dismiss for improper service of process section. Bucholz v. Hutton, 153 F Supp 62, 
under sections 53-201 to 53-206 although 66. 
such affidavits did not comply with this 


CHAPTER 1801—EVIDENCE—DEPOSITIONS, HOW TAKEN WITHIN 
AND WITHOUT THE STATE 


Section 93-1801-4. Testimony of witness out of the state taken upon commission 
issued under seal, upon notice—to whom to issue. 


93-1801-4. (10646) Testimony of witness out of the state taken upon 
commission issued under seal, upon notice—to whom to issue. The depo- 
sition of a witness out of this state may be taken upon the commission 
issued from the court, under the seal of the court, upon an order of the 
court, or a judge thereof, on the application of either party, upon five [5] 
days’ previous notice to the other. If issued to any place within the United 
States, it may be directed to any person agreed upon by the parties, or if 
they do not agree, to any judge or justice of the peace, or commissioner, 
or notary public, selected by the court or judge issuing it. If issued to any 
country out of the United States, it may be directed to a minister, am- 
bassador, consul, vice-consul, or consular agent of the United States in 


such country, or to any person agreed upon by the parties. 


History: Ap, p. Sec. 346, p. 115, Ban- 
nack Stat.; amd. Sec. 408, p. 217, L. 1867; 
amd. Sec. 482, p. 132, Cod. Stat. 1871; 
amd. Sec. 1, p. 49, L. 1874; amd. Sec. 661, 
p. 211, L. 1877; re-en. Sec. 661, 1st Div. 
Rev. Stat. 1879; amd. Sec. 1, p. 49, L. 
1883; re-en. Sec. 683, 1st Div. Comp. Stat. 
1887; en. Sec. 3350, C. Civ. Proc. 1895; 
re-en. Sec. 8002, Rev. C. 1907; re-en. Sec. 
10646, R. C. M. 1921; amd. Sec. 1, Ch. 
9, L. 1953. Cal. C. Civ. Proc. Sec. 2024. 


Amendment 


The 1953 amendment added the words 
“or notary public” in the second sentence. 


Effective Date 


Section 2 of Ch. 9, Laws 1953 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 
ruary 6, 1953. 


References 


Cited or applied in Schuster v. Northern 
Co., 127 M 39, 257 P 2d 249, 253. 


Admissibility of deposition of child of 
tender years. 30 ALR 2d 771. 


93-1801-12. (10654) A deposition once taken may be read at any time. 


Operation and Effect 

Where a plaintiff offers a deposition in 
evidence, he is not bound by such evidence 
in the sense that he may not offer evidence 


that conflicts with it and have all the 
evidence considered by the jury. McCol- 
lum v. O’Neil, 128 M 584, 281 P 2d 493, 
496. 


CHAPTER 1901—EVIDENCE—GENERAL RULES OF EXAMINATION 


93-1901-2. 
Discretion of Court 


The matter of excluding witnesses rests 
in the discretion of the trial court and 
the supreme court will not disturb the 
action of the trial court in the absence 
of a showing of prejudice. Smith v. Arm- 
strong, 121 M 377, 198 P 2d 795, 799. 

Where no prejudice is shown, the judge’s 
refusal to exclude will not be disturbed 
on appeal. State v. McLeod, 131 M 478, 
311 P 2d 400, 408. 


(10660) Witness not under examination may be excluded. 


Exempting Some Witnesses From Re- 
quirements 


It is not mandatory that the motion be 
granted in its entirety. It is discretionary 
with the court to exempt some witnesses 
from the operation of the exclusion rule. 
It was not an abuse of discretion where 
the prosecuting witness was paralyzed 
and needed the personal attention of his 
wife. State v. Cockrell, 131 M 254, 309 P 
2d 316, 321. 


112 


EVIDENCE—EXAMINATION RULES 


Felony Cases 


Customary and universal rule of ex- 
clusion of witnesses should be applied in 
‘all felony cases, when proper and timely 
request, supported by particular and well 
founded reasons, is made. State v. Me- 
Leod, 131 M 478, 311 P 2d 400, 409. 


Witness Influencing Another 

Defendant was not prejudiced by court’s 
refusal of his motion for exclusion of wit- 
nesses where the state’s witnesses each 


93-1901-3. 
Limitation of Re-examination 


Where re-direct examination did not 
elicit any new matters court did not 
err in denying the defendant an oppor- 
tunity for re-cross-examination. State v. 
MecSloy, 127 M 265, 261 P 2d 668, 666. 


93-1901-7. 


Cross-examination as to Matters Strick- 
en from the Records 


There is no merit to the defendant’s 
contention that she was unduly restricted 
in the cross-examination of a witness when 
she was not permitted to examine the wit- 
ness as to what he had testified to in the 
morning because it was ordered stricken 
from the record. The defendant was per- 
mitted to examine the defendant as to 
what occurred during the trip which was 
what the morning examination of the wit- 
ness had been about. State v. Robuck, 
126 M302, 248 P 2d 817. 


93-1901-8. 


Impeachment of witness by evidence or 
inquiry as to arrest, accusation, or prose- 
cution. 20 ALR 2d 1421. 


93-1901-11 


testified as individuals and some of the 
state’s witnesses even disputed each other 
on some of the vital facts in the case. 
This demonstrated that there was no evi- 
dence of any witness being under the in- 
fluence of any other witness. State v. 
Leod, 131 M 478, 311 P 2d 400, 409. 


References 


Cited or applied in Feely v. Lacey, 133 
M 283, 322 P 2d 1104, 1110. 


(10661) Court may control mode of interrogation. 


Operation and Effect 
Under this section and section 93-401-25, 
the trial court may control the cross- 


examination of witnesses. State v. Keller, 
126 M 142, 246 P 2d 817, 819. 


(10665) Cross-examination, as to what. 


Operation and Effect 


Where the matter of the absence of 
influence by members of the defendant’s 
family was brought out by the defense 
upon cross-exaniination, the state then had 
the privilege to make inquiry into the sub- 
ject of influence by members of the fam- 
ily. State v. London, 131 M 410, 310 P 
2d 571, 583. 


Cross-examination of witness in criminal 
case as to whether, and with whom, he has 
talked about or discussed the facts of the 
ease. 35 ALR 2d 1045. 

Right to examine witness as to his place 
of residence. 37 ALR 2d 7387. 


(10666) Party producing witness, how far may impeach, etc. 


93-1901-9. Litigant calling opposite party as witness not bound, etc. 


Not Applicable in Criminal Proceeding 

In a criminal case the state of Montana 
is the opposite party to the defendant, and 
the adverse witness statute is not appli- 
cable to a criminal proceeding. State v. 
Moorman, 133 M 148, 321 P 2d 236, 238. 


93-1901-10. 
Limitation of Re-examination 
Where re-direct examination did not 
elicit any new matters court did not 
err in denying the defendant an oppor- 


tunity for re-cross-examination. State v. 
McSloy, 127 M 265, 261 P 2d 663, 666. 


93-1901-11. 
Improper Method of Impeachment 


Defendant was deprived of a substan- 
tial right, the right to object to questions 


(10668) How impeached. 


References 

Cited or applied in McGaffick v. Leig- 
land, 130 M 3832, 303 P 2d 247, 260; Pur- 
cell v. Gibbs, 133 M 481, 326 P 2d 679. 


(10667) Witness, how examined—when re-examined. 


References 


Cited or applied in State v. London, 131 
M 410, 310 P 2d 571, 583. 


and answers which were collateral, imma- 
terial and prejudicial, when a fourteen 
page document was introduced and ac- 


113 


93-1901-12 


cepted in evidence over defendant’s ob- 
jection, which document contained some 
matters which were collateral, immaterial 
and prejudicial although some of the 
statements were proper impeaching evi- 
dence. By accepting the entire document, 
the defendant was prevented from ex- 
cluding immaterial and collateral matters. 
State v. Deeds, 126 M 38, 243 P 2d 314. 


Particular Wrongful Acts Not Admis- 
sible 

In a prosecution for rape, evidence tend- 
ing to show that the defendant had com- 
mitted rape upon another woman at some 
prior time was inadmissible as tending to 
establish a systematic scheme or plan, or 
connecting the defendant with the crime 
charged. Such evidence only tended to 
show bad character and disposition and if 
the defendant introduced no evidence of 
his good reputation, such evidence is 
clearly inadmissible. State v. Sauter, 125 
M 109, 232 P 2d 731, 733. 


Prejudicial and Incompetent Questions 

Where the county attorney continually 
asked one of defendant’s character wit- 
nesses about how many times he had been 
in jail in different counties it was not 
proper questioning and it cannot be said 
that a defendant has had a fair and 
impartial trial where the _ prosecutor 
continually asks the defendant or his wit- 
nesses prejudicial and incompetent ques- 


93-1901-12. 


Testimony in Juvenile Court may be 
Used for Impeachment of Juvenile as a 
Witness 

Section 10-611, which prohibits the “dis- 


position of a child or any evidence given - 


in the juvenile court being used. as evi- 
dence against the child in any other case 
or proceeding,” applies only when the 


93-1901-13. 
Action for Slander 


In action for slander where complaint 
alleged that manager of drug store stopped 
plaintiff in front of store and “maliciously 
intending to injure the good name and 
character of plaintiff’ accused her of 
stealing an article from the store and that 
“by means of said defamatory words the 
plaintiff has been greatly injured in her 
good name and character” and answer was 
general denial and affirmative defense 


CIVIL PROCEDURE 


tions. State v. Toner, 127 M 283, 263 P 
2d 971, 975. 


Proper Method to Impeach 


Where a defendant takes the stand and 
upon cross-examination admits his prior 
convictions, the purpose of the statute 
was served, weakening his eredibility as 
a witness. To go further and introduce 
the judgment showing such prior con- 
victions serves no good purpose and it is 
prejudicial error to admit it. State v. 
Coloff, 125 M 31, 231 P 2d 343, 344. 


Violation of Rule is Invasion of Sub- 
stantial Right 


Violation of this rule is an invasion of 
a substantial right, and where, in the 
cross-examination of a mother charged 
with murder for failure to feed her child, 
questions were asked involving the death 
of another child, the prosecution’s state- 
ments that the questions were to test her 
credibility, and to prove that she knew 
that insufficient food would result in child’s 
death were not acceptable and the error 
was not waived by efforts of defendant’s 
counsel to explain the matter on redirect. 
State v. Rivers, 133 M 129, 320 P 2d 
1004, 1007. 


References 


Cited or applied in State v. Quinlan, 126 
M 52, 244 P 2d 1058, 1063 (dissenting 
Opinion). 


(10669) Same—by evidence of declarations. 


child is a party to a later proceeding. 
Prior contradictory statements made in 
the juvenile court may be admitted when 
the juvenile is a witness in a later pro- 
ceeding for the purpose of impeachment. 
State v. Searle, 125 M 467, 239 P 2d 995, 
997,998, 


(10670) Evidence of good character—when allowed. 


containing defendant’s allegations of what 
had taken place, there was no issue raised 
of plaintiff’s character so as to permit 
plaintiff to introduce evidence of her 
honesty and integrity. Meinecke v. Skaggs, 
123 M 308, 213 P 2d 237. 


Military record or discharge from army 
or navy as evidence to show character or 
reputation. 9 ALR 2d 606. 


CHAPTER 20—EVIDENCE, EFFECT OF 


93-2001-1. 


Subd. 2 
Operation in General 


In deciding the facts of a case the trial 


(10672) Jury eget of effect of evidence, etc. 


judge could accept “the direct evidence 
of one witness who is entitled to full 
credit” to prove any fact and the trial 
judge was not bound to decide the facts in — 
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EVIDENCE—PARTICULAR RULES 


conformity with the declarations of any 
number of witnesses, who did not pro- 
duce conviction in his mind, against a less 
_ number, or against a presumption or other 
evidence satisfying his mind. Davis v. 
Burton, 128 M 434, 278 P 2d 213, 218. 

Whether sworn testimony to the con- 
trary is sufficient to rebut a statutory pre- 
sumption is a question for the triers of 
fact to determine, except where the facts 
proved are overwhelmingly against the 
presumed facts and permit of but one 
rational and reasonable conclusion. State 
v. Rice, — M —, 329 P 2d 451, 455. 


Subd. 3 
All Parts of Testimony Not Neces- 
sarily Rejected 


Although court was satisfied that testi- 
mony on one point was deliberately false, 
it would only furnish grounds for distrust- 
ing other parts of the witness’s testimony 
and would not necessarily call for a rejec- 
tion of all of it. Sanders v. Sanders, 124 
M 595, 229 P 2d 164, 166. 

In separate maintenance action by wife 
where evidence on most points was in 
sharp conflict, if the court thought some 
of plaintiff’s story incredible the most it 
could have done was to treat the rest of 
her testimony with distrust, the court was 
not bound to disregard all of her testi- 
mony. Reynolds v. Reynolds, 132 M 303, 
317 P 2d 856, 858. 


Subd. 4 
Instructions Based on This Subdivi- 
sion 


Where the defense requested instruc- 
tions as to the effect of accomplice’s testi- 
mony and there was evidence in the 
record from which the jury might have 
concluded that a deputy sheriff was an 
accomplice of the defendant, the court 
should have instructed the jury that if 
they believed the deputy sheriff was an 


93-2201-3 


accomplice then they must weigh his evi- 
dence as provided by this section and that 
such evidence must be corroborated as re- 
quired by section 94-7220. State v. Porter, | 
125 M 503, 242 P 2d 984, 990. 


Subd. 5 
Burden of Proof 


In an action to cancel and terminate a 
lease, the burden was on the plaintiffs to 
prove, by a preponderance of the evidence, 
that the defendants had violated the lease 
as charged in the complaint. Davis v. 
Burton, 128 M 434, 278 P 2d 2138, 218. 


Subd. 7 
Operation in General 


In an action to quiet title and establish 
a boundary, and the plaintiff and the de- 
fendant each had a survey made but the 
defendant did not produce any evidence of 
his survey the court was justified in find- 
ing the survey as made by the plaintiff 
correct. Reel v. Walter, 131 M 382, 309 
P 2d 1027, 1080. 


References 


Cited in Wood v. Jaeger, 128 M 235, 272 
P 2d 725, 727; McDonald v. Peters, 128 
M 241, 272 P 2d 730, 731; In re Vincent’s 
Hstate, 133 M 424, 324 P 2d 403, 410; 
Deich v. Deich, — M —, 323 P 2d 35, 42. 


Propriety of instruction mentioning or 
suggesting specific sum as damages in 
death action. 2 ALR 2d 454. 

Modern view as to propriety and correct- 
ness of instructions referable to maxim 
“falsus in uno, falsus in omnibus.” 4 ALR 
2d 1077. 

Propriety of instructions in will contest 
defining natural objects of testator’s 
bounty. 11 ALR 2d 781. 

Instruction requiring or permitting con- 
sideration of changes in cost of living or 
in purchasing power of money in fixing 
damages. 12 ALR 2d 611. 


CHAPTER 2101—EVIDENCE—WITNESSES—RIGHTS AND DUTIES 


93-2101-3. 
Depositions 
Under order to perpetuate testimony by 

taking depositions, it is not proper for at- 

torney to request that witness have books, 


(10675) Right of witnesses to protection. 


papers and accounts which might throw 
light on the facts expected to be proved. 
State ex rel. Woodard v. District Court, 120 
M 585, 189 P 2d 998, 1000. 


CHAPTER 2201—EVIDENCE—RULES IN PARTICULAR CASES 


93-2201-3. 
When Tender Unnecessary 


In action for specific performance by 
lessee having option to purchase real prop- 


(10682) Objections to tender must be specified. 


erty, tender could not be objected to where 
it was evident that defendants would not 
have conveyed property no matter what 
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93-2201-5 


was done in the way of a tender and no 
objection was made to the tender at the 


93-2201-5. 
“Evidence Inadmissible 

Evidence of compromise negotiations 
should not be admitted. Gamble-Skogmo, 
Ine. v. MeNair Realty Co., 98 F Supp 
440. 


CIVIL PROCEDURE 


time it was made. Fiers v. Jacobson, 123 
M 242, 211 P 2d 968, 974. 


(10684) Compromise offer of no avail. 


Operation and Effect 


An “offer to do equity” in the answer 
when not accepted can not be used in evi- 
dence nor can it be regarded as an admis- 
sion that defendants had waived any of 
their defenses. Rachou v. MeQuitty, 125 
M. 1,.229 RP 2d 965, 970, 


CHAPTER 2301—EVIDENCE—PROCEEDINGS TO PERPETUATE TESTIMONY 
93-2301-1. (10686) Evidence may be perpetuated. 


Objection to Order 


Where order of court on application to 
perpetuate testimony was complained of 
the remedy was to apply to the court to 
vacate or modify the order under section 
93-8405 and not by direct application to 
the supreme court for a writ of certiorari. 
State ex rel. Woodard v. District Court, 
120 M 585, 189 P 2d 998, 1001; State ex 


93-2301-2. 


Issue to be Shown 


Where a deposition is to be taken an 
issue should be tendered by the affidavit, 
application or complaint, sufficiently defi- 
nite to disclose that the testimony sought 
is relevant and pertinent to the framed 
or proposed issue. State ex rel. Woodard 
v. District Court, 120 M 585, 189 P 2a 
998, 1001. 


93-2301-4. 


Production of Records 


Where no subpoena duces tecum has 
been issued witness named in application 
for perpetuation of testimony cannot be 


93-2301-6. 
Operation and Effect 


Deposition may only be taken where the 
application therefor is made in good faith 
for the purpose of obtaining, preserving 
and using material testimony. State ex 
rel. Neilson v. District Court, 128 M 445, 
277 P 2d 536, 539. (Dissenting opinion, 
128 M 445, 277 P 2d 536, 540.) 


Petition for Deposition 


Where a petition for the taking of a 
deposition is barren of any allegation 
that it is sought for the purpose of per- 
petuating his testimony or that it is 
sought for use at a contemplated trial 
in the event that such person at that time 
would be unable to give testimony, and in 
fact the petition shows that it is for the 


rel, Lichte v. District Court, 121 M 34, 
189 P 2d 1004, 1008. 


Purpose 

An application under this statute must 
be made in good faith for the purpose 
of obtaining, preserving and using mate- 
rial testimony. State ex rel. Woodard v. 
District Court, 120 M 585, 189 P 2d 998, 
1000. 


(10687) Manner of application for order. 


Request for Papers 


Under order to perpetuate testimony by 
taking depositions, it is not proper for at- 
torney to request that witness have books, 
papers and accounts which might throw 
light on the facts expected to be proved. 
State ex rel. Woodard v. District Court, 
120 M 585, 189 P 2d 998, 1000. 


(10689) Manner of taking the deposition. 


compelled to bring before the magistrate 


the records, books and papers. State ex 
rel. Woodard v. District Court, 120 M 585, 
189 P 2d 998, 1001. 


(10691) When the evidence may be produced. 


purpose of ascertaining the financial 
capabilities of the party, it should be 
denied. State ex rel. Neilson v. District 
Court, 128 M 445, 277 P 2d 536, 539. (Dis- 
Be opinion, 128 M 445, 277 P 2d 536, 
540. 


Privilege Against Self Incrimination 

Where petition for deposition alleges 
facts which show that the person whose 
testimony is desired could be charged 
with a felony; to compel the person to 
so testify would be a violation of sec. 
18, Art. III of the Constitution. State ex 
rel, Neilson v. District Court, 128 M 445, 
277 P 2d 536, 539. (Dissenting opinion, 
128 M 445, 277 P 2d 536, 540.) 
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QUESTIONS OF FACT AND LAW 


93-2501-2 


CHAPTER 2501—QUESTIONS OF FACT AND LAW—DECISION OF 


93-2501-1. 


References 

Cited in Wood v. Jaeger, 128 M 235, 272 
P 2d 725, 727; McDonald v. Peters, 128 
M 241, 272 P 2d 730, 731. 


Increase of risk for manufacture or sale 
of intoxicating liquor as question of fact. 
2 ALR 2d 1163. 

Contributory negligence failing to com- 
ply with statute regulating travel by pe- 
destrian along highway as question for 
the jury. 4 ALR 2d 1258. 

Question for jury as to liability of 


93-2501-2. 
Judicial Notice 


The jury, as part of the court, may take 
notice of the general geography of Mon- 
tana and of the boundaries and limits of 
the various political subdivisions of the 
state. State v. Williams, 122 M 279, 202 P 
2d 245, 246. 


(10698) Questions of fact to be decided by the jury, ete. 


building or construction contractor for 
injury or damage to third person occur- 
ring after completion and acceptance of 
the work. 13 ALR 2d 191. 

Question for court or jury as to clause 
in life, accident, or health policy exclud- 
ing or limiting liability in case of in- 
sured’s use of intoxicants or narcotics. 13 
ALR 2d 1014. 

Shipper’s intent to ratify carrier’s un- 
authorized delivery or misdelivery as 
question of law or fact. 15 ALR 2d 812. 


(10699) Questions of law addressed to the court. 


Operation and Effect 


Where the court took judicial notice that 
vodka was an intoxicating liquor the court 
was correct in instructing the jury that 
the drink known as “vodka squirt” and 
“vodka collins” are intoxicating liquors. 
State v. Wild, 130 M 476, 305 P 2d 325, 
334. 
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NEW LAWS IN VOLUME 8 


For index see pocket supplement to Replacement Volume 9 


ENACTED IN 1949 


Endurance horse races prohibited, 94-35-258, 94-35-259. 

Intoxicating liquors, sale to minors, 94-35-106, 94-35-106.1. 

Slot machines prohibited, 94-2429 to 94-2432. 

State tax stamps, failure to affix or cancel, removal, counterfeiting, 94-35-260. 


ENACTED IN 1951 


Political pamphlets required to contain name of publisher, 94-1475, 94-1476. 
Reciprocal enforcement of support, 94-901-1 to 94-901-18. 

Sodomy, when child not an accomplice, 94-4120. 

Subversive organizations, 94-4411 to 94-4427. 


ENACTED IN 1953 


Altering, defacing, or removing serial numbers on farm machinery, importing, selling, 
94-35-261 to 94-35-263. 

Furnishing certain articles to prisoners in state prison, 94-35-264. 

Regulation of production and distribution of prison made goods, 94-35-152.1 to 
94-35-152.18. 


ENACTED IN 1955 


Abandonment of ice boxes, 94-35-265. 

Hunting in careless or reckless manner, 94-35-269. 

Presentence investigation and sentences of the court, 94-7831 to 94-7834. 
Probation, Parole and Executive Clemency Act, 94-9821 to 94-9851. 


ENACTED IN 1957 


Delivery of toxic grains to public warehouse, 94-35-270, 94-35-271. 
Guaranteed arrest bond certificates in lieu of cash bail, 94-8508. to 94-8510. 
Minors, possession of beer or liquor, 94-35-106.2. 

Switch blade knife, 94-35-2738. 

Unlawful operation or use of aircraft, 94-35-272. 


ENACTED IN 1959 


Coloration of wheat, oats, rye or barley treated with injurious substance, 94-35-271.1 
to 94-35-271.3. 

Disqualification of judge in criminal proceeding, 94-6913. 

False representation to induce employment as advertising agency for sale of real prop- 
erty, 94-1822. 

Roadblocks on highways, establishing, 94-6029 to 94-6033. 

Sentences for misdemeanors, confinement with parole during employment hours, 94-7835 
to 94-7841. 

Western interstate corrections compact, 94-8019 to 94-8023. 


AMENDMENTS IN VOLUME 8 


Attorney for accused, compensation, 94-6513. 
Burglary, 94-901, 94-904. 
Civil rights of convicts, 94-4720. 


iii 


AMENDMENTS IN VOLUME 8 (Continued) 


Coroner’s inquests, 94-201-6. 

False pretenses, 94-1805. 

Fraudulent checks, 94-2702. 

Infamous crime against nature, 94-4120. 

Injury to trees on public lands, 94-3334. 

Lewd and lascivious acts upon children, 94-4106. 

Mescal button, dispensing, 94-35-1238. 

Nuisances, 94-1002. 

Obscene literature, 94-3601, 94-3602. 

Privileged communications, newspapers, radio or television, 94-2807. 
Proceedings on plea of guilty or on conviction, 94-100-25. 
State director of probation and parole, 94-9825. 
Suspending of sentence, 94-7821, 94-7822, 94-7824. 
Witnesses from without state, 94-9003. 


iv 


MONTANA REVISED CODES 


TITLE 94—CRIMES AND CRIMINAL PROCEDURE 


Chapter 9. Burglary and housebreaking—possession of burglarious instruments and 

deadly weapons, 94-901, 94-904. 

10. Common nuisances—maintenance in connection with selling intoxicating 
liquors—opium—prostitution and gambling, 94-1002. 

14. Election frauds and offenses—Corrupt Practices Act, 94-1475, 94-1476. 

18. False personation and cheats, 94-1805, 94-1822. 

24. Gambling, 94-2429 to 94-2432. 

27. Lareeny and falsification of public records and jury lists, 94-2702. 

28. Libel, 94-2807. 

33. Malicious mischief generally, 94-3334. 

35. Miscellaneous offenses, 94-35-106 to 94-35-106.2, 94-35-123, 94-35-152.1 to 
94-35-152.18, 94-35-258 to 94-35-265, 94-35-269 to 94-35-273. 

36. Obscenity—literature—indecent exposure—houses of ill fame—prohibi- 
tion of certain advertisements, 94-3601, 94-3602. 

41. Rape and other sexual crimes, 94-4106, 94-4120. 

44. Sedition—criminal syndicalism—display of red flag—subversive organiza- 
tions, 94-4411 to 94-4427. 

47. Punishments—attempts and other general provisions, 94-4720. 

60. Arrests—by whom and how made—close pursuit—retaking after escape, 
94-6029 to 94-6033. 

65. Arraignment of defendant, 94-6513. 

69. Change of place of trial or judge, 94-6913. 

78. Judgment—suspension of sentence and probation, 94-7821, 94-7822, 94-7824, 
94-7831 to 94-7841. 

80. The execution, 94-8019 to 94-8023. 

85. Bail on indictment or information before conviction, 94-8508 to 94-8510. 

90. Witnesses from without state—how secured in criminal proceedings, 
94-9003. 

98. Probation, parole and clemency, 94-9821 to 94-9851. 

100. Justices’ and police court proceedings—appeals, 94-100-25. 

201. Coroner’s inquests, 94-201-6. 

901. Reciprocal enforcement of support, 94-901-1 to 94-901-18. 


CHAPTER 1—DEFINITIONS AND PRELIMINARY PROVISIONS 


94-107. (10716) Proceedings to impeach or remove officers, etc. 


References 


Cited in State ex rel. Bonner v. District 
Court, 122 M 464, 206 P 2d 166, 171. 


94-114. (10723) Felony and misdemeanor defined. 


References v. District Court, 125 M 481, 240 P 2d 
Cited or applied in State ex rel. Borberg 854, 856. 


94-116. (10725) Punishment of misdemeanor, etc. 


References v. District Court, 125 M 481, 240 P 2d 
Cited or applied in State ex rel. Borberg 854, 856. 


94-117. (10726) To constitute crime there must be unity of act, ete. 


Criminal Negligence plied by evidence of criminal negligence. 
Insofar as the offense of involuntary State v. Strobel, 130 M 442, 304 P 2d 
manslaughter is concerned under section 606, 617. 
94-2507, the proof of culpability is sup- 


94-119 


It is wholly unnecessary in involuntary 
manslaughter cases to superimpose upon 
the requirement of the element of criminal 
negligence the further requirement that a 
determination must be made as to whether 
the act resulting in death might ordinarily 
be classified as malum in se or merely 
malum prohibitum, for, if that act is done 
in a manner which is criminally negligent, 
it thereby becomes malum in se and there- 
by includes the element of mens rea. State 
v. Strobel, 130 M 442, 304 P 2d 606, 617. 


94-119. 


References 


Cited or applied in State v. Quinlan, 
126 M 52, 244 P 2d 1058, 1062 (dissent- 


CRIMES AND CRIMINAL PROCEDURE 


Under a prosecution for involuntary 
manslaughter, irrespective of the character 
of the unlawful act, whether malum in se 
or merely malum prohibitum, the crimi- 
nality of the act resulting in death is es- 
tablished if that act was done negligently 
in such a manner as to evince a disregard 
for human life or an indifference to conse- 
quences. State v. Strobel, 130 M 442, 304 
P 2d 606, 617. 


(10728) Drunkenness no excuse for crime, etc. 


ing opinion); State v. Zumwalt, 129 M 529, 
291 P 2d 257, 261. 


CHAPTER 2—PERSONS LIABLE TO PUNISHMENT— 
PARTIES TO CRIME 


94-201. (10729) Who are capable of committing crimes. 


Instructions 

Refusal to give instruction under subd. 
6 of this section was not reversible error 
in view of other instructions given. State 
v. Allison, 122 M 120, 199 P 2d 279, 289. 


94-204. 
Aiding and Abetting 
While the statute defines larceny as the 
taking of property from the person of an- 
other yet it is sufficient to show the de- 
fendant’s guilt that he aided or abetted 


in the commission of the crime. State v. 
Maciel, 130 M 569, 305 P 2d 335, 336. 


Felony Murder Rule 


Where defendant hired two men to set 
fire and burn his service station, and dur- 


ing the course of the arson the two men 


were burned and subsequently died, the 
defendant was guilty of first degree mur- 
der under the felony murder rule since any 
death directly attributable to a plot to 
commit arson makes all the conspirators in 
the arson plot equally guilty of first degree 
murder. State v. Morran, 131 M 17, 306 
Pead, 679. 


Instructions 


Where a verbal declaration of one Gco- 
defendant that he and the other codefend- 
ant were partners was given in evidence, 


(10732) Who are principals. 


References 


Cited or applied in State v. Quinlan, 
126 M 52, 244 P 2d 1058, 1062 (dissent- 
ing opinion); State v. Smith, 126 M 124, 
246 P 2d 227, 228. 


it was error for the court to refuse 
defendant’s instruction that sueh verbal 
declaration is insufficient to establish a 
partnership. Although a partnership was 
immaterial because of this section and 
section 94-6423, yet the jury may have 
given full consideration to the declara- 
tion and found defendant guilty on the 
strength thereof. State v. Keller, 126 M 
142, 246 P 2d 817, 821. 


Operation and Effect 


Under this section and section 94-6423, 
evidence was sufficient to sustain a con- 
viction of assault in the second degree 
where defendant was at the scene of the 
crime and was admittedly a participant 
therein; it is not necessary to show that 
he actually fired any one of the guns. 
State v. Simon, 126 M 218, 247 P 2d 481, 
484, 


References 


Cited or applied in State v. Phillips, 127 
M 381, 264 P 2d 1009, 1015. 


CHAPTER 3—ABANDONMENT AND NEGLECT OF WIFE AND CHILDREN 


94-301. 
References 


Cited or applied in State vy. McBane, 128 
M 369, 275 P 2d 218, 221. 


(11017) Abandonment or failure to support wife and children, etc. 


ASSAULTS 


94-302. 


Cross-Reference 


Enforcement of support orders of other 
- states, secs. 94-901-1 to 94-901-18. 


94-304. 


Change of Plea of Guilty 


Where defendant was charged with de- 
sertion of minor children and upon ar- 
raignment the defendant indicated that 
he wanted to plead guilty and court read 
him this section making it a felony to 
desert and abandon children under 15 
years of age, and also sections 94-301 and 
94-302 which make it a misdemeanor to 
omit without lawful excuse to furnish 


94-306. (11022) Cruelty to children. 


Failure to provide medical attention for 
child as criminal negligence. 12 ALR 2d 
1047. 


94-601 


(11018) Orders which may be entered by the court. 


References 


Cited or applied in State v. McBane, 
128 M 369, 275 P 2d 218, 219, 221, 


(11020) Desertion or abandonment of children a felony, etc. 


necessary board, clothing, shelter or medi- 
eal attention to children under the age of 
16 years, the court abused its discretion 
in refusing to grant the defendant’s mo- 
tion to change his plea of guilty since 
there was a misunderstanding as to what 
the defendant pleaded guilty. State v. 
McBane, 128 M 369, 275 P 2d 218. (Dis- 
senting opinion, 128 M 369, 275 P 2d 218, 
222.) 


CHAPTER 4—ABORTION 


94-401. 


Admissibility of evidence of commission 
of similar crimes in prosecution based on 
abortion. 15 ALR 2d 1080. 


(11023) Administering drugs, etc., with intent to, etc. 


Necessity, to warrant conviction of 
abortion, that fetus be living at time of 
commission of acts. 16 ALR 2d 949. 


CHAPTER 6—ASSAULTS 


94-601. 

Criminal Intent 

The element of felonious intent in every 
contested criminal case must necessarily 
be determined from the facts and circum- 
stances of the particular case, this for the 
reason that criminal intent, being a state 
of mind, is rarely susceptible of direct or 
positive proof and therefore must usually 
be inferred from the facts testified to by 
witnesses and the circumstances as de- 
veloped by the evidence. State v. Mad- 
den, 128 M 408, 276 P 2d 974, 978. 


Operation and Effect 

In a prosecution for assault in the 
first or second degree the prosecution had 
to prove by satisfactory evidence, that 
when the defendant pointed a gun at a 
person he intended to commit a felony 
upon that person; instructions defining 
the felony must be given to the jury so 
that the jury can determine if the evi- 
denee showed such intended felony. State 
v. Quinlan, 126 M 52, 244 P 2d 1058, 1059 
(the court was not in agreement on this 
however, see the dissenting opinions of 
two judges on pages 1060, 1063). 


(10976) Assault in the first degree defined—penalty. 


Penalty 

Defendant charged with assault in first 
degree was properly sentenced to state 
prison for 18 years which was within the 
statutory term for the offense of which 
the jury found him guilty and during trial 
on first day of assault charge he pleaded 
guilty to three prior felony convictions 
charged in same information charging as- 
sault in first degree. State v. McLeod, 131 
M 478, 311 P 2d 400, 408. 


Sufficiency of Information 


Trial court did not err in overruling de- 
fendant’s demurrer to amended information 
and in overruling his objection to the in- 
troduction of evidence and his motion to 
dismiss the information, where the amend- 
ed information complied with the require- 
ments of sections 94-6401, 94-6403 to 94- 
6405 and 94-6412. State v. McLeod, 131 
M 478, 311 P 2d 400, 406. 


References 


Cited or applied in State v. Smith, 
126 M 124, 246 P 2d 227, 228. 


Indecent proposal to woman as criminal 
assault. 12 ALR 2d 971. 


94-602 


94-602. 
Instructions on This Section 


Instructions defining the felony intend- 
ed to be committed must be given to 
the jury in a prosecution of assault in 
the first or second degree so that the jury 
may determine if the evidence showed 
an intended felony. State v. Quinlan, 126 
M 52, 244 P 2d 1058, 1059. 


Subd. 4 
Operation and Effect 


Evidence was insufficient to justify a 
conviction of second degree assault with 
a deadly weapon where it was disclosed 
that the defendant was hunting jack rab- 
bits at the time; that he never knew the 
prosecuting witness prior to the day of 
the alleged assault; that the rifle was 
extremely sensitive and would fire upon 
being brushed against an object such as 
clothing or even a change in temperature 
might fire the gun; and that the defend- 
ant was an instructor in firearms in the 
army during the war and would not have 
missed from the distance of eight feet 
had he been aiming at the prosecuting 
witness. State v. Smith, 126 M 124, 246 
P 2d 227, 228. 

Evidence was sufficient to justify a con- 
viction under this section when it was 
shown that defendant was with a group 
of boys who fired a barrage of shots at a 
house and some of the pellets hit .the 
house; the fact that the prosecuting wit- 
ness had moved to a position away from 
the line of fire did not prevent the attack 


94-603. 


Instructions 


It was error to refuse defendant’s in- 
structions defining assault in the third 
degree, and instead instructing the jury 
as to assault in the first and second de- 
gree but omitting any instruetions de- 
fining what felony was intended to be 
committed by assaulting a person with a 


94-605. 
Subd. 3 
Operation and Effect 


Evidence failed to justify a conviction 
of assault with a deadly weapon when it 
was shown that the defendant was merely 
exercising force in defense of his home, 
inasmuch as the prosecuting witness came 
to defendant’s cabin in the company of 


CRIMES AND CRIMINAL PROCEDURE 


(10977) Assault in second degree. 


from being an assault upon him and sus- 


‘tained the charge that the guns were 


fired toward him and in his direction. 
State v. Simon, 126 M 218, 247 P 2d 481, 
482, 483, 484. 


Proof of Offense Different Than That 
Charged 


Where defendant was charged with as- 
sault in the second degree as defined in 
subd. 4, it was error to introduce evidence 
that the defendant in pointing the firearm 
was resisting a lawful arrest by the sheriff 
in violation of subd. 5. State v. Storm, 
124 M 102, 220 P 2d 674, 675. 


Sufficiency of Evidence 


Where evidence did not show that de- 
fendant pointed gun at sheriff after he 
was handed paper by deputy which pur- 
ported to be a warrant, evidence was in- 
sufficient to support a conviction under 
either subd. 4 or 5 of this section. State 
v. Storm, 124 M 102, 220 P 2d 674, 678. 


Sufficiency of Information 


Information charging defendant with 
unlawfully threatening another by point- 
ing a loaded revolver at him charged a 
criminal offense. State v. Storm, 124 M 
102, 220 P 2d 674, 675. 


References 


Cited or applied in State ex rel. Neilson 
v. District Court, 128 M 445, 277 P 2d 536, 
539. 


(10978) Assault in third degree. 


gun. Since the jury had no way of know- 


ing what felony, if any, the defendant 


intended to commit upon a person by 
pointing a gun at him, the jury should 
have been allowed to consider whether 
or not defendant was guilty of third 
degree assault. State v. Quinlan, 126 M 
52, 244 P 2d 1058, 1059. 


(10980) Use of force not unlawful. 


another fellow who had intruded in de- 
fendant’s home and lived there without 
defendant’s permission and who the de- 
fendant had to forcibly evict, and also 
someone had been stealing log poles from 
the defendant. State v. Nickerson, 126 
M 157, 247 P 2d 188, 192, 193. 


CHAPTER 7—BIGAMY AND INCEST 


94-705. (11029) Incest. 


Amendment of Information 
There was no substantial change in the 


charge where the court allowed the state to 
amend an information charging defend- 


BURGLARY AND 


ant with incest by changing “fornication” 
to “adultery.” Whether the defendant was 
married and unmarried at the time is not a 
material ingredient of the offense. In 


HOUSEBREAKING 94-902 


either event the defendant is guilty, if 
the intercourse charged is proved. State v. 
Kuntz, 130 M 126, 295 P 2d 707, 710. 


CHAPTER 8—BRIBERY AND CORRUPTION 


94-804. 
Operation and Effect 


Where the evidence discloses that the 
defendant conversed with a grand juror 
privately at the latter’s home it can not 


94-806. (10858) Embracery. 


Operation and Effect 

After a person has been discharged as a 
grand juror, the crime of embracery could 
not be committed even though the de- 


(10856) Improper attempts to influence jurors, referees, etc. 


be construed to be in the regular course 
of proceedings and thus within the ex- 
ception to this section. State v. Porter, 
125 M 503, 242 P 2d 984, 990. 


fendant thought he was influencing a 
grand juror. State v. Porter, 125 M 503, 
242 P 2d 984, 987. 


CHAPTER 9—BURGLARY AND HOUSEBREAKING—POSSESSION OF 


BURGLARIOUS INSTRUMENTS AND DEADLY WEAPONS 


Section 94-901. 
94-904, 


94-901. (113846) Burglary defined. Every person who enters any house, 
room, apartment, tenement, shop, warehouse, store, mill, barn, stable, out- 


house, or other building, tent, motor vehicle and aircraft, vessel, or rail- 
road car, with intent to commit grand or petit larceny or any felony, is 


Burglary defined. 
Word “enter” defined. : 


guilty of burglary. 

History: Ap. p. Sec. 58, p. 188, Bannack 
Stat.; re-en. Sec. 69, p. 281, Cod. Stat. 
1871; re-en. Sec. 69, 4th Div. Rev. Stat. 
1879; amd. Sec. 1, p. 50, L. 1885; re-en. 
Sec. 73, 4th Div. Comp. Stat. 1887; amd. 
Sec.’ 820, Pen. C. 1895; re-en. Sec. 8620, 
Rev. C. 1907; re-en. Sec. 11346, R. C. M. 
1921; amd. Sec. 1, Ch. 126, L. 1949; amd. 
Sec. 1, Ch. 17, L. 1957. Cal. Pen. C. Sec. 
459. 


Amendments 

The 1949 amendment inserted the word 
“sutomobile” and the word “or” before 
“railroad ear.” 

The 1957 amendment substituted the 
words “motor vehicle and aircraft” for 
the word “automobile.” 


Effective Date 


Seetion 2 of Ch. 17, Laws 1957 provided 
the act should be in effect from and after 
its passage and approval. Approved Feb- 
ruary 18, 1957. 


94-902. 


Failure to Prove Time Crime Was Com- 
mitted. 
Where the information alleges night- 


Truck 


The legislature has made it clear that 
an automobile and truck are to be con- 
sidered two distinct and separate vehicles 
for registration and tax purposes. It 
does not make sense to hold that the 
legislature intended, in making entry into 
an automobile burglary, to have intended 
the word “automobile” as a general term, 
and to include automobiles, trucks, busses 
and the like. Had the legislature in- 
tended to use a general term, it would 
have used the term “motor vehicle.” Cer- 
tainly no interpretation should be given 
any word which would make an act a 
crime unless it is clear that the legisla- 
ture intended that interpretation should 
be given such word. State v. Duran, 127 
M 233, 259 P 2d 1051, 1052. (See, how- 
ever, the dissenting opinion, 127 M 233, 
259 P 2d 1051, 1054.) 


References 


Cited in State v. Allison, 122 M 120, 
199 P 2d 279, 299; State v. Fitzpatrick, 
125 M 448, 239 P 2d 529. 


(11347) Degrees of burglary. 


time or first degree burglary it is essential 
that the state prove the crime occurred 
during the nighttime as provided in sec- 


5 


94-904 CRIMES AND CRIMINAL PROCEDURE 


a conviction of nighttime burglary cannot 
stand. State v. Fitzpatrick, 125 M 448, 
239 P 2d 529. 


tion 94-905. When the evidence is that 
the crime took place sometime between 
3:15 a.m. and 8:00 a.m. and that on the 
particular day the sun rose at 5:56 a.m. 


94.904. (11349) Word “enter” defined. The word “enter,” as used in 
this chapter, includes the entrance of the offender into such house, room, 
apartment, tenement, shop, warehouse, store, mill, barn, stable, outhouse, or 
other building, tent, automobile, vessel, or railroad car, or the insertion 
therein of any part of his body, or of any instrument or weapon held in his 
hand, or used or intended to be used, to threaten or intimidate the inmates, 


or to detach or remove the property. 


History: En. Sec. 823, Pen. C. 1895; 
re-en. Sec. 8623, Rev. C. 1907; re-en. Sec. 
113849, R. C. M. 1921; amd. Sec. 2, Ch. 
126, L. 1949. 


Amendment 


The 1949 amendment inserted the words 
“store, mill, barn” and the word “automo- 
bile.” 


94.905. (11350) Nighttime defined. 
Operation and Effect 


When an information charges night- 
time or first degree burglary, proof that 
the crime occurred in the period between 


Repealing Clause 


Section 3 of Ch. 126, Laws 1949 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


Effective Date 
Section 4 of Ch. 126, Laws 1949 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
March 1, 1949. 


sunset and sunrise is essential in order 


to convict the defendant. State v. Fitz- 
patrick, 125 M 448, 239 P 2d 529. 


CHAPTER 10—COMMON NUISANCES—MAINTENANCE IN CONNECTION 
WITH SELLING INTOXICATING LIQUORS—OPIUM— 
PROSTITUTION AND GAMBLING 


Section 94-1002. 


94-1001. 


Operation and Effect 


Actions for the prosecution of gambling 
laws may be prosecuted under either of 
these sections or under sections 94-2401 and 


Certain buildings declared nuisances. 


(11123) Definition of “person” and “building.” 


under this law for abatement of gambling 
nuisance, rather than under sections 94- 
2401 and 94-2404 for criminal punishment, 
is not a matter of which the defendant 


94-2404, or under each and all of such 
sections. State ex rel. Replogle v. Joyland 
Club, 124 M 122, 220 P 2d 988, 1000. 

Fact that county attorney proceeded 


94-1002. (11124) Certain buildings declared nuisances. Every build- 
ing or place or tract of land under one ownership used for the purpose of 
lewdness, assignation, or prostitution, and every building or place or tract 
of land under one ownership wherein or upon which acts of lewdness, assig- 
nation, or prostitution are held or occur, and any building, place or tract 
of land under one ownership wherein or upon which gambling or those 
other illegal acts prohibited by chapter 24 and chapter 30, Title 94 Revised 
Codes of Montana, 1947, are carried on or occurs, contrary to any of the 
laws of the state of Montana, or wherein any wine rooms are conducted 
or maintained, contrary to the laws of the state of Montana, or wherein 
any opium or coca leaves, their salts, derivatives, and preparations thereof 
are sold or given away or used contrary to the laws of the state of Montana, 
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can complain on appeal. State ex rel. 
Replogle v. Joyland Club, 124 M 122, 220 
P 2d 988, 1000. 


COMMON NUISANCES 


94-1009 


is a nuisance which shall be enjoined, abated, and prevented as hereinafter 
provided, whether the same be a public or private nuisance. 


History: En. Sec. 2, Ch. 95, L. 1917; 
‘amd. Sec. 1, Ch. 76, L. 1921; re-en. Sec. 
11124, R. C. M. 1921; amd. Sec. 1, Ch. 268, 
L. 1959. 


Amendment 


The 1959 amendment inserted the words 
“or tract of land under one ownership” 
the first two times it appears and substi- 
tuted the words “place or tract of land 
under one ownership wherein or upon 
which gambling or those other illegal acts 
prohibited by chapter 24 and chapter 30, 
Title 94 Revised Codes of Montana, 1947, 
are” for the words “wherein gambling is.” 


Repealing Clause 


Section 2 of Ch. 268, Laws 1959 re- 
pealed all acts or parts of acts in conflict 
therewith. 


Effective Date 


Section 3 of Ch. 268, Laws 1959 pro- 
vided the act should be in effect from and 


94-1003. 
References 


Cited or applied in Chovanak v. Mat- 
thews, 120 M 520, 188 P 2d 582, 584; 


after its passage and approval. Approved 
March 16, 1959. 


Cross-Reference 


See note to sec. 94-1004. State ex rel. 
Olsen v. 30 Club, 124 M 91, 219 P 2d 307; 
State ex rel. Bergland v. Bradley, 124 
M 434, 225 P 2d 1024. 


Punch Boards 


Premises wherein punch boards are op- 
erated may be abated as a nuisance inas- 
much as punch boards constitute a lot- 
tery and play at lottery is gambling. Sec- 
tions 84-5701, 84-5702 (since repealed) and 
94-2401 which assume to authorize the use 
of punch boards as trade stimulators vio- 
late § 2, Art. XIX of the Montana Consti- 
tution, which prohibits the legislature from 
authorizing lotteries, and therefore are in- 
valid and do not prevent the abatement 
of the premises as a nuisance. State ex 
rel. Harrison v. Deniff, 126 M 109, 245 
P 2d 140. 


(11125) County attorney to abate nuisance, etc. 


State ex rel. Harrison v. Deniff, 126 M 
109, 245 P 2d 140. 


94-1004. (11126) Verification of complaint—temporary injunction. 


Law Applicable 


The procedure for the abatement of a 
nuisance per se provided by the statute is 
that set forth by this law and the general 
procedure for the issuance of an injunction 
in ordinary civil cases has no application. 
State ex rel. Bergland v. Bradley, 124 M 
434, 225 P 2d 1024. 


Order Quashing Injunction Appealable 

Where temporary injunction enjoining 
defendant from conducting the business 
constituting a nuisance as described in the 
complaint was quashed same day of issu- 
ance and an order issued enjoining defend- 
ant from operating “any of the games of 
chance described in the complaint con- 
trary to the laws of the State of Montana,” 
such order was appealable. State ex rel. 
Olsen v. 30 Club, 124 M 91, 219 P 2d 307, 
309. 


94-1009. 


Operation and Effect 


This section did not give authority to 
court to order the return of the property 
to the owners where sheriff in executing 
judgment made return of no gambling 
equipment found notwithstanding that de- 
fendants had stipulated that gambling 


Quashing Injunction Prior to Hearing 


Where complaint and affidavits showed 
prima facie that premises constituted a 
nuisance per se, it was error to quash the 
temporary injunction issued thereunder 
when defendant filed affidavit under pro- 
visions of section 93-4211, but injunction 
should have remained in effect until a 
hearing was had. State ex rel. Olsen v. 30 
Club, 124 M 91, 219 P 2d 307, 309. 


Verified Complaint 


A complaint filed by a person other than 
the county attorney, if verified on informa- 
tion and belief pursuant to section 93-3702, 
is sufficient for the issuance of a temporary 
injunction. State ex rel. Bergland v. 
Bradley, 124 M 434, 225 P 2d 1024. 


(11131) Owner may give bond—terms of bond, etc, 


equipment was in their possession. State 
ex rel, Olsen v. Craven Cigar Store, 124 
M 310, 220 P 2d 1029, 1038. 


References 


Cited or applied in State ex rel. Har- 
rison v. Deniff, 126 M 109, 245 P 2d 
140, 142. 


94-1101 


CRIMES AND CRIMINAL PROCEDURE 


CHAPTER 11—CRIMINAL CONSPIRACY AND ILLEGAL PRACTICES IN 
RESTRAINT OF TRADE—TRUSTS—DISCRIMINATIONS—POOLING 
GRAIN WAREHOUSES—DESTROYING FOOD 


94-1101. 
References 


Cited or applied in State v. Simon, 
126 M 218, 247 P 2d 481, 485. 


94-1104. 
Insurance Business 
Since this section prohibits conspiracies 
in restraint of trade in the insurance busi- 
ness, federal district court, because of the 
provisions of the McCarran Act (15 U. 
S. C. §1 et seq.), would have no jurisdic- 


(10898) Criminal conspiracy defined and punishment fixed. 


Bill of particulars to one accused of 
conspiracy to overthrow government. 5 
ALR 2d 496. 


(10901) Unlawful trusts and monopolies—penalty. 


tion of a suit for violation of the Sherman 
and Clayton Acts involving the business of 
insurance, unless the suit fell within an 
exception to the McCarran Act. Profes- 
sional & Business Men’s Life Ins. Co. v. 
Bankers Life Co., 163 F Supp 274, 280. 


CHAPTER 14—ELECTION FRAUDS AND OFFENSES—CORRUPT PRACTICES ACT 


Section 94-1475. Political literature to contain name of officer of organization or person 
publishing and producing. 
94-1476. Violation of preceding section a misdemeanor. 


94-1454. 


Compiler’s Note 


This section may be partially superseded 
by sec. 94-1475. 


(10800) Political criminal libel. 


94-1475. Political literature to contain name of officer of organization 


or person publishing and producing. 


It shall be unlawful for any person 


to publish, print, mimeograph, type or otherwise produce any dodger, bill, 
handbill, pamphlet or other document which is designed to aid, injure or 
defeat any candidate or any political party or organization or measure 
before the people unless it is stated therein the name of the chairman or 
secretary, or the names of the other officers of the political or other organi- 
zation publishing, printing, mimeographing, typing or otherwise producing 
such dodger, bill, handbill, pamphlet or other document or the name of 
some voter who is responsible therefor with his residence and street address, 
if any, together with the name of the publisher, printer or the producer 
thereof with his residence and street address, if any, or his place of business. 


History: En. Sec. 1, Ch. 74, L. 1951. officers of the political or other organiza- 


Title of Act 


An act making it unlawful for any 
person to publish, print, mimeograph, type 
or otherwise produce any dodger, bill, hand- 
bill, pamphlet or other document designed 
to aid, injure or defeat any candidate or 
any political party or organization or 
measure before the people, unless it is 
stated therein the name of the chairman 
or secretary, or the names of the other 


94-1476. Violation of preceding section a misdemeanor. 


tion producing the same, or the name of 
some voter who is responsible therefor 
with his residence and street address, if 
any, together with the name of the pub- 
lisher, printer or other producer thereof 
with his residence and street address, if 
any, or his place of business, and providing 
that violation thereof shall constitute a 
misdemeanor, and repealing all acts and 
parts of acts in conflict herewith. 


Any person 


who shall violate the provisions of this act shall be guilty of a misdemeanor. 


History: En. Sec. 2, Ch. 74, L. 1951. 


Repealing Clause 


Section 3 of Ch. 74, L. 1951 repealed all 
acts and parts of acts. in conflict therewith. 


Elections¢309. 
29 C.J.S. Elections § 334. 


FALSE PERSONATION AND CHEATS 94-1805 


CHAPTER 18—FALSE PERSONATION AND CHEATS 


Section 94-1805. Obtaining money, property or services by false pretenses. 


94-1822. Inducing engagement as an advertising agency for sale of real prop- 
erty by misrepresentation of fact concerning services—penalty. 
94-1805. (11410) Obtaining money, property or services by false pre- 


tenses. Every person who knowingly and designedly, by false or fraudu- 
lent representation or pretenses, defrauds any other person of money or 
property, including evidence of indebtedness, or who knowingly and de- 
signedly obtains the service of another by false or fraudulent representa- 
tion or pretenses, or who causes or procures others to report falsely of his 
wealth or mercantile character, and by thus imposing upon any person 
obtains credit, and thereby fraudulently receives services or gets into 
possession of money or property, is punishable in the same manner and to 
the same extent as for larceny of the money or the value of the property 


or services so obtained. 


History: En. Sec. 933, Pen. C. 1895; 
re-en. Sec. 8683, Rev. C. 1907; amd. Sec. 1, 
Ch. 60, L. 1921; re-en. Sec. 11410, R. C. 
M. 1921; amd. Sec. 1, Ch. 130, L. 1959. 
Cal. Pen. C. Sec. 532. 


Amendment 


The 1959 amendment inserted the words 
“or who knowingly and designedly obtains 
the service of another by false or fraudu- 
lent representation or pretenses”; inserted 
the words “receives services or’ and sub- 
stituted the words “the value of the prop- 
erty or services” for the word “property.” 


_ Application 

A defendant charged under section 94- 
1806 with obtaining property by means of 
a confidence game cannot be convicted on 
evidence which shows that the defendant 
obtained such property “by false or fraud- 
ulent representation or pretenses” under 
this section because such crimes are sep- 
arate and distinct offenses. State v. Allen, 
128 M 306, 275 P 2d 200, 201. (Dissenting 
Opinions, 128 M 306, 275 P 2d 200, 205, 
206.) 


Evidence of an Offense Not Charged in 
the Information 


When a county officer is charged with 
collecting illegal fees, by presenting a 
claim under the name of another to the 
county for work which was within his 
duties as county surveyor it was prejudi- 
cial error for the court to admit evidence 
of another claim submitted by the county 
surveyor to the county which offense was 
not charged in the information (Justices 
Bottomly and Angstman dissenting). State 
v. Hale, 126 M 326, 249 P 2d 495, 496. 


Information 


Where a statute uses general or generic 
words in defining the offense the informa- 


tion or indictment bottomed upon that 
statute must specify the particular facts 
which constitute the offense. State v. Hale, 
129 M 449, 291 P 2d 229, 232. (Dissenting 
opinion, 129 M 449, 291 P 2d 229, 236.) 

An information may be drawn consistent 
with this section which is not vulnerable 
to the objection that it is bad for duplicity 
for charging an offense under section 94- 
3908 (presenting fraudulent claim to a 
county). State v. Hale, 129 M 449, 291 P 2d 
229, 234. (Dissenting opinion, 129 M 449, 
291 P 2d 229, 236.) 

Information which avers only that the 
defendant made a “false” or “fraudulent” 
representation is not sufficient. It must 
expressly allege the facts which made the 
stated pretense false. State v. Hale, 129 M 
429, 291 P 2d 229, 232. (Dissenting opin- 
ion, 129 M 449, 291 P 2d 229, 236.) 

To characterize a representation as 
“false” or “fraudulent” does not suffice 
to state the offense. The particulars in 
which the representations relied upon are 
false must appear from facts directly and 
positively set out. State v. Hale, 129 M 
449, 291 P 2d 229, 231. (Dissenting opin- 
ion, 129 M 449, 291 P 2d 229, 236.) 


Operation and Effect 


When a county officer is charged with 
collecting illegal fees by presenting a 
claim under the name of another to the 
county for work which was within his 
duties as county surveyor, the public poli- 
ey of this state under section 94-5516 is 
that, as a matter of defense, the county 
officer is entitled to offer evidence of his 
good faith or honest mistake and the 
value received by the county. State v. 
Hale, 126 M 326, 249 P 2d 495, 496. 


References 


Cited or applied in State v. Keller, 
126 M 142, 246 P 2d 817, 821. 


94-1806 CRIMES AND CRIMINAL PROCEDURE 


Obtaining payment by debtor on valid False representations as to income, 
indebtedness by false representation as profits, or productivity of property as 
criminal false pretenses. 20 ALR 2d 1266. fraud. 27 ALR 2d 14. 


94-1806. (11411) Confidence games. 

Application ent in order to maintain an action under 

Where evidence disclosed that all the this section. State v. Hale, — M —, 3828 
defendant did, to induce the complaining P 2d 930, 934. ‘ , ; 
witness to give him the ring, was, after The confidence games described in this 
she had broached the subject of oil wells, Section are those whereby an elaborate 
to say, in effect that he had an oil well in scheme is developed to play upon the cre- 
Louisiana from which he received $800 a dulity or sympathy or some other trait of 
month income, and that he would cut her the victim. State v. Hale, — M —, 328 
in for $200 of that income. The jury P 2d 930, 934. 
could assume such statements were false, j 
since, according to the complaining wit- Operation and Effect 
ness, neither the first $200 due July 15th, A defendant charged under this section 
nor any other was ever paid to her. De- with obtaining property by means of a 
fendant should have been prosecuted confidence or bunco game cannot be con- 
under section 94-1805 “obtaining money or victed on evidence which shows that de- 
property by false pretenses,” not under fendant obtained such property “by false 
this section “confidence games.” State v. or fraudulent representation or pretenses” 
Allen, 128 M 306, 275 P 2d 200, 205. (Dis- under section 94-1805, because such crimes 
senting opinions, 128 M 306, 275 P 2d 200, are separate and distinct offenses. State 


205, 206.) v. Allen, 128 M 306, 275 P 2d 200, 201. 
(Dissenting opinions, 128 M 306, 275 P 2d 
Confidence or Bunco Game 200, 205, 206.) 
It is a crime to obtain or attempt to ob- ie ; 
tain money by the use of a confidence Separate and Distinct Crime 
game. State v. Hale, — M —, 328 P 2d This statute covers a separate and dis- 
930, 934. tinct crime from that covered by section 
94-2406. State v. Hale, — M —, 328 P 2d 
Construction of Statute 930, 934. 


The element of confidence must be pres- 


94-1822. Inducing engagement as an advertising agency for sale of 
real property by misrepresentation of fact concerning services—penalty. 
Any person engaged or purporting to be engaged as an advertising agency 
for real property who accepts or solicits money or other considerations for 
himself or for any other person, in connection with the execution by an 
owner of real property of any contract whereby such owner authorizes 
such person to serve as an advertising agency for the sale of such property, 
and who for the purpose of inducing the owner of such property to enter 
into such a contract makes or procures the making of any oral or written 
representation of fact with respect to the nature or extent of the services 
to be rendered for or on behalf of such owner by any such person under 
such contract, with reasonable ground for belief that such representation 
is not true, or who refrains from disclosing to such owner, any matter of 
fact pertinent to the nature or extent of the services to be rendered for or 
on behalf of such owner by any such person under such contract is guilty 
of a felony and shall be imprisoned for not less than one (1) year nor more 
than five (5) years. 

History: En. Sec. 1, Ch. 125, L. 1959. facts pertinent to such contract is a felony 
Title of Act and prescribing a penalty; containing a 


repealing clause. 
An act declaring that the acceptance or ? 
solicitation of money or other considera- Repealing Clause 
tions in connection with any. contract for Section 2 of Ch. 125, Laws 1959 re- 
the advertising of real property by mis-  pealed all acts and parts of acts in con- 
representation or by failing to disclose flict therewith. 
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GAMBLING : ~ 94-2012 


CHAPTER 20—FORGERY AND COUNTERFEITING 
94-2001. (11355) Forgery of wills, conveyances, etc. 


Cross-Reference The indorsement of an auditor’s warrant 
State tax stamps, counterfeiting, sec, mounts to the indorsement of an order 
94-35-260. within the meaning of the statute. State 


v. Phillips, 127 M 381,. 264 P 2d 1009, 
Act Committed by Indian on Indian Res- 1011. 
ervation — : : ae 
State court was without jurisdiction to FOE D Ve’ ied eon ea aes ee oor i 


try an Indian for forgery of a check paeg rs Soe ouor oe 

where the Indian attempted to cash the The testimony of the person who forged 
check on a store located within the bound- the indorsement on a warrant and who 
aries of an Indian Reservation. The de- Was not implicated in the matter of 
fendant is still a ward of the federal gov- passing or uttering the instrument is 
ernment and is still under the exclusive corroborating evidence to the testimony 
jurisdiction of the federal government for Of an accomplice of the defendant charged 
all acts and crimes defined and made pun- With uttering the forged instrument, since 
ishable by the laws of Congress, when the person who forged the indorsement is 
committed within the exterior boundaries 20t an accomplice to the defendant who 
of an Indian reservation. State ex rel. uttered the instrument as the making of 


Bokas v. District Court, 128 M 37, 270 P the instrument and the uttering of it 


2d 396. are two separate crimes although they 
both constitute forgery. State v. Phil- 
Non-negotiable Instruments lips, 127 M 381, 264 P 2d 1009, 1014. 


The fact that a warrant is non-nego- (See, however, the dissenting opinions in 
tiable does not affect the question as to 127 M 381, 264 P 2d 1009, 1016, 1018.) 
whether one who passes it when contain- 


ing a known forged indorsement is guilty ‘Unnecessary for Instrument to Create 
of forgery. State v. Phillips, 127 M 381, Civil Liability 
264 P 2d 1009, 1011. It is not necessary that the forged in- 
e ay strument should create civil liability be- 
Passing of Auditor’s Warrant fore it can be held to be forgery. State 


The statute when speaking of indorse- v. Phillips, 127 M 381, 264 P 2d 1009, 
ments while not specifically mentioning 1011. 
auditors’ warrants does cover “orders.” 


94-2006. (11360) Possessing or receiving forged or counterfeit bills, ete. 


References M 357, 303 P 2d 393 at 406 (dissenting 
Cited or applied in State v. Rother, 130 opinion). 


94-2007. (11361) Making, passing or uttering fictitious bills, etc. 


References M 357, 303 P 2d 393 at 406 (dissenting 
Cited or applied in State v. Rother, 130 opinion). 


94-2008. (11362) Counterfeiting coin, bullion, etc. 


References M 357, 303 P 2d 393 at 406 (dissenting 
Cited or applied in State v. Rother, 130 opinion). 


94-2010. (11364) Possessing or receiving counterfeit coin, bullion, etc. 


References M 357, 303 P 2d 393 at 406 (dissenting 
Cited or applied in State v. Rother, 180 opinion). 


94-2012. (11366) Counterfeiting railroad tickets, etc. 


References M 357, 303 P 2d 393 at 406 (dissenting 
Cited or applied in State v. Rother, 130 opinion). 


CHAPTER 24—GAMBLING 


Section 94-2429. Slot machines—possession unlawful. 
94-2430. Slot machine defined. 
94-2431. Person or persons defined. 
94-2432. Penalty for possession or permitting use of slot machine. 
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94-2401 


CRIMES AND CRIMINAL PROCEDURE 


94-2401. (11159) Gambling games prohibited—penalty, etc. 


Compiler’s Note 


That part of this section which relates 
to slot machines is probably superseded by 
secs. 94-2429 to 94-2432. 


Cross-Reference 


See note to sec. 94-2403. State v. Israel, 
124 M 152, 220 P 2d 1003, 1011. 


Constitutionality 


This act and sections 84-5701, 84-5702 
(since repealed) authorizing and licensing 
so-called trade stimulators is void and in- 
valid as violative of §2, Art. XIX of the 
Montana Constitution, which prohibits the 
legislature from authorizing lotteries. State 
ex rel. Harrison v. Deniff, 126 M 109, 245 
P 2d 140, 141, 142. 


Construction of Amendment 


The 1937 amendment to this section 
which added the licensing provisions did 
not affect section 94-2404. State ex rel. 
Replogle v. Joyland Club, 124 M 122, 220 
P72d-988,.996. 


Prosecution of Gambling Laws 


Actions for violation of the gambling 
laws may be prosecuted under either this 
section and section 94-2404 or under section 
94-1001 et seq., the abatement law, or 
under each and all of such sections. State 
ex. rel. Replogle v. Joyland Club, 124 M 
122, 220 P 2d 988, 1000. 


Religious, Fraternal and Charitable Or- 
ganizations 


Religious, fraternal and charitable or- 
ganizations and private homes are by 
section 94-2403 exempt from the payment 
of license fees but are not exempt from 
the provisions of this act which existed 
prior to the 1937 amendment. State ex 


rel. Replogle v. Joyland Club, 124 M 122, 
220 P 2d 988, 996; State v. Israel, 124 
M 152, 220 P 2d 1003, 1011. 


Slot Machines 


Slot machines are not included among 
the enumerated “hickey” games nor among 
the “trade stimulators” from which the 
ban was lifted by the 1937 amendment 
known as the “Hickey Law.” State v. 
Israel, 124 M 152, 220 P 2d 1003, 1010; 
State ex rel. Olsen v. Crown Cigar Store, 
124° Me 310;-820 .P 2d. 1029, 10o2. 

Information charging defendant with the 
operation of slot machines was not subject 
to demurrer as not charging an offense. 
State v. Israel, 124 M 152, 220 P 2d 1003, 
1009. 

This section, banning the possession of 
slot machines, has not been repealed by 
sections 84-3601 to 84-3610 (since repealed). 
State v. Engle, 124 M 175, 220 P 2d 1015, 
1016; State ex rel. Olsen v. Crown Cigar 
Store, 124 M 310, 220 P 2d 1029, 10382. 

The ban against slot machines was not 


-lifted by sections 84-5701, and 84-5702 


(since repealed). State ex rel. Olsen v. 
Crown Cigar Store, 124 M 310, 220 P 2d 
1029, 1032. 

The operation of all slot machines is 
prohibited to all persons without exception. 
State ex rel. Olsen v. Crown Cigar Store, 
124-M 310, 220 P 2d 1029, 1032. 


References 

Cited or applied in State v. Read, 124 
M 184, 220 P 2d 1020; State v. Tursich, 
127 M 504, 267 P 2d 641, 642; State v. 
Porter, 130 M 299, 300 P 2d 952. 


Entrapment to commit offense with 
respect to gambling or lotteries. 31 ALR 
2d 1212. 


94-2403. Organizations excluded from act. 


Construction 

The words “this act” in this section mean 
the licensing provisions of section 94-2401 
which were added by the 1937 Act but not 
the remainder of such section which was in 
existence prior to such 1937 amendment. 
State ex rel. Replogle v. Joyland Club, 
124 M 122, 220 P 2d 988, 996. 


94-2404. 


Cross-Reference 
See note to sec. 94-2401. State ex rel. 


Replogle v. Joyland Club, 124 M 122, 220 
P 2d 988, 1000. 


Effect of Other Laws 

This section was not affected by the 1937 
amendment to section 94-2401. State ex 
rel. Replogle v. Joyland Club, 124 M 122, 
220 P 2d 988, 996; State ex rel. Olsen v. 
Crown Cigar Store, 124 M 310, 220 P 2d 
1029, 1032. 
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Slot Machines 

There is nothing in this law that makes 
it lawful for any person or any religious, 
fraternal or charitable organization, or any 
private home to run, conduct or keep any 
slot machine within the state of Montana. 
State v. Israel, 124 M 152, 220 P 2d 
1003, 1011. 


(11160) Possession of gambling implements prohibited. 


This section, banning the possession of 
slot machines, has not been repealed by 
sections 84-3601 to 84-3610 (since re- 
pealed). State v. Engle, 124 M 175, 220 P 
2d 1015, 1016; State ex rel. Olsen v. Crown 
Cigar Store, 124 M 310, 220 P 2d 1029, 
1032. 


References 


Cited or applied in State v. Read, 124 
M 184, 220 P 2d 1020. 


GAMBLING 


94-2406. 
Confidence or Bunco Game 


Any game which is by this statute out- 
- lawed, may be a confidence or bunco game, 
for the design and conduct of those who 
use it gives it its character under this 
statute. State v.-Hale, — M —, 328 P 
2d 930, 936. 


Gambling Devices 


The games described in this section are 
purported gambling devices so contrived, 
although masked as legitimate operations, 
to bilk the victim of his wager by manipu- 
lation. These games do not depend upon 
the active or passive emotions of the vic- 
iim. wtate vy. Hale, — M -—, 328 P 2d 
930, 934. : 


“Morocco” 


Defendant who used and dealt with 
game of “Morocco,” a confidence game 
and buneo game, to win money from his 
victim was properly convicted of the 
erime prohibited by this section. State v. 
Hale, — M —, 328 P 2d 930, 934, 935. 


94-2409. 


Operation and Effect 

Any article, machine or apparatus main- 
tained or kept in violation of any of the 
provisions of sections 94-2401 or 94-2404 
is a public nuisance. State ex rel. Olsen v. 
Crown Cigar Store, 124 M 310, 220 P 2d 
1029, 1032. 


94-2413 


(11162) Brace and bunco games prohibited. 


Penalty 


The penalty of violating this statute is 
imposed upon every person who uses or 
deals with any game commonly known as 
a confidence game or buneo, as well as one 
who swins.) State visHale, —~M.—) 325 
P 2d 930, 933. 


Purpose of Statute 


This statute is aimed at person who 
uses or deals with a confidence game, or 
bunco game, and not so much against the 
inanimate paraphernalia so used. State v. 
Hale, — M —, 328 P 2d 930, 936. 


Separate and Distinct Crime 


This statute covers a separate and dis- 
tinct crime from that covered by section 
94-1806. State v. Hale, — M —, 328 P 
2d 930, 934. 


Use of Confidence Game 


It is a crime to use or deal with a con- 
fidence game or bunco. State v. Hale, — 
M —, 328 P 2d 930, 934. 


(11165) Maintaining gambling apparatus a nuisance. 


Siot Machines 


The using, operating, keeping, and main- 
taining for use, of slot machines constitutes 
a nuisance. State ex rel. Replogle y. Joy- 
land Club, 124 M 122, 220 P 2d 988; 
State v. Israel, 124 M 152, 220 P 2d 
1008, 1011; State ex rel. Brown v. Buffalo 
Rapids Club, 124 M 172, 220 P 2d 1014. 


94-2410. (11166) Duty of public officer to seize gambling implements, etc. 


Decree Requiring Sale Amended 


Decree requiring sheriff to sell seized slot 
machines was amended on appeal to require 
the sheriff to destroy such machines. State 
ex rel. Replogle v. Joyland Club, 124 M 
i eco 2d7 988). 1001. 


References 


Cited or applied in State v. Israel, 
124 M152, 220 P 2d.1003, 1011: 


Forfeiture of property used in connection 
with gaming before trial of individual 
offender. 3 ALR 2d 751. 


94-2411. (11167) Duty of magistrate to retain gambling implement, etc. 


Return of Machines Erroneous 


It was error for district court to order 
slot machines and other gambling equip- 
ment returned to defendant on an ex parte 
proceeding before the disposition of the 


94-2412. 


Cross-Reference 


See note to sec. 94-2411. State v. Israel, 
124 M 152, 220 P 2d 1003, 1009. 


case and the order is void ab initio. State 
v. Israel, 124 M 152, 220 P 2d 1003, 1009. 


References 


Cited or applied in State v. Engle, 124 
M 175, 220 P 2d 1015, 1017. 


(11167.1) Disposal of moneys confiscated, etc. 


References 


Cited or applied in State v. Engle, 124 
M 175, 220 P 2d 1015, 1017. 


94-2413, (11168) Authority to break and enter buildings where games, etc. 


References 


Cited or applied in State v. Israel, 124 


M 152, 220 P 2d 1003, 1012. 
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94-2414 


94-2414, 


References 
Cited in State v. Israel, 124 M 152, 
220 P 2d 1003, 1012. 


CRIMES AND CRIMINAL PROCEDURE 


(11169) Duty of public officer to make complaint. 


94-2416. (11171) Officers neglecting duty subject to forfeiture of office. 


References 
Cited in State v. Israel, 124 M 152, 
220° P 2d 1003, 1012. 


94-2417. 
References 


Cited in State v. Israel, 124 M 152, 
220 P 2d 1003, 1012. 


94-2418. 


Assignment of, or succession to, stat- 
utory right of action for recovery of 
money lost at gambling. 18 ALR 2d 999. 


94-2419. 


References 
Cited or applied in Miller v. Emerson, 
120 M 380, 186 P 2d 220. 


94-2423. 
Privilege or Immunity Must Be Claimed 


Even though it be assumed that the pro- 
visions of this section were broad enough 
to include testimony before a grand jury 
it. would have no application where de- 
fendant failed to claim either privilege or 
immunity when called before the grand 
jury. State v. Saginaw, 124 M 225, 220 
Prod 1021, 1023. 


Testimony before Grand Jury 


The words “grand jury” should not be 
read into this section which gives im- 


(11172) Receiving money to protect offenders prohibited. 


(11173) Losses at gambling may be recovered in civil action. 


(11174) Action may be brought by any dependent person. 


(11178) Immunity of witnesses. 


munity from prosecution to persons testi- 
fying before a “court or magistrate.” State 
v. Saginaw, 124 M 225, 220 P 2d 1021, 
1023. 

Defendant cannot, because of testimony 
before grand jury, be immune from prose- 
cution for offense charged in information 
filed by county attorney weeks before im- 
panelment of a grand jury. State v. Sagi- 
naw, 124 M 225, 220 P 2d 1021, 1023; 
State v. McRae, 124 M 238, 220 P 2d 
1025, 1027. 


94-2429. Slot machines—possession unlawful. From and after the 


passage and approval of this act, it shall be a misdemeanor and punishable, 
as hereinafter provided, for any person to use, possess, operate, keep or 
maintain for use or operation or otherwise, anywhere within the state of 


Montana, any slot machine of any sort or kind whatsoever. 


History: En. Sec. 1, Ch. 197, L. 1949. 


Title of Act 


An act prohibiting the licensing, use, 
operation, keeping or maintenance of slot 
machines within the state of Montana; de- 
fining certain terms used in this act; pro- 
viding penalties for the violation of this 
act and repealing all acts and parts of 


acts in conflict herewith; providing for 
a referendum on this act; and providing 
for local option elections in counties on 
the question of the licensing and opera- 
tion of slot machines and specifying the 
procedure for holding said election. 


Gaming©~79(1). 
38 C.J.S. Gaming § 99. 


94-2430. Slot machine defined. A slot machine is hereby defined as 
a machine operated by inserting a coin, token, chip or trade check therein 
by the player and from the play of which he obtains, or may obtain, money, 
checks, chips or tokens redeemable in money. Merchandise vending machines 
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HOMICIDE 94-2502 


where the element of chance does not enter into their operation are not 
within the provisions of this act. 
History: En. Sec. 2, Ch. 197, L. 1949. 


94-2431. Person or persons defined. In addition to their ordinary 
meaning, the word “person” or “persons,” as used in this act, shall include 
both natural and artificial persons and all partnerships, corporations, asso- 
ciations, clubs, fraternal orders and societies, including religious, fraternal 
and charitable organizations. 

History: En. Sec. 3, Ch. 197, L. 1949. 


94-2432. Penalty for possession or permitting use of slot machine. Any 
person, partnership, club, society, fraternal order, corporation, co-operative 
association or any other person, individual or organization who violates 
any of the provisions of this act, or who permits the use of any slot machine, 
as herein defined, on any place or premises owned, occupied or controlled 
by him or it, shall be guilty of a misdemeanor and shall be punishable by 
a fine of not less than one hundred dollars ($100.00), nor more than five 
hundred dollars ($500.00), or by imprisonment in the county jail for not 
less than thirty (80) days nor more than six (6) months, or by both such 
fine and imprisonment. 2 


History: En. Sec. 4, Ch. 197, L. 1949. for the operation of slot machines, the act 
} 5 shall be in effect on said date as to sections 
Repealing Clause—Hffective Date 8 to 15, inclusive.” At the general election 


Section 5 of Ch. 197, L. 1949 read, “All in November, 1950, the majority of votes 
acts and parts of acts in conflict herewith, was against the operation of slot ma- 
particularly all laws of this state and all or- chines. Sections 7 to 16 of Ch. 197, L. 1949 
dinances of cities and towns relating tothe are therefore omitted. 
issuance of licenses for the operation of slot he a 
machines, are hereby repealed and this act Separability of Provisions 
shall take effect and be in force and effect Section 6 of Ch. 197, L. 1949 read, “If 
on and after the 31st day of December,1950, any part of this act shall be declared by 
as to sections 1 to 6, inclusive, provided a any court of competent jurisdiction to 
majority of the votes cast on this issue be unconstitutional, such unconstitution- 
are against the operation of slot machines, ality shall not affect the validity of the 
and if a majority of the votes so cast are remaining parts of this act.” 


CHAPTER 25—HOMICIDE 


94.2501. (10953) Murder defined. 


References Homicide in commission of felony where 

Cited or applied in State v. London, 131 the killing was the act of one not a partici- 
M 410, 310 P 2d 571. pant in the felony. 12 ALR 2d 210. 
94.2502. (10954) Malice defined—express or implied. 

Operation and Effect to show that the act amounts only to man- 


Hats slaughter. State v. Rivers, 133 M 129, 
It is not necessary to show pre-existing 390 P 2d 1004, 1006. 
malice against the deceased and malice 


may be shown directly or may be inferred References 
from a lack of provocation. State v. Lon- Cited or applied in State v. Dillon, 
don, 131 M 410, 310 P 2d 571, 582. 125 M 24, 230 P 24 764, 767. 
Malice may be express or implied and on 
proof of homicide by the defendant, malice Inference of malice or intent to kill 


is presumed, but the presumption does not where killing is by blow without weapon. 
exist in the presence of evidence tending 22 ALR 2d 854. 
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94-2503 


94.2503. (10955) Degrees of murder 


Felony-murder Rule 


Where the evidence disclosed that the 


defendant hired two men to set fire and 
burn his service station, and during the 
course of the arson the two men were 
burned and subsequently died, the defend- 
ant was guilty of first degree murder un- 
der the felony murder rule since any death 
directly attributable to a plot to commit 
arson makes all the conspirators in the 
arson plot equally guilty of first degree 


CRIMES AND CRIMINAL PROCEDURE 


Guilty of Lessor Offense 


Where defendant was charged with mur- 
der in the second degree it was permis- 
sible for the jury to find him guilty of 
involuntary manslaughter. State v. Alli- 
son, 122) M 120, 199 P 2d 279, 288. 


References 


Cited or applied in State v. Dillon, 
125 M 24, 230 P 2d 764, 767; State v. Lon- 
don, 131 M 410, 310 P 2d 571. 


Homicide: causing one, by threats or 
fright, to leap or fall to his death. 25 
ALR 2d 1186. 


murder. State v. Morran, 131 M 17, 306 
P 2d 679. 
94-2505. (10957) Punishment for murder. 


Operation and Effect 


Where there is evidence sustaining find- 
ing by trial court of murder in the first 
degree supreme court will not interfere 
with trial court’s determination and the 


94-2507. 
Subd. 2 


Acts of Omission 


Omission to perform an act required by 
law can be the basis for manslaughter. 
Hence, where evidence disclosed that a 
child, 5 months old, died due to starvation, 
and that his weight at death was only 5 
pounds 14 ounces which was but ten ounces 
over his birth weight, and that the father 
and mother had the means with which to 
care for the child, the evidence would be 
sufficient to support the conviction of the 
parents for manslaughter. State v. Bis- 
chert, 131 M 152, 308 P 2d 969. 

Criminal Negligence 

In every crime there must be a joint 
operation of act and intent or of act and 
criminal negligence; hence criminal negli- 
gence is an essential element of involun- 
tary manslaughter. State v. Strobel, 130 
M 442, 304 P 2d 606, 617. 

Insofar as the offense of involuntary 
manslaughter is concerned, the proof of 
culpability is supplied by evidence of 
criminal negligence. State v. Strobel, 130 
M 442, 304 P 2d 606, 617. 

It is wholly unnecessary in involuntary 
manslaughter cases to superimpose upon 
the requirement of the element of crim- 
inal negligence the further requirement 
that a determination must be made as to 
whether the act resulting in death might 
ordinarily be classified as malum in se or 
merely malum prohibitum, for, if the act is 
done in a manner which is criminally neg- 
ligent, it thereby becomes malum in se and 
thereby includes the element of mens rea. 
State v. Strobel, 130 M 442, 304 P 2d 606, 
GET 
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sentence of death. State v. Palen, 120 M 
434, 186 P 2d 223, 224. 
References 


Cited in Andres v. United States, 332 
U S 499, 92 L Ed 104, 68 S Ct 169. 


(10959) Manslaughter—voluntary and involuntary. 


Irrespective of the character of the un- 
lawful act, whether malum in se or merely 
malum prohibitum, the criminality of the 
act resulting in death is established if 
that act was done negligently in such a 
manner as to evince a disregard for human 
life or an indifference to consequences. 
State v. Strobel, 130 M 442, 304 P 2d 606, 
617. 

Neither ordinary negligence nor the vio- 
lation of traffic regulations unaccompanied 
by criminal negligence will suffice to es- 
tablish the essential element of mens rea. 
State v. Strobel, 130 M 442, 304 P 2d 
606, 619. 


Instructions 


Where judge instructed the jury in the 
language of the statute thereby giving the 
jury the definitions of both voluntary and 
involuntary manslaughter, defendant could 
not complain on ground there was no evi- 
dence of voluntary manslaughter in the 
case where the jury found him guilty of 
involuntary manslaughter. State v. Alli- 
son, 122 M 120, 199 P 2d 279, 289. 


Where defendant was charged with sec- 
ond degree murder but the court with- 
drew the murder charge from the jury 
and presented the question of the guilt 
or innocence of the defendant for the 
crime of manslaughter, an instruction 
charging the jury that the state must 
prove the “intent” alleged in the infor- 
mation could properly have been modified 
to apply to the crime of manslaughter, 
however, conviction will not be set aside 
where it appears that no prejudice result- 
ed.. State v. Allison, 122 M 120, 199 P 2d 
279, 291. 


HOMICIDE 


Where evidence showed that defendant 
was drunk and that he drove his automo- 
bile at a high rate of speed into the rear 
of another automobile going the same di- 
rection, causing it to catch fire and killing 
the occupants, the contention of defend- 
ant that he could not remember the events 
which transpired at that time did not es- 
tablish an accident and instruction on re- 
sponsibility for deaths caused by accident 
was not necessary. State v. Souhrada, 122 
M 377, 204 P 2d 792, 796. 

In prosecution for involuntary man- 
slaughter the issue is one of criminal neg- 
ligence rather than intent and giving of 
instruction that “intent is not an element 
of involuntary manslaughter” was not 
erroneous. State v. Souhrada, 122 M 377, 
204 P 2d 792, 797. 

Since the word “feloniously” is not 
necessary in the information it was not 
necessary that the word “feloniously” be 
defined by the court’s instructions and 
court’s erroneous definition could not have 
been prejudicial particularly where other 
instructions clearly advised the jury of 
the elements of the crime. State v. Souh- 
‘ rada, 122 M 377, 204 P 2d 792, 797. 

Where the court instructed the jury 
that in order to find the defendant guilty 
it must find that the defendant committed 
an unlawful act, not amounting to a fel- 
ony, and that the unlawful act was the 
proximate cause of the injury and death; 
and then in a later instruction defined 
criminal negligence as such that amounts 
to a wanton, flagrant, or reckless disre- 
gard of consequences or wilful indiffer- 
ence of the safety or rights of others, 
the instructions taken as a whole are 
correct. For while the former may, stand- 
ing alone, be inaccurate or even erron- 
eous, yet as qualified and explained by 
other portions of the charge, in pari 
materia, it fully and fairly submits the 
case to the jury. State v. Bosch, 125 
M 566, 242 P 2d 477, 480. 


Intent 

A wilful or evil intent is not a require- 
ment of involuntary manslaughter. State 
v. Pankow, — M —, 333 P 2d 1017, 1021. 

Operation and Effect 


This section is a recognition of the 
frailty of human nature, and has as its 


94-2510. 
References 
Cited or applied in State v. Storm, 127 


94-2511. 


Instructions 

Refusal to give instruction under this 
section was not reversible error in view of 
other instructions given. State v. Allison, 
122 M 120, 199 P 2d 279, 289. 


(10963) Excusable homicide. 


94-2511 


purpose to reduce a homicide committed 
under the circumstances therein contem- 
plated to the grade of manslaughter. State 
v. Messerly, 126 M 62, 244 P 2d 1054, 
1056. 


Photographs in Evidence 


In a prosecution of defendant for failure 
to provide food to an infant child which 
resulted in the child’s death, it was error 
to admit into evidence photographs of 
the body of the child which showed ghast- 
ly and gruesome looking sores or scars 
alleged to have been caused by dermatitis. 
The charge was for failure to provide food 
and not for the failure to provide medical 
eare and such photographs in no way went 
to the proof of starvation. Their purpose 
could only arouse the human feelings of 
the jury without aiding them in further 
understanding the crime charged. State v. 
Bischert, 131 M 152, 308 P 2d 969, 973. 


Sufficiency of Evidence 


Where defendant had invited another 
person to stay or “bunk” with him for the 
night, and thereafter, while in his tavern, 
shot through the screen and door of his 
bedroom striking such person who was on 
the other side of the door, jury was justi- 
fied in returning a verdict of guilty of 
involuntary manslaughter. State v. Alli- 
son, 122 M 120, 199 P 2d 279, 289. 

Defendant who deliberately drove his 
car around curve at a speed which he must 
have known was dangerous to human lives, 
those of himself and his passengers was 
properly convicted of involuntary man- 
slaughter. State v. Pankow, — M —, 
333 P 2d 1017, 1019. 


Sufficiency of Information 


Information for manslaughter against 
driver of death car was sufficient where 
it was in the form prescribed by section 
94-6404, complied with the requirements 
of sections 94-6403, 94-6405, and met the 
tests provided by section 94-6412. State v. 
Haley, 132 M 366, 318 P 2d 1084, 1085. 


Verdict of Manslaughter on Charge of 
Murder 


Where defendant was charged with mur- 
der in the second degree it was permis- 
sible for the jury to find him guilty of in- 
voluntary manslaughter. State v. Allison, 
122 M 120, 199 P 2d 279, 288. 


(10962) Proof of corpus delicti. 


M 414, 265 P 2d 971, 974 (concurring opin- 
ion). 


Homicide in commission of felony where 
the killing was the act of one not a partici- 
pant in the felony. 12 ALR 2d 210. 


94-2512 CRIMES AND CRIMINAL PROCEDURE 
94-2512. (10964) Justifiable homicide by public officers. 


Homicide in commission of felony where 
the killing was the act of one not a partici- 
pant in the felony. 12 ALR 2d 210. 


94-2513. (10965) Justifiable homicide by other persons. 


Homicide in commission of felony where 
the killing was the act of one not a partici- 
pant in the felony. 12 ALR 2d 210. 


CHAPTER 26—KIDNAPING 
94.2601. (10970.1) Kidnaping—penalty—place of trial. 


fense as constituting separate crime of 


Seizure or detention for purpose of 
kidnaping. 17 ALR 2d 1003. 


committing rape, robbery, or similar of- 


CHAPTER 27—LARCENY AND FALSIFICATION OF PUBLIC 
RECORDS AND JURY LISTS 


Section 94-2702. Uttering fraudulent checks or drafts—evidence. 


94-2701. (11368) Larceny defined. 


Civil Liability 

In action based upon indemnity bond 
issued by defendant to indemnify plaintiff 
against loss from fraud or dishonesty of 
its station agent, allegation in complaint 
that the agent while in possession of 
money and property belonging to plaintiff, 
had wrongfully and dishonestly appropri- 
ated plaintiff’s products and cash money, 
sufficiently stated a cause of action on 
which to predicate civil liability. Waite 
v. Standard Accident Ins. Co., 132 M 220, 
315 P 2d 989, 992. 


Instructions 


Conviction under this section requires 
proof of specific intent and an instruction 
that “when an unlawful act is shown to 


94-2702. 


have been deliberately committed for the 
purpose of injuring another, it is presumed 
to have been committed with a malicious 
and guilty intent. The law also presumes 
that a person intends the ordinary conse- 
quences of any voluntary act committed by 
him” was erroneous. State v. Garney, 122 
M 491, 207 P 2d 506. 


Larceny by Indians on Indian Territory 

A state district court was without juris- 
diction to convict an Indian of larceny 
which occurred on Indian territory since 
under Acts of Congress (U. 8S. C. Tit. 18, 
§§ 1153, 3242) such an offense is within 
the exclusive jurisdiction of the United 
States. 
P 2d 961. 


(11369) Uttering fraudulent checks or drafts—evidence. 


State v. Pepion, 125 M 13, 230 


Any person who for himself or as the agent or representative of another 
or as an officer of a corporation, wilfully, with intent to defraud shall make 
or draw or utter or deliver, or cause to be made, drawn, uttered or de- 
livered, any check, draft or order for the payment of money upon any bank 
or depositary, or person, or firm, or corporation, knowing at the time 
of such making, drawing, uttering or delivery that the maker or drawer 
has no funds or insufficient funds in or credit with such bank or depositary, 
or person, or firm, or corporation, for the payment of such check, draft, 
or order in full upon its presentation, although no express representation 
is made with the reference thereto, shall upon conviction be punished as 
follows: If there are no funds in or credit with such bank or depositary, 
or person, or firm, or corporation, for the payment of any part of such 
eheck, draft or order, upon presentation, then in that case the person 
convicted shall be punished by imprisonment in the state prison not exceed- 
ing five (5) years, or by a fine not exceeding five thousand dollars 
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LARCENY 94-2704 


($5,000.00) or by both such fine and imprisonment; if such check, draft 
or order be for a sum of twenty-five dollars ($25.00) or less, and there are 
some but not sufficient funds in or credit with such bank, or depositary, 
or person, or firm, or corporation, for the payment of such check, draft or 
order in full, then in that case the person so convicted shall be punished 
by imprisonment in the county jail not exceeding six (6) months, or by a 
fine not exceeding three hundred dollars ($300.00) or by both such fine and 
imprisonment; if such check, draft or order be for a sum greater than 
twenty-five dollars ($25.00) and there are some but not sufficient funds | 
in or credit with such bank, or depositary, or person, or firm, or corpora- 
tion, for the payment of such check, draft or order in full upon its presenta- 
tion, then in that case the person so convicted shall be punished by im- 
prisonment in the state prison not exceeding five (5) years, or by a fine 
not exceeding five thousand dollars ($5,000.00) or by both such fine and 
imprisonment. As against the maker or drawer thereof, the making, draw- 
ing, uttering or delivering of such check, draft or order as aforesaid shall 
be prima facie evidence of intent to defraud and of knowledge of no funds 
or insufficient funds, as the case may be, in or credit with such bank, or 
depositary, or person, or firm, or corporation, for the payment of such 
check, draft or order in full upon its presentation, provided such maker or 
drawer shall not have paid the drawee thereof the amount due thereon, 
within five (5) days after receiving notice that such check, draft, or order 
has not been paid by the drawee. The word “credit”? as used herein shall 
be construed to mean an arrangement or understanding with the bank, 
depositary, person, firm or corporation, for the payment of such check, draft 
or order. 

History: En. Sec. 881, Pen. C. 1895; the statutes and not by seeking at a later 
re-en. Sec. 8643, Rev. C. 1907; amd. Sec. 1, date the common-law writ of coram nobis. 


Ch. 63, L. 1919; re-en. Sec. 11369, R. C. M. Were it shown that the defendant’s case 
1921; amd. Sec. 1, Ch. 135, L. 1957. Cal. was exigent, as for example, that although 


Pen. C. Sec. 476a. innocent of any crime he was nevertheless 
arbitrarily sentenced and wrongfully im- 
Amendment prisoned under that sentence, and if then 


The 1957 amendment made numerous’ the existing remedies by appeal as pre- 
changes in this section. For section prior scribed by our statutes and as well the 


to amendment see parent volume. usual writs to which this court customarily 
; turns to prevent an injustice were found in 
Repealing Clause truth inadequate, the court would not hesi- 


Section 2 of Ch. 135, Laws 1957, re- tate to design a further remedial writ so 
pealed all acts and parts of acts in conflict that the court could meet the emergency 


therewith. and attain the ends of justice, otherwise 
. denied. State v. Zumwalt, 129 M 529, 291 
Operation and Effect P 2d 257, 260. (Dissenting opinion, 129 M 


Held, that where a person was convicted 529, 291 P 2d 257, 262 based on the opinion 
under this section, the proper procedure that the defendant was innocent of the 
for review of errors was by appeal under crime charged and arbitrarily sentenced.) 


94-2704. (11371) Grand larceny defined. 
Aiding and Abetting section 94-204. State v. Maciel, 130 M 


While the statute defines larceny as the 9°69, 305 P 2d 335, 336. 
taking of property from the person of an- : 
hen ret it fe ccticat to show defendant’s Effect of Ownership Not Proven as Al- 
guilt that he aided or abetted in the com- leged 
mission of the crime under section 94-6423 Where the information alleges the own- 
because all persons concerned in the com- ership of the property, such allegation 
mission of a crime are principals under must be proven; proof of a brand only 


19 


94-2721 


is not sufficient proof of the ownership of 
an animal bearing such brand. State v. 
Elmore, 126 M 232, 247 P 2d 488, 492. 


Operation and Effect 

Conviction for larceny cannot be sus- 
tained where the evidence connecting the 
defendant with the hide and asportation 
of a live steer amounts to no more than 


CRIMES AND CRIMINAL PROCEDURE 


suspicion and conjecture. State v. El- 
more, 126 M 232, 247 P 2d 488, 492. 


It is grand larceny to take money from 
the person of another with a felonious in- 
tent no matter what the amount is that is 
taken. State v. Peschon, 131 M 330, 310 
P 2d 591, 595. 


94-2721. _ (11388) Receiver of stolen property. 


Essential Elements of Crime 


Proof that the defendant knew the 
property was stolen is an essential ele- 
ment of the crime. The evidence is not 
sufficient where the state relies on a bill 
of sale which describes “3 cow hides red 
no brand” and in fact the hides had 
brands and cattle was missing from the 
brand owners, while the defendant proves 
that when he received the hides they 
were bundled up and so stiffly frozen 
that they could not be examined to see 
if they had brands. State v. Gilbert, 
126 M 171, 246 P 2d 814, 815. 


Operation and Effect 
Conviction for receiving stolen goods 


cannot be sustained where the informa- 
tion charged that the defendant received 
a deepfreeze knowing the same to have 
been stolen from the true owner, Mis- 
soula County, while the facts where that 
the defendant was the county surveyor 
and he ordered a deepfreeze from a com- 
pany and charged it to the county. Since 
the acts of the surveyor were unlawful, 
the county never purchased the freezer 
and never had it in its possession and 


- at no time had title to the deepfreeze; 


therefore, Missoula County was never the 
owner from whom it was stolen as charged 
in the information. State v. Bourdeau, 
126 M 266, 246 P 2d 1037, 1038. 


CHAPTER 28—LIBEL 


Section 94-2807. 
94-2807. 


Publishing a true report of public proceedings privileged. 
(10995) Publishing a true report of public proceedings priv- 


ileged. No reporter, editor, or proprietor of any newspaper, nor any 
owner, licensee, or operator of a visual or sound radio broadcasting station 
or network of stations, nor any agent or employee of any such owner, licen- 
see, or operator, is liable to any prosecution for a fair and true report of 
any judicial, legislative, or other public official proceedings, or of any state- 
ment, speech, argument, or debate in the course of the same, except upon 
proof of malice in making such report, which is not implied from the mere 
faet of publication or broadcast. 


History: En. Sec. 436, Pen. C. 1895; 
re-en. Sec. 8331, Rev. C. 1907; re-en. Sec. 
10995, R. C. M. 1921; amd. Sec. 1, Ch. 18, 
L. 1951. Cal. Pen. C. Sec. 254. 


Amendment 

The 1951 amendment inserted the words 
“nor any owner, licensee, or operator of a 
visual or sound radio broadcasting station 


Repealing Clause 


Section 2 of Ch. 13, L. 1951 repealed all 
acts and parts of acts in conflict therewith. 


Effective Date 
Section 3 of Ch. 13, L. 1951 provided the 
act should be in effect from and after its 


passage and approval. Approved February 
Ze PtOoL: 


or network of stations, not any agent or 
employee of any such owner, licensee, or 
operator,” and “or broadcast.” 


CHAPTER 30—LOTTERIES 
94-3001. (11149) Lottery defined. 


Numbers Games punchboard game” or any other game is a 


A numbers game, whether called Chinese 
lottery, “The Crown Game,” “The Crown 


lottery. State ex rel. Olsen v. Crown Cigar 
Store, 124 M 310, 220 P 2d 1029, 1032. 


MISCELLANEOUS OFFENSES 


Punch Boards 


Punch boards constitute a lottery. State 
ex rel. Harrison v. Deniff, 126 M 109, 245 
P 2d 140, 141. 

In an action for violation of this sec- 
tion it was no defense that the defendant 
had offered to pay for the operation of 
such punch boards in accordance with 
section 84-5703 et seq. which purports to 
license trade stimulators such as punch 
boards since it is not competent for the 
legislature to authorize lotteries in view 
of Const. Art. 19, sec. 2 and the case of 
State ex rel. Harrison v. Deniff. State v. 
Tursich, 127 M 504, 267 P 2d 641, 642. 


94-3003. 


Cross-Reference 


See note to sec. 94-3001. State v. Marck, 
124 M 178, 220 P 2d 1017, 1019. 


94-3011. (11158) Punishment. 
Cross-Reference 


See note to sec. 94-3001. State v. Marck, 
124 M 178, 220 P 2d 1017, 1019. 


94-3334 


Slot Machines 


The operation of a slot machine is a 
lottery and banned by the criminal laws of 
this state. State v. Marck, 124 M 178, 
220 P 2d 1017, 1019; State v. Read, 124 
M 184, 220 P 2d 1020; State ex rel. Olsen 
v. Crown Cigar Store, 124 M 310, 220 
P 2d 1029, 1032. 


References 


Cited in State ex rel. Replogle v. Joyland 
Club, 124 M 122, 220 P 2d 988, 1000. 


(11150) Punishment for drawing lottery. 


Entrapment to commit offense with re- 
spect to gambling or lotteries. 31 ALR 
2d 1212. 


CHAPTER 33—MALICIOUS MISCHIEF GENERALLY 


Section 94-3334. 
94-3305. 


References 
Cited or applied in the dissenting opin- 


94-3334. 


(11507) Injury to trees on public lands. 


Injury to trees on public lands. 


(11478) Use of automobiles without consent of owners, etc. 


ion in State v. Quinlan, 126 M 52, 244 
P 2d 1058, 1061. 


Every person who 


commits a trespass on or any injury to any state lands or the improvements 
thereon, or who, without the proper authority, cuts, fells, girdles, injures 
or destroys any trees or timber upon any of the school, university or other 
state lands, or removes or attempts to remove the same, or knowingly pur- 
chases or receives such trees or timber, or advises the removal thereof, 
is guilty of a misdemeanor, and is also liable to the state for three (3) 
times the value of said trees or timber, or lumber into which the same are 
converted. 

All fines collected and all moneys recovered by virtue of this section 
must be paid into the trust fund if the lands involved are held in trust 
either through deed or grant or be paid to the funds of the state depart- 
ments administrating such lands where lands not held in trust are involved. 


History: Ap. p. Sec. 1, p. 256, L. 1891; 
en. Sec. 1076, Pen. C. 1895; re-en. Sec. 
8773, Rev. C. 1907; re-en. Sec. 11507, R. C. 
M. 1921; amd. Sec. 1, Ch. 221, L. 1955. 


Amendment 

The 1955 amendment substituted that 
part of the second paragraph beginning 
with the words “trust fund * * *” for 
“school fund of the state.” 


CHAPTER 35—MISCELLANEOUS OFFENSES 


Section 94-35-106. 


Intoxicating liquors—penalty for giving or selling to any person 


under the age of twenty-one years. 


94-35-106.1. 
94-35-106.2. 


Jurisdiction of offenses. 
Possession of beer or liquor by minor—misdemeanor. 


94-3506 


~ 94-35-152.16. 


94-3506. 


False 


94-3513. 


94-35-123. 

94-35-152.1. 
94-35-152.2. 
94-35-152.3. 
94-35-152.4. 
94-35-152.5. 
94-35-152.6. 
94-35-152.7. 
94-35-152.8. 
94-35-152.9. 


94-35-152.10. 
94-35-152.11. 
94-35-152.12. 
94-35-152.13. 
94-35-152.14. 
94-35-152.15. 


94-35-152.17. 
94-35-152.18. 


94-35-258. 
94-35-259. 
94-35-260. 


94-35-261. 


94-35-262. 
94-35-2638. 
94-35-264. 


94-35-265. 


94-35-269. 


94-35-270. 
94-35-271. 
94-35-271.1. 


94-35-271.2. 
94-35-271.3. 
94-35-272. 


94-35-2783. 


CRIMES AND CRIMINAL PROCEDURE 


Unlawful to dispense mescal button. 

Sale of prison-made goods on the open market prohibited. 

Contracts forbidden. 

Exchange of goods’ within the state. 

Regulation by board. 

Pricing by board. 

Advisory council—organization and duties. 

Purchase mandatory. 

Exceptions from mandatory provisions. 

Intentional violation. 

Authority to print and distribute catalogues. 

Penalties. 

“Open market” defined. 

Revolving fund. 

Interstate sale or exchange between penal institutions prohibited. 

Manufacture of license plates by penal institutions not pro- 
hibited—sale of surplus raised exclusively for inmates not 
prohibited. 

Repair and maintenance of property of penal and custodial 
institutions by inmates not prohibited. 

Board to provide for repair and maintenance work. 

Institutions subject to act. 

Endurance races of horses prohibited. 

Penalty for running endurance horse race. 

State tax stamps—failure to affix or cancel—removal—penalty— 
counterfeiting tax stamp or insignia of Montana or other 
state—penalty. 


Importing or selling farm machinery with altered, defaced or 
removed serial number. 


Altering, defacing or removing serial number on farm machinery. 

Penalty. 

Furnishing certain articles to prisoners in state prison—receiving 
such articles by prisoners—felony. 


Abandoning or permitting abandoned icebox in dangerous con- 
dition—penalty. 

Hunting in careless or reckless manner—failure to assist person 
injured or wounded—misdemeanor. 


Delivery of grain containing toxie chemicals to public warehouses. 

Penalty for violation. 

Coloration of wheat, oats, rye or barley treated with injurious or 
toxie substances. 


Sale or offering for sale product in violation of act prohibited. 

Violation constitutes misdemeanor. 

Unlawful operation, use, interference, or tampering of aircraft— 
penalty. 


Switch blade knives—possession, selling, using, giving, or offering 
for sale—penalty—collectors. 


(10921) Arrests, seizure or levy upon property, etc. 


imprisonment: liability of pri- 
vate citizen for false arrest by officer. 
21 ALR 2d 643. 


Repeal 
This section (Sec. 752, Pen. ©. 1895), 1953. 
relating to boxing and wrestling matches, 


94-3525. 


(11296) Repealed. 


was repealed by Sec. 4, Ch. 171, Laws 


(11302) Carrying certain concealed weapons in cities, etc. 


Forfeiture of weapon unlawfully carried, 
before trial of individual offender. 3 ALR 


2d 752. 
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94-3527. (11304) Same—who excepted from act. 


References 


Cited or applied in State v. Nickerson, 
126 M 157, 247 P 2d 188, 192. 


94-3540. (10944) Criminal contempt. 


Contempt for disobedience of orders in to membership in or connection with 
criminal matters where beyond court’s party, society, or similar organization or 
jurisdiction. 12 ALR 2d 1059. group. 19 ALR 2d 388. 

Right of witness to refuse to answer, 
on the ground of self-incrimination, as 


94-3573. (11567) Repealed. 


Repeal depicting crimes, was repealed by See. 1, 
This section (Sec. 1, Ch. 66, L. 1907), Ch. 52, Laws 1959, effective February 26, 
relating to the showing of motion pictures 1959. 


94-35-102, 94-35-1038. (11314, 11259) Repealed. 


Repeal to the prohibition against Indians carry- 
These sections (Sec. 1, Ch. 84, Laws _ ing firearms while off the reservation, were 
1903 and Sec. 696, Pen. C. 1895), relating repealed by Sec. 1, Ch. 12, Laws 1953. 


94-35-106. Intoxicating liquors—penalty for giving or selling to any 
person under the age of twenty-one years. Any person who shall sell, give 
away or dispose of intoxicating liquor tec any persons under the age of 
twenty-one (21) years, shall for the first offense be subject to punishment 
not exceeding five hundred dollars ($500.00) fine or by imprisonment not to 
exceed six (6) months in the county jail, or both such fine and imprisonment, 
and upon conviction for the second and subsequent offenses he shall be 
subject to punishment by fine of not less than five hundred dollars ($500.00) 
nor more than two thousand dollars ($2,000.00) or by imprisonment in the 
state penitentiary for not less than one (1) year nor more than five (5) years, 
or by both such fine and imprisonment. Nothing herein contained shall pre- 
vent the furnishing of intoxicating liquor to a person under twenty-one 
(21) years of age upon any physician’s prescription where authorized by 
the laws of this state or the United States, nor the furnishing of wine for 
sacramental purposes. 


History: En. Sec. 1, Ch. 143, L. 1949. 124 of the Laws of the Twenty-seventh 
Legislative Assembly of the State of Mon- 
Compiler’s Note tana, 1941, and all other acts and parts of 
The section appearing in the parent vol- acts in conflict herewith. 
ume (Sec. 1, Ch. 122, Laws 1927 as amend- 
ed Sec. 1, Ch. 124, Laws 1941 and appear- Alcoholic Content of Beer 
ing in Revised Codes 1935 as Sec. 11048.1) It is not necessary that the information 
was held to have been impliedly repealed or the evidence show the alcoholic con- 
by Ch. 105, Laws 1933 in State v. Holt, tent of the beer in order to obtain a con- 
121 M 459, 194 P 2d 651, and was specifie- viction. State v. Winter, 129 M 207, 285 P 
ally repealed by Sec. 3, Ch. 143, Laws 1949, 2d 149, 156. 
and therefore the law set out above (See. 


1, Ch. 148, Laws 1949) covering the same Construction 
subject-matter has been given the same Under the above statute the selling to 
section number. a minor is an offense without regard to 
whether the defendant had a license to sell 
Title of Act or not. State v. Winter, 129 M 207, 285 P 


An act preventing the selling or giving 2d 149, 155. 
away of intoxicating liquor to persons un- 
der twenty-one (21) years of age; pro- Entrapment 
viding penalties therefor: and repealing Defense of entrapment would not be 
Section 11048.1 as amended by Chapter available to a bar owner in a prosecution 
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for selling liquor to a minor where it was 
shown that the public officers had given 
a minor money and sent him into the bar 
to purchase the liquor in order to obtain 
evidence. State v. Parr, 129 M 175, 283:P 
24 1086. (Dissenting opinion, 129 M 175, 
283 P 2d 1086, 1090.) 


Operation and Effect 


Misrepresentation of age by a minor is 
not a defense and a seller of intoxicating 
beverages must know the age of the pur- 
chaser and whatever false representations 
are made or precautions taken are im- 
material where, in fact, the purchaser is 
under the age of twenty-one. State v. 
Paskvan, 131 M 316, 309 P 1019, 1021. 

The purchaser under the age of twenty- 
one is not an accomplice to the seller. 
The purchaser has committed a crime too, 


CRIMES AND CRIMINAL PROCEDURE 


but his is knowingly misrepresenting his 
qualifications for the purpose of obtaining 
liquor under section 4-413 the penalty for 
which is found in section 4-439. State v. 
Paskvan, 131 M 316, 309 P 2d 1019, 1020. 


Validity 
This section was not impliedly repealed 
by section 4-330 as amended by chapter 


166, Laws of 1951. State v. Winter, 129 M 
207, 285 P 2d 149, 156. 


References 


Cited or applied in State v. Wild, 130 
M 476, 305 P 2d 325, 327. 


Right to hearing before revocation or 
suspension of liquor license. 385 ALR 2d 
1067. 


94-35-106.1. Jurisdiction of offenses. In cases of prosecution for first 


offenses under this act, the justice courts and district courts of the state of 
Montana shall have coneurrent original jurisdiction. In all other cases the 
district courts of the state of Montana shall have exclusive original juris- 


diction for violation of the provisions of this act. 


History: En. Sec. 2, Ch. 143, L. 1949. 


Repealing Clause 


Section 3 of Ch. 143, Laws 1949 re- 
pealed section 11048.1, Revised Codes 1935, 
as amended by chapter 124, Laws 1941 and 
all other acts or parts of acts in conflict 
therewith. 


Validity 

This section was not repealed by impli- 
cation by the amendment of section 4-413 
by Ch. 71, Laws 1953. State v. Wild, 130 
M 476, 305 P 2d 325, 328. 

Any amendment of this section by Ch. 
71, Laws 1953. (4-413) is governed by the 


provisions of section 43-510 which provides 
that “where a section or a part of a statute 
is amended, it is not to be considered as 
having been repealed and re-enacted but 
the portions which are not altered are to 
be considered as having been the law from 
the time when they were enacted.” State 
v. Wild, 130 M 476, 305 P 2d 325, 328. 

There is nothing in Ch. 71, Laws 1953 
(4-413) which conflicts with the provisions 
of this section. State v. Wild, 130 M 476, 
305 P 2d 325, 328. 


References 


Cited or applied in State v. Winter, 129 
M 207, 285 P 2d 149, 155. 


94-35-106.2. Possession of beer or liquor by minor—misdemeanor. 
Any person who shall not have reached the age of twenty-one (21) years 
and who shall have in his or her possession beer or liquor, shall be guilty 


of a misdemeanor. 
History: En. Sec. 1, Ch. 125, L. 1957. 


Title of Act 
An act prohibiting the possession of beer 


94-35-107. 
Vodka 


While this section does not use the word 
vodka it does make any beverage contain- 
ing more than one-half of one per cent of 
alcohol an intoxicating liquor and the 


94-35-122. 


References 


Cited in Wolf v. Colorado, 338 U 8S 
30, 93 L Ed 1782, 69 S Ct 1359. 


and liquor by persons under the age of 
twenty-one (21) years; providing a pen- 
alty. 


(11048.2) “Intoxicating liquor” defined. 


court may take judicial notice of the com- 
monly accepted and generally understood 
definition of the word “vodka” under see- 
tion 93-501-1. State v. Wild, 130 M 476, 
305 P 2d 325, 334. 


(10948) Maliciously procuring warrant. 


MISCELLANEOUS OFFENSES 94-35-152.2 

94-35-1238. (3202.1) Unlawful to dispense mescal button. That it shall 
be unlawful for any person, firm, corporation or association to sell, furnish, 
or give away, or offer to sell, furnish, or give away, or have in his or its 
possession Peyote (Pellote), botanically known as Lophophora Williamsii; 
or Agava Americana, commonly known as the Mescal Button; or any com- 
pound, derivative, or preparation thereon; provided that the terms of this 
act shall not apply to transporting, possession or using said Peyote for 
religious sacramental purposes by any bona fide religious organization 
incorporated under the laws of the state of Montana. 

History: En. Sec. 1, Ch. 22, L. 1923; Repealing Clause 


amd. Sec. 1, Ch. 53, L. 1957. Section 2 of Ch. 53, Laws 1957 repealed 
all acts or parts of acts in conflict there- 


Amendment Behe 


The 1957 amendment added the proviso 
clause. 


94-35-143. (10952) Oppression and injury by an officer. 
References 


Cited in Wolf v. Colorado, 338 US 
30,93 L Ed 1782, 69 S Ct 1359. 


94-35-152.1. Sale of prison-made goods on the open market prohibited. 
The sale on the open market of this state of all goods, wares, or merchan- 
dise, manufactured or mined, wholly or in part, by any penal or reformative 
institutions is hereby prohibited. On and after the effective date of this 
act, the provisions of this act and all other regulations and laws of this 
state in effect at that time, and not inconsistent with this act will apply to 
all goods, wares, or merchandise, manufactured or mined, wholly or in part, 
by convicts or prisoners (except prisoners on parole or probation), and in 
any penal or reformatory institutions, and transported into the state of 
Montana for use or distribution to the same extent and in the same manner 
as if such goods and merchandise were so manufactured, produced, or 
mined within the state of Montana. Provided, that nothing contained here- 
in, shall be construed to prevent the sale of agriculture [agricultural] 
and horticultural products through the usual channels of trade. 


History: En. Sec. 1, Ch. 162, L. 1953. 
Compiler’s Note 
The bracketed word “agricultural” was 


inserted by the compiler to indicate an 
apparent error. 


Title of Act 


An act to provide for regulating the 
production and disposition of prison-made 
goods; requiring the penal and custodial 
institutions of the state to purchase such 
goods except in certain instances; provid- 


94-35-152.2. Contracts forbidden. 


ing that repair and maintenance work 
may be done in the custodial and penal 
institutions of the state; creating an ad- 
visory council; providing for the organ- 
ization, duties and purpose of said coun- 
cil; providing penalties for the violation 
of this act and repealing sections 94-35- 
153 to 94-35-162, inclusive, of the Revised 
Codes of Montana, 1947. 


Convicts¢=13. 
18 C.J.S. Convicts § 26. 


It is hereby declared unlawful for 


the state of Montana or any of its officers or agents; or any of the political 
subdivisions thereof, to enter into any contract or any arrangement for the 
labor of any of the inmates of any of the penal or reformative institutions 
of this state. 


History: En. Sec. 2, Ch. 162, L. 1953. Convicts€~10(1). 


18 C.J.S. Convicts § 16. 
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94-35-152.3. Exchange of goods within the state. For the purpose of 
this act, the provisions of section 1 [94-35-152.1], relating to the sale on 
the open market, shall not include the sale or exchange of convict-made 
goods produced in the penal or reformative institutions, to or with any 
penal, charitable, reformatory or custodial institutions, the major portion 
of whose maintenance is contributed by this state for the use and/or con- 
sumption of said institution, or for the use or consumption of the inmate 
of said institution. | 
History: En. Sec. 3, Ch. 162, L. 1953. 


94.35-152.4. Regulation by board. The board of state prison commis- 
sioners is hereby authorized and directed to make such rules and regula- 
tions, governing the conducted industries in the penal or reformative insti- 
tutions of this state, as will (a) Result in the manufacture, mining, or pro- 
duction of only such goods, wares or merchandise as may be used or needed 
in the several penal, custodial, charitable or reformatory institutions, the 
major portion of whose maintenance is contributed by this state, (b) Result 
in the manufacture at such penal or reformative institutions of as wide a 
variety of products as practicable, it being the purpose and intent of this 
provision to direct the management of said institutions, to so diversify the 
products of said institution as to eliminate the concentration of prison labor 
in any one or few industries, and (c) Accomplish to the greatest degree 
the rehabilitation of the inmates. 

History: En. Sec. 4, Ch. 162, L. 1953. 


94-35-152.5. Pricing by board. The board of state prison commission- 
ers is hereby authorized and directed to establish and fix the sale price for © 
the products of the industries in the penal or reformative institutions of the 
state. In no case shall prices so established and fixed for such products be 
greater than the prices existing in the open market for products of com- 
parable quality. 
History: En. Sec. 5, Ch. 162, L. 1953. 


94-35-152.6. Advisory council—organization and duties. There is here- 
by created an advisory council for the purpose of studying existing meth- 
ods of manufacture and distribution of prison-made goods with the view to 
improvements which will accomplish the ends and purposes set forth in sec- 
tion 3 [94-35-152.3] of this act. Said council shall consist of five (5) members 
to be appointed by the governor. One (1) of the members shall be a repre- 
sentative of labor, one (1) of industry, one (1) of agriculture, one (1) of 
consumer goods distribution and the state director of vocational education. 
The council shall organize within thirty (380) days after their appointment 
by the election of a chairman and secretary and such other officers as they 
may deem necessary. Their duties shall be to examine into all matters re- 
lating to the manufacture and distribution of prison-made goods, to consult 
with and advise the warden of the state prison in regard to existing prison 
industries, the management thereof and the advisability of establishing ad- 
ditional industries with the view to accomplishment of the results set forth 
in section 3 [94-35-152.3] of this act. From time to time, if they shall deem 
it advisable to do so, they shall render reports and make recommendations 
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to the board of state prison commissioners. They shall prepare a full re- 

port of their investigations, findings and recommendations. They shall be 

paid their actual and necessary expenses in connection with these duties. 
History: En. Sec. 6, Ch. 162, L. 1953. 


94-35-152.7. Purchase mandatory. On and after the effective date of this 
act, the penal and custodial institutions of this state shall purchase from 
the board of state prison commissioners all articles, if available, required 
by such penal or custodial institutions of the state, produced or manufac- 
tured by the said board in the penal or reformative institutions of the state 
and no such article shall be purchased by any penal or custodial institution 
of the state from any other source unless excepted from the provisions of 
this section, as hereinafter provided. : 

History: En. Sec. 7, Ch. 162, L. 1953. 


94-35-152.8. Exceptions from mandatory provisions. Exceptions from 
the operation of the mandatory provisions of this section may be made in 
any case where, in the opinion of the board of state prison commissioners, 
articles so produced or manufactured do not meet the reasonable require- 
ments of such penal or custodial institution of the state, or in any case 
where the requisition made cannot be complied with on account of an in-, 
sufficient supply of articles or supplies required. No such penal or cus- 
todial institution shall be allowed to evade the intent and meaning of this 
section by slight variations from standards adopted by the board of state 
prison commissioners when the articles produced or manufactured by it, 
in accordance with its standards, are reasonably adapted to the actual needs 
of such penal or custodial institution. 
History: En. Sec. 8, Ch. 162, L. 1953. 


94-35-152.9. Intentional violation. No voucher, certificate or warrant 
issued by the state, or penal‘or custodial institution, shall be questioned on 
the grounds that this section has not been complied with, but if intentional 
violation of this section by any penal or custodial institution continues after 
notice from the governor to desist, the same shall constitute a malfeasance 
in office and shall subject the officers responsible for this violation to sus- 
pension or removal from office, as may be provided by law in other cases of 
malfeasance. 

History: En. Sec. 9, Ch. 162, L. 1953. 


94-35-152.10. Authority to print and distribute catalogues. The board 
of state prison commissioners may cause to be prepared annually, at such 
times as it may determine, catalogues and circulars containing the de- 
scription of all articles and supplies manufactured and produced by it, 
pursuant to the provisions of this act, copies of which catalogue or circular 
shall be sent by it to all penal and custodial institutions of the state. 
History: En. Sec. 10, Ch. 162, L. 1953. 


94.35-152.11. Penalties. Whoever sells or exposes for sale or exchange 
any goods, wares, or merchandise manufactured, produced, or mined wholly 
or in part by convicts or prisoners (except prisoners on parole or probation), 
in any penal or reformatory institutions, except in the methods established 
by this act, shall, upon conviction, be subject to a fine of three hundred 
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dollars ($300.00) or imprisonment for ninety (90) days, or both, and each 
such sale or offer for sale or exchange shall be considered a separate offense ; 
provided that this act shall have no application to articles and things made 
by an inmate for his own individual profit. 

History: En. Sec. 11, Ch. 162, L. 1953. 


94-35-152.12. “Open market” defined. The words “open market,” as 
used in this act, shall mean all sales or exchange conducted or transacted 
through the medium of stores, shops, sales agents or agencies, whether 
retail or wholesale, or in any manner to the consuming public. 
History: En. Sec. 12, Ch. 162, L. 1953. 


94-35-152.13. Revolving fund. All receipts from the sale of the prod- 
ucts produced or manufactured by the industries in the penal or reforma- 
tory institutions of the state shall be deposited in the state treasury to the 
eredit of a special fund to be designated “industrial revolving fund.” Said 
fund shall be available for capital outlay for industrial purposes or main- 
tenance, operation and recurrent expenses of the industries above described. 
At the beginning of each fiscal year the maximum amount of such revolving 
fund shall not exceed an amount equivalent to fifty per cent (50%) of the 
total sales from all industries for the preceding fiscal year and any excess 
shall be transferred to the state general fund. 


History: En. Sec. 13, Ch. 162, L. 1953. 


94-35-152.14. Interstate sale or exchange between penal institutions 
prohibited. The exchange of the products of penal or reformatory institu- 
tions of this state, as specified in this act, for the products of any other 
state is hereby prohibited. 


History: En. Sec. 14, Ch. 162, L. 1953. 


94-35-152.15. Manufacture of license plates by penal institutions not 
prohibited—sale of surplus raised exclusively for inmates not prohibited. 
Nothing contained herein shall be deemed to prevent any of the said insti- 
tutions from manufacturing motor vehicle number plates, and other articles 
required or needed by the office of the registrar of motor vehicles, or metal 
highway marking signs required by the state highway department, or from 
preventing any of said institutions selling or disposing of any reasonable 
surplus of produce raised exclusively for the use, feeding or maintenance 
of the inmates of any of said institutions. 


History: En. Sec. 15, Ch. 162, L. 1953. 


94-35-152.16. Repair and maintenance of property of penal and custodi- 
al institutions by inmates not prohibited. Nothing contained herein shall 
be deemed to prevent the repair and maintenance of ali property and equip- 
ment of all custodial and penal institutions by the inmates of those insti- 
tutions, nor shall it be deemed to prevent the repair and maintenance in any 
of the penal or custodial institutions of the state of furniture and equipment 
of any other institution of the state. 

History: En. Sec. 16, Ch. 162, L. 1953. 


94-35-152.17. Board to provide for repair and maintenance work. The 
board of state prison commissioners is hereby authorized and directed to 
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make rules and regulations for the purpose of establishing facilities and pro- 
grams in the penal and reformative institutions of the state which will en- 
able the said institutions to carry out as much of the repair and maintenance 
work as the nature of the penal and reformative institutions will permit. 
History: En. Sec. 17, Ch. 162, L. 1953. 


94-35-152.18. Institutions subject to act. ‘Penal and custodial institu- 
tions of the state” as used in this act shall mean the following: the state 
penitentiary at Deer Lodge; the state tuberculosis sanitarium at Galen; 
Montana state hospital at Warm Springs; the soldiers’ home at Columbia 
Falls; the state orphans’ home at Twin Bridges; the Montana state training 
school at Boulder; the Montana state school for the deaf and blind at 
Great Falls; the Montana state industrial school at Miles City; the state 
vocational school for girls at Helena, and the state home for the aged at 
Lewistown. 
History: En. Sec. 18, Ch. 162, L. 1953. Effective Date 


Section 20 of Ch. 162, Laws 1953 pro- 
vided the act should be in effect from 
and after its passage and approval. Ap- 
proved March 3, 1953. 


Repealing Clause 


Section 19 of Ch. 162, Laws 1953 spe- 
cifically repealed secs. 94-35-153 to 94 


35-162. 
94-35-153 to 94-35-162. (11573 to 11573.9) Repealed. 
Repeal to prison-made goods, were repealed by 


These sections (Sec. 2, Ch. 32, Laws Sec. 19, Ch. 162, Laws 1953 effective 


1911; Secs. 1 to 9, Ch. 172, Laws 1933; March 3, 1953. For present law, see secs. 
amd. Sec. 1, Ch. 9, Ex. L. 1933), relating 94-35-152.1 to 94-35-152.18. 


94-35-167. (11231) Public nuisances defined. 


References 


Cited or applied in State ex rel. Har- 
rison v. Deniff, 126 M 109, 245 P 2d 140. 


94-35-169. (10928) Public officers—resisting in the discharge, etc. 


Unlawful Arrest 


In action for damages for unlawful ar- 
rest which occurred after store manager 
handed plaintiff’s check to officer and plain- 
tiff seized check from officer’s hand, arrest 


94-35-216. (11039) Sunday—certain 

Construction of statute or ordinance 
prohibiting or regulating sports and games 
on Sunday. 24 ALR 2d 813. 


could not be justified as for violation of 
this section since plaintiff had right to 
possession of the check. Harrer v. Mont- 
gomery Ward & Co., 124 M 295, 221 P 
2d 428, 435. 


activities on, forbidden. 


94-35-258. Endurance races of horses prohibited. It shall be unlawful 


for any person, firm, corporation, association or organization within the state 
of Montana to sponsor, promote, conduct, or participate in sponsoring, 
promoting or conducting any horse race, commonly known as an endurance 
race, for a distance of more than two (2) miles. 

History: En. Sec. 1, Ch. 27, L. 1949. 


Title of Act 
An act prohibiting endurance races of 


more than two miles; providing a pen- 
alty; and repealing all acts in conflict. 


Animals¢=40. 
3 C.J.S. Animals § 70. 


94-35-259. Penalty for running endurance horse race. Any person, firm, 
corporation, association, or organization violating any of the provisions of 


29 


2—Montana Supp.—Vol. 8 


94-35-260 CRIMES AND CRIMINAL PROCEDURE 
this act shall be guilty of a misdemeanor and upon conviction shall be 
punished by a fine of not less than two hundred fifty dollars ($250.00) or » 
more than five hundred dollars ($500.00) or by imprisonment in the county 
jail of not less than ninety [90] days or more than one [1] year. 


History: En. Sec. 2, Ch. 27, L. 1949 all acts and parts of acts in conflict there- 


with. 
Repealing Clause 


Section 3 of Ch. 27, Laws 1949 repealed 


Animals¢~41., 
3 C.J.S. Animals § 75. 


94-35-260. State tax stamps—failure to affix or cancel—removal—pen- 
alty—counterfeiting tax stamp or insignia of Montana or other state— 
penalty. (a) Every person required by law to affix any tax stamp or in- 
signia of the state of Montana, to or upon any article to evidence the pay- 
ment of a tax or license thereon, who shall fail, neglect or refuse to affix 
such stamp or insignia thereto, or to affix it in the proper place, or to cancel 
it, in the manner and as required by law, or as required by rules and 
regulations of the state board of equalization of this state when charged 
with administering any act relating thereto, or who shall wilfully remove 
any such affixed stamp or insignia from any such article and affix it to 
another such article required by law to be so stamped or marked, is guilty of 
a misdemeanor and shall be punished by imprisonment in the county jail not 
less than thirty (30) days, nor more than six (6) months, or by a fine of 
not less than one hundred dollars ($100.00), nor more than three hundred 
dollars ($800.00), or by both such fine and imprisonment. 


(b) Every person without authority of law, who shall wilfully make, 
print, manufacture, counterfeit, or attempt to make, print, manufacture or 
counterfeit any such stamp or insignia of the state of Montana or of any 
other state, or who shall, without authority of law, have in his possession 
any such counterfeit stamp or insignia, die, equipment or material for the 
making, printing, manufacturing or counterfeiting of any such stamp or 
insignia, or who shall be concerned therewith, is guilty of a felony and shall 
be punished by imprisonment in the state prison not less than one (1) year, 
nor more than five (5) years, or by a fine of not less than one thousand 
dollars ($1,000.00), nor more than five thousand dollars ($5,000.00), or by 
both such fine and imprisonment. 


History: En. Sec. 1, Ch. 43, L. 1949. 


Title of Act 


An act relating to tax stamps or insignia 
of the state of Montana; providing pen- 
alty for counterfeiting any such stamp or 
insignia, or having possession thereof, or 
being concerned therewith; prescribing 
penalty for re-using any such stamp or 
insignia, and for failure or refusal to prop- 
erly affix any such stamp or insignia, or 
to properly cancel any such stamp. 


Repealing Clause 


Section 2 of Ch. 43, Laws 1949 repealed 
all acts or parts of acts in conflict there- 
with. 


Effective Date 
Section 3 of Ch. 43, Laws 1949 pro- 
vided the act should be in effect from and 


after its passage and approval. Approved 
February 23, 1949. 


Counterfeiting¢—6; Licenses¢—40. 
20 C.J.S. Counterfeiting §9; 53 OJ.S. 
Licenses § 66. 


94-35-261. Importing or selling farm machinery with altered, defaced 


or removed serial number. 


No person, firm or corporation shall import, or 


cause to be imported into the state of Montana any tractor, forage blower, 
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combine, thresher, forage harvester, hay baler, power mower or any other 
item of heavy farm machinery on which the serial numbers have been de- 
stroyed, removed, altered, covered or defaced; nor transport, sell, offer for 
sale or otherwise dispose of any such farm implements or machinery within 
the state of Montana knowing the same to have been imported in violation 
of this act. 


History: En. Sec. 1, Ch. 167, L. 1953. of the serial numbers on farm implements 
‘ or machinery; prohibiting the transporta- 
Title of Act tion or eiheeightor aticaeaiiae or HEBee 
An act prohibiting the importation into wise disposing of farm implements or 
Montana of farm implements or machin- machinery knowing the same to have been 
ery on which the serial numbers have been imported into Montana in violation of this 
destroyed, removed, altered, covered or act and providing penalties for the violat- 
defaced; prohibiting the destruction, re- ing hereof. 
moval, alteration, covering or defacing 


94-35-262. Altering, defacing or removing serial number on farm ma- 
chinery. No person, firm, association or corporation shall destroy, remove, 
alter, cover, or deface the manufacturer’s serial numbers from any tractor, 
forage blower, combine, thresher, forage harvester, hay baler, power mower 
or any other item of heavy farm machinery having such numbers. 

History: En. Sec. 2, Ch. 167, L. 1953. 


94-35-263. Penalty. Any wilful violation of any of the provisions of 
this act shall constitute a misdemeanor. 
History: En. Sec. 3, Ch. 167, L. 1953. 


94-35-264. Furnishing certain articles to prisoners in state prison—re- 
ceiving such articles by prisoners—felony. Any person who, without the 
consent of the warden, shall furnish or attempt to furnish, or aid or assist 
in furnishing to any prisoner committed to the state prison, any alcohol, 
brandy, whiskey, rum, gin, beer, ale, porter, wine, spirituous, vinous, malt, 
or fermented liquor, liquids and compounds, whether medicated, proprie- 
tary, patented or not, and by whatever name called, containing one-half 
(14) of one per centum (1%) or more of alcohol by volume which are fit for 
use for beverage purposes, or any knives, razors, drugs, narcotics, guns, am- 
munition, ropes, ladders, clothing other than that issued by the state prison, 
or money to such prisoner; or any prisoner who, without the consent of the 
warden, shall receive, attempt to receive, or aid or assist in receiving or at- 
tempting to receive any of such things, shall be deemed guilty of a felony 
and upon conviction thereof shall be punished by imprisonment in the state 
prison for a term not exceeding ten (10) years, or a fine not exceeding ten 
thousand dollars ($10,000), or both. 


History: En. Sec. 1, Ch. 177, L. 1953. taining one-half (42) of one per centum 
(1%) or more of alcohol by volume which 

Title of Act are fit for use for beverage purposes, 

' An act providing that any person who, _ knives, razors, drugs, narcotics, guns, am- 
without the consent of the warden, shall munition, ropes, ladders, clothing, or 
furnish or attempt to furnish, or aid or money to such prisoner, or any prisoner 
assist in furnishing to any prisoner con- who, without the consent of the warden, 
fined in the state prison, any alcohol, shall receive, attempt to receive, or aid 
brandy, whiskey, rum, gin, beer, ale, por- or assist in receiving or attempting to 
ter, wine, spirituous, vinous, malt, or fer- receive any of such things, shall be 
mented liquor, liquids and compounds, deemed guilty of a felony and upon con- 
whether medicated, proprietary, patented viction thereof shall be punished by im- 
or not, and by whatever name called, con- prisonment in the state prison for a term 
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not exceeding ten (10) years, or a fine 
not exceeding ten thousand dollars ($10,- 
000), or both. 


Repealing Clause 

Section 2 of Ch. 177, Laws 1953 re- 
pealed all acts and parts of acts in con- 
flict therewith. 


CRIMES AND CRIMINAL PROCEDURE 


Effective Date 

Section 3 of Ch. 177, Laws 1953 pro- 
vided the act should be in effect upon 
its passage and approval. Approved 
March 4, 1953. 


Prisons¢-174. 
72 C.J.S. Prisons § 22. 


94-35-265. Abandoning or permitting abandoned icebox in dangerous 
condition—penalty. Any person, firm or corporation abandoning or dis- 
carding in any place accessible to children any refrigerator, icebox or ice 
chest, of a capacity of one and one-half cubic feet or more, which has an 
attached lid or door which may be opened or fastened shut by means of an 
attached latch, or who, being the owner, lessee, or manager of such place, 
knowingly permits such abandoned or discarded refrigerator, icebox or ice 
chest to remain in such condition, shall be deemed negligent as a matter 
of law and shall be guilty of a misdemeanor, and upon conviction thereof 
shall be fined not more than fifty dollars ($50.00), or imprisoned not more 
than thirty (80) days, or both. 


History: En. Sec. 1, Ch. 126, L. 19565. 


Title of Act 

An act providing penalties for abandon- 
ing or discarding refrigerators, iceboxes 
or ice chests with attached doors or lids 
in places accessible to children; providing 
persons knowingly permitting such con 


94-35-266 to 94-35-268. Repealed. 


Repeal 


These sections (Secs. 1-3, Ch. 139, L. 
1955; See. 1, Ch. 15,’L. 1957), relating to 


ditions to exist to be negligent in addi- 
tion to penalties and containing a repeal- 
ing clause. 


Repealing Clause 
Section 2 of Ch. 126, Laws 1955 re- 


pealed all acts and parts of acts in con- 
flict therewith. 


life saving equipment on boats, were re- 
pealed by Sec. 20, Ch, 285, Laws 1959, 
effective March 18, 1959. 


94-35-269. Hunting in careless or reckless manner—failure to assist 
person injured or wounded—misdemeanor. Any person who, in the act 
of pursuing, taking or killing game animals or game birds, shall act in a 
careless or reckless manner, or with wanton disregard of human life or 
property, or who knowingly fails to give all reasonable assistance to any 
person whom he has injured or wounded, shall, upon conviction thereof, be 
deemed guilty of a misdemeanor, and upon conviction thereof, be punished 
as provided by law. 

History: En. Sec. 1, Ch. 189, L. 1955. 


Title of Act 
An act providing for the prosecution of 


careless, reckless and negligent hunters, 
and for imposing of penalties upon con- 
viction thereof. 


94-35-270. Delivery of grain containing toxic chemicals to public ware- 
houses. It shall be unlawful for any person, firm, corporation or associa- 
tion, to deliver to any public warehouse, any grain in bulk, if such grain 
contains toxic chemicals, providing such person, firm, corporation or asso- 
clation knew, or upon the exercise of reasonable diligence, could have 
known of the presence of toxic chemicals in the grain. 

History: En. Sec. 1, Ch. 9, L. 1957. 


Title of Act 
An act making it unlawful to deliver to 


any public warehouse any grain in bulk 
containing toxie chemicals if the person, 
firm, corporation or association delivering 
such grain knew, or by the exercise of 
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reasonable diligence, could have known, of a misdemeanor and providing penalties 
the presence of such toxic chemicals; pro- therefor; and repealing all acts and parts 
viding that such delivery shall constitute of acts in conflict herewith. 


94-35-271. Penalty for violation. Any person, firm, corporation or 
association violating the provisions of this act shall be guilty of a mis- 
demeanor and upon conviction thereof shall be fined not more than five 
hundred dollars ($500.00) and not less than two hundred fifty dollars 
($250.00) or be imprisoned for not more than six (6) months and not less 
than thirty (30) days, or both. 

History: En. Sec. 2, Ch. 9, L. 1957. Repealing Clause 
Section 3 of Ch. 9, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 

94-35-271.1. Coloration of wheat, oats, rye or barley treated with in- 
jurious or toxic substances. Any wheat, oats, rye or barley treated with 
any injurious or toxic substance or chemical shall at the same time be 
colored or dyed a color contrasting with the natural color of such wheat, 
oats, rye or barley, so that the treated wheat, oats, rye or barley is readily 
identifiable as having been treated with an injurious or toxic substance or 
chemical. 


History: En. Sec. 1, Ch. 80, L. 1959. treated with an injurious or toxic sub- 
' stance or chemical, providing a penalty; 
Title of Act and repealing all acts or parts of acts in 


An act to provide for the coloration of conflict herewith. 
wheat, oats, rye or barley when being 


94-35-271.2. Sale or offering for sale product in violation of act pro- 
hibited. No person, firm, corporation or association shall sell or offer for 
sale, any wheat, oats, rye or barley which has been treated with any inju- 
rious or toxic substance or chemical unless the wheat, oats, rye or barley 
has been colored or dyed a color contrasting with the natural color of the 
wheat, oats, rye or barley. This act shall not apply to the treatment of any 
wheat, oats, rye or barley which solely is for the killing of insects which 
might be present therein. Provided, however, that if such treatment uses 
any injurious or toxic substance for the killing of insects, then such grain 
must be colored or dyed as hereinabove provided if offered for sale. 

History: En. Sec. 2, Ch. 80, L. 1959. 


94-35-271.3. Violation constitutes misdemeanor. Any person, firm, cor- 
poration or association violating any of the provisions of this act shall be 
ouilty of a misdemeanor. 


History: En. Sec. 3, Ch. 80, L. 1959. all acts and parts of acts in conflict there- 
with. 
Repealing Clause 


Section 4 of Ch. 80, Laws 1959 repealed 


94-35-272. Unlawful operation, use, interference, or tampering of air- 
craft—penalty. Every person who shall wilfully operate or use any air- 
craft without the consent of the owner, or who shall wilfully interfere or 
tamper with any aircraft without the consent of the owner, or who shall 
wilfully put into operation the engine of any aircraft without the consent 
of the owner, shall be guilty of a misdemeanor, and upon conviction there- 
of shall be punished by imprisonment for not more than six (6) months or 
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by a fine of not more than five hundred dollars ($500.00) or by both such 


fine and imprisonment. 
History: En. Sec. 1, Ch. 83, L. 1957. 


Title of Act 

An act making it a misdemeanor for 
any person to wilfully use or operate any 
aircraft, or wilfully interfere or tamper 
with any aircraft, or wilfully put into 
operation the engine of any aircraft, with- 


out the consent of the owner; providing a 
penalty for such offense; and containing 
a repealing clause. 


Repealing Clause 


Section 2 of Ch. 83, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


94-35-273. Switch blade knives—possession, selling, using, giving, or 
offering for sale—penalty—collectors. Every person who carries or bears 
upon his person or who carries or bears within or on any motor vehicle 
or other means of conveyance owned or operated by him or who owns, 
possesses, uses, stores, gives away, sells or offers for sale, a switch blade 
knife shall be punished by a fine not exceeding five hundred dollars ($500.00) 
or by imprisonment in the county jail for a period not exceeding six (6) 
months or by both such fine and imprisonment; provided, that a bona 
fide collector, whose collection is: registered with the sheriff of the county 
in which said collection is located, is hereby exempted from the pro- 
visions of this act. For the purpose of this section a switch blade knife 
is defined as any knife which has a blade one and one-half (1%) inches 
long or longer, which opens automatically by hand pressure applied to a 
button, spring or other device in the handle of the knife. 


History: En. Sec. 1, Ch. 243, L. 1957. 


Title of Act 


An act making it a criminal offinse [of- 
fense] for any person to own, possess, 
earry, sell or display a switch blade knife, 
defining a switch blade knife, making it 
a criminal offense and providing a punish- 
ment therefor; providing for the effective 
date of said act and repealing all acts and 


Repealing Clause 


Section 2 of Ch. 243, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


Effective Date 
Section 3 of Ch. 248, Laws 1957 provided 
the act should be in effect from and after 


its passage and approval. Approved March 
13,1957, 


parts of acts in conflict therewith. 


CHAPTER 36—OBSCENITY—LITERATURE—INDECENT EXPOSURE 
—HOUSES OF ILL FAME—PROHIBITION OF CERTAIN 


ADVERTISEMENTS 
Section 94-3601. Obscene literature not to be given to or sold by minors. 
94-3602. Penalty. 
94-3601. (11134) Obscene literature not to be given to or sold by 


minors. (1) It is unlawful for any person to sell, lend, give away, dis- 
tribute, resell, or redistribute, show, or have in his possession with intent 
to sell, give away, distribute, resell, or redistribute, or to show or advertise 
or otherwise offer for loan, gift, or distribution, to any minor child, under 
the age of eighteen (18) years, any book, pamphlet, magazine, newspaper, 
lewd picture, story paper, so-called comic book, or other printed, mimeo- 
graphed or published matter, devoted to the publication or principally 
made up of criminal news, police reports, or accounts of criminal deeds, or 
pictures and stories of lust or crime, or portraying sexually indecent con- 
duct or subject-matter, or portraying the planning or committing of deeds 
of crime, violence, horror, brutality, immorality or vice. It shall be un- 
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lawful to exhibit upon any street or highway, or in any place within the 
view of any minor child under the age of eighteen (18) years, or to hire, 
use, employ, or permit such child to sell or give away or in any manner 
distribute any such book, pamphlet, magazine, lewd picture, newspaper, 
story paper, so-called comic book or publication or other printed, mimeo- 
graphed, or published matter above described. 


(2) The prohibitions and penalties imposed hereby shall not extend to 
publications within any constitutional guarantee of freedom of the press 
or freedom of religious worship, nor to publications privileged for medical 
instruction, privileged as official law enforcement bulletins or publications, 
nor to publications or reproductions of bona fide works of literature and 
the fine arts. 

(3) No person shall, as a condition to a sale or delivery for resale 
of any publication not above-described or not within the purview of the 
foregoing section, require that the purchaser or consignee receive for 
resale or redistribution any other publication or article whatsoever within 
or reasonably believed by such purchaser or consignee to be within the 
purview of the foregoing section. 


History: En. Secs. 1, 2, p. 255, L. 1891; Constitutionality 
amd. Sec. 560, Pen. ©. 1895; re-en. Sec. Justice Frankfurter in his dissenting 
8391, Rev. C. 1907; re-en. Sec. 11134, R. C. opinion in the Winters Case considered 
M. 1921; amd. Sec. 1, Ch. 214, L. 1955. this to be one of the statutes throughout 
rendiinnt the country that would fall under the 


majority decision in that case as “void 
The 1955 amendment. completely rewrote  fop vagueness.” Winters v. New York, 


this section. For section prior to amend- 333 J] § 523 92 L Ed 853. 68 S Ct 674. 
ment see parent volume. : : 


94-3602. (111385) Penalty. (1) Every person violating any of the 
provisions of the next preceding section is guilty of a misdemeanor, and 
provided further that upon the second and each subsequent conviction 
thereunder, a jail sentence is mandatory. 


History: En. Sec. 561, Pen. C. 1895; of competent jurisdiction to be invalid, 
re-en. Sec. 8392, Rev. C. 1907; re-en. Sec. inoperative or unconstitutional, such deci- 
11135, R. C. M. 1921; amd. Sec. 2, Ch. sion shall not affect, impair or invalidate 


214, L. 1955. the remaining portions of this act, but 

shall be confined in its operation to the 

Amendment clause, sentence, paragraph, section, sub- 

The 1955 amendment added the proviso’ division or part directly adjudged to be 

clause. invalid, inoperative or unconstitutional.” 
Separability Clause Repealing Clause 


Section 3 of Ch. 214, Laws 1955 read Section 4 of Ch, 214, Laws 1955 repealed 
“If any clause, sentence, paragraph, sec- all acts or parts of acts in conflict there- 
tion, subdivision or part of this act shall, with. 
for any reason, be adjudged by any court 


CHAPTER 38—PERJURY—SUBORNATION OF PERJURY 
94.3801. (10878) Perjury defined. 


Venue crime was completed when the affidavit 
Where prosecution for perjury is found- left the defendant with the requisite in- 
ed upon a-false affidavit which was nota- tent. If upon having the affidavit nota- 
rized in Lake County and delivered to rized the defendant then gave it to some 
Lewis and Clark County, apparently by other person to mail or mailed it himself, 
mail, by virtue of section 94-3809, the then the crime was committed and the 
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proper county for venue was Lake County senting opinions, 130 M 357, 303 P 2d 393, 
and not Lewis and Clark County. State v. at 397 and 409.) 
Rother, 130 M 357, 303 P 2d 393. (Dis- 


94-3802. (10879) Oath defined. 


References 


Cited or applied in State v. Rother, 130 
M 357, 303 P 2d 393, 395. 


94-3806. (10883) Irregularity in administering oath. 


References M. 357, 303 P 2d 393, 394; (Dissenting opin- 
Cited or applied in State v. Rother, 180 ion, 180 M 357, 303 P 2d 393 at 410.) 


94-3808. (10885) Knowledge of materiality of testimony not necessary. 


References M 357, 303 P 2a 393 at 410 (dissenting 
Cited or applied in State v. Rother, 130 opinion). 


94-3809. (10886) Making depositions, etc., when deemed complete. 


Crime—When Complete Lewis and Clark County, apparently by ~ 

Under this section the crime of perjury mail, by virtue of this section the crime 
is complete when the instrument is de- was completed when the affidavit left the 
livered by the accused to “any other per- defendant with the requisite intent. If 
son, with the intent that it be uttered or upon having the affidavit notarized the de- 
published as true.” State v. Rother, 130 fendant then gave it to some other person 
M 357, 303 P 2d 393, 395. (Dissenting to mail or mailed it himself, then the 
opinions, 130 M 357, 303 P 2d 393 at 397, crime was committed and the proper 


409.) county for venue was Lake County and not 
Lewis and Clark County. State v. Rother, 
Venue 130, M. 357, 303 P 2d. 393. - (Dissenting 


Where prosecution for perjury is found- opinions, 130 M 357, 303 P 2d 393 at 397, 
ed upon a false affidavit which was nota- 409.) 
rized in Lake County and delivered to 


94-3811. (10888) Punishment of perjury. 


References M 357, 303 P 2d 393 at 410 (dissenting 
Cited or applied in State v. Rother, 130 opinion). 


CHAPTER 39—PUBLIC OFFICERS—OFFENSES BY 


94-3908. (10828) Presenting fraudulent bills or claims for allowance, etc. 
Operation and Effect duplicity for charging an offense under 
An information may be drawn consistent this section. State v. Hale, 129 M 449, 291 

with section 94-1805 (obtaining money FP 2d 229, 234. (Dissenting opinion, 129 M 

under false pretenses) which is not vul- 449, 291 P 2d 229, 236.) 

nerable to the objection that it is bad for 


94-3920. (10925) Importing persons to discharge duties, etc. 


Operation and Effect in damages. Annala v. McLeod, 122 M 
This section did not change the com- 498, 206 P 2d 811, 815. 
mon-law rule respecting a sheriff’s liability 


CHAPTER 41—RAPE AND OTHER SEXUAL CRIMES 


Section 94-4106. Lewd and lascivious acts upon children. 
94-4120. Child under age of sixteen cannot be accomplice. 


94-4101. (11000) Rape defined. 


Partial mepeat : sofar as it is in conflict with the sub- 
Since this section is repealed by im- stance and intent thereof, district crim- 
plication by Laws of 1943, Ch. 227 (10-601 inal court was prohibited from trying child 
et seq.), and the amendments thereof, in- under the age of 16 years charged with 
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rape. He was solely under the exclusive set forth in the information. State v. 
jurisdiction of the juvenile court. State Reid, 127 M 552, 267 P 2d 986, 991. 
ex rel. Dahl v. District Court, — M —, 


333 P 2d 495, 497, 499. References 
Cited in State v. Lawrence, 122 M 277, 
Srerucy tape 201 P 2d 756; State v. Sauter, 125 M 109, 


Any man who accomplishes an act of 232 P 2d 731, 734. 
sexual intercourse with a female under 


the age of 18 years, when such female is Bill of particulars to one accused of rape. 
not his wife, is guilty of the crime of 5 ALR 2d 559. 
statutory rape. The corpus delicti is suf- Inclusion or exclusion of day of birth in 


ficiently proved by the testimony of the computing age of prosecutrix. 5 ALR 2d 

prosecutrix that she had sexual intercourse 1153. 

with the accused at the time and place Exclusion of women from juries in prose- 
cutions for rape. 9 ALR 2d 661. 


94-4102. (11001) When physical ability must be proved. 


Partial Repeal — criminal court was prohibited from trying 

Laws 19438, Ch. 227 (10-601 et seq.), and child under the age of 16 years charged 
the amendments thereof have repealed by with rape. He was solely under the ex- 
implication this section and section 94- elusive jurisdiction of the juvenile court. 
4101, insofar as they conflict with the sub- State ex rel. Dahl v. District Court, — 
stance and intent thereof and district M —, 333. P 2d 495, 497, 499. 


94-4106. (11005) Lewd and lascivious acts upon children. Any per- 
son over the age of eighteen (18) years, who shall wilfully and lewdly com- 
mit any lewd and lascivious act, other than the acts constituting other 
erimes provided in sections 94-4101 to 94-4108, upon or with the body or 
any part or member thereof, of a child under the age of sixteen (16) years, 
with the intent of arousing, appealing to, or gratifying the lust or passions 
or sexual desires of such person, or of such child, shall be guilty of a felony, 
and shall be imprisoned in the state prison not exceeding twenty-five (25) 
years. 

History: En. Sec. 1, Ch. 59, L. 1913; Evidence of Similar Acts 


re-en. Sec. 11005, R. C. M. 1921; amd. Sec. Where alleged lewd and lascivious acts 
1, Ch. 70, L. 1935; amd. Sec. 1, Ch. 57, L. upon the person of a minor child below 
1959. the age of 16 years were committed on or 


about March 19, 1955, it was improper to 
Roe ; permit state to show similar setunanes 
The 1959 amendment raised the penalty charged as having been committed on 
in this section from five years to twenty- August 4, 1951, and in June 1951 in the 
five years. State of California because of the remote- 
ness in time. State v. Nicks, — M —, 
332 P 2d 904, 905. 


94-4109. (11008) Importation and exportation of females, etc. 


Constitutionality 2424), This section then, being in contra- 

This section (94-4109) is void since vention of a valid law of the United 
Congress has legislated upon this matter States, is wholly void. Ex Parte Ander- 
in the Mann Act (U.S. C. Tit. 18, §§ 2421- son, 125 M 331, 238 P 2d 910, 911, 912. 


94-4118. (11030) Crime against nature. 


Where Accomplice’s Testimony Insuffi- on the part of defendant to have commit- 
ciently Corroborated ted the crime. State v. Gangner, 130 M 
Where the corroborating evidence to the 533, 305 P 2d 338. 
testimony of the accomplice showed that a4 
accomplice slept with the defendant and es oe ok 
stayed overnight at defendant’s house on Cited or applied in State v. Searle, 
several occasions, such evidence was in- 125 M 467, 239 P 2d 995, 996; State v. 
sufficient to sustain the conviction as it Shambo, 133 M 305, 322 P 2d 657. 
does nothing more than show opportunity 
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94-4119. 
Operation and Effect 


There must be penetration before a per- 
son can be convicted of the infamous 


CRIMES AND CRIMINAL PROCEDURE 


(11031) Penetration sufficient to complete the crime. 


crime against nature. State v. Shambo, 
133 M 305, 322 P 2d 657, 658. 


94-4120. Child under age of sixteen cannot be accomplice. No child 
under the age of sixteen (16) years can be an accomplice to the commission 
or attempted commission of the infamous crime against nature. 


History: En. Sec. 1, Ch. 68, L. 1951; 
amd. Sec. 1, Ch. 145, L. 1957. 


Title of Act 

An act declaring a child under the age of 
fourteen years incapable of being an ac- 
complice to the infamous crime against 
nature. 


Amendment 


The 1957 amendment substituted “six- 
teen (16) years” for “fourteen (14) years” 


and inserted the words 
commission.”’ 


“or attempted 


Repealing Clauses 

Section 2 of Ch. 68, Laws 1951 and See. 
2 of Ch. 145, Laws 1957 repealed all acts 
and parts of acts in conflict therewith. 


Effective Date 

Section 3 of Ch. 68, L. 1951 provided the 
act should be in effect from and after its 
passage and approval. Approved February 
23, 1951. 


CHAPTER 42—RESCUES AND ESCAPES 


94-4202. 
Unlawful Arrest 


In action for damages for unlawful ar- 
rest which occurred after store manager 
handed plaintiff’s check to officer and plain- 
tiff seized check from officer’s hand, arrest 


94-4203. 
References 


Cited or applied in State ex rel. Ball v. 
Burrell, — M —, 292 P 2d 144. 


CHAPTER 


(10865) Retaking goods from custody of officer. 


could not be justified as for violation of 
this section since officer did not have check 
in his possession under any process of law. 
Harrer v. Montgomery Ward & Co., 124 
M 295, 221 P 2d 428, 435. 


(10866) Escapes from state prison—punishment, 


44--SEDITION—CRIMINAL SYNDICALISM—DISPLAY OF 


RED FLAG—SUBVERSIVE ORGANIZATIONS 


Section 94-4411. 


Subversive Organization Registration Law—title of act. 


Amendment of charter, constitution, by-laws or other regulations— 


Change of officers or purposes—filing with secretary of state. 


Statements filed with secretary of state are public records. 


94-4412. Purpose of act. 
94-4413. Subversive organization defined. 
94-4414, Organization subject to foreign control defined. 
94-4415. Exceptions from definition of subversive organization. 
94-4416. Organization pursuant to law—no exemption. 
94-4417. Rules and regulations. 
94-4418. Information filed with secretary of state. 
94-4419, 

filing with secretary of state. 
94-4420, 
94-4421. Semiannual statement of members. 
94-4422. Report of meetings authorizing political action. 
94-4423, 
94-4424, Anonymous letters prohibited. 
94-4425. Penalty of organization for violating act. 
94-4426. Penalty of officer of organization. 
94-4427. Penalty of member of organization. 


94-4411, Subversive Organization Registration Law—title of act. This 
act may be cited as the “Subversive Organization Registration Law.” 


SUBVERSIVE. ORGANIZATION REGISTRATION LAW 


History: En. Sec. 1, Ch. 215, L. 1951. 


Title of Act 


An act providing for the registration of 
certain societies, corporations, associations, 
political parties, assemblies, and other 
bodies and organizations; defining “sub- 
versive organizations,” and requiring such 


94-4415 


and providing for the making of rules and 
regulations by the secretary of state; pro- 
hibiting the sending and delivery to non- 
members of letters, leaflets, and other 
written or printed matter, unless the same 
bears the name of such organization and 
the names and addresses of its officers; 
and providing penalties for violations of 


organizations to file reports, documents and __ this act. 


information with the secretary of state, 


94-4412. Purpose of act. This act is adopted in the exercise of the 
police power of this state for the protection of the public peace and safety 
by requiring the registration of subversive organizations which are con- 
ceived and exist for the purpose of undermining and eventually destroying 
the democratic form of government in this state and in the United States. 

History: En. Sec. 2, Ch. 215, L. 1951. 


94-4413. Subversive organization defined. As used in this title, “sub- 
versive organization” means every corporation, association, society, camp, 
group, political party, assembly, and everybody or organization composed 
of two [2] or more persons or members, which comes within all or any 
of the following descriptions: 

(a) Which directly or indirectly advocates, advises, teaches, or prac- 
tices, the duty, necessity, or propriety of controlling, conducting, seizing, 
or overthrowing the government of the United States, of this state, or of 
any political subdivision thereof by force or violence; 

(b) Which is subject to foreign control as defined in section 4 [94- 4414) 
hereof. 

History: En. Sec. 3, Ch. 215, L. 1951. 


94-4414, Organization subject to foreign control defined. An organi- 
zation is “subject to foreign control” if it comes within either of the 
following descriptions: 

(a) It solicits or accepts financial contributions, loans, or support of 
any kind directly or indirectly from, or is affiliated directly or indirectly 
with, a foreign government or a political subdivision thereof, an agent, 
agency, or instrumentality of a foreign government or political subdivision 
thereof, a political party in a foreign country, or an international political 
organization ; 

(b) Its policies, or any of them, are determined by or at the Oe Een 
of, or in collaboration with, a foreign government or a political subdivision 
thereof, an agent, agency, or instrumentality of a foreign government or a 
political subdivision thereof, a political party in a foreign country, or an 
international political organization. 

History: En. Sec. 4, Ch. 215, L. 1951. 


94-4415. Exceptions from definition of subversive organization. ‘“Sub- 
versive organization” does not include any labor union or religious, fra- 
ternal, or patriotic organizations, society, or association whose objectives 
and aims do not contemplate the overthrow of the government of the 
United States, of this state or of any political subdivision thereof by force 
or violence. 

History: En. Sec. 5, Ch. 215, L. 1951. 


39 


94-4416 CRIMES AND CRIMINAL PROCEDURE 


94-4416. Organization pursuant to law—no exemption. This act imposes 
additional requirements upon corporations, associations, or organizations 
which are subversive organizations. Neither the fact that such a corpora- 
tion, association, or organization was organized pursuant to law nor that 
its affairs and activities are in any respect regulated by law exempts it 
from complying with this title. 

History: En. Sec. 6, Ch. 215, L. 1951. 


94-4417. Rules and regulations. The secretary of state may adopt and 
promulgate such rules and regulations as may be necessary to carry out 
the provisions of this title, and may alter, amend, or repeal such rules and 
regulations. 

History: En. Sec. 7, Ch. 215, L. 1951. 


94-4418. Information filed with secretary of state. Every subversive 
organization in existence on July 1, 1951, shall within thirty (80) days 
after that date, and every subversive organization thereafter organized 
shall within ten (10) days after its organization, file with the secretary 
of state, on such forms and in such detail as he may prescribe, the follow- 
ing information and documents: 

(a) A complete and detailed statement subscribed, under oath, by 
all of its officers, showing all of the following: 

(1) Its name and post office address; 

(2) The names and addresses of all its branches, chapters, and affiliates; 

(3) The names, nationalities, and residence addresses of its officers 
and members, and the qualifications required for membership in it; 

(4) The nature and extent of its existing and proposed aims, purposes, 
and activities ; 

(5) The times and places of its meetings; 

(6) The description and location of the real property and the kind, 
quantity, and quality of the personal property owned by it, its assets and 
liabilities, the methods for the financing of its activities, and the names 
and addresses of all persons, organizations, and other sources who or which 
have contributed money, property, literature, or other things of value to 
the organization or any of its branches, chapters or affiliates for any of 
its purposes; | 

(7) Such other information as the secretary of state may from time 
to time require. 

(b) <A true copy, certified by all of its officers, of all of the following: 

(1) Its charter, articles of association, or constitution, and its by-laws, 
rules, and regulations; 

(2) Its oath, affirmation, or pledge of membership, if any; 

(3) Hach agreement, resolution, and other instrument or document 
relating to its organization, powers, and purposes, and the powers and 
duties of its officers and members; 

(4) Hach book, pamphlet, leaflet, or other printed, written, or illus- 
trated matter directly or indirectly issued or distributed by it or in its 
behalf, or to or by its members with its knowledge, consent, or approval ; 

(5) Such other documents as the secretary of state may from time 
to time require. 
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(c) A description of the uniforms, badges, insignia, or other means of 
identification prescribed by it, and worn or carried by its officers or 
members, or any of such officers or members. 

(d) In ease it is subject to foreign control, a statement of the manner 
in which it is subject. 

History: En. Sec. 8, Ch. 215, L. 1951. 


94-4419, Amendment of charter, constitution, by-laws or other regula- 
tions—filing with secretary of state. Every subversive organization shall 
within ten (10) days after any revision or amendment of, or other change 
with respect to, its charter, articles of association, constitution, by-laws, 
rules, regulations, oath, affirmation, or pledge of membership, or any part 
thereof, file with the secretary of state a true copy certified by all of its 
officers of the revised, amended, or changed charter, articles of association, 
constitution, by-laws, rules, regulations, oath, affirmation, or pledge of 
membership, or part thereof. 

History: En. Sec. 9, Ch. 215, L. 1951. 


94-4420. Change of officers or purposes—filing with secretary of state. 
Every subversive organization shall within ten (10) days after a change 
has been made in its officers, or in its aims, purposes, activities, property 
holdings, or methods and sources of financing its activities, file with the 
secretary of state a statement subscribed under oath by all of its officers 
showing the change. 

History: En. Sec. 10, Ch. 215, L. 1951. 


94-4421. Semiannual statement of members. Every subversive organi- 
zation shall at least once in each period of six (6) months file with the 
secretary of state a statement subscribed under oath by all of its officers 
showing the names and residence addresses of all persons who have been 
admitted to membership during that period or, if no members have been 
admitted during that period, a statement to that effect similarly subscribed. 

History: En. Sec. 11, Ch. 215, L. 1951. 


94.4422. Report of meetings authorizing political action. Every sub- 
versive organization shall within ten (10) days after the adoption thereof 
file with the secretary of state, on such form and in such detail as he may 
prescribe, each resolution adopted, or the minutes of any meeting held 
by it, authorizing or providing for concerted action by its officers, members, 
or a part of its membership, to promote or prevent the passage of any 
act of legislation by any local, state, or federal legislative body, or to 
support or defeat any candidate for public office. 

History: En. Sec. 12, Ch. 215, L. 1951. 


94-4423. Statements filed with secretary of state are public records. 
All statements or documents filed with the secretary of state under this 
title [94-4411 to 94-4427] are public records and shall be open to public 
examination and inspection at all reasonable hours. 

History: En. Sec. 13, Ch. 215, L. 1951. 


94.4494, Anonymous letters prohibited. A subversive organization 
shall not send, deliver, mail or transmit, or suffer or permit to be sent, 
delivered, mailed, or transmitted, to any person in this state who is not a 
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member of the organization any anonymous letter, document, leaflet, or 
other written or printed matter. All letters, documents, leaflets, or other 
written or printed matter issued by a subversive organization which are 
intended to come to the attention of a person who is not a member of 
the organization shall bear the name of the organization and the name 
and residences of its officers. 
History: En. Sec. 14, Ch. 215, L. 1951. 


94-4425. Penalty of organization for violating act. Any subversive 
organization which violates any provisions of this title [94-4411 to 94-4427] 
is guilty of a felony punishable by fine of not less than one thousand 
dollars ($1,000.00) nor more than ten thousand dollars ($10,000.00). Any 
such violation constitutes a separate and distinct offense for each day, or 
part thereof, during which it is continued. 

History: En. Sec. 15, Ch. 215, L. 1951. 


94-4426. Penalty of officer of organization. Any officer or member 
of the board of directors, board of trustees, executive committee, or other 
similar governing body of a subversive organization who violates any 
provision of this title [94-4411 to 94-4427], or permits or acquiesces in the 
violation of any provision of this title by the organization is guilty of a 
felony punishable by fine of not less than five hundred dollars ($500.00) nor 
more than five thousand dollars ($5,000.00), or by imprisonment in a state 
prison for not less than six (6) months nor more than five (5) years, or 
by both. 

History: En. Sec. 16, Ch. 215, L. 1951. 


94-4427. Penalty of member of organization. Any person who becomes 
or remains a member of any subversive organization, or attends a meeting 
thereof, with knowledge that the organization has failed to comply with . 
any provision of this title [94-4411 to 94-4427], is guilty of a misdemeanor 
punishable by fine of not less than ten dollars ($10.00) nor more than one 
thousand dollars ($1,000.00), or by imprisonment in the county jail for not 
less than ten (10) days nor more than one (1) year, or by both. 


History: En. Sec. 17, Ch. 215, L. 1951. the application of such provision to other 
persons, corporations, associations, organi- 
zations, or circumstances, shall not be 
affected thereby, and the legislative assem- 
bly hereby declares the severability of the 


Separability of Provisions 


Section 18 of Ch. 215, L. 1951 read, “If 
any provision of this act or the application 


thereof to any person, corporation, asso- 
ciation, organization, or circumstances, is 
for any reason held invalid, ineffective, or 
unconstitutional by a court of competent 
jurisdiction, the remainder of this act, or 


several sections and provisions of this act, 
and that it would have enacted the same 
without the invalid provisions or the in- 
valid applications, as the case may be, had 
such invalidity been apparent.” 


CHAPTER 47—PUNISHMENTS—ATTEMPTS AND 
OTHER GENERAL PROVISIONS 


Section 94-4720. 


94-4708. 


Operation and Effect 

This section does not restrain or limit 
the power of the governor to remove the 
third member of the unemployment com- 


Civil rights of convict suspended. 


(11588) Removal from office for neglect of official duty. 


pensation commission. State ex rel. Bon- 
ner v, District Court, 122 M 464, 206 P 
2d 166, 171. 


RIGHTS OF DEFENDANT 


94-4710. 


References 


Cited or applied in State v. Quinlan, 
126 M 52, 244 P 2a 1058, 1061 (dis- 


94-4713. 


Identity of Person under Prior Convic- 
tion 

Before a person can be convicted of the 
former convictions there must be proof 
aside, from the judgment of prior convic- 
tions that the person convicted was in fact 
the defendant. State v. Nelson, 130 M 
466, 304 P 2d 1110, 1115. 


94-4715. 


Identity of Person under Prior Convic- 
tion 

Before a person can be convicted of the 
former convictions there must be proof 
aside from the judgment of prior convic- 
tions that the person convicted was in fact 
the defendant. State v. Nelson, 130 M 
466, 304 P 2d 1110, 1115. 


94-4720. 


(11595) Foreign conviction 


94-4801 


(11590) Attempts to commit crime, when punishable. 


senting opinion); State v. Shambo, 133 M 
305, 322 P 2d 657, 658. 


(11593) Second offense, how punished after conviction, etc. 


Proof of Nature of Crime 


When a judgment of prior conviction is 
offered as evidence the state must prove 
that the crime involved was a felony with- 
in the meaning of this section. State v. 
Nelson, 180 M 466, 304 P 2d 1110, 1115. 


for former offense. 


Proof of Nature of Crime 


When a judgment of prior conviction is 
offered as evidence the state must prove 
that the crime involved was a felony with- 
in the meaning of this section. State v. 
Nelson, 180 M 466, 304 P 2d 1110, 1115. 


(11600) Civil rights of convict suspended. A sentence of im- 


prisonment in the state prison for any term less than life suspends all the 
civil rights of the person so sentenced, and forfeits all public offices and 
private trusts, authority, or power, during such imprisonment. The govy- 
ernor has power to restore to citizenship any person convicted of any 
offense committed against the laws of the state, upon cause being shown, 
either after the expiration of sentence, or after pardon. The governor may 
request an investigation by the board of pardons to determine if ‘such 
restoration to citizenship be advisable. 


History: En. Sec. 154, p. 217, Bannack 
Stat.; re-en. Sec. 186, p. 313, Cod. Stat. 
1871; re-en. Sec. 213, 4th Div. Rev. Stat. 
1879; re-en. Sec. 279, 4th Div. Comp. Stat. 
1887; amd. Sec. 1239, Pen. C. 1895; re-en. 
Sec. 8904, Rev. C. 1907; re-en. Sec. 11600, 
R. C. M. 1921; amd. Sec. 1, Ch. 87, L. 1955. 
Cal. Pen. C. Sec. 673. 


94-4723. 
Proper Method to Impeach 
Where a defendant upon cross-examina- 
tion admits his prior convictions of felo- 
nies it is error for the court to then allow 
the state to introduce into evidence the 
judgment record of prior convictions, for 


Amendment 

The 1955 amendment added the second 
and third sentences. 

Effective Date 


Section 2 of Ch. 87, Laws 1955 provided 
the act should be in effect from and after 
April 1, 1955. 


(11603) Convict competent witness. 


it serves no useful purpose since the 
credibility has already been impeached 
and it may weigh too heavily against the 
defendant. State v. Coloff, 125 M 31, 
231 P 2d 343, 344. 


CHAPTER 48—RIGHTS OF DEFENDANT 


94-4801. 


Duty to advise accused as to right to 
assistance of counsel. 3 ALR 2d 1008. 


(11606) No person punishable but on legal conviction. 
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94-4804 


94-4804. 


Operation and Effect 


In a criminal case the state is the oppo- 
site party to the defendant, and section 
93-1901-9, relating to calling the opposite 
party, is not applicable to a criminal pro- 
ceeding. State v. Moorman, 133 M 148, 
321 P 2d 236, 238. 


94-4806. 
Impartial Jury 


Trial court was in error for refusing 
to grant the defendant a change of venue 
where evidence disclosed that local news- 
paper had fanned the feeling of the com- 
munity against the defendant, that the 
local people believed the defendant to be 
guilty, and that the county officials them- 
selves felt that the feeling against the 
defendant was so high that they moved 
him for safety to the state prison. State 
v. Dryman, 127 M 579, 269 P 2d 796, 800. 
(Dissenting opinion, 127 M 579, 269 P 2d 
796, 801.) 


Right to Appear and Defend by Counsel 
By section 94-6512 a defendant is guar- 
anteed counsel by appointment of the 
court, if he cannot himself employ an at- 


CRIMES AND CRIMINAL PROCEDURE 


(11609) Parties to a criminal action. 


References 


Cited or applied in State v. MacLean, 
129 M 500, 291 P 2d 250, 252. 


(11611) Rights of defendant in a criminal action. 


torney. It is equally the duty of the court 
to make the appointment of counsel effec- 
tive, i. e. to give court-appointed counsel 
a reasonable time for the preparation of 
his case after he has been appointed. State 
v. Blakeslee, 131 M 47, 306 P 2d 1103, 
1107. (Dissenting opinion, 131 M 47, 306 
Psd 1108.7 LEO.) 

Where counsel was appointed by the 
court, after withdrawal of defendant’s 
original counsel, but trial was commenced 
three days after such appointment, such 
appointment was made purposeless as it 
is the duty of the court to make the ap- 
pointment effective by giving a reasonable 
time for the preparation of the case. State 
v. Blakeslee, 131 M 47, 306 P 2d 1103, 
1107. (Dissenting opinion, 131 M 47, 306 
P 2d 1103, 1107.) 


CHAPTER 49—DEFINITIONS—PROSECUTION OF CRIMINAL ACTIGNS 
. —JURISDICTION OF COURTS 


94-4910. 


Sufficiency of Facts in Information 


Where the motion for leave to file the 
information disclosed that decedent was 
shot at close range with a high powered 
rifle and killed on defendant’s farm, that 
the coroner’s jury verdict was that the 
killing was intentional, that evidence of the 
commission of the crime and guilt of the 


94-4916. 
Compiler’s Note 


The reference to section 94-1307 in this 
section should read section 94-603. 


(11624) Leave to file information. 


defendant was introduced at a habeas cor- 
pus hearing, that the county attorney had 
made a complete investigation, and that 
as a result he believed the defendant was 
guilty, the motion was sufficient to grant 
leave to file information. State v. London, 
131 M 410, 310 P 2d 571, 581. 


(11630) Jurisdiction of justices of the peace. 


References 

Cited in State v. Holt, 121 M 459, 194 P 
2d 651, 662; State ex rel. Borberg v. 
District Court, 125 M 481, 240 P 2d 854, 


856. 


CHAPTER 53—SUPPRESSION OF RIOTS 


94-5304. 
Liability of Sheriff 


This section is merely declaratory of the 
common law and the sheriff is not liable 


94-5305. 
Liability of Sheriff 


This section is merely declaratory of 
the common law and the sheriff is not 


(11658) Magistrates and officers to command rioters to disperse. 


in damages for damage caused by mob 


violence. Annala v. MeLeod, 122 M 498, 
206 P 2d 811, 815. 


(11659) To arrest rioters if they do not disperse. 


liable in damages for damage caused by 


mob violence. Annala v. McLeod, 122 M 
498, 206 P 2d 811, 815. 
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TIME OF COMMENCING ACTIONS 


94-5703 


94-5314. Liability of officers for neglect of duties, etc. 


Liability of Sheriff 


There was no provision imposing liabil- 
ity for damages upon the sheriff prior to 


the enactment of this law. Annala v. Me- 
Leod, 122 M 498, 206 P 2d 811, 815. 


CHAPTER 55—REMOVAL OF OFFICERS OTHERWISE 
THAN BY IMPEACHMENT 


94-5501. 


Operation and Effect 


These sections do not restrain or limit 
the governor’s power of removal of the 
third member on the unemployment com- 


94-5516. 
Disqualification of Judge 


Proceedings under this section for the 
removal of a public officer are governed 
by the rules of practice in civil cases and 
therefore subd. 4 of section 93-901 relat- 
ing to disqualification of judges applies. 
This rule is inapplicable however to prose- 
cutions under the section for the charg- 
ing and collecting of illegal salaries or 
fees. State ex rel. Sullivan v. District 
Court, 122 M 1, 196 P 2d 452, 455. 


Operation and Effect 


Under this section of the Code it is 
the public policy of the state, in cases 
where a county officer is charged with 
collecting illegal fees, that such officer 
be entitled, as a matter of defense, to 
offer evidence of his good faith or honest 
mistake and the value received by the 
county. State v. Hale, 126 M 3826, 249 
P 2d 495, 496. 


(11687) Officers subject to removal. 


pensation commission. State ex rel. Bon- 
ner v. District Court, 122 M 464, 206 P 
2d 166, 171. 


(11702) Removal of public officers by summary proceedings. 


Time for Appearance of Party 


That portion of this section providing 
that the court must cite a party to appear 
“at a time not more than ten nor less than 
five days from the time the accusation was 
presented” is directory rather than man- 
datory. State ex rel. Sullivan v. District 
Court, 122 M 1, 196 P 2d 452, 454. 

In computing time under the provision 
of this section which provides that the 
court must cite the party to appear “not 
more than ten nor less than five days” 
both the first and last days should be ex- 
cluded. State ex rel. Sullivan v. District 
Court, 122 M 1, 196 P 2d 452. 


References 

Cited or applied in State ex rel. Olsen 
v. Public Service Comm., 131 M 104, 308 
P 2d 633, 639. 


CHAPTER 56—LOCAL JURISDICTION OF PUBLIC OFFENSES 


94-5602. 


References 


Cited or applied in State v. Rother, 130 


94-5605. 


References 


Cited or applied in State v. Rother, 130 


(11704) Offenses commenced without, but consummated, etc. 


M 357, 303 P 2d 393 at 412 (dissenting 
opinion). 


(11707) Offense committed partly in one county and partly, etc. 


M 357, 303 P 2d 393 at 407 (dissenting 
opinion). 


CHAPTER 57—TIME OF COMMENCING CRIMINAL ACTIONS 


94-5703. 


References 
Cited in State v. Saginaw, 124 M 225, 
220 P 2d 1021, 1025. 


(11724) Limitation of one year in misdemeanors. 
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CHAPTER 59—WARRANT OF ARREST—PROCEEDINGS 
ON EXECUTION THEREOF 


94-5904, (11736) To what peace officers warrants are to be directed. 


Operation and Effect References 


The sheriff of Flathead County has au- Cited or applied in State v MacLean, 
thority to arrest person in Powell County 129 M 500, 291 P 2d 250, 252. 
under warrant issued in Flathead County 
upon such person’s release from prison. 
Application of Campeau, 122 M 375, 209 
Pe2de. 1012, 1013. 


94-5905. (11737) To what peace officers warrants are to be directed, etc. 


References 
Cited or applied in In re Malone, 130 M 
622, 299 P 2d 455. 


CHAPTER 60—ARRESTS—BY WHOM AND HOW MADE—CLOSE 
PURSUIT—RETAKING AFTER ESCAPE 


Section 94-6029. Definition. 
94-6030. Authority to establish roadblocks. 
94-6031. Minimum requirements. 
94-6032. Existing law preserved. 
94-6033. Penalty. 


94-6008. (11753) Arrests by peace officers. 


Unlawful Arrest Harrer v. Montgomery Ward & Co, 124 
In action for damages for unlawful ar- M 295, 221 P 2d 428, 435. 
rest which occurred after store manager Ref 
handed plaintiff’s check to officer and plain- eae pees 
tiff seized check from officer’s hand, arrest Cited or applied in State v. Storm, 124 
could not be justified by alleging a viola- M 102, 220 P 2d 674, 677; State v. Mae 
tion of sections 94-35-169 and 94-4202, Lean, 129 M 500, 291 P 2d 250, 252. 


94-6005. (11755) Magistrate may order arrest. 
References 
Cited or applied in State v. MacLean, 

129 M 500, 291 P 2d 250, 252. 

94-6009. (11759) Warrant must be shown, when. 


References 


Cited in Application of Campeau, 122 
M 375, 209 P 2d 1012, 1013. | 


94-6016. (11766) Person arrested without a warrant to be taken before, etc. 
References ‘ 
Cited or applied in State v. MacLean, 

129 M 500, 291 P 2d 250, 252. 

94-6017. (11767) Arrest by telegraph. 


References 


Cited in Application of Campeau, 122 
M 375, 209 P 2d 1012, 1013. 


94-6029. Definition. For the purpose of this act, a “temporary road- 
block” means any structure, device, or means used by the duly elected or 
appointed law-enforcement officers of this state, and their deputies, for the 
purpose of controlling all traffic through a point on the highway whereby 
all vehicles may be slowed or stopped. 
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History: En. Sec. 1, Ch. 60, L. 1959. a temporary roadblock and the purpose for 

‘ which it may be used; by providing mini- 
Title of Act mum ra todas in astablialing pehiben 
An act authorizing the establishment of rary roadblocks and other matters prop- 
' temporary roadblocks on the highways of _ erly relating thereto; by fixing penalty for 
the state of Montana to identify drivers violation of act; by repealing all acts or 
and apprehend law violators; by defining parts of acts in conflict herewith. 


94-6030. Authority to establish roadblocks. The duly elected or ap- 
pointed law-enforcement officers of this state, and their deputies, are 
hereby authorized to establish, in their respective jurisdictions, or in other 
jurisdictions within the state, temporary roadblocks on the highways of 
this state for the purpose of identifying drivers, and apprehending per- 
sons wanted for violation of the laws of this state, or of any other state, 
or of the United States, who are using the highways of this state. 

History: En. Sec. 2, Ch. 60, L. 1959. 


94-6031. Minimum requirements. For the purpose of warning and 
protecting the traveling public, the minimum requirements to be met by 
such officers establishing temporary roadblocks, if time and circumstances 
allow, are: 


1. The temporary roadblock must be established at a point on the 
highway clearly visible at a distance of not less than one hundred (100) 
yards, in either direction. 


2. At the point of the temporary roadblock, a sign shall be placed on 
the center line of the highway displaying the word “stop” in letters of 
sufficient size and luminosity to be readable at a distance of not less than 
fifty (50) yards, in both directions, either in daytime or darkness. 


3. At the same point of the temporary roadblock, at least one red light, 
which shall be a flashing or intermittent beam of light, must be placed 
at the side of the roadway clearly visible to the oncoming traffic, at a dis- 
tance of not less than one hundred (100) yards. 


4, At a distance of not less than two hundred (200) yards from the 
point of the temporary roadblock, warning signs must be placed at the 
side of the highway, containing any wording of sufficient size and lumi- 
nosity, to warn the oncoming traffic that a “police stop” les ahead. A 
burning beam light, flare, or a lantern must be placed near such signs for 
the purpose of attracting the attention of approaching drivers during hours 
of darkness. A red flag may be used for the same purpose during daylight 
hours. 

History: En. Sec. 3, Ch. 60, L. 1959. 


94.6032. Existing law preserved. Nothing in this act shall be deemed 
to limit, or encroach upon the existing authority of Montana law-enforce- 
ment officers in the performance of their duties involving traffic control. 
History: En. Sec. 4, Ch. 60, L. 1959. 


94-6033. Penalty. Any person who shall proceed or travel through a 
roadblock without subjecting himself to the traffic control so established 
shall be guilty of a misdemeanor, and shall be punished by a fine of not 
more than five hundred dollars ($500.00), or by imprisonment in the county 
jail for not more than six (6) months, or by both fine and imprisonment. 
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94-6101 


History: En. Sec. 5, Ch. 60, L. 1959. 


Repealing Clause 
Section 6 of Ch. 60, Laws 1959 repealed 


CRIMES AND CRIMINAL PROCEDURE 


all acts or parts of acts in conflict there- 
with. 


CHAPTER 61—EXAMINATION AND COMMITMENT OR DISCHARGE 
OF DEFENDANT 


94-6101. 


Duty to advise accused as to right to 
assistance of counsel. 3 ALR 2d 10038. 


94-6116. 


Discharge, suspension, or remission of 
bail by reason of imprisonment of principal 
for a different offense. 4 ALR 2d 440. 


(11773) Magistrate to inform the defendant of the charge, etc. 


(11788) Order for bail on commitment. 


CHAPTER 62—PRELIMINARY PROVISIONS—FILING THE INFORMATION 


berg v. District Court, 125 M 481, 240 
P 2d 854, 860. 


(11803) Duty of court when county attorney does not file, etc. 


v. District Court, 125 M 481, 240 
P 2d 854, 860. 


94-6201. (11798) Offenses, how prosecuted. 
References 
Cited or applied in State ex rel. Bor- 

94-6206. 
References berg 
Cited or applied in State ex rel. Bor- 

94-6207. (11804) Information may be amended. 


Operation and Effect . 


Where court allowed state to amend in- 
formation charging defendant with incest 
by changing “fornication” to “adultery” 
there was no substantial change in the 
charge and only touched a matter of form. 
Whether the defendant was married or 
unmarried at the time is not a material 
ingredient of the offense. In either event 
the defendant is guilty, if the intercourse 
charged is proved. State v. Kuntz, 130 M 
126, 295 P 2d 707, 710. 


94-6208. 
Application 


The reason for the statutory require- 
ment that the names of witnesses be in- 
dorsed on the information is to safeguard 
defendant against surprise and unfair ad- 
vantage. There was no unfair advantage 
taken of defendant when the county at- 
torney indorsed the name of a witness 
after impaneling a jury because he did 


Waiver of Objection 


Where, after plea of not guilty, county 
attorney asked permission to amend infor- 
mation and counsel for defendant stated 
there was no objection, any objection to 
the amendment of the information to in- 
clude a prior conviction was waived. State 
ex rel. Treat v. District Court, 122 M 249, 
200 P 2d 248, 


(11805) Indorsement on information. 


not know of the existence of the witness 
at the time when the information was 
filed and gave notice to the defendant’s 
attorney at that time and offered to agree 
to a reasonable delay in the trial in order 
that the defendant could examine the wit- 
ness and secure evidence to meet his testi- 
mony. State v. Phillips, 127 M 381, 264 
P 2d 1009, 1015. 


CHAPTER 683—THE GRAND JURY—ITS FORMATION—POWERS AND DUTIES— 
FINDING AND PRESENTING AN INDICTMENT 


94-6314. 


“Final Adjournment” When Court Al- 
ways Open 
Although district court is always open 


(11819) Retirement of the grand jury—discharge of. 


and each term continues until succeeding 
term, the terms as fixed by the court limit 
the existence of the grand jury, the be- 


RULES OF PLEADING 


ginning of each term constituting a “final 
adjournment” of the preceding term within 
the meaning of this section. State ex rel. 


94-6324. 


Special Prosecutor—Appearance Before 
Grand Jury 


County attorney cannot delegate to un- 
official counsel his right to advise the grand 
jury, assist them in their investigations 
and examine witnesses, and an order of 
the district judges appointing such special 
prosecutor when the county attorney was 
present and able to act could not give such 
authority. State ex rel. Porter v. District 
Court, 124 M 249, 220 P 2d 1035, 1051. 

The appearance of “special prosecutor” 
before the grand jury was ground for 


94-6331. 
Appeal After Conviction 


If person has gone to trial under indict- 
ment with witnesses names designated as 
Richard Roe and John Doe and convicted, 
the Supreme Court would be required to 
sustain the conviction if possible and bur- 
den would be on defendant to show preju- 
dice. State ex rel. Porter v. District Court, 
124 M 249, 220 P 2d 1035, 1043. 


Failure to Endorse Names—BHEffect 


Where timely motion is made before 
trial the statute requires the indictment to 
be set aside when names of witnesses are 
not endorsed on indictment. State ex rel. 
Porter v. District Court, 124 M 249, 220 
P 2d 1035, 1043. 

If there were no witnesses it was the 
duty of the prosecution, on objection of 
defendant, to so state, either by a verified 
pleading or under oath. State ex rel. Porter 


94-6332. 


References 
Cited or applied in State ex rel. Bor- 


94-6333. 


References 
Cited or applied in State ex rel. Porter 


94-6334. (11839) Warrant to issue. 


References 


Cited in Application of Campeau, 122 
M375, 209 P 2d 1012, 1013. 


(11836) Names of witnesses 


94-6401 


Adami v. Lewis and Clark County, 124 
M 282, 220 Ps 2d 1052. 


(11829) When and from whom they may ask advice, etc. 


setting aside the indictment. State ex rel. 
Porter v. District Court, 124 M 249, 220 
PS '2d) L085. 

The press of business in the office of 
district attorney does not justify the ap- 
pointment of a “special prosecutor” to ap- 
pear hefore the grand jury. State ex rel. 
Portex v. District Court, 124 M 249, 220 
P 2d 10385, 1051. 


References 


Cited or applied in State v. Cockrell, 
131 M 254, 309 P 2d 316, 320. 


inserted at foot of indictment. 


v. District Court, 124 M 249, 220 P 2d 
1035, 1043. 


Fictitious Names 


If there were witnesses identified as 
John Doe and Richard Roe it is indefen- 
sible for the prosecution to conceal their 
identity from accused merely because the 
prosecutor believes that a disclosure of 
their true names is not vital or necessary 
to prepare a defense. State ex rel. Porter 
v. District Court, 124 M 249, 220 P 2d 
1035, 10438. 


Operation and Effect 


The statute requires the endorsement of 
names of all witnesses, not merely the 
names of witnesses the state believes to 
be important. State ex rel. Porter v. 
District Court, 124 M 249, 220 P 2d 
1035, 1041. 


(11837) Indictment, how presented and filed. 


berg v. District Court, 125 M 481, 240 
P 2d 854, 860. 


(11838) Indictment to be signed by prosecuting attorney, etc. 


v. District Court, 124 M 249, 220 P 2d 
1035, 1046. 


CHAPTER 64—RULES OF PLEADING AND FORM OF 
INFORMATION AND INDICTMENT 


94-6401. 


Operation and Effect 
No section of the Criminal Code can 


(11841) Forms and rules of pleading. 


be found directing or requiring a bill 
of particulars to be furnished to a de- 


94-6403 


fendant; therefore, no bill of particulars 
may be required or ordered. State v. 
Bosch, 125 M 566, 242 P 2d 477, 487. 


94-6403. 
Assault in First Degree 
Contentions of defendant that trial 


court erred in overruling his demurrer to 
the amended information and in overruling 
his objection to the introduction of evi- 
dence and his motion to dismiss the infor- 
mation, were without merit, where the 
amended information complied with the 
requirements of this section and sections 
94-6401, 94-6404, 94-6405 and 94-6412. State 
v. McLeod, 131 M 478, 311 P 2d 400, 406. 


Bill of Particulars 


In a criminal case no bill of particulars 
may be required or ordered. State v. 
Bosch, 125 M 566, 242 P 2d 477, 487. 


94.6404. (11844) Form of. 


Sufficiency 

Information which charged the defend- 
ant with manslaughter in the form estab- 
lished in this section and used the words 
“did then and there wilfully, wrongfully, 
unlawfully, knowingly and feloniously kill 
one Duane Leslie Egge, a human being of 
the age of five years, contrary” was suffi- 


CRIMES AND CRIMINAL PROCEDURE 


References 


Cited or applied in State v. McLeod, 
131 M 478, 311 P 2d 400, 406. 


(11843) Indictment or information, what to contain. 


(This case expressly overrules any state- 
ment or holding to the contrary in State 
v. Gondeiro, 82 M 530, 268 P 507; State 
v. Shannon, 95 M 280, 26 P 2d 360; State 
v. Stevens, 104 M 189, 65 P 2d 612; State 
v. Hahn, 105 M 189, 72 P 2d 459; State 
v. Robinson, 109 M 322, 96 P 2d 265, and 
any other such statements or holdings 
by this court.) 


References 


Cited or applied in State v. Tursich, 
127 M 504, 267 P 2d 641, 643; State v. 
Duncan, 130 M 562, 305 P 2d 761, 763; 
State v. Haley, 132 M 366, 318 P 2d 1084, 
1085. 


cient. State v. Duncan, 130 M 562, 305 P 
2d 761, 763. 


References 


Cited or applied in State v. Bosch, 
125 M 566, 242 P 2d 477, 487; State v. 
McLeod, 131 M 478, 311 P 2d 400, 406; 
State v. Haley, 132 M 366, 318 P 2d 1084, 
1085. 


94-6405. (11845) It must be direct and certain. 


Assault in First Degree 

Defendant’s contentions that trial court 
erred in overruling his demurrer to the 
amended information and in overruling his 
objection to the introduction of evidence 
and his motion to dismiss the information 
were without merit, where the amended 
information complied with the require- 
ments of this section and sections 94-6401, 
94-6403, 94-6404 and 94-6412. State v. 
McLeod, 131 M 478, 311 P 2d 400, 406. 


94-6407. 
Election of Charge 


Every act of sexual intercourse con- 
stituting rape is a separate offense and 
where the information charges defendant 
and another jointly with accomplishing 
“an act of sexual intercourse” and the 
evidence is that defendant accomplished 
an act of sexual intercourse and also that 
he assisted the other in the act of inter- 


94-6412. 


Assault in First Degree 


Trial court committed no error in over- 
ruling defendant’s demurrer to amended 
information and in overruling his objec- 
tion to the introduction of evidence and 
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Bill of Particulars Not Available 


In a criminal case no bill of particulars 
may be required or ordered. State v. 
Bosch, 125 M 566, 242 P 2d 477, 487. 
(This case expressly overrules any state- 
ment or holding to the contrary made 
by the court.) 


References 


Cited or applied in State v. Dunean, 130 
M 562, 305 P 2d 761, 763; State v. Haley, 
132 M 366, 318 P 2d 1084, 1085. 


(11847) Must charge but one offense and in one form, etc. 


course the court should have granted the 
defendant’s motion that the state elect 
whether it was prosecuting defendant for 
his accomplished intercourse with the 
prosecutrix or for aiding and assisting 
the other defendant in consummating the 
other defendant’s sexual intercourse with 
the prosecutrix. State v. Sauter, 125 M 
109, 282 P 2d 731, 734. 


(11852) Indictment or information, when sufficient. 


his motion to dismiss the information, 
where the amended information complied 
with the requirements of this section and 
sections 94-6401, 94-6403 to 94-6405. State 
v. McLeod, 131 M 478, 311 P 2d 400, 406. 


- ARRAIGNMENT 


Manslaughter 


Information for manslaughter in the 
form prescribed in section 94-6404, which 
complied with the requirements of sections 
94-6403, 94-6405, and met the tests pro- 
vided in this section, was sufficient. State 
v. Haley, 132 M 366, 318 P 2d 1084, 1085. 


94-6513 


References 

Cited in State v. Tursich, 127 M 504, 
267 P 2d 641, 643; State v. Duncan, 130 
M 562, 305 P 2d 761, 763. 


94-6423. (11863) Distinction between accessory before the fact, etc. 


Aiding and Abetting 

While the statute defines larceny as the 
taking of property from the person of an- 
other yet, it is sufficient to show the de- 
fendant’s guilt that he aided or abetted in 
the commission of the crime. State v. 
Maciel, 130 M 569, 305 P 2d 335, 336. 


Instructions 


Where a verbal declaration of one co- 
defendant that he and the other code- 
fendant were partners was given in evid- 
ence, it was error for the court to refuse 
defendant’s instruction that such verbal 
declaration is insufficient to establish a 
partnership. Although a partnership was 
immaterial because of this section and 


94-6428. 


Verdict for Lesser Offense 


Where defendant was charged with mur- 
der in the second degree it was permis- 


94.6434, 


Failure to Endorse True Names of Wit- 
nesses on Indictment 

If person has gone to trial under indict- 
ment on which witnesses names were desig- 
nated as Richard Roe and John Doe and 
convicted, the Supreme Court would be 


(11874) When not material. 


section 94-204, yet the jury may have 
given full consideration to the declara- 
tion and found defendant guilty on the 
strength thereof. State v. Keller, 126 
M 142, 246 P 2d 817, 821. 


Operation and Effect 


Under this section and section 94-204, 
evidence was sufficient to sustain a con- 
viction of assault in the second degree 
where defendant was at the scene of the 
crime and was admittedly a participant 
therein; it is not necessary to show that 
he actually fired any one of the guns. 
State v. Simon, 126 M 218, 247 P 2d 
481, 485. 


(11868) Of what offense a defendant may be convicted. 


sible for the jury to find him guilty of 
involuntary manslaughter. State v. Alli- 
son, 122 M 120, 199 P 2d 279, 288. 


required to sustain the conviction if pos- 
sible and burden would be on defendant to 
show prejudice. State ex rel. Porter v. 
District Court, 124 M 249, 220 P 2d 1035, 
1043. 


CHAPTER 65—ARRAIGNMENT OF DEFENDANT 


Section 94-6513. 


Compensation of attorney for accused. 


94-6501. (11875) Defendant must be arraigned in the court, etc. 


Admissibility of confession as affected 
by delay in arraignment of prisoner. 19 
ALR 2d 1331. 


94-6512. 
Court Appointed Counsel 
Where counsel was appointed by the 
court, after withdrawal of defendant’s 
original counsel, but trial was commenced 
three days after such appointment, such 
appointment was made purposeless as it is 


94-6513. 


(11887) Compensation of attorney for accused. 


(11886) Right to counsel on arraignment. 


the duty of the court to make the appoint- 
ment effective by giving a reasonable time 
for the preparation of the case. State v. 
Blakeslee, 131 M 47, 306 P 2d 1103, 1107. 
(Dissenting opinion, 131 M 47, 306 P 2d 
PLO Se 1107.) 


Whenever, in 


a criminal action or proceeding in the district court, an attorney-at-law de- 


D1 


94-6601 
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fends a person charged with any offense, by order of the court, on the 
ground that the accused is unable to procure or employ counsel, the county 
in which such criminal action or proceeding may have arisen is liable to 
pay such attorney for his services such sum as the Judge certifies to be a 


reasonable compensation therefor. 


History: En. Sec. 1, p. 12, L. 1881; re-en. 
Sec. 197, 3d Div. Comp. Stat. 1887; amd. 
Sec. 1892, Pen. C. 1895; amd. Sec. 1, Ch. 
33, L. 1903; re-en. Sec. 9189, Rev. C. 1907; 
re-en. Sec. 11887, R. C. M. 1921; amd. 
Sec. 1, Ch. 38, L. 1949. 


Amendment 

The 1949 amendment omitted a portion 
of this section which placed specific limi- 
tations on the amount allowed as follows, 
capital cases not to exceed $100, other 


felonies not to exceed $50, and in other 
cases not to exceed $25. 


Repealing Clause 


Section 2 of Ch. 38, Laws 1949 repealed 
all acts or parts of acts in conflict there- 
with. 


References 


Cited or applied in State ex rel. Irvine 
v. District Court, 125 M 398, 239 P 2d 
272, 281, 


CHAPTER 66—SETTING ASIDE THE INDICTMENT OR INFORMATION 


94-6601. 


Failure To Endorse Names on Indictment 


Where timely motion is made before trial 
the statute requires the indictment to be 
set aside when names of witnesses are 
not endorsed on indictment. State ex rel. 
Porter v. District Court, 124 M 249, 220 
P 2d 1035, 1043. 

Indictment must be set aside where wit- 
nesses names on indictment were Richard 
Roe and John Doe and witnesses real 
names were not supplied to defendant and 
if there were no witnesses that fact should 
be shown by the prosecution either by a 
verified pleading or under oath. State ex 
rel. Porter v. District Court, 124 M 249, 
220 P 2d 1035, 1048. (In this case it 
was said that if other grounds had not 
required setting aside of indictment, court 
would have been disposed to return case 
to trial court to permit defendant to 
interrogate prosecutor and grand jury fore- 
man as to whether there were witnesses 
whose names were not endorsed on indict- 
ment.) 

If person has gone to trial under indict- 
ment on which witnesses names were 
designated as Richard Roe and John Doe 
and convicted, the Supreme Court would 
be required to sustain the conviction if 
possible and burden would be on defendant 
to show prejudice. State ex rel. Porter v. 
District Court, 124 M 249, 220 P 2d 1035, 
1043. 


Grounds Exclusive 


The grounds for setting aside an indict- 
ment of a grand jury as set forth in this 
section are exclusive. State ex rel. Porter 
v. District Court, 124 M 249, 220 P 2d 
1035, 1037. 


D2 


ting aside the indictment. 


(11891) Indictment, when set aside on motion. 


Presence of Unauthorized Person 


Where there has been a violation of 
subd. 3 of this section the accused need 
not show prejudice, but the very appear- 
ance of an unauthorized person before the 
grand jury is sufficient to set aside the 
indictments. State ex rel. Porter v. District 
Court, 124 M 249, 220 P 2d 1035, 1051. 


Presence of Unauthorized Person—Spe- 
cial Prosecutor Before Grand Jury 


The appearance of “special prosecutor” 
before the grand jury was ground for set- 
State ex rel. 
Porter v. District Court, 124 M 249, 220 
P©2d--1035. 

The press of business in the office of 
district attorney does not justify the ap- 
pointment of a “special prosecutor” to ap- 
pear before the grand jury. State ex rel. 
Porter v. District Court, 124 M 249, 220 
P°2d 1035, 1051. 


Presence While Indictment under Con- 
sideration 


A case is “under consideration” before 
the grand jury within the meaning of sub- 
section 3 of this section when witnesses 
are being examined. State ex rel. Porter 
v. District Court, 124 M 249, 220 P 2d 
1035, 1044. 


References 


Cited or applied'in State ex rel. Porter 
v. First Judicial Dist., 123 M 447, 215 
P 2d 279; State v. Bosch, 125 M 566, 242 
P 2d ATT, 487. 


DEMURRER 


94-6602. 


Amendment of Information 


There was no error in permitting infor- 
mation to be amended to allege prior 
conviction when there was no objection 
by defendant and defendant’s attorney 
consented to its filing. State ex rel. Treat 
v. District Court, 122 M 249, 200 P 2d 
248, 


94-6603. 


References 

Cited or applied in State ex rel. Porter 
v. First Judicial Dist., 123 M 447, 215 P 
2d 279. 


94-6604. 


Cross-Reference 

See note to sec. 94-6605. State ex rel. 
Porter v. District Court, 124 M 249, 220 
P 2d 1035, 1051. 


94-6605. 


Operation and Effect 


Where district court was ordered to set 
aside indictment on ground set forth in 
subd. 3 of section 94-6601, prosecution for 
the offenses charged was not barred but 
the cases were ordered resubmitted to the 


94-6703 


(11892) Defendant waives objections, etc. 


References 

Cited or applied in State ex rel. Porter 
v. District Court, 124 M 249, 220 P 2d 
1035, 1038. 


(11893) Motion, when heard—if denied or granted, etc. 


(11894) Effect of order of resubmission. 


(11895) Order no bar to another prosecution. 


county attorney in accordance with section 
94-6604 for the filing of such information 
as he believes necessary. State ex rel. 
Porter v. District Court, 124 M 249, 220 
P 2d 1085, 1051. 


CHAPTER 67—DEMURRER 


94-6701. 


Operation and Effect 

This section is exclusive and there is 
no section of the Criminal Code directing 
or requiring a bill of particulars to be 
furnished to a defendant charged with 
a criminal offense. State v. Bosch, 125 
M 566, 242 P 2d 477, 487. 


94-6702. 
Operation and Effect 


When a first conviction is set aside the 
defendant is not precluded upon a remand 
for a new trial from attacking the indict- 
ment or information. State v. Hale, 129 M 


94-6703. 


Facts Stated Do Not Constitute a Public 
Offense 

Information charging a violation of sec- 
tion 94-1805 (obtaining money under false 
pretenses) which only avers that the de- 
fendant made a “false” or “fraudulent” 
representation is not sufficient. It must 
expressly allege the facts which made the 
stated pretense false. State v. Hale, 129 M 
449, 291 P 2d 229, 232. (Dissenting opinion, 
129 M 449, 291 P 2d 229, 236.) 
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(11896) Pleading on part of defendant. 


References 


Cited or applied in State ex rel. Borberg 
v. District Court, 125 M 481, 240 P 2d 
854, 857, 859; State v. Duncan, 130 M 562, 
305. P 2d 761, 762. 


(11897) Demurrer on plea, when put in. 


449, 291 P 2d 229, 230. (Dissenting opin- 
ion, 129 M 449, 291 P 2d 229, 236.) 
References 


Cited or applied in State v. Duncan, 130 
M 562, 305 P 2d 761, 762. 


(11898) Grounds of demurrer. 


Sufficiency of Information 


An information which charges defend- 
ant with an infamous act against nature 
and then in describing the manner in 
which the crime was committed it alleged 
an assault, it is not open to the charge 
that it is duplicitous. Allegations with 
respect to the assault are merely descrip- 
tive of the means of accomplishing the 
infamous crime against nature which 
never could be perpetrated against an 
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unwilling participant without an assault. References 
State v. McSloy, 127 M 265, 261 P 2d 663, Cited or applied in State v. Bosch, 
664. 125 M 566, 242 P 2d 477, 487. 


94-6711. (11906) Objections, forming ground of demurrer, when taken. 


References 449, 291 P 2d 229, 233; State v. MacLean, 
Cited or applied in State v. Hale, 129 M 129 M 500, 291 P 2d 250, 251. 


CHAPTER 68—PLEAS 


94-6801. (11907) The different kinds of pleas. 
References 854, 857, 859, 861; State v. Porter, 130 M 


Cited or applied in State ex rel. Borberg 299, 800 P 2d 952, 954. 
vy. District Court, 125 M 481, 240 P 2d 


94-6802. (11908) Plea, how put in and its form. 


Written “Special Plea in Bar’ Not Au- the defendant to answer to the complaint 
thorized in accordance with this section and sec- 
Justice of the peace was acting within tions 94-6801 and 94-100-4. State ex rel. 
his jurisdiction and in accordance with Borberg v. District Court, 125 M 481, 240 
the law in overruling the defendant’s .P 2d 854, 857, 861. 
written special plea in bar and ordering 


94-6803. (11909) Plea of guilty, how put in and when withdrawn. 


Denial of Motion to Withdraw tion an application to withdraw a plea of 
Denial of motion to withdraw plea of guilty should be made within a reasonable 
guilty will not be reversed where chief time. State v. Nance, 120 M 152, 184 P 
contention was that he was misled by 2d 554, 561. 
the erroneous advice of counsel as to his : : 
guilt under the law, when from the record by prey of Guilty may be Withdrawn 
; ; 1 gment 
of the trial court there was evidence which ; ; 
would have justified a finding of guilty, Where the evidence discloses that there 
regardless of the correctness of the coun- WS a grave doubt that the defendant had 


sel’s interpretation of the law. State v. the mental capacity to appreciate and 


Nance, 120 M 152, 184 P 2d 554, 561. understand what he was doing and the 
consequences thereof, when without bene- 
Discretion of Court fit of counsel, he pleaded guilty to the 


The granting or refusal of permission charge of murder, defendant should have 
to withdraw a plea of guilty and substi- been allowed to withdraw his plea of guilty 
tute a plea of not guilty rests in the dis- and enter a plea of not guilty. State v. 
cretion of the trial court and is subject Dryman, 125 M 500, 241 P 2d 821. 
to review only where an abuse of discre- : ; 
tion is shown. State v. Nance, 120 M 152, Withdrawal of Plea of Guilty after 
184 P 2d 554, 560. Judgment 

: Held, on the facts of the particular 

Guilty Plea Under Agreement with Pros- case, that where the defendant a the time 
ecutor of entering his plea of guilty thought that 

While the supreme court will not en- he had an understanding as to what his 
courage the making of bargains with per- sentence would be; that no direct commit- 
sons charged of crime, where a defendant ment was made to him by any of the 
has changed his plea of not guilty to a_ officers but the officers had made state- 
plea of guilty on an agreement with the ments to others who were in contact with 
prosecuting attorney as to recommendation the defendant and upon whose advice he 
for sentences which were carried out, the relied, the ends of justice would be best 
supreme court, will not, after he obtained served by permitting the defendant to 
the benefits of the agreement, aid him in change his plea. State v. Morgan, 131 M 
escaping its obligations, by ordering a 58, 307 P 2d 244. 
withdrawal of the guilty plea. State v. 

Nance, 120 M 152, 184 P 2d 554, 561. References 
k hee ; Cited or applied in State ex rel. Bor- 
Motion to Withdraw—Time for Filing berg y. District Court, 125 M 481, 240 


In order to receive favorable considera- P 2d 854, 859. 
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POP: te. 


CHANGE OF PLACE OF TRIAL 


94-6805. 


Operation and Effect 


The bar to a prosecution ,for misde- 
meanor where defendant is not brought to 
trial within six months after the filing of 


- CHAPTER 69—CHANGE 


94-6913 


(11911) What may be given in evidence under plea of not guilty. 


the information as provided for in section 
94-9507 may properly be raised by a plea 
of not guilty. State v. Porter, 130 M 299, 
300 P 2d 952, 954. 


OF PLACE OF TRIAL OR JUDGE 


Section 94-6913. Disqualification of judge—affidavit—number of changes authorized— 
calling in of judge to preside. 


94-6901. 
Application 


Trial court was in error for refusing to 
grant a change of venue where evidence 
disclosed that local newspapers had fanned 
the feeling of the community against the 
defendant and that county officials them- 
selves felt that feeling against the de- 
fendant was so high that they moved him 
for safety to the state prison. State v. 
Dryman, 127 M 579, 269 P 2d 796, 800. 
(Dissenting opinion, 127 M 579, 269 P 2d 
796, 801.) 


Change of Place of Trial 

Where Supreme Court ordered a new 
trial and that it be had in some county 
not adjacent to Toole county because of 
the prejudice of the people in Toole 
county, trial court erred in directing that 
the new trial take place in Teton county. 
Although Teton county is not adjoining 
Toole county but is separated by some 
twenty miles, yet the word adjacent has 
no arbitrary meaning or definition; the 
term is a relative and not an absolute one, 


94-6906. 
References 


Cited or applied in State v. Searle, 
125 M467, 239 P 2d 995, 999. 


(11916) What petition to contain. 


and the exact meaning of which, in any 
particular case, is determinable principally 
by the context in which it is used. State 
ex rel. Dryman v. District Court, 128 M 
402, 276 P 2d 969, 970. 

An application for a change of place of 
trial is addressed to the sound discretion 
of the trial court and a clear abuse of 
discretion must be shown, or the ruling of 
the trial court will not be disturbed. State 
v. Bischert, 131 M 152, 308 P 2d 969, 971. 

In support of an application for change 
of place of trial a denial of bail could not 
be claimed as showing prejudice by the 
trial judge for such is a mere preliminary 
matter and has nothing to do with the 
trial on the merits. State v. London, 131 
M 410, 310 P 2d 571, 580. 


Prejudice of Judge 


Action of a judge in refusing to set bond 
pending appeal from a manslaughter con- 
viction is not an act which prejudices a 
defendant during a trial. State v. Bischert, 
131 M 152, 308 P 2d 969, 971. 


(11921) When change of place of trial not granted. 


94-6913. Disqualification of judge—affidavit—number of changes au- 


thorized—calling in of judge to preside. 


A district judge must not sit or 


act as such in any criminal action or proceeding when either party makes 
and files an affidavit, as hereinafter provided, that he has reason to believe, 
and does believe, he cannot have a fair and impartial hearing or trial 
before a district judge by reason of the bias and prejudice of such judge. 
Such affidavit may be made by any party to the criminal action, motion 
or proceeding, personally, or by his attorney or guardian and shall be 
filed with the clerk of the district court in which the same may be pend- 
ing, at least fifteen days prior to the trial of said cause, or any retrial 
thereof after appeal. Upon the filing of the affidavit, the judge, as to whom 
said disqualification is averred, shall be without authority to act further in 
the criminal action, motion or proceeding, but the provisions of this section 
do not apply to the arrangement of the calendar, the regulation of the 
order of business, the power of transferring the criminal action or pro- 


15) 
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ceeding to some other court, nor to the power of calling in another district — 


judge to sit and act in such criminal action or proceeding, providing that 


no judge shall so arrange the calendar as to defeat the purposes of this 
section. Not more than one judge can be disqualified for bias and preju- 


dice, in said criminal action or proceeding, at the instance of the prosecu- 
tion and not more than one judge at the instance of the defendant or de- 
fendants. 

If there be more than one judge in any judicial district in which said 
affidavit is made and filed, another judge residing in the judicial district 
wherein the affidavit is made and filed must be called in to preside in such 
criminal action, motion or proceeding; if there be but one judge in the 
judicial district, then a district judge of another judicial district must be 
called in to preside in such criminal action, motion or proceeding; when 
another judge has assumed jurisdiction of a criminal action, motion or 
proceeding, the clerk of the district court in which the same was pending, 
shall at once notify the parties or their attorneys of record in the same, 
either personally or by registered mail, of the name of the judge called in. 

If either party in any matter above mentioned shall file the affidavit 
as herein provided such party may not complain of any reasonable delay 
as the result thereof. 

The provisions of this section shall be inapplicable to any person in any 
cause involving a direct contempt of court. 


History: En. Sec. 1, Ch. 61, L. 1959. district judges in event of disqualification; 
j and repealing all other acts and parts of 
Title of Act acts in conflict herewith. 
An act to provide for the disqualifica- . 
tion of district judges in criminal actions Repealing Clause 


or proceedings; prescribing the grounds Section 2 of Ch. 61, Laws 1959 repealed 
and procedure for disqualification; provid- all acts and parts of acts in conflict there- 
ing for assumption of jurisdiction by other with. 


CHAPTER 70—MODE OF TRIAL—FORMATION OF JURY AND CALENDAR 
OF ISSUES—POSTPONEMENT OF TRIAL 


94-7001. (11928) Issue of fact defined. 


References 


Cited or applied in State v. Duncan, 130 
M 562, 305 P 2d 761, 762. 


94-7002. (11929) How tried. 


Directed Verdict in Criminal Case conflict as shown by two different state 
In a prosecution for unlawfully driving police scales. State v. Baillargeron, 126 
a truck with an overload which is a mis- M 310, 249 P 2d 799, 801. 
demeanor, it was error for the court to 
instruct and direct the jury to return a References 
verdict of guilty where the evidence as Cited or applied in State v. Winter, 129 
to the true weight of the truck was in M 207, 285 P 2a 149, 159. 


94-7004. (11931) When presence of defendant is necessary on the trial. 


_ Absence of accused at return of verdict Impaneling or selection of jury in ac- 
in felony case. 23 ALR 2d 456. cused’s absence. 26 ALR 2d 762. 


94-7005. (11932) Formation of trial jury. 


Proof as to exclusion of or discrimination jury in criminal case. 1 ALR 2d 1291, 
against eligible class or race in respect to Indoctrination by court of persons sum- 
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CHALLENGING THE JURY 


moned for jury service as infringing con- 
stitutional right of trial by jury. 2 ALR 
2d 1104. 

Exclusion of women from grand or trial 


94-7008. 


Continuance 


Trial judge did not abuse discretion in 
denying defendant’s application for con- 
tinuance over the term where trial was set 
for May 7, 1956, after defendant entered 


94-7009. 
References 


Cited or applied in State v. Blakeslee, 
131 M 47, 306 P 2d 1103, 1104. 


94-7010. 


References 


Cited or applied in State v. Blakeslee, 
131 M 47, 306 P 2d 1103, 1104. 


94-7012. 
References 


Cited or applied in State v. Blakeslee, 
131 M 47, 306 P 2d 1103, 1104. 


94-7013. 


References 


Cited in State v. Saginaw, 124 M 225, 
220 P 2d 1021, 1025. 


(11940) Case set for trial. 


94-7108 


jury panel in criminal case as violation of 
constitutional rights of accused or as 
ground for reversal of conviction. 9 ALR 
2d 661. 


(11935) Defendant entitled to two days to prepare for trial. 


plea of guilty on April 24, 1956. State v. 
McLeod, 131 M 478, 311 P 2d 400, 407. 


References 


Cited or applied in State v. Blakeslee, 
131 M 47, 306 P 2d 1103, 1104. 


(11936) Notice and affidavits for postponement. 


(11937) Postponement for cause. 


(11939) Effect of failure to apply. 


CHAPTER 71—CHALLENGING THE JURY 


94-7101. 
Operation and Effect 


Sections 94-7101 to 94-7128 provide the 
procedure for interposing a challenge to 


94-7105. 


References 
Cited or applied in State v. Deeds, 130 
M 503, 305 P 2d 321, 324. 


94-7107. 

Operation and Effect 

Where defendant filed a verified, specific 
and detailed challenge to a jury panel and 
the county attorney did not deny the suf- 
ficiency of the facts alleged and the de- 
fendant also filed a timely motion for the 
issuance of a subpoena to the jury com- 
missioners to appear, the trial court could 


94-7108. 


References 
Cited or applied in State v. Deeds, 130 
M 503, 305 P 2d 321, 324. 


(11941) Definition and division of challenges. 


the panel or to an individual juror. State 
v. Deeds, 130 M 503, 305 P 2d 321, 323. 


(11945) Upon what founded. 


(11947) Exception, if sufficiency of the challenge be denied. 


not presume the jury commissioners had 
performed their duty in selecting the 
panel; hence, it was error for the trial 
court to overrule defendant’s motion based 
on the presumption that the jury commis- 
sioners had performed in accordance with 
the law. State v. Deeds, 130 M 503, 305 
P 2d 321, 324. 


(11948) If exception overruled, court may allow denial, etc. 


94-7109 


94-7109. 
References 


Cited or applied in State v. Deeds, 130 
M 503, 305 P 2d 321, 324. 


94-7115. 


References 
Cited or applied in State v. Porter, 
125 M 503, 242 P 2d 984, 985. 


94-7116. 
References 


Cited or applied in State v. Porter, 
125 M 503, 242 P 2d 984, 985. 


94-7119. 
References 


Cited or applied in State v. Porter, 
125 M 503, 242 P 2d 984, 985. 


(11956) Challenges of state. 


CRIMES AND CRIMINAL PROCEDURE 


(11949) Denial of challenge, how made, and trial thereof. 


(11955) Number of peremptory challenges. 


(11959) Particular causes of challenge. 


94-7120. (11960) Ground of challenge for implied bias. 


References 


Cited or applied in State v. Porter, 
125 M 503, 242 P 2d 984, 985. 


94-7122. 


Challenges for Cause 


Where the state challenged three jurors 
for cause, and the evidence showed that 


one of the jurors was nearly deaf, and the 


other two had formed opinions, the court 
was correct in excusing the jurors for 
cause. This section is not a limitation up- 
on the power of the court in granting chal- 
lenges which are warranted. State v. 
Gates, 131 M 78, 307 P 2d 248. 


94-7127. 


Overruling Challenge 


Where court relied on answers to last 
two questions and on the assumption that 
there was a misunderstanding as to the 
earlier questions in examining a prospec- 
tive juror for prejudice, the overruling of 
the challenge would not be disturbed es- 
pecially where the defendant had three 
peremptory challenges left at the time and 


(11962) Causes of challenge, how stated. 


Purpose 


The purpose of this section was to re- 
quire the ground of challenge to be stated 
before the challenger is in a position to 
predicate error on the court’s refusal to 
sustain a challenge. It was not intended as 
a limitation upon the power of the court 
in granting challenges which the facts war- 
rant. State v. Gates, 131 M 78, 307 P 2d 
248, 249. 


(11967) Decision of court to be entered. 


exercised one to discharge such juror, and 
fact that defendant regarded other jurors 
as undesirable on which he might have 
exercised his challenge gave him no right 
to have such juror excused for bias where 
there was no showing that such jurora 
were disqualified. State v. Allison, 122 
M 120, 199 P 2d 279,. 286. 


CHAPTER 72—THE TRIAL 


94-7201. (11969) Order of trial. 
Instructions 
Objections 


Objection to instruction that it “is not 
a correct statement of the law; it is not 
applicable to the facts in this case” does 
not comply with this section. State v. 
Hay, 120 M 573, 194 P 2d 232, 237, 

Objection to instruction that “it is repe- 
titious and not a correct statement of the 
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law” does not comply with this section. 
State v. Hay, 120 M 573, 194 P 2d 232, 237. 

Any error in giving instructions is not 
available to appellants on appeal where 
the record shows no objections made by 
the appellants. State v. Holt, 121 M 459. 
194 P 2d 651, 654. 


Where instructions as finally proposed 
to be given were not objected to by coun- 


THE TRIAL 


sel for defendant, the district court by 
statute was expressly forbidden to grant 
a new trial and the Supreme Court is for- 
_bidden to reverse the cause, even if error 
existed in such instructions. State v. 
Donges, 126 M 341, 251 P 2d 254, 255. 


Subd. 4 
Bill of Exceptions 


Where attorney for defendant presented 


94-7203. 


Burden of Proof 


In criminal cases the burden of proof 
never shifts, but the burden of the evi- 
dence may shift frequently. State v. Moor- 
man, 133 M 148, 321 P 2d 236, 238. 


Operation and Effect 


In a prosecution for the crime of 
carrying a concealed weapon; wherein the 


94-7209. (11977) Rules of evidence 
Adverse Witness Statute 


In a criminal case the state of Montana 
is the opposite party to the defendant, and 
section 93-1901-9, relating to calling the 
opposite party, is not applicable to a crim- 
inal proceeding. State v. Moorman, 133 M 
148, 321 P 2d 236, 238. 


94-7220. 


Cross-Reference 


Child under sixteen not an accomplice 
to commission of infamous crime against 
nature, sec. 94-4120. 


Corroboration 

The evidence which corroborates the 
testimony of an accomplice could be fur- 
nished by the defendant. It could be cir- 
cumstantial. It need not extend to every 
fact to which the accomplice testified and 
need not be sufficient to justify a convic- 
tion or establish a prima facie case of 
guilt: it being sufficient if it tends to con- 
nect defendants with the commission of 
the crime. Whether it tends to do so is 
a question of law, while its weight—its 
efficacy to fortify the testimony of the 
accomplice and render his story trust- 
worthy—is a matter for the consideration 
of the jury. State v. Donges, 126 M 341, 
251 P 2d 254, 257. 


Instructions 


Where the defense requested instruc- 
tions as to the effect of accomplice’s testi- 
mony and there was evidence in the 
record from which the jury might have 
concluded that a deputy sheriff was an 
accomplice of the defendant, the court 
should have instructed the jury that if 
they believed the deputy sheriff was an 


94-7220 


bill of exceptions and prayed that the 
same be signed, settled and allowed, he 
could not be heard to complain on appeal 
that his bill of exceptions was not accu- 
rate. State v. Pankow, — M —, 333 P 2d 
1017, 1020. 


References 
Cited or applied in State v. Maciel, 130 
M 569, 305 P 2d 335, 337. 


(11971) Defendant presumed innocent—reasonable doubt. 


defendant was found guilty by a jury, it 
was held on appeal that in view of the 
uncertainty in the mind of the state’s 
only eyewitness as compared with wit- 
nesses for the defendant, coupled with 
the effect of this section, the evidence 
was not sufficient to justify a conviction 
for the crime charged. State v. Gilbert, 
125 M 104, 232 P 2d 338, 341. 


in civil actions, etc. 
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References 


Cited or applied in State v. Storm, 127 
M 414, 265 P 2d 971, 976 (dissenting 
opinion); State v. Piveral, 127 M 427, 265 
P 2d 969, 970 (dissenting opinion); State 
v. Reid, 127 M 552, 267 P 2d 986, 990. 


(11988) Conviction on testimony of accomplice. 


accomplice then they must weigh his evid- 
ence as provided by section 93-2001-1, 
subd. 4 and also that such evidence must 
be corroborated as required by this sec- 
tion. State v. Porter, 125 M 503, 242 P 
2d 984, 990. 


Insufficient Corroboration 


In a prosecution for an infamous crime 
against nature, where the only evidence 
other than the testimony of the accomplice 
showed that the accomplice had stayed at 
the defendant’s house over night and slept 
with the defendant, the corroborating evi- 
dence was not sufficient. to sustain a con- 
viction as it does nothing more than to 
show opportunity on the part of defendant 
to have committed the crime. State v. 
Gangner, 130 M 533, 305 P 2d 338. 


Operation and Hffect 


In a sodomy case, court should have 
given the requested instructions of the 
defendant to the effect that if the jury 
finds the prosecuting witness was an ac- 
complice, then the jury must acquit the 
defendant, where the only evidence con- 
necting the defendant with the commis- 
sion of the crime was the testimony of 
the prosecuting witness. State v. Searle, 
125 M 467, 239 P 2d 995, 998. 


94-7227 


Person Making Forged Instrument Not 
Accomplice of Person Passing Forged In- 
strument 

The testimony of the person who forged 
the indorsement on a warrant and who 
was not implicated in the matter of pass- 
ing or uttering the instrument is corro- 
borating evidence to the testimony of an 
accomplice of the defendant charged with 
uttering the forged instrument. The per- 


94-7227. 
Directing Jury to Acquit Defendant 


Where there is an utter failure or lack 
of evidence to establish the states case 
court may direct the jury to return a ver- 
dict for the defendant. State v. Widdi- 
combe, 130 M 325, 301 P 2d 1116, 1118. 


Operation and Effect 
This section is applicable only in cases 
in which the trial court deems the evi- 


94-7228. 
Condition of Premises 


The fact that the premises to be viewed 
had accumulated dirt which had been 
hastily swept away, that doors had been 
replaced and the view was bleak and mor- 
bid furnished no ground for interfering 
with an order permitting a view of the 
premises. State v. Allison, 122 M 120, 199 
P 2d 279, .292. 


94-7230. 


Separation of jury in criminal case. 
21 ALR 2d 1088. 


94-7236. 
References 


Cited or applied in State v. Strobel, 130 
M 442, 304 P 2d 606, 613. 


94-7239. 
References 


Cited or applied in State v. Cockrell, 131 
M 254, 309 P 2d 316, 319. 


CRIMES AND CRIMINAL PROCEDURE 


son who forged the indorsement is not an 
accomplice to the defendant who uttered 
the instrument as the making of the in- 
strument and the uttering of it are two 
separate crimes although they both con- 
stitute forgery. State v. Phillips, 127 M 
381, 264 P 2d 1009, 1014. (See, however, 
the dissenting opinions in 127 M 381, 264 
P 2d 1009, 1016, 1018.) 


(11995) When evidence on either side is closed, etc. 


dence, although tending to prove every 
element constituting the crime charged, 
insufficient in weight to warrant a convic- 
tion. State v. Peschon, 131 M 330, 310 P 
2d 591, 595. 


References 

Cited or applied in State v. Perez, 126 
M 15, 243 P 2d 309, 311; State v. Allen, 
128 M 306, 275 P 2d 200, 205. 


(11996) View of place of offense or property. 


Discretion of Court 


The matter of permitting the jury to 
view the premises rests entirely in the 
discretion of the trial court which will 
not be interfered with except in case of 
manifest abuse. State v. Allison, 122 
M 120, 199 P 2d 279, 292. 


(11998) Jurors, separation of, during trial. 


(12004) In all other cases court to decide questions of law. 


(12007) If county attorney fails to attend, court may appoint. 


CHAPTER 74—THE VERDICT 


94-7407. (12023) Jury may find upon charge of previous conviction. 


Plea of Guilty 


This statute contemplated that the an- 
swer to charge or allegation of prior con- 
viction should be an admission or denial, 


but a plea of guilty is an admission of 
the charge. State ex rel. Treat v. District 
Court, 122 M 249, 200 P 2d 248, 249. 


CHAPTER 75—BILLS OF EXCEPTION * 


94-7504, 
References 
Cited or applied in State ex rel. Toner 


(12040) Exceptions, how settled by supreme court. 


v. District Court, 127 M 603, 256 P 2d 
1095. 
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NEW TRIALS 


94-7507. (12044) Settlement of bills 
Operation and Hffect 
Since the responsibility for the prepara- 


' tion of the bill of exceptions lies with the 


appellant, he cannot be heard to complain 
on appeal that his own bill of exceptions 
is not accurate. State v. Pankow, — M — 
333 P 2d 1017, 1020. 


d 


Provisions Mandatory 


Compliance with this section is manda- 
tory. State v. Kuntz, 130 M 126, 295 P 2d 
707, 708. 

Where the time for presenting the bill 
of exceptions to the judge has expired the 
judge has lost jurisdiction after that to 


94-7508. (12045) Record on appeal 
Dismissal of Appeal 


The state’s motion to dismiss an appeal 
will be granted where the defendant, al- 
though filing a notice of appeal, did not 
have settled or allowed a bill of excep- 
tions, and omitted to file a transcript or 


94-7604 


of exceptions. 


settle any bill of exceptions for the de- 
fendant. Such jurisdiction, once lost, could 
not be reinvested in the trial judge even 
by the stipulation of counsel. State v. 
Kuntz, 130 M 126, 295 P 2d 707, 708. 


Waiver of Notice 


Where the county attorney made no ob- 
jection to the want of notice in the dis- 
trict court and actually stipulated that he 
had no amendments to offer and that the 
bill of exceptions as proposed was correct, 
then this constituted a waiver of formal 
notice. State v. Nelson, 130 M 466, 304 P 
20 LALO SLE. 


in criminal cases. 


briefs in the Supreme Court when no 
extension of time has been granted and 
no showing that the appellant’s failure 
and omission has been without laches on 
his part. State v. MeDonald, 125 M 201, 
232 P 2d 997. 


CHAPTER 76—NEW TRIALS 


94-7602. (12047) Its effect. 
Operation and Effect 
When a first conviction is set aside the 


defendant is not precluded upon a remand 
for.a new trial from attacking the indict- 


94-7603. 


Subd. 4 
Operation and Effect 


In a prosecution for statutory rape, there 
was no error where the jury reached a 
verdict of guilty, and then, in deciding on 
punishment, each member set down his 
proposed amount in years, the total was 
divided by twelve to get an average, and 
then the term of the punishment was fixed 
after further discussion. State v. Moor- 
man, 133 M 148, 321 P 2d 236, 242. 

A quotient verdict is not a lot verdict. 
State v. Moorman, 133 M 148, 321 P 2d 
236, 243. 


Subd. 7 


Motion for New Trial after Appeal 
Perfected 


Once an appeal has been perfected to 
the Supreme Court the district court loses 


94-7604. 
References 


Cited or applied in State v. Nicks, 131 
M 567, 312 P 2d 519, 520. 


ment or information.: State v. Hale, 129 M 
449, 291 P 2d 229, 230. (Dissenting opin- 
ion, 129 M 449, 291 P 2d 229, 236.) 


(12048) Grounds for granting new trial. 


jurisdiction of the case, except that if a 
motion for a new trial is then pending 
the district court retains jurisdiction there- 
of, with power to rule thereon. State v. 
Nicks, 1381 M 567, 312 P 2d 519, 520. 
(Id.) Where defendant had perfected an 
appeal to the Supreme Court, and then dis- 
covered new evidence, the Supreme Court 
had no jurisdiction to grant a new trial, 
but upon defendant’s prima facie showing 
of matters sufficient to warrant considera- 
tion, the court would instruct the district 
court to entertain defendant’s motion for 
a new trial, and would stay further pro- 
ceedings pending such motion. State v. 
Nicks, 131 M 567, 312 P 2d 519, 521. 


References 


Cited or applied in State v. Winter, 129 
M 207, 285 P 2d 149, 159; State v. Moor- 
man, 133 M148, 321 P 2d 236, 243. 


(12049) Applications for, how made. 
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94-7821 CRIMES AND CRIMINAL PROCEDURE 


CHAPTER 78—JUDGMENT—SUSPENSION OF SENTENCE AND PROBATION 


Section 94-7821. Court may suspend sentence, when. 

94-7822. Suspension of sentence—copy of judgment to be mailed to board of 
pardons and bureau of identification. 

94-7824. Effect of suspended sentence. 

94-7831. Investigation. 

94-7832. Sentence. 

94-7833. Information from courts. 

94-7834. Effective date—application to persons presently on parole or proba- 
tion or eligible to be placed thereon. 

94-7835. Court to determine type of confinement. 

94-7836. Continuation of work. 

94-7837. Disposition of prisoner’s earnings. 

94-7838. Reduction of sentence. 

94-7839. Violation. 

94-7840. Work arrangement in another county. 

94-7841. Persons guilty of contempt. 

94-7821. (12078) Court may suspend sentence, when. In all prosecu- 
tions for crimes or misdemeanors, except as hereinafter provided, where 
the defendant has pleaded or been found guilty, or where the court or 
magistrate has power to sentence such defendant to any penal or other 
institution in this state, and it appears that the defendant has never before 
been imprisoned for crime either in this state or elsewhere (but detention 
in an institution for juvenile delinquents shall not be considered imprison- 
ment), and where it appears to the satisfaction of the court that the charac- 
ter of the defendant and circumstances of the case are such that he is not 
likely again to engage in an offensive course of conduct, and where it may 
appear that the public safety does not demand or require that the defend- 
ant shall suffer the penalty imposed by law, said court may suspend the 
execution of the sentence and place the defendant on probation in the 
manner hereinafter provided. Nothing in this act contained shall in any 
manner affect the laws providing the method. of dealing with the juvenile 
delinquents. Any judge, who has suspended a sentence of imprisonment 
under this section, or his successor, is authorized thereafter, in his dis- 
eretion, during the period of such suspended sentence to revoke such sus- 
pension and order such person committed, or may, in his discretion, order 
the prisoner placed under the jurisdiction of the state board of pardons as 
provided by law, or retain such jurisdiction with his court as is authorized 
by him or his successor. Prior to such revocation of the order of such 
suspension, the person affected shall be given a hearing before said judge. 


History: En. Sec. 1, Ch. 21, L. 1913; Amendment 
re-en. Sec. 12078, R. C. M. 1921; amd. The 1955 amendment substituted “state 
Sec. 1, Ch. 184, L. 1937; amd. Sec. 1, Ch. board of pardons” for “state board of 
194, L. 1955. prison commissioners.” 


94-7822. Suspension of sentence—copy of judgment to be mailed to 
board of pardons and bureau of identification. When any judge has sus- 
pended a sentence of imprisonment as provided in section 94-7821, and has 
not ordered the prisoner placed under the jurisdiction of the state board 
of pardons, but has retained jurisdiction with the court, the clerk of said 
court shall nevertheless mail a full copy of the judgment of the court and 
the order suspending the sentence and certify the same to the state board 
of pardons, and bureau of identification at the state prison, or if the de- 
fendant would have been confined to an institution other than the state 
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JUDGMENT 


94-7831 


prison, then a copy shall be sent to the institution to which said court 
would have committed the defendant but for the suspending of the sentence. 


: History: En. Sec. 1, Ch. 40, L. 1939; 
amd. Sec. 2, Ch. 194, L. 1955. 

Amendment 

The 1955 amendment substituted “state 


94-7823. (12079) Repealed. 
Repeal 


This section (Sec. 2, Ch. 21, L. 1913; 
amd. See. 1, Ch. 53, L. 1935; amd. See. 1, 
Ch. 65, L. 1953), relating to persons not 


94-7824. 


(12080) Effect of suspended sentence. 


board of pardons” for “state board of 
prison commissioners.” 


Propriety and effect of court’s indication 
to jury resulting in recommendation of 
suspended sentence. 8 ALR 2d 1001. 


entitled to probation, was repealed by 
Sec. 4, Ch. 194, Laws 1955, effective April 
1, 1955. 


Whenever a sentence 


to any penal or other institution in this state has been imposed, but the 
execution thereof has been suspended and the defendant placed on pro- 
bation, the effect of such order of probation shall be to place said de- 
fendant under the control and management of the state board of pardons 
and he shall be subject to the provisions of the probation, parole and 


executive clemency act. 


History: En. Sec. 3, Ch. 21, L. 19183; 
re-en. Sec. 12080, R. C. M. 1921; amd. Sec. 
3, Ch. 194, I. 1955. 


Amendment 


The 1955 amendment substituted “state 
board of pardons” for “state board of 
prison commissioners” and “subject to the 
provisions of the probation, parole and 
executive clemency act” for “subject to 
the same rules and regulations as applied 


to persons paroled from said institutions 
after a period of imprisonment therein.” 


Repealing Clause 

Section 4 of Ch. 194, Laws 1955 read 
“That sections 94-7823, 94-7825, 94-7826, 
94-7827, 94-7828, 94-7829 and 94-7830 of 
the Revised Codes of Montana, 1947, and 
all acts and parts of acts in conflict here- 
with, be, and the same are hereby re- 
pealed.” 


94-7825 to 94-7830. (12081 to 12086) Repealed. : 
Repeal by Sec. 4, Ch. 194, Laws 1955, effective 
These sections (Secs. 4 to 9, Ch. 21, L. April 1, 1955. 


1913), relating to probation, were repealed 


94-7831. Investigation. No defendant convicted of a crime, the punish- 
ment for which may include imprisonment in the state prison, shall be 
sentenced or his case otherwise disposed of, until a written report of in- 
vestigation by a probation and parole officer shall have been presented to, 
and considered by, the court, unless the court deems such report unneces- 
sary. The court may, in its discretion, order a pre-sentence investigation 
for a defendant convicted of any lesser crime or offense. Whenever an 
investigation is required, the probation and parole officers shall promptly 
inquire into the circumstances of the offense, the attitude of the com- 
plainant, the social history, criminal record, and the present conditions of 
the defendant and his immediate family. All local and state police agencies 
shall furnish to the probation and parole officer such criminal records as 
the probation and parole officer may request. Where, in the opinion of 
the court or the investigating authority, it is found desirable, such in- 
vestigation shall include a physical and mental examination of the defend- 
ant. If a defendant is committed to an institution, the investigating agency 
shall send a report of such investigation to the institution at the time of 
commitment. 
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94-7832 


History: Em. Sec. 5, Ch. 194, L. 1955. 


Title of Act 

An act to amend sections 94-7821, 94- 
7822, and 94-7824 of the Revised Codes 
of Montana, 1947, by substituting the 
words “Board of Pardons” for “Board of 
Prison Commissioners” and referring to 
the provisions of the Probation, Parole 
and Executive Clemency Act; providing 
for investigation by probation and parole 


CRIMES AND CRIMINAL PROCEDURE 


convicted of a crime, if deemed necessary 
by the court; providing the sentences 
courts are authorized by law to impose; 
requiring courts to transmit to board of 
pardons certain statistical data; repealing 
sections 94-7823, 94-7825, 94-7826, 94-7827, 
94-7828, 94-7829 and 94-7830 of the Ke- 
vised Codes of Montana, 1947, and all 
acts and parts of acts in conflict here- 
with; providing a. saving clause; and 
providing an effective date clause. 


officers prior to sentencing an individual 


94-7832. Sentence. Whenever any person has been found guilty of a 
crime or offense upon verdict or plea, the court may adjudge as follows: 
(1) Release the defendant on probation, (2) Suspend the imposition 
or execution of sentence, (3) Impose a fine as provided by law for the 
offense, (4) Impose any combination of (1), (2), (8), or, (5) Commit the 
defendant to a correctional institution with or without a fine as provided 
by law for the offense. 
History: En. Sec. 6, Ch. 194, L. 1955. 


94-7833. Information from courts. It shall be the duty of the court 
disposing of any criminal case to cause to be transmitted to the board of 
pardons statistical data in accordance with regulations issued by the board 
regarding all dispositions of defendants whether found guilty or discharged. 

History: En. Sec. 7, Ch. 194, L. 19565. 


94-7834. Effective date—application to persons presently on parole or 
probation or eligible to be placed thereon. This act shall be in full force 
and effect from and after April 1, 1955. The provisions of this act are 
hereby extended to all persons who, at. the effective date hereof, may be on 
probation or parole, or eligible to be placed on probation or parol under 
existing laws with the same force and effect as if this act had been in 
operation at the time such persons were placed on probation or parole 
or became eligible to be placed thereon, as the case may be, provided that 
no person convicted and sentenced before the effective date shall have his 
rights and earned good time reduced by the application of this act. 


History: En. Sec. 9, Ch. 194, L. 1955. petent jurisdiction to be invalid or inop- 


Separability Clause 

Section 8 of Ch. 194, Laws 1955 read 
“If any clause, sentence, section, para- 
graph or part of this act shall for any 
reason be adjudged by any court of com- 


erative, such judgment shall not affect, 
impair or invalidate the remainder of 
this act but shall be confined in its opera- 
tion to the clause, sentence, section, para- » 
graph: or part directly adjudged to be in- 
valid or inoperative.” 


94-7835. Court to determine type of confinement. A court, after hav- 
ing sentenced a person to confinement in a county jail, may, in its discre- 
tion, upon request of the county attorney and sheriff of such county, and 
with the consent of the convicted person, order that any part of the im- 
prisonment so imposed be served in confinement, with parole during the 


hours or periods the convicted person is actually employed. 


History: En. Sec. 1, Ch. 249, L. 1959. 


Title of Act 

An act authorizing the court to sentence 
a convicted misdemeanant to confinement 
with parole during the periods of the pris- 


oner’s employment; specifying the dispo- 
sition to be made of the prisoner’s earn- 
ings; setting forth conditions for 
diminution of the misdemeanant’s sentence; 
declaring the consequences of the prison- 
er’s violation of parole conditions; extend- 
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ing the provisions of this act to jail com- clause, effective date and repealing all 
mitments for adjudicated contempt of a acts and parts of acts in conflict. 
court of record; containing a savings 


94-7836. Continuation of work. Upon the issuance of such an order 
ander this act, the sheriff shall arrange for the convicted person to continue 
his regular employment without interruption insofar as is reasonably pos- 
sible; provided, however, that said prisoner shall be confined in the county 
jail during the hours when he is not employed. 

History: En. Sec. 2, Ch. 249, L. 1959. 


94-7837. Disposition of prisoner’s earnings. The earnings of the pris- 
oner shall be collected by the sheriff. From such earnings, the sheriff shall 
pay the prisoner’s board and personal expenses, both inside and outside 
the jail and, to the extent directed by the court, pay the support of his 
dependents, if any, and any balance shall be retained until his discharge. 

History: En. Sec. 3, Ch. 249, L. 1959. 


94-7838. Reduction of sentence. The committing court may, in its dis- 
eretion, upon request of the county attorney and sheriff of such county, 
reduce the sentence of the prisoner up to one-fourth of the full term, if, 
in the opinion of the court, the prisoner’s conduct, diligence and general 
attitude merit such diminution. 

History: En. Sec. 4, Ch. 249, L. 1959. 


94-7839. Violation. In cases where the convicted person violates the 
conditions of said sentence, he shall be returned to the court; the court may 
then require that the balance of his sentence be spent in full confinement 
and, further, the court may cancel any diminution of sentence granted 
under this act. 

History: En. Sec. 5, Ch. 249, L. 1959. 


94-7840. Work arrangement in another county. The court may, by 
order, authorize the sheriff of the sentencing county to arrange with a 
sheriff of any other county within the state of Montana, to have the con- 
victed person transferred to the other county where it appears the con- 
victed person can continue his regular employment in the latter county; 
provided, however, when such transfer has been made to another county, 
the sheriff of the sentencing county shall still collect all moneys earned by 
the convicted person, and shall dispose of said moneys as provided by 
section 3 [94-7837] of this act. 

History: En. Sec. 6, Ch. 249, L. 1959. 


94-7841. Persons guilty of contempt. The provisions of this act shall 
extend to a person committed to the county jail by a court of record upon 
an adjudication of contempt of court. 


History: En. Sec. 7, Ch. 249, L. 1959. remaining sections of this act, which can 
be given effect.” 

Savings Clause 

Section 8 of Ch. 249, Laws 1959 read Repealing Clause 
“Tf any competent court shall find any sec- Section 9 of Ch. 249, Laws 1959 repealed 
tion or sections of this act to be uncon- all acts or parts of acts in conflict there- 
stitutional or otherwise invalid, such find- with. 
ing shall not affect the validity of all 
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Effective Date after the date of its passage and approval. 


Section 10 of Ch. 249, Laws 1959 pro- Approved March 12, 1959. 
vided the act should be in effect from and 


CHAPTER 80—THE EXECUTION 


Section 94-8019. Western interstate corrections compact—contents. 
94-8020. Commitment or transfer of inmate to institution outside of state. 
94-8021. Effectuation of purposes of compact. 
94-8022. Hearings requested by other states—power of board of pardons and 
paroles and board of prison commissioners to hold. 
94-8023. Governor—power to enter into contracts. 


94-8009. (12095) Insanity of defendant, how determined. 


References 29, 94 L Ed 615, 70 S Ct 466 (dissenting 
Cited in Solesbee v. Balkom, 339 U S_ opinion). 


94-8019. Western interstate corrections compact—contents. The west- 
ern interstate corrections compact as contained herein is hereby enacted 
into law and entered into on behalf of this state with any and all other 
states legally joining therein in a form substantially as follows: 


1. Purpose and policy. The party states, desiring by common action 
to improve their institutional facilities and provide programs of sufficiently 
high quality for the confinement, treatment and rehabilitation of various 
types of offenders, declare that it is the policy of each of the party states to 
provide such facilities and programs on a basis of cooperation with one 
another, thereby serving the best interests of such offenders and of society. 
The purpose of this compact is to provide for the development and execu- 
tion of such programs of cooperation for the confinement, treatment and 
rehabilitation of offenders. 

2. Definitions. As used in this compact, unless the context clearly 
requires otherwise: 

(a) “State” means a state of the United States, the Territory of 
Hawaii, or, subject to the limitation contained in article VII, Guam. 

(b) “Sending state” means a state party to this compact in which con- 
viction was had. 

(c) “Receiving state” means a state party to this compact to which 
an inmate is sent for confinement other than a state in which conviction 
was had. | 

(d) “Inmate” means a male or female offender who is under sentence 
to or confined in a prison or other correctional institution. 

(e) “Institution” means any prison, reformatory or other correctional 
facility (including but not limited to a facility for the mentally ill or men- 
tally defective) in which inmates may lawfully be confined. 

3. Contracts. (a) Each party state may make one or more contracts 
with any one or more of the other party states for the confinement of in- 
mates on behalf of a sending state in institutions situated within receiving 
states. Any such contract shall provide for: 5 

1. Its duration. 

2. Payments to be made to the receiving state by the sending 
state for inmate maintenance, extraordinary medical and dental ex- 
penses, and any participation in or receipt by inmates of rehabilitative 
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or correctional services, facilities, programs or treatment not reasonably 

included as part of normal maintenance. 

3. Participation in programs of inmate employment, if any; the 
disposition or crediting of any payments received by inmates on account 
thereof; and the crediting of proceeds from or disposal of any products 
resulting therefrom. 

4.. Delivery and retaking of inmates. 

5. Such other matters as may be necessary and appropriate to fix 
the obligations, responsibilities and rights of the sending and receiving 
states. 

(b) Prior to the construction or completion of construction of any insti- 
tution or addition thereto by a party state, any other party state or states 
may contract therewith for the enlargement of the planned capacity of the 
institution or addition thereto, or for the inclusion therein of particular 
equipment or structures, and for the reservation of a specific percentum 
of the capacity of the institution to be kept available for use by inmates 
of the sending state or states so contracting. Any sending state so con- 
tracting may, to the extent that moneys are legally available therefor, pay 
to the receiving state, a reasonable sum as consideration for such enlarge- 
ment of capacity, or provision of equipment or structures, and reservation 
of capacity. Such payment may be in a lump sum or in installments as 
provided in the contract. 

(c) The terms and provisions of this compact shall be a part of any 
contract entered into by the authority of or pursuant thereto, and nothing 
in any such contract shall be inconsistent therewith. 

4. Procedures and rights. (a) Whenever the duly constituted ju- 
dicial or administrative authorities in a state party to this compact, and 
which has entered into a contract pursuant to article III, shall decide that 
confinement in, or transfer of an inmate to, an institution within the ter- 
ritory of another party state is necessary in order to provide adequate 
quarters and care or desirable in order to provide an appropriate program 
of rehabilitation or treatment, said officials may direct that the confine- 
ment be within an institution within the territory of said other party state, 
the receiving state to act in that regard solely as agent for the sending 
state. 

(b) The appropriate officials of any state party to this compact shall 
have access, at all reasonable times, to any institution in which it has a 
contractual right to confine inmates for the purpose of inspecting the facili- 
ties thereof and visiting such of its inmates as may be confined in the 
institution. 

(c) Inmates confined in an institution pursuant to the terms of this 
compact shall at all times be subject to the jurisdiction of the sending state 
and may at any time be removed therefrom for transfer to a prison or 
other institution within the sending state, for transfer to another institution 
in which the sending state may have a contractual or other right to confine 
inmates, for release on probation or parole, for discharge, or for any other 
purpose permitted by the laws of the sending state; provided that the 
sending state shall continue to be obligated to such payments as may be 
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required pursuant to the terms of any contract entered into under the 
terms of article III. 

(d) Each receiving state shall provide regular reports to each sending 
state on the inmates of that sending state in institutions pursuant to this 
compact including a conduct record of each inmate and certify said record _ 
to the official designated by the sending state, in order that each inmate 
may have the benefit of his or her record in determining and altering the 
disposition of said inmate in accordance with the law which may obtain 
in the sending state and in order that the same may be a source of infor- 
mation for the sending state. 

(e) All inmates who may be confined in an institution pursuant to the 
provisions of this compact shall be treated in a reasonable and humane 
manner and shall be cared for and treated equally with such similar in- 
mates of the receiving state as may be confined in the same institution. 
The fact of confinement in a receiving state shall not deprive any inmate 
so confined of any legal rights which said inmate would have had if con- 
fined in an appropriate institution of the sending state. 

(f{) Any hearing or hearings to which an inmate confined pursuant 
to this compact may be entitled by the laws of the sending state may be 
had before the appropriate authorities of the sending state, or of the re- 
ceiving state if authorized by the sending state. The receiving state shall 
provide adequate facilities for such hearings as may be conducted by the 
appropriate officials of a sending state. In the event such hearing or hear- 
ings are had before officials of the receiving state, the governing law shall 
be that of the sending state and a record of the hearing or hearings as 
prescribed by the sending state shall be made. Said record together with 
any recommendations of the hearing officials shall be transmitted forth- 
with to the official or officials before whom the hearing would have been 
had if it had taken place in the sending state. In any and all proceedings 
had pursuant to the provisions of this subdivision, the officials of the 
receiving state shall act solely as agents of the sending state and no final 
determination shall be made in any matter except by the appropriate 
officials of the sending state. Costs of records made pursuant to this sub- 
division shall be borne by the sending state. 

(g) Any inmate confined pursuant to this compact shall be released 
within the territory of the sending state unless the inmate, and the send- 
ing and receiving states, shall agree upon release in some other place. The 
sending state shall bear the cost of such return to its territory. 

(h) Any inmate confined pursuant to the terms of this compact shall 
have any and all rights to participate in and derive any benefits or incur 
or be relieved of any obligations or have such obligations modified or his 
status changed on account of any action or proceeding in which he could 
have participated if confined in any appropriate institution of the sending 
state located within such state. 

(i) The parent, guardian, trustee, or other person or persons entitled 
under the laws of the sending state to act for, advise, or otherwise fune- 
tion with respect to any inmate shall not be deprived of or restricted in his 
exercise of any power in respect of any inmate confined pursuant to the 
terms of this compact. 
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5. Acts not reviewable in receiving state; extradition. (a) Any de- 
cision of the sending state in respect of any matter over which it retains 
_ jurisdiction pursuant to this compact shall be conclusive upon and not 
reviewable within the receiving state, but if at the time the sending state 
seeks to remove an inmate from an institution in the receiving state there 
is pending against the inmate within such state any criminal charge or if 
the inmate is suspected of having committed within such state a criminal 
offense, the inmate shall not be returned without the consent of the receiv- 
ing state until discharged from prosecution or other form of proceeding, 
imprisonment or detention for such offense. The duly accredited officers 
of the sending state shall be permitted to transport inmates pursuant to 
this compact through any and all states party to this compact without inter- 
ference. 

(b) An inmate who escapes from an institution in which he is confined 
pursuant to this compact shall be deemed a fugitive from the sending state 
and from the state in which the institution is situated. In the case of an 
escape to a jurisdiction other than the sending or receiving state, the re- 
sponsibility for institution of extradition proceedings shall be that of the 
sending state, but nothing contained herein shall be construed to prevent 
or affect the activities of officers and agencies of any jurisdiction directed 
toward the apprehension and return of an escapee. 


6. Federal aid. Any state party to this compact may accept federal 
aid for use in connection with any institution or program, the use of which 
is or may be affected by this compact or any contract pursuant hereto and 
any inmate in a receiving state pursuant to this compact may participate 
in any such federally aided program or activity for which the sending and 
receiving states have made contractual provision provided that if such pro- 
eram or activity is not part of the customary correctional regimen the 
express consent of the appropriate official of the sending state shall be re- 
quired therefor. 

7. Entry into force. This compact shall enter into force and become 
effective and binding upon the states so acting when it has been enacted 
into law by any two contiguous states from among the states of Alaska, 
Arizona, California, Colorado, Hawaii, Idaho, Montana, Nebraska, Nevada, 
New Mexico, Oregon, Utah, Washington and Wyoming. For the purposes 
of this article, Alaska and Hawaii shall be deemed contiguous to each 
other; to any and all of the states of California, Oregon and Washington; 
and to Guam. Thereafter, this compact shall enter into force and become 
effective and binding as to any other of said states, or any other state 
contiguous to at least one party state upon similar action by such state. 
Guam may become party to this compact by taking action similar to that 
provided for joinder by any other eligible party state and upon the consent 
of congress to such joinder. For the purposes of this article, Guam shall 
be deemed contiguous to Alaska, Hawaii, California, Oregon and Wash- 
ington. 

8. Withdrawal and termination. This compact shall continue in force 
and remain binding upon a party state until it shall have enacted a statute 
repealing the same and providing for the sending of formal written notice 
of withdrawal from the compact to the appropriate officials of all other 
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party states. An actual withdrawal shall not take effect until two years 
after the notices provided in said statute have been sent. Such with- 
drawal shall not relieve the withdrawing state from its obligations assumed 
hereunder prior to the effective date of withdrawal. Before the effective 
date of withdrawal, a withdrawing state shall remove to its territory, at its 
own expense, such inmates as it may have confined pursuant to the provi- 
sions of this compact. 

9. Other arrangements unaffected. Nothing contained in this com- 
pact shall be construed to abrogate or impair any agreement or other 
arrangement which a party state may have with a non-party state for the 
confinement, rehabilitation or treatment of inmates nor to repeal any 
other laws of a party state authorizing the making of cooperative institu- 
tional arrangements. 

10. Construction and severability. The provisions of this compact 
shall be liberally construed and shall be severable. If any phrase, clause, 
sentence or provision of this compact is declared to be contrary to the 
constitution of any participating state or of the Unitied States or the 
applicability thereof to any government, agency, person or circumstance 
is held invalid, the validity of the remainder of this compact and the ap- 
plicability thereof to any government, agency, person or circumstance 
shall not be affected thereby. If this compact shall be held contrary to the 
constitution of any state participating therein, the compact shall remain 
in full force and effect as to the remaining states and in full force and 
effect as to the state affected as to all.severable matters. 


History: En. Sec. 1, Ch. 236, L. 1959. 


Title of Act 


An act adopting the western interstate 
corrections compact for the development 
and execution of a program for the recipro- 
cal confinement, treatment and rehabilita- 
tion of certain classes of convicted felons 
in institutions of participating states; di- 


recting cooperation of state agencies in the 
program; authorizing the holding of hear- 
ings requested by agencies of participating 
states; empowering the governor to enter 
into contracts under the compact with the 
approval of the board of examiners; and 
repealing all acts and parts of acts in 
conflict. herewith; and providing an effec- 
tive date. 


94-8020. Commitment or transfer of inmate to institution outside of 
state. Any court or the board of prison commissioners having power to 
commit or transfer an inmate (as defined in article II (d) of the western 
interstate corrections compact) to®any institution for confinement may 
commit or transfer such inmate to any institution outside this state if this 
state has entered into a contract or contracts for the confinement of in- 
mates in said institution pursuant to article III of the western interstate 
corrections compact. 

History: En. Sec. 2, Ch. 236, L. 1959. 


94-8021. Effectuation of purposes of compact. ‘The courts, departments, 
agencies and officers of this state and its subdivisions shall enforce this 
compact and shall do all things appropriate to the effectuation of its pur- 
poses and intent which may be within their respective jurisdictions includ- 
ing but not limited to the making and submission of such reports as are 
required by the compact. 

History: En. Sec. 3, Ch. 236, L. 1959. 
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94-8022. Hearings requested by other states—power of board of par- 
dons and paroles and board of prison commissioners to hold. The board 
of pardons and paroles and the board of prison commissioners are hereby 
authorized and directed to hold such hearings as may be requested by any 
other party state pursuant to article IV (f) of the western interstate cor- 
rections compact. 

History: En. Sec. 4, Ch. 236, L. 1959. 


94-8023. Governor—power to enter into contracts. The governor is 
hereby empowered to enter into such contracts on behalf of this state as 
may be appropriate to implement the participation of this state in the 
western interstate corrections compact pursuant to article III thereof. No 
such contract shall be of any force or effect until approved by the board of 
examiners. 


History: En. Sec. 5, Ch. 236, L. 1959. cumstance shall, with respect to all sever- 
44 able matters, not be affected thereby.” 
Separability Clause 
Section 6 of Ch. 236, Laws 1959 read Repealing Clause 
“The provisions of this act shall be sever- Section 7 of Ch. 236, Laws 1959 repealed 
able and if any phrase, clause, sentence, all acts and parts of acts in conflict there- 
or provision of this act is declared to be with. 
unconstitutional or the applicability there- : 
of to any state, agency, person or circum- Effective Date 
stance is held invalid, the constitutionality Section 8 of Ch. 236, Laws 1959 provided 
of this act and the applicability thereof the act should be in effect from and after 
to any other state, agency, person or cir- its passage and approval. Approved March 
11, 1959. 


CHAPTER 81—APPEALS TO SUPREME COURT—WHEN ALLOWED 
—HOW TAKEN—EFFECT THEREOF 


94-8101. (12105) Defendant may appeal from any judgment. 
Appeals from Justice Courts References 


The Supreme Court does not have ap- Cited or applied in State ex rel. Treat 
pellate jurisdiction to review the judg-  v. District Court, 124 M 234, 221 P 2d 436, 
ments or orders of the justice courts of 437, 
this state. State ex rel. Estes v. Justice 
Court of Jefferson County, 129 M 136, 284 
P 2d 249, 250. 


94-8103. (12107) Appeal, when may be taken by the defendant. 
Order Denying Petition for Writ of Pro- 1.)) Aho v. Justice Court of Laurel Town- 


hibition ship, 131 M 585, 313 P 2d 542, 543. 
Order of district court denying petition 
of defendant for writ of prohibition to References 
restrain justice court from further pro- Cited in State ex rel. Treat v. District 


ceedings in criminal action was not a judg- Court, 124 M 234, 221 P 2d 436, 437; State 
ment and could not be appealed. State ex v. Zumwalt, 129 M 529, 291 P 2d 257, 259. 


94-8104. (12108) In what cases by the state. 


Appeals Authorized provisions of this section and therefore is 
An appeal by the state from the order not an appealable order. State v. Slater, 
of the court directing the jury to find for 130 M 6380, 302 P 2d 470. 


the defendant is expressly provided for in ; eae P : 
this section. State v. Rother, 130 M 357, Right to Appeal Limited by This Section 


303 P 2d 393, 394. Where defendant was convicted in 

justice of peace court and appealed to dis- 

Order Sustaining Demurrer to Complaint trict court in which court the action was 

An order sustaining a demurrer to a dismissed on defendant’s motion, state had 
complaint does not fall within any of the 
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no right of appeal under this section. State appealable order. State v. Becko, 125 M 


v. McCluskey, 125 M 20, 229 P 2d 169. 76, 230 P 2d 768, 769. 
A district court’s order of dismissal of 
the complaint following an appeal from eng ee rey 
a conviction in a justice of the peace Cited or applied in State v. Perez, 126 


court does not fail within the provisions M 15, 243 P 2d 309, 310; State v. Widdi- 
of this section and therefore is not an combe, 130 M 325, 301 P 2d 1116, 1117. 


94-8105. (12109) Appeals, time limitation. 
Operation and Hffect had been filed in accordance with section 


; mu sine we 2 1, Treat v. District 
Where person convicted in district court 94 8106. State ex rel. 

HeMMbuae Supt etile Court for writ of man- Court, 124 M 234, 221 P 2d 436, 487. 

date to compel district to furnish Spee References 

of trial and court record transcript” for : : z 

purpose of appeal in forma pauperis, writ Cited or applied in State v. Zumwalt, 


: : eae 129 M 529, 291 P 2d 257, 259; State v. 
was denied where no timely application one 130 INE 126, 995 P be 70f, ae 


94-8106. (12110) Appeal, how taken. 


Oral Request for Appeal Ineffective give the Supreme Court jurisdiction. State 
Oral request of intention to appeal made ©* rel. Treat v. District Court, 124 M 234, 
orally in open court fails to conform to 221 P 2d 436, 437. 
this section and is wholly ineffectual to 


94-8113. (12117) Appeal, when tried. 


In General court would refuse appellant’s application 

Where appellant filed his transcript, and to vacate the hearing of the appeal. State 
subsequently received seven separate or- v. Cockrell, 130 M 552, 305 P 2d 337, 338. 
ders for extensions of time to file his brief, 


CHAPTER 82—DISMISSING APPEALS FOR IRREGULARITY—ARGUMENT 
ON APPEAL—JUDGMENT ON APPEAL. 


94-8207. (12125) Judgment without regard to technical errors. 


Erroneous Instruction to show prejudice. State ex rel. Porter v. 
Erroneous instructions are not cause for District Court, 124 M 249, 220 P 2d 1035, 
reversal in the absence of any prejudice. 1043. 
State v. Hay, 120 M 573, 194 P 2d 232 
ae mae Ys f Transcript of Evidence—Necessity. 
: ; In order to give effect to this section 
Failure to Endorse True Names of Wit- to determine whether the erroneous in- 
nesses on Indictment structions were merely technical errors, 
If person has gone to trial under in- or affected the substantial rights of the 
dictment on which witnesses names were accused, it is necessary that the supreme 
designated as Richard Roe and John Doe _ court have before it a transcript of the 
and convicted, the Supreme Court would be evidence. State v. Hay, 120 M 573, 194 
required to sustain the conviction if pos- P 2d 232, 237. 
sible and burden would be on defendant 


94-8210. (12127) May reverse, affirm or modify the judgment and order, etc. 


Operation and Effect is required by law; and thereafter the 


Where Supreme Court reversed convic- prosecution was dismissed, the trial court 
tion of defendant and remanded cause to then was compelled to deliver the de- 
district court with directions that if de- fendant tod the other district court and 
fendant have a new trial the district court county attorney could not file a new infor- 
should first make inquiry into the defend- mation. The trial court was bound to fol- 
ant’s insanity but if the prosecution is low the mandate of the Supreme Court 
dismissed that the district court deliver as found in the remittitur and mandamus 
the defendant to the court of another will lie to require that the district court 
county which has continuing jurisdiction follow such mandate. State ex rel. 
over the defendant so that the latter court Kitchens v. District Court, 130 M 57, 294 
may inquire into his mental condition and P 2d 907. (Dissenting opinion, 130 M 57 
make such disposition of the defendant as 294 P 2d 907, 911.) ; 
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94-8215. 


Operation and Effect 


Where Supreme Court reversed convic- 
tion and the remittitur went down in due 
course and was filed with the lower court, 
the Supreme Court at that time lost juris- 
diction in the case. Specifically it lost any 
jurisdiction it may have had theretofore 


CHAPTER 


88—IN WHAT CASES 


94-8508 


(12132) Jurisdiction ceases after judgment remitted. 


to alter in any particular either the opin- 
ion or the mandate which followed upon 
that opinion, certainly unless the remittitur 
were first recalled. State ex rel. Kitchens 
v. District Court, 130 M 57, 294 P 2d 907, 
908. 


DEFENDANT MAY BE 


ADMITTED TO BAIL 


94-8301. 


Mandamus to compel judge or other 
officer to grant accused bail or to accept 
proffered sureties. 23 ALR 2d 803. 

Failure to appear, and the like, result- 
ing in forfeiture or conditional forfeiture 


94-8303. 
Discretion of Trial Court 
Bail is a matter within the discretion of 
the trial court and its ruling will not be 
disturbed unless a clear abuse of discretion 


appears. State v. London, 131 M 410, 310 
P 2d 571, 580. 


(12133) Admission to bail defined. 


of bail, as affecting right to second admis- 
sion to bail in same noneapital criminal 
ease. 29 ALR 2d 945. 


(12135) Offense not bailable. 


Denial of bail could not be claimed as 
showing prejudice by the trial judge for 
such is a mere preliminary matter and 
has nothing to do with the trial on the 
merits. State v. London, 131 M 410, 310 
P 2d 571, 580. 


CHAPTER 85—BAIL ON INDICTMENT OR INFORMATION 
BEFORE CONVICTION 


Section 94-8508. 


Sureties for guaranteed arrest bond certificates—filing of undertaking 


—guaranteed arrest bond certificate. 


94-8509. 


Violations of motor vehicle laws—posting of guaranteed arrest bond 


certificate in lieu of cash. 


94-8510. 


94-8501. 


Discharge, suspension, or remission of 
bail by reason of imprisonment of principal 
for a different offense. 4 ALR 2d 443. 


94-8506. 
Amount of Bail 


Court did not err in refusing defend- 
ant’s motion to reduce bail which was 
initially set at $25,000, where the person 
assaulted was in a very precarious condi- 
tion and it was not known whether he 
would live or die. When the judge was 
advised that the victim would probably 
live, he reduced the bail to $7,500 which 
was a very reasonable amount. State v. 
McLeod, 131 M 478, 311 P 2d 400, 407, 408. 

The amount of bail which the judge may 
fix is. within his sound legal discretion, 
and is always to be a reasonable amount. 


Certification of names of sureties—withdrawal by surety company. 


(12145) When the offense is not capital. 


(12150) Sections applicable to qualifications, etc. 


State v. McLeod, 131 M 478, 311 P 2d 
400, 407. 

The trial judge in determining the 
amount of bail to be fixed, should take 
into consideration the enormity of the 
crime charged; the maximum penalty which 
the law authorizes; the pecuniary condi- 
tion of the defendant; the probability of 
the defendant’s flight to avoid punishment; 
his general character and reputation; the 
apparent nature and strength of the proof 
as bearing upon the probability of his 
conviction; and other matters bearing up- 
on the particular case. State v. McLeod, 
131 M 478, 311 P 2d 400, 407. 


94.8508. Sureties for guaranteed arrest bond certificates—filing of 


undertaking—guaranteed arrest bond certificate. 


(A) Any domestic or 


foreign surety company which has qualified to transact surety business in 
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this state may, in any year, become surety in an amount not to exceed one 
hundred dollars ($100.00) with respect to any guaranteed arrest bond cer- 
tificates issued in such year by an. automobile club or association or by an 
insurance company authorized to write automobile liability imsurance 
within this state, by filing with the commissioner of insurance an under- 
taking thus to become surety. 

(B) Such undertaking shall be in form to be prescribed by the com- 
missioner and shall state the following: 

(1) The name and address of the automobile club or clubs, automobile 
association, or insurance company or companies, or associations with respect 
to the guaranteed arrest bond certificates of which the surety company 
undertakes to be surety. 

(2) The unqualified obligation of the surety company to pay the 
fne or forfeiture in an amount not to exceed one hundred dollars 
($100.00) of any person who, after posting a guaranteed arrest bond 
certificate with respect to which the surety company has undertaken to be 
surety, fails to make the appearance to guarantee which the guaranteed 
arrest bond certificate was posted. 


(C) The term, guaranteed arrest bond certificate, means any printed 
eard or other certificate issued by an automobile club, association or insur- 
ance company, to any of its members or insureds, which said card or 
certificate is signed by such member or insured and contains a printed 
statement that such automobile club, association or Insurance company 
and a surety company, or an insurance company authorized to transact 
both automobile liability insurance and surety business in the state 
of Montana, guarantee the appearance of the person whose signature ap- 
pears on the card or certificate and that they will, in the event of failure 
of such person to appear in court at the time of trial, pay any fine or for- 
feiture imposed on such person in an amount not to exceed one hundred 
dollars ($100.00). 


History: En. Sec. 1, Ch. 39, L. 1957. 


Title of Act 


An act authorizing qualified surety com- 
panies to become surety with respect to 
guaranteed arrest bond certificates of au- 
tomobile clubs and associations and insur- 
ance companies authorized to write auto- 


mobile liability insurance within the state 
of Montana, and requiring the acceptance 
of such certificates in lieu of cash or 
property bail in the event of certain viola- 
tions of motor vehicle laws; providing that 
all acts and parts of acts in conflict here- 
with are repealed. 


94-8509. Violations of motor vehicle laws—posting of guaranteed ar- 
rest bond certificate in lieu of cash. Any guaranteed arrest bond certifi- 
cate with respect to which a surety company has become surety or a 
guaranteed arrest bond certificate issued by an insurance company author- 
ized to transact both automobile liability insurance and surety business 
within this state, as provided in section 1 [94-8508] hereof, shall, when 
posted by the person whose signature appears thereon, be accepted in lieu 
of cash bail in an amount not to exceed one hundred dollars ($100.00), 
as a bail bond to guarantee the appearance of such person, in any court, 
including municipal courts, in this state, at such time as may be required 
by the court, when such person is arrested for violation of any motor 
vehicle law of this state or ordinance of any municipality in this state 
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(except for the offense of driving while intoxicated or for any felony) 
committed prior to the date of expiration shown on such guaranteed 
arrest bond certificate so posted as a bail bond in any court in this state 
shall be subject to the forfeiture and enforcement provisions with respect 
to bail bonds posted in criminal cases as provided by law, and that 
any such guaranteed arrest bond certificate posted as bail bond in any 
municipal court in this state shall be subject to the forfeiture and enforce- 
ment provisions of the chapter or ordinance of the particular municipality 
pertaining to bail bonds posted. 
History: En. Sec. 2, Ch. 39, L. 1957. 


94-8510. Certification of names of sureties—withdrawal by surety com- 
pany. The commissioner of insurance shall certify to each justice of the 
peace, police magistrate and district judge the names of surety companies 
who have become sureties with respect to guaranteed arrest bond certifi- 
cates, and shall likewise immediately notify such official upon the with- 
drawal of such company as surety. No such withdrawal by any company 
shall be effective for thirty (80) days after the filing thereof with the 
state Insurance commissioner. 

History: En. Sec. 3, Ch. 39, L. 1957. Repealing Clause 


Section 4 of Ch. 39, Laws 1957 repealed 
all acts and parts of acts in conflict there- 
with. 


CHAPTER 88—WHO MAY BE WITNESSES IN CRIMINAL ACTIONS 
94-8802. (12176) Competency of husband and wife as witnesses. 


Operation and Effect a loaded revolver in violation of subd. 4 

It was error to permit wife to testify of section 94-602 where no offense against 
against husband in trial for assault by un- the wife was charged. State v. Storm, 
lawfully threatening another by pointing 124 M 102, 220 P 2d 674, 675. 


94-8803. (12177) When the defendant is not a competent witness, etc. 


References M 24, 230 P 2d 764, 767; State v. London, 
Cited or applied in State v. Dillon, 125 131 M 410, 310 P 2d 571, 585. 


CHAPTER 89—COMPELLING ATTENDANCE OF WITNESSES—SUBPOENAS 


94-8904, (4945) Criminal actions not more than six to be subpoenaed, etc. 


Operation and Effect witnesses to testify for the state the de- 

This statute is to control the expenses fendant is not prejudiced by the absence 
of the county and is a limitation upon the of an express order made by the court. 
clerk of the court and not upon the judge. State v. Cockrell, 131 M 254, 309 P 2d 316, 
Where the court allows more than six 321. 


CHAPTER 90—WITNESSES FROM WITHOUT STATE—HOW 
SECURED IN CRIMINAL PROCEEDINGS 


Section 94-9003. Witness from another state summoned to testify in this state. 
94-9003. Witness from another state summoned to testify in this state. 


(1) If a person in any state, which by its laws has made provision for 
commanding persons within its borders to attend and testify in criminal 
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prosecutions, or grand jury investigations commenced or about to commence, 
in this state, is a material witness in a prosecution pending in a court of 
record in this state, or in a grand jury investigation, which has commenced 
or is about to commence, a judge of such court may issue a certificate under 
the seal of the court stating these facts and specifying the number of days 
the witness will be required. This certificate will be presented to a judge of 
a court of record in the county in which the witness is found. 


(2) If said certificate recommends that the witness be taken into im- 
mediate custody and delivered to an officer of this state to assure his at- 
tendance in this state, such judge may direct that such witness be forthwith 
brought before him; and the judge being satisfied of the desirability of such 
custody and delivery, for which such determination said certificate shall be 
prima facie proof, may order that said witness be forthwith taken into 
custody and delivered to an officer of this state, which order shall be suf- 
ficient authority to such officer to take such witness into custody and hold 
him unless and until he may be released by bail, recognizance, or order of 
the judge issuing the certificate. 


(3) If the witness is summoned to attend and testify in this state, he 
shall be tendered the sum of ten cents (10¢) a mile for each mile and five 
dollars ($5.00) for each day that he is required to travel and attend as a 
witness, provided further that in those cases in which the state wherein the 
witness is found has by statutory enactment required that the summoned 
witness be paid an amount or amounts in excess of the amount hereinbefore 
in this paragraph provided, then said witness may be tendered said amount 
or amounts so required by said state to be tendered though the said amount 
or amounts so required to be tendered are in excess of the said amounts in 
this paragraph provided for. A witness who has appeared in accordance with 
the provisions of the summons shall not be required to remain within this 
state a longer period of time than the period mentioned in the certificate, 
unless otherwise ordered by the court. If such witness fails without good 
cause to attend and testify as directed in the summons, he shall be punished 
in the manner provided for the punishment of any witness-who disobeys a 
summons issued from a court of record in this state. 

History: En. Sec. 3, Ch. 188, L. 1937; all acts and parts of acts in conflict there- 


amd. Sec. 1, Ch. 117, L. 1949. with. 
Amendment Effective Date 
The 1949 amendment added the proviso Section 3 of Ch. 117, Laws 1949 provided 
to the first sentence of paragraph (3). the act should be in effect from and after 
its passage and approval. Approved Feb- 
Repealing Clause ruary 25, 1949. 


Section 2 of Ch. 117, Laws 1949 repealed 


CHAPTER 93—PROCEEDINGS ON INQUIRY AS TO SANITY 
OF A DEFENDANT 


94-9301. (12213) Insane person cannot be tried or punished. 


DE aay oe Common Law states of the Union. In these four, it 
This statute is declaratory of the com- seems the common law without the aid of 
mon law as it has existed at least since statute remains in force. State v. 


Blackstone’s day. Comparable or similar Kitchens, 129 M 331, 286 P 2d 1079, 1083. 
statutes have been enacted in all but four ; 
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DISMISSAL OF ACTIONS 


94-9302. 
Construction 


A doubt within the meaning of this sec- 
tion may come from matters which are 
brought to the attention of the trial judge 
wholly beyond the common-law record or 
which although occurring at the trial do 
not appear in the record, or which although 
shown in the record are not admissible as 
evidence bearing upon any issue before 
the trial court on the merits. The sources 
of that doubt need not be evidence. It is 
enough that the doubt comprehended by 
the statute arises from credible and trust- 
worthy information brought to the atten- 
tion of the trial court from any source at 
all. State v. Kitchens, 129 M 331, 286 P 2d 
1079, 10838. 


The question whether such a doubt is 
raised in any given case addresses itself 
directly to the sound judicial discretion 
of the trial court. But like any other mat- 
ter thus committed to the discretion of a 
court or its judge this discretion may not 
be exercised arbitrarily. Its abuse will be 
reviewed on appeal, and where an abuse 


94-9303. 


Presumption of continuing insanity as 
applied to accused in criminal case. 27 
ALR 2d 121, 


94-9501 


(12214) Doubts as to sanity of defendant, how determined, etc. 


does appear the reviewing court will say 
as a matter of law a doubt did arise which 
commanded action, and which therefore 
works a reversal for the error of the judge 
below in failing to heed its command. 
State v. Kitchens, 129 M 331, 286 P 2d 
1079, 1083. 


The weight of successive adjudications 
by four different courts and judges, in 
other proceedings, that the defendant was 
insane, were sufficient as a matter of law 
to raise the doubt required by this section. 
The testimony of a witness that the de- 
fendant was sane does not alter the case, 
for at this stage of the proceedings the 
court is only concerned with the prelimi- 
nary question whether there is reason to 
doubt the defendant’s sanity. State v. 
Kitchens, 129 M 331, 286 P 2d 1079, 1085. 


References 

Cited or applied in State ex rel. 
Kitchens v. District Court, 130 M 57, 294 
P 2d 907, 908. 


(12215) Trial of the question of insanity—charge of court. 


CHAPTER 95—DISMISSAL OF ACTIONS FOR WANT OF 
PROSECUTION OR OTHER REASONS 


94-9501. 


Dismissal on Other Grounds 


Where district court dismissed informa- 
tion on grounds other than that provided 
by this section and record failed to show 
whether this ground was urged at the 
hearing in the district court or any ruling 
thereon, the case was reversed and the 
cause remanded to the district court for 
further proceedings not inconsistent with 
the opinion of the Supreme Court. State 
v. Saginaw, 124 M 225, 220 P 2d 1021, 
1025; State v. McRae, 124 M 238, 220 
P 2d 1025, 1027. 


Interruption of Period 


From the six months mentioned in sub- 
division 2 of this section must be excluded 
the time elapsing between the date the 
demurrer to the information was er- 
roneously sustained and the date of the 
remittitur of the Supreme Court reversing 
the decision. State v. Israel, 124 M 152, 
220 P 2d 1003, 1013. 


(12223) When action may be dismissed. 


Operation and Effect 


Whether or not motion to dismiss in- 
formation under this section because of 
delay in trial should be granted or denied 
depends on whether or not “good cause” 
is shown for delay. State v. Saginaw, 
124 M 225, 220 P 2d 1021, 1025; State 
v. McRae, 124 M 238, 220 P 2d 1025, 
1027. 


In a prosecution for a misdemeanor, 
where the complaint is dismissed upon 
request by the state so that a new com- 
plaint may be issued which is substan- 
tially the same as the first complaint but 
amends it as to the time the offense was 
committed, such dismissal is not one under 
this section which would be a bar to the 
prosecution under section 94-9507. State 
ex rel. Borberg v. District Court, 125 M 
481, 240 P 2d 854, 859, 860, 861. 


References 


Cited or applied in State v. Porter, 130 
M 299, 300 P 2d 952, 953. 
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94-9502. (12224) Case may be continued. 
References 


Cited or applied in State ex rel. Bor- 
berg v. District Court, 125 M 481, 240 


94-9505. 
References 
Cited or applied in State v. Storm, 127 


94-9507. 


Bar—How Raised 

The defense of the bar arising under 
this section may properly be raised by a 
plea of not guilty, and all matters in 
proof thereof are admissible under the 
plea of not guilty by virtue of section 94- 
6805. State v. Porter, 130 M 299, 300 P 2d 
952, 954. | 


Operation and Effect 


This section applies only to orders of 
dismissal as provided in section 94-9501. 
Therefore, in a justice of the peace pro- 
ceeding where a complaint is dismissed 


P 2d 854, 861; State v. Porter, 130 M 299, 
300 P 2d 952, 953. 


(12227) Dismissed on motion of court or application, ete. 


M 414, 265 P 2d 971, 973; State v. Piveral, 
127 M 427, 265 P 2d 969, 970. 


(12229) Dismissal a bar in misdemeanor, but not in felony. 


upon request by the state so that a new 
complaint may be issued which is sub- 
stantially the same as the first complaint 
but amends it as to the time the offense 
was committed, such dismissal is not a 
bar to the prosecution for the misde- 
meanor. State ex rel. Borberg v. District 
Court, 125 M 481, 240 P 2d 854, 857, 859 
to 861. 


References 

Cited or applied in State ex rel. Treat 
v. District Court, 122 M 249, 200 P 2d 248, 
250. 


CHAPTER 98—PROBATION, PAROLE AND CLEMENCY 


Section 94-9821. 
94-9822. 
94-9823. 


Act, how cited. 


Definitions. 


Board of pardons—organization. 


Director and employees—salaries to be paid monthly—approval and 


~ 


94-9824, Seal, orders, records, annual report. 
94-9825. 
auditing. 
94-9826. Expenses to be paid. 
94-9827. Legal advisor of the board. 
94-9828. Duties of the director. 
94-9829. Duties of probation and parole officers. 
94-9830. Conditions of probation or suspension of sentence. 
94-9831. Arrest—subsequent disposition. 
94-9832. Parole authority and procedure. 
94-9833. Conditional release.. 
94-9834. Information from prison officials. 
94-9835. Persons may be heard—counsel. 
94-9836. Subpoenas. 
94-9837. Rules. 
94-9838. Return of parole violator. 
94-9839. Service of term for additional crime. 
94-9840. Discharge of prisoner, parolee or conditional releasee. 
94-9841. Cases of executive clemency. 
94-9842. Notice of hearing applications for executive clemency. 
94-9843. Publication of order. 
94-9844. Proof of publication. 
94-9845. Record of meeting, what to contain. 
94-9846. When publication not necessary. 
94-9847. Decision to be made. 
94-9848. Governor may respite. 
94-9849. Governor to report to legislative assembly. 
94-9850. Cases of juveniles excluded. 
94-9851. 


tion or eligible for. 


Effective date—application to persons presently on parole or proba- 


PROBATION, PAROLE AND CLEMENCY 


94-9801 to 94-9820. 
Repeal 


These sections (Secs. 2630 to 2646, Pen. 
|G. 1895;-Sees..3 ‘to 6,8 to 12, p, 192,14 
1891; and Sees. 1 to 3, Ch. 95, L. 1907), 


94-9823 


(12247 to 12266) Repealed. 


relating to pardons and paroles, were re- 
pealed by See. 31, Ch. 153, Laws 1955. For 
new provisions, see secs. 94-9821 to 94- 
9851. 


94-9821. Act, how cited. This act shall be known and may be cited 
as the Probation, Parole and Hxecutive Clemency Act. 


History: En. Sec. 1, Ch. 153, L. 1955. 


Title of Act 

An act creating a board of pardons and 
prescribing the appointment and composi- 
tion thereof, with power and duty to grant 
paroles, within restrictions, to supervise 
probations and suspended sentences, to 
recommend after duly noticed public hear- 
ing that the governor remit fines and for- 
feitures, grant pardons, absolute or condi- 
tional; grant commutations of punish- 
ments after conviction and judgment for 
offenses committed against the criminal 
laws of this state; providing for a director 
and a staff to administer the provisions of 
this act, and defining their duties; requir- 
ing records of board proceedings; provid- 
ing for arrest of parolees or probationers 


upon violation of conditions of release; 
providing penalties for parole or proba- 
tion violators; defining rights of attorneys 
to hearing before the board; providing 
the board with power to subpoena wit- 
nesses, and make rules and regulations 
under the provisions of this act; defining 
governor’s power to respite; requiring 
governor to report acts of executive clem- 
ency to the legislative assembly; exclud- 
ing juveniles; providing a saving clause; 
repealing sections 94-9801, 94-9802, 94- 
9803, 94-9804, 94-9805, 94-9806, 94-9807, 
94-9808, 94-9809, 94-9810, 94-9811, 94-9812, 
94-9818, 94-9814, 94-9815, 94-9816, 94-9817, 
94-9818, 94-9819 and 94-9820, Revised 
Codes of Montana, 1947, and all acts and 
parts of acts in conflict herewith; and 
providing an effective date clause. 


94-9822. Board of pardons—organization. There is hereby created a 
state board of pardons, hereinafter referred to as the “board,” consisting 
of three (8) members who shall be appointed by the governor with the 
advice and consent of the senate. The board shall administer the executive 
elemency, probation and parole system, and shall endeavor to secure 
the effective application and improvement of such system and the laws 
upon which it is based. The members of the board shall serve on a 
per diem basis and shall be paid at the rate of fifteen dollars ($15.00) per 
day of service, plus actual and necessary expenses, and shall meet at least 
once each month at the state prison. The members of the board shall serve 
for terms of six (6) years, and until their successors are duly appointed 
and qualified, provided, however, that two (2) of these first appointed 
after this act takes effect, shall serve for terms of two (2) and four (4) 
years, respectively. The governor shall appoint the members of the board 
and call a meeting thereof within thirty (80) days of the effective date 
thereof. The board shall immediately thereafter set up the system herein 
provided for, and make the necessary appointments of its director, and other 
employees. Suitable quarters, supplies and equipment shall be provided. 
The principal office of the board shall be in Deer Lodge, Montana. A 
vacancy occurring before the expiration of any member’s term of office shall 
be filled in the same manner for the unexpired portion of said term. The 
governor may at any time, after notice and hearing, remove any member 
for neglect of duty, malfeasance, misfeasance or nonfeasance in office. 

History: En. Sec. 2, Ch. 153, L. 1955. 


94-9823. Definitions. 
wise requires: 
(a) “Probation” is the release by the court without imprisonment 
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When used in this act, unless the context other- 
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except as otherwise provided by law, of a defendant found guilty of a crime 
upon verdict or plea, subject to conditions imposed by the court and sub- 
ject to the supervision of the board upon direction of the court. 


(b) “Parole” is the release to the community of a prisoner by the 
decision of the board prior to the expiration of his term, subject to condi- 
tions imposed by the board and subject to its supervision. 

(c) “Executive clemency” refers to the powers of the governor as 
provided by section 9 of Article VII of the Constitution of the state of 
Montana. 

History: En. Sec. 3, Ch. 153, L. 1955. 


94-9824. Seal, orders, records, annual report. The board shall adopt 
an official seal of which the courts shall take judicial notice. A majority 
of the board shall constitute a quroum. Decision of the board may be by 
majority vote. The orders of the board shall not be reviewable except as to 
compliance of terms of this act. The board shall keep a record of its acts 
and decisions available to the public, providing, however, that all social 
records, including the pre-sentence report, the pre-parole report and the 
supervision history obtained in the discharge of official duty by any mem- 
ber or employee of the board, shall be confidential and shall not be dis- 
closed directly or indirectly to anyone other than the members of the board 
or a judge; provided, however, that the board or a court may in its dis- 
cretion, whenever the best interest or welfare of a particular defendant or 
prisoner makes such action desirable or helpful, permit the inspection 
of the report or any parts thereof by the prisoner or his attorney. At the 
close of each fiscal year the board shall submit to the governor, to the board 
of prison commissioners and to the legislature, a report with statistical data 
of its work, including research studies which it may make of probation, 
sentencing, parole or related functions, and a compilation and analysis 
of dispositions by criminal courts throughout the state. 

History: En. Sec. 4, Ch. 153, L. 1955. 


94-9825. Director and employees—salaries to be paid monthly—ap- 
proval and auditing. The board shall appoint a state director of probation 
and parole, hereinafter referred to as the “director” who shall appoint, with 
the approval of the board, an assistant director, probation and parole 
officers and other employees required to administer the provisions of this 
act. The director shall receive an annual salary of seven thousand dollars 
($7,000.00) per annum payable monthly. All other officers and employees 
of the board shall receive such compensation for their services as may be 
fixed by the board. All officers and employees of the board shall hold 
office at the pleasure of the board and shall perform such duties as are 
imposed on them by law or by the board. ~ 

The salaries of all officers and employees of the board shall be paid 
monthly after such salaries have been approved by the board upon claims 
therefore, to be audited and approved by the state board of examiners. 

History: En. Sec. 5, Ch. 153, L. 1955; of the director from $6,000 to $7,000 per 
amd. Sec. 1, Ch. 122, L. 1957. | annum, 

Amendment Repealing Clause 

The 1957 amendment raised the salary Section 2 of Ch. 122, Laws 1957 repealed — 
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all acts and parts of acts in conflict there- the act should be in effect from and after 
with. its passage and approval. Approved March 


5, 1957. 
Effective Date ie. as 
Section 3 of Ch. 122, Laws 1957 provided 


94-9826. Expenses to be paid. All expenses incurred by the board 
pursuant to the provisions of this act, including the actual and necessary 
traveling and other expenses and disbursements of the members thereof, 
its officers and employees, incurred while on business of the board either 
within or without the state, shall, unless otherwise provided in this act, 
be paid from funds appropriated, after being approved by the board upon 
claims therefor, to be audited and approved by the state board of examiners. 

History: En. Sec. 6, Ch. 153, L. 1955. 


94-9827. Legal advisor of the board. The board may appoint any 
qualified attorney or the attorney general to act as its legal advisor and 
represent it in all proceedings whenever so requested by the board. 

History: En. Sec. 7, Ch. 153, L. 1955. 


94-9828. Duties of the director. The director shall be the executive 
officer of the board. He shall be responsible for such investigation and 
supervision as may be requested by the board or the courts. He shall, sub- 
ject to the approval of the board, divide the state into districts and assign 
probation and parole officers to serve in the various districts and courts; 
he shall obtain office quarters for such staff in each district as may be 
necessary. He shall assign the secretarial, bookkeeping and accounting 
work to the clerical employees, including receipt and disbursement of 
money. He shall direct the work of the probation and parole officers and 
other employees assigned to him. He shall formulate methods of investiga- 
tion, supervision, record keeping and reports. He shall conduct training 
courses for the staff. He shall seek to cooperate with all agencies, public 
and private, which are concerned with the treatment or welfare of persons 
on probation or parole. He shall further be charged with the administration 
of the provisions of the interstate compact for the supervision of parolees 
and probationers. 

History: En. Sec. 8, Ch. 153, L. 1955. 


94-9829. Duties of probation and parole officers. Probation and parole 
officers shall investigate all persons referred to them for investigation by 
the director of probation and parole or by any court to which they are 
instructed by the director to serve. They shall furnish to each person 
released under their supervision a written statement of the conditions of 
probation or parole and shall instruct him regarding same. They shall keep 
informed of the conduct and condition of each person released under their 
supervision and use all suitable methods to aid and encourage him to bring 
about improvement in his conduct and condition. Probation and parole 
officers shall keep detailed records of their work. They shall supervise 
the collection and disbursement of all moneys when so instructed by the 
director in accordance with the orders of a court. They shall make such 
reports in writing as the director may require. 

History: En. Sec. 9, Ch. 153, L. 1955. 
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94.9830. Conditions of probation or suspension of sentence. The board 
may adopt general rules or regulations concerning the conditions of pro- 
bation or suspension of sentence. Such conditions shall apply in the absence 
of any specific or inconsistent conditions imposed by a court. Nothing 
herein contained shall limit the authority of the court to impose or modify 
any general or specific conditions of probation or of suspension of 
sentence. 

The probation and parole officer may recommend, and by order duly 
entered, a court may modify any conditions of probation or suspension of 
sentence at any time. Due notice shall be given to the probation and parole 
officer before any such conditions are modified and he shall be given an 
opportunity to be heard thereon. The court shall cause a copy of any 
such order to be delivered to the probation and parole officer and the 
probationer. 

History: En. Sec. 10, Ch. 153, L. 1955. 


94-9831. Arrest—subsequent disposition. At any time during proba- 
tion or suspension of sentence a court may issue a warrant for the arrest 
of the defendant for violation of any of the conditions of release, or a 
notice to appear to answer to a charge of violation. Such notice shall be 
personally served upon the defendant. The warrant shall authorize all offi- 
cers named therein to return such defendant to the custody of the court or 
to any suitable detention facility designated by the court. Any probation 
and parole officer may arrest such defendant without a warrant, or may 
deputize any other officer with power of arrest to do so by giving him a 
written statement setting forth that the defendant has, in the judgment 
of said probation and parole officer, violated the conditions of his release. 
Such written statement delivered with the defendant by the arresting 
officer to the official in charge of a county jail or other place of detention 
shall be sufficient warrant for the detention of the defendant. The probation 
and parole officer, after making an arrest, shall present to the detaining 
authorities a similar statement of the circumstances of violation. Pro- 
visions regarding release on bail of persons charged with crime, shall be 
applicable to the defendants arrested under these provisions. 


Upon such arrest and detention, the probation and parole officer shall 
immediately notify the court with jurisdiction over such prisoner, and 
shall submit in writing a report showing in what manner the defendant 
has violated the conditions of release. Thereupon, or upon an arrest by 
warrant as herein provided, the court shall cause the defendant to be 
brought before it without unnecessary delay for a hearing on the violation 
charged. The hearing may be informal or summary. If the violation is 
established, the court may continue to revoke the probation or suspension 
of sentence, and may require him to serve the sentence imposed, or any 
lesser sentence, and, if imposition of sentence was suspended, may impose 
any sentence which might originally have been imposed. 

A probationer or defendant under suspension of sentence for whose 
return a warrant has been issued by the court, shall, after the issuance of 
the warrant, if it is found that such warrant cannot be served, be deemed 
a fugitive from, or to have fled from, justice. If it shall appear that he 
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has violated the provisions of his release, whether the time from the issuing 
of such warrant to the date of his arrest, or any part of it, shall be counted 
as time served on probation or suspended sentence, shall be determined 
by the court. 

History: En. Sec. 11, Ch. 153, L. 1955. 


94-9832. Parole authority and procedure. The board shall release on 
parole any person confined in the Montana state prison, except persons 
under sentence of death, when in its opinion there is reasonable probability 
that the prisoner can be released without detriment to himself or to the 
community, provided, 

1. That no convict serving a time sentence shall be paroled until he shall 

have served at least one-quarter (14) of his full term, less good time allow- 
ances off, as provided in section 80-740; except that any convict serving 
a time sentence may be paroled after he shall have served, upon his term 
of sentence, twelve and one-half (1244) years; 
2. No convict, serving a life sentence, shall be paroled until he shall 
have served twenty-five (25) years, less the good time allowances off, as 
provided in section 80-740. All paroles shall issue upon order of the board, 
duly adopted. 


Within two (2) months after his admission and at such intervals there- 
after as it may determine, the board shall consider all pertinent information 
regarding each prisoner, including the circumstances of his offense, his 
previous social history and criminal record, his conduct, employment and 
attitude in prison, and the reports of such physical and mental examina- 
tions as have been made. 


Before ordering the parole of any prisoner, the board shall have the 
prisoner appear before it and shall interview him. A parole shall be ordered 
only for the best interest of society, not as an award of clemency; it shall 
not be considered a reduction of sentence or pardon. A prisoner shall be 
placed on parole only when the board believes that he is able and willing 
to fulfill the obligations of a law-abiding citizen. Every prisoner while on 
parole shall remain in the legal custody of the institution from which he 
was released, but shall be subject to the orders of the board. 


The board may adopt such other rules not inconsistent with law as it 
may deem proper or necessary, with respect to the eligibility of prisoners 
for parole, the conduct of parole hearings or conditions to be imposed upon 
parolees. Whenever an order for parole is issued it shall recite the con- 
ditions thereof. 

History: En. Sec. 12, Ch. 153, L. 1955. References 


Cited or applied in State ex rel. Ball v. 
Burrell, 129 M 585, 292 P 2d 144. 


94-9833. Conditional release. A prisoner having served one-fourth 
(14) of his term or terms, less good time allowances, shall upon parole, be 
deemed as released on parole until the expiration of the maximum term 
or terms for which he was sentenced less good time allowances as provided 
in section 80-740. 

History: En. Sec. 13, Ch. 153, L. 1955. 
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94-9834. Information from prison officials. It shall be the duty of all 
prison officials to grant to the members of the board, or its properly ac- 
eredited representatives, access at all reasonable times to any prisoner over 
whom the board has jurisdiction under this act, to provide for the board 
or such representatives facilities for communicating with and observing 
such prisoner, and to furnish to the board such reports as the board shall 
require concerning the conduct and character of any prisoner in their 
custody and any other facts deemed by the board pertinent in determining 
whether such prisoner shall be paroled. 

History: En. Sec. 14, Ch. 153, L. 1955. 


94-9835. Persons may be heard—counsel. The board shall be required 
to hear oral statements from all persons desiring to be heard before the 
board and any person may be represented by counsel, provided that the 
board shall have the power to regulate procedure at all hearings. 

History: En. Sec. 15, Ch. 153, L. 1955. 


94-9836. Subpoenas. The board shall have the power to issue sub- 
poenas compelling the attendance of such witnesses and the production of 
such records, books, papers and documents as it may deem necessary for 
investigation of the case of any person before it. Subpoenas may be signed 
and oaths administered by the board or any member thereof. Subpoenas 
so issued may be served by any sheriff, constable, police officer, parole and 
probation officer, or other law-enforcement officer. In case of contumacy by, 
or refusal of any person to obey a subpoena issued to such person, any 
member of the board or duly authorized representative of any of them 
may make application to any court. of record of this state and suck court 
shall have jurisdiction to issue to such person an order requiring such 
person to appear before the board and there to produce evidence if so 
ordered, or there to give testimony touching the matter under investigation ; 
any failure to obey such order of the court may be punished by said court 
as a contempt thereof. Any person who shall without just cause fail, or 
refuse to attend and testify, or to answer any lawful inquiry or to produce 
records, books, papers and other documents if it is in his power to do so, 
in obedience to a subpoena of the board or any member thereof, shall be 
punished by a fine of not more than two hundred dollars ($200) or by — 
imprisonment for not longer than sixty (60) days, or by both such fine 
and imprisonment, and each day such violation continues shall be deemed 
to be a separate offense. 

History: En. Sec. 16, Ch. 153, L. 1955. 


94-9837. Rules. The board shall have the power and duty to make 
rules for the conduct of persons heretofore or hereafter placed on parole or 
on probation under the supervision of the board by any court in this state, 
and for the investigation and supervision of such persons, except that the 
board shall not make any rule applying to a person on probation which 
conflicts with the conditions of probation imposed by the court. 

History: En. Sec. 17, Ch. 153, L. 1955. 


94-9838. Return of parole violator. At any time during release on 
parole or conditional release the board may issue a warrant for the arrest of 
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the released prisoner for violations of any of the conditions of release, or a 
notice to appear to answer to a charge of violation. Such notice shall be 
served personally upon the prisoner. The warrant shall authorize all officers 
named therein to return such prisoner to the actual custody of the penal 
institution from which he was released, or to any other suitable detention 
facility designated by the board. Any probation and parole officer may 
arrest such prisoner without a warrant, or may deputize any other officer 
with power to arrest to do so by giving him a written statement setting 
forth that the prisoner has, in the judgment of said probation and parole 
officer, violated the conditions of his release. Such written statement de- 
livered with the prisoner by the arresting officer to the official in charge 
of the institution from which the prisoner was released or other place of 
detention, shall be sufficient warrant for the detention of the parolee or 
conditional releasee. The probation and parole officer, after making an 
arrest, shall present to the detaining authorities a similar statement of the 
circumstances of violation. Pending hearing, as hereinafter provided, upon 
any charge of violation, the prisoner shall remain incarcerated in such insti- 
tution. 


Upon such arrest and detention, the probation and parole officer shall 
immediately notify the board and shall submit in writing a report showing 
in what manner the prisoner has violated the conditions of release. There- 
upon, or upon an arrest by warrant as herein provided, the board shall 
cause the prisoner to be promptly brought before it for a hearing on the 
violation charged, under such rules and regulations as the board may 
adopt. If the violation is established, the board may continue or revoke 
the parole or conditional release, or enter such other order as it may see fit. 


A prisoner for whose return a warrant has been issued by the board 
shall, after the issuance of such warrant, if it is found that the warrant 
cannot be served, be deemed a fugitive or to have fled from justice. If it 
shall appear that he has violated the provisions of his release, whether the 
time from the issuing of such warrant to the date of his arrest, or any part 
of it, shall be counted as time served under the sentence, shall be determined 
by the board. 

History: En. Sec. 18, Ch. 153, L. 1955. 


94-9839. Service of term for additional crime. Any prisoner who com- 
mits a crime while at large upon parole or conditional release, and who is 
convicted and sentenced therefor, shall serve such sentence concurrently 
with the terms under which he was released, unless otherwise ordered by 
the court in sentencing for the new offense. 

History: En. Sec. 19, Ch. 153, L. 1955. 


94-9840. Discharge of prisoner, parolee or conditional releasee. The 
period served on parole or conditional release shall be deemed service of the 
term of imprisonment, and, subject to the provisions contained in section 
18 [94-9838] herein relating to a prisoner who is a fugitive from, or has fled 
from, justice, the total time served may not exceed the maximum term or 
sentence. When a prisoner on parole or conditional release has performed 
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the obligations of his release, the board shall make a final order or dis- 
charge and issue a certificate of discharge to the prisoner. 
History: En. Sec. 20, Ch. 153, L. 1955. 


94-9841. Cases of executive clemency. The board shall investigate and 
report to the governor with respect to all cases of pardons, remissions of 
fines and forfeitures, and commutations of punishment after conviction and 
judgment for any offenses committed against the criminal laws of the state. 
A majority of the board shall advise, investigate, and approve each such 
case before the action of the governor shall be final. All applications for 
executive clemency shall be made to the board, which shall cause an investi- 
gation to be made of all the circumstances surrounding the crime for which 
the applicant was convicted, and as to the individual circumstances relating 
to social conditions of the applicant. If the board, or a majority thereof. 
approves such application for executive clemency, it shall advise the gov- 
ernor and recommend action to be taken. 

History: En. Sec. 21, Ch. 153, L. 1955. 


94-9842. Notice of hearing applications for executive clemency. After 
the board has duly considered an application for executive clemency, and 
has by majority vote favored a recommendation of executive clemency to 
the governor, it must pass an order in substance as follows: 

“Whereas, the Board of Pardons has officially received an application for 


Executive Clemency concerning —--————_——, a convict confined in the 
State Prison (or to one ——————-——, who has been found guilty of an 
offense committed against the laws of the state), who was convicted of the 
crime of ————————. committed. at ————————_, in the County of 
, State of Montana, on the day of ——————_—_,, 19—, 

and sentenced for a term of years. 
“Therefore, be it ordered that the day of ——_————_, 19—, 


- be set apart for the consideration of said Executive Clemency matter; and 
all persons having an interest therein desiring to be heard either for or 
against the granting of the pardon (or commutation, remission of the fine 
or forfeiture) are hereby notified to be present at o’clock of said day, 
at 


“Further, ordered that a copy of this order be printed and published 
in the —--————_ (here insert name of some newspaper of general circu- 
lation in the county where the crime was committed) a daily (or weekly) 
newspaper printed and published at —--————— in the county of 


, once each week for two weeks beginning, ————____, 19—, 
9? 


and ending 
History: En. Sec. 22, Ch. 153, L. 1955. 


94-9843. Publication of order. The board must cause a copy of such 
order to be published in the newspaper therein designated, at least once 
a week for two weeks prior to the hearing, and at the same time cause to be 
deposited in the postoffice at the seat of government, postpaid, a copy of 
said order and notice addressed to the district judge, county attorney and 
sheriff, respectively, of the county where the crime was committed, and in 
like manner mail a copy of the order to the petitioner and the convict. 

History: En. Sec. 23, Ch. 153, L. 1955. 
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94-9844, Proof of publication. Prior to the time set for hearing, proof 
of the publication of notice must be made by the publisher or managing 
agent. 

History: En. Sec. 24, Ch. 153, L. 1955. 


94-9845. Record of meeting, what to contain. At the hearing the board 
must cause to be kept a record showing: 

1. The name of all persons appearing before the board on behalf of 
the person pardoned by the governor ; 

2. The name of all persons appearing before the board in opposition 
to the granting of the same; 

3. The testimony of all persons giving evidence before the board; 

4. That the affidavit and return from the printer of the publication of 
the notice and order of hearing was on file prior to the hearing. 

History: En. Sec. 25, Ch. 153, L. 1955. 


94-9846. When publication not necessary. No publication need be 
made as provided in sections 22, 23 and 24 [94-9842, 94-9843 and 94-9844], 
in the following cases: bd 

1. When there is imminent danger of the death of the person convicted 
or imprisoned. 

2. When the term of imprisonment of the applicant is within ten (10) 
days of its expiration. 

History: En. Sec. 26, Ch. 153, L. 1955. 


94-9847. Decision to be made. Within thirty (30) days after the hear- 
ing of any case, the board must make a decision in writing, and if 
such decision be made to recommend executive clemency, the copy of the 
decision, together with all papers used in each case shall be immediately 
transmitted to the governor. 

History: En. Sec. 27, Ch. 153, L. 1955. 


94-9848. Governor may respite. The governor has the power to grant 
respites after conviction and judgment, for any offenses committed against 
the criminal laws of the state, for such time as he thinks proper. 

History: En. Sec. 28, Ch. 153, L. 1955. 


94.9849. Governor to report to legislative assembly. The governor 
must communicate to the legislative assembly at each regular session, each 
ease of remission of fine or forfeiture, reprieve, commutation, or pardon 
- granted since the last previous report, stating the name of the convict, the 
erime of which he was convicted, the sentence and its date, the date of 
remission, commutation, pardon or reprieve, with the reason for granting 
the same, and the objection, if any, of any of the members of the board made 
thereto. 

History: En. Sec. 29, Ch. 153, L. 1955. 


94-9850. Cases of juveniles excluded. The provisions of this act shall 
not apply to probation in the juvenile courts or to parole from state 
institutions for juveniles. 

History: En. Sec. 30, Ch. 153, L. 1955. 
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94.9851. Effective date—application to persons presently on parole or 
probation or eligible for. This act shall be in full force and effect from 
and after April 1, 1955. The provisions of this act are hereby extended to 
all persons who, at the effective date hereof, may be on probation or parole, 
or eligible to be placed on probation or parole under existing laws, with 
the same force and effect as if this act had been in operation at the time 
such persons were placed on probation or parole or became eligible to be 
placed thereon as the case may be, provided that no person convicted and 
sentenced before the effective date hereof shall have his rights and earned 


good time reduced by the application of this act. 


History: En. Sec. 33, Ch. 153, L. 1955. 


Repealing Clause 

Section 31 of Ch. 153, Laws 1955 read 
“That sections 94-9801, 94-9802, 94-9803, 
94-9804, 94-9805, 94-9806, 94-9807, 94-9808, 
94-9809, 94-9810, 94-9811, 94-9812, 94-9813, 
94-9814, 94-9815, 94-9816, 94-9817, 94-9818, 
94-9819 and 94-9820, Revised Codes of 
Montana, 1947, and all other acts and 
parts of acts incohsistent with the provi- 
sions of this act are hereby repealed.” 


Separability Clause 


Section 32 of Ch. 153, Laws 1955 read 
“If any clause, sentence, section, para- 
graph or part of this act shall for any 
reason be adjudged by any court of com- 
petent jurisdiction to be invalid or inop- 
erative, such judgment shall not affect, 
impair or invalidate the remainder of this 
act, but shall be confined in its operation 
to the clause, sentence, section, paragraph 


. or part directly adjudged to be invalid or 


inoperative.” 


CHAPTER 99—BASTARDY PROCEEDINGS 


94-9908. 


Foreign filiation or support order in 
bastardy proceedings, requiring periodic 


(12274) Power of court over judgments and orders. 


payments, as 
able. 


extraterritorially enforce- 
16 ALR 2d 1098. 


CHAPTER 100—JUSTICES’ AND POLICE COURT PROCEEDINGS—APPEALS 


Section 94-100-25. 


94-100-1. 
Sufficiency of Complaint 
A complaint is sufficient where it stated 
facts constituting a public offense and 
charged a violation of the provisions of 
section 4-414, which is a misdemeanor 


94-100-4. 


Written 
Authorized 


Justice of the peace was acting within 
his jurisdiction and in accordance with 
the law in overruling the defendant’s 
written “Special Plea in Bar” and order- 


94-100-10. 
References 
Cited or applied in State ex rel. Borberg 


(12305) Plea, how put in. 
“Special Plea in Bar’ Not 


(12311) New complaint. 


94-100-25. 


Proceedings on plea of guilty or on conviction. 


(12302) Proceedings must be by complaint. 


(4-439) within the jurisdiction of the 
justice of the peace court under section 
94-4916. State ex rel. Borberg v. District 
Court, 125 M 481, 240 P 2d 854, 856. 


ing the defendant to answer to the com- 
plaint in accordance with this section 
and sections 94-6801 and 94-6802. State 
ex rel, Borberg v. District Court, 125 M 
481, 240 P 2d 854, 857, 859, 861. 


a 


v. District Court, 125 M 481, 240 P 24 
854, 856. 


(12326) Proceedings on plea of guilty or on conviction. 


When the defendant pleads guilty, or is convicted, either by the court or 
by a jury, the court must render judgment thereon of fine or imprisonment, 
or both, as the case may be. The judgment must be executed by the sheriff, 
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94-101-21 


constable, marshal or policeman of the jurisdiction in which the conviction 


was had. 


_ History: En. Sec. 2704, Pen. C. 1895; 
re-en. Sec. 9608, Rev. C. 1907; re-en. Sec. 
12326, R. C. M. 1921; amd. Sec. 1, Ch. 50, 
L. 1955. Cal. Pen. C. Sec. 1445. 


94-100-33. 


References 


Cited or applied in State ex rel. Borberg 
v. District Court, 125 M 481, 240 P 2d 


94-100-34. 
Application of Section 


This section permitting appeal by notice 
in open court does not apply to the taking 
of an appeal to the Supreme Court from 
a judgment of a district court. State ex 
rel. Treat v. District Court, 124 M 234, 221 
P 2d 436, 437. 


94-100-88. (12339) Trial anew. 
Operation and Effect 


Where an appeal is taken to the district 
court from a conviction in a police court 
for a liquor law violation, but neither the 
city nor the defendant requested the cause 
be set for trial, the judge of the court 
could not order the appeal dismissed “for 
want of prosecution” without giving no- 
tice to the defendant. Such an order is 


(12335) Notice of appeal. 


Amendment 

The 1955 amendment substituted the 
word “or” for “and” between the words 
“fine” and “imprisonment.” 


(12334) Defendant may appeal. 


854, 861; State ex rel. Aho v. Justice Court 
of Laurel Township, 131 M 585, 313 P 2d 
542. 


References 


Cited in State ex rel. Aho v. Justice 
Court of Laurel Township, 131 M 585, 313 
P 2d 542. 


void and in excess of jurisdiction. State 
ex rel. Healy v. District Court, 125 M 77, 
230 P 2d 763. 


References 

Cited or applied in State ex rel. Borberg 
v. District Court, 125 M 481, 240 P 2d 
854, 861; State ex rel. Aho v. Justice Court 
of Laurel Township, 131 M 585, 313 P 2d 
542. 


CHAPTER 101—THE WRIT OF HABEAS CORPUS 


94-101-1. 
References 
Cited or applied in State ex rel. Reid v. 


94-101-2. 
References 
Cited or applied in Application of Enke, 


94-101-15. 
Motives of Prosecution 
On a hearing of a habeas corpus sued 
out for the liberation of one who is 
sought. to be extradited for the violation 
of the criminal laws of another state, up- 
on a warrant of the governor issued upon 


94-101-21. 


References 
Cited or applied in Application of Butts, 
129 M 440, 289 P 2d 949, 951. 


(12348) Who may prosecute writ. 


District Court, 126 M 489, 255 P 2d 693, 
704. 


(12349) Application for, how made. 


129 M 853, 287 P 2d 19, 22, cert. den. 350 
U 8 923, 100 L. Ed 808, 76 § Ct 212. 


(12362) Grounds of discharge in certain cases. 


a requisition of a demanding state, it is 
not admissible to hear evidence upon, or 
to inquire into, the motives or purposes 
of the prosecution. State v. Booth, — M 
—, 328 P 2d 1104, 1111. 


(12368) Person illegally restrained may be committed to, etc. 
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CHAPTER 201—CORONER’S INQUESTS 
Section 94-201-6. 


94-201-6. (12386) Testimony in writing and where filed. The testi- 
mony of the witnesses examined before the coroner’s Jury must be reduced 
to writing by the coroner, or under his direction, and forthwith filed by 
him, with the inquisition, in the office of the clerk of the district court of 
the county. The coroner must order the inquest proceedings recorded 
and transcribed by a qualified stenographer and such recording and tran- 
scribing expenses shall be paid by the county upon claims duly rendered 
and certified to by the coroner in the same manner as other claims against 
the county are paid. 


History: En. Sec. 2795, Pen. C. 1895; 
re-en. Sec. 9668, Rev. C. 1907; re-en. Sec. 
12386, R. C. M. 1921; amd. Sec. 1, Ch. 56, 
L. 1959. Cal. Pen. C. Sec. 1515. 


Testimony in writing and where filed. 


Repealing Clause 

Section 2 of Ch. 56, Laws 1959, repealed 
all acts and parts of acts in conflict there- 
with. 

Amendment ; 

The 1959 amendment added the last sen- 
tence to this section. 


CHAPTER 301—SEARCH WARRANTS 
94-301-19. (12412) Property, when to be restored. 


Forfeiture of money used in connection 
with gambling or lottery, or seized -by 
officers in connection with an arrest or 


search on premises where such activities 
took place. 19 ALR 2d 1228. 


CHAPTER 501—UNIFORM CRIMINAL EXTRADITION ACT 
94-501-1. Definitions. 


References 

Cited or applied in State ex rel. Mid- 
dlemas v. District Court, 125 M 310, 233 
94-501-3. Demand—form. 

Improper Form, Discharge of Fugitive 

If the demand for extradition to the 


P 2d 1038, 1039; State v. Booth, — M —, 
328 P 2d 1104, 1109. 


Substantial Charge of Crime 
A substantial charge of crime in the re- 


governor of the asylum state is not in 
proper form, the alleged fugitive will be 
discharged. State v. Booth, — M —, 328 
P 2d 1104, 1109. 


quired papers submitted by the demand- 
ing state is a sufficient basis for extra- 
dition. State v. Booth, — M —, 328 P 2d 
1104, 1110. 


94-501-6. Extradition of persons not present in demanding state, etc. 


References 


Cited in State v. Booth, — 
P 2d 1104, 1109. 


Mir 


? 


328 


94-501-7. Issuance of warrant of arrest by governor—recitals therein. 


References 


Cited or applied in State v. MacLean, 
129 M 500, 291 P 2d 250, 252. 


94-501-20. Guilt or innocence of accused, when inquired into. 


Operation and Effect 
It is sufficient in habeas corpus pro- 


ceedings to justify holding the petitioner 
if it is shown in Montana that the gover- 


RECIPROCAL ENFORCEMENT OF SUPPORT 


nor received from the governor of Ore- 
gon a copy of the affidavit made by the 
prosecuting witness, charging the defend- 
ant with a felony and also of the warrant 
of arrest issued by the judge of a district 


94-901-2 


court of the state of Oregon and duly 
authenticated. State ex rel. Middlemas 
v. District Court, 125 M 310, 233 P 2d 
1038, 1040. 


CHAPTER 901—RECIPROCAL ENFORCEMENT OF SUPPORT 


94-901-1. Purposes. 


Section 94-901-1. Purposes. 

94-901-2. Definitions. 

94-901-3. Remedies additional to those now existing. 

94-901-4. Extent of duties of support. 

94-901-5. Criminal enforcement—extradition. 

94-901-6. Relief from the above provisions. 

94-901-7. ~ Civil enforeement—what duties are enforceable. 

94-901-8. Remedies of a state or political subdivision thereof furnishing 
support. 

94-901-9. How duties of support are enforced. 

94-901-10. Contents of petition or complaint for support. 

94-901-11. Duty of court of this state as initiating state. 

94-901-12. Duty of the court of this state as responding state. 

94-901-13. Order of support. 

94-901-14. Responding state to transmit copies to initiating state. 

94-901-15. Additional powers of court. 

94-901-16. Additional duties of the court of this state when acting as respond- 
ing state. 

94-901-17. Additional duty of the court of this state when acting as an 
initiating state. 

94-901-18. Evidence of husband and wife. 


The purposes of this act are to improve and ex- 


tend by reciprocal legislation the enforcement of duties of support and 


to make uniform the law with respect thereto. 


History: En. Sec. 1, Ch. 222, L. 1951. 


Title of Act 


An act to establish a uniform recriprocal] 
enforcement of support; providing defini- 
tions; providing additional remedies; pro- 
viding for criminal enforcement by extra- 
dition; providing for civil enforcement in 
district court; providing duties in district 
court to respond to judgments in support 
actions brought in the states with re- 
ciprocal laws. 


94-901-2. Definitions. 
otherwise, 


References 


Cited in Barbour v. Barbour, — M —, 
330 P 2d 1093, 1098. 


Divorce@261, 311; Husband and Wife 
C281, 299(4), 316; Parent and Child¢= 
3(3), 17. 

27 C.J.S. Divorce §§ 253, 321; 42 CJ.S. 
Husband and Wife §§ 606, 625, 646; 67 
C.J.S. Parent and Child $§ 20, 91. 


As used in this act unless the context requires 


(1) “State” includes any state, territory or possession of the United 
States and the District of Columbia in which this or a substantially similar 


reciprocal law has been enacted. 


(2) “Initiating state’ means any state in which a proceeding Btn 
to this or a substantially similar reciprocal law is commenced. 


(3) “Responding state” 


means any state in which any proceeding 


pursuant to the proceeding in the initiating state is or may be commenced. 
(4) “Court” means the district court of any judicial district of this 
state and when the context requires, means the court of any other state 
as defined in a substantially similar reciprocal law. : 
(5) “Law” includes both common and statute law. 
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(6) “Duty of support” includes any duty of support imposed or im- 
posable by law, or by any court order, decree or judgment, whether inter- 
locutory or final, whether incidental to a proceeding for divorce, judicial 
separation, separate maintenance or otherwise. 

(7) “Obligor” means any person owing a duty of support. 

(8) “Obligee” means any person to whom a duty of support is owed. 

History: En. Sec. 2, Ch. 222, L. 1951. 


94-901-3. Remedies additional to those now existing. The remedies 
herein provided are in addition to and not in substitution for any other 
remedies. 

History: En. Sec. 3, Ch. 222, L. 1951. 


94-901-4. Extent of duties of support. The duty of support imposed 
by the laws of this state or by the laws of the state where the obligee was 
present when the failure to support commenced as provided in section 7 
[94-901-7] and the remedies provided for enforcement thereof, including 
any penalty imposed thereby, bind the obligor regardless of the presence 
or residence of the obligee. 

History: En. Sec. 4, Ch. 222, L. 1951. 


94-901-5. Criminal enforcement—extradition. The governor of this 
state (1) may demand from the governor of any other state the surrender 
of any person found in such other state who is charged in this state with 
the crime of failing to provide for the support of any person in this state 
and (2) may surrender on demand by the governor of any other state any 
person found in this state who is charged in such other state with the 
crime of failing to provide for the support of a person in such other state. 
The provisions for extradition of criminals not inconsistent herewith shall 
apply to any such demand although the person whose surrender is demanded 
was not in the demanding state at the time of the commission of the crime 
and although he had not fled therefrom. Neither the demand, the oath nor 
any proceedings for extradition pursuant to this section need state or show 
that the person whose surrender is demanded has fled from justice, or at 
the time of the commission of the crime was in the demanding or the 
other state. 

History: En. Sec. 5, Ch. 222, L. 1951. Extradition€~30. 
Doce Reference 35 C.J.S. Extradition § 10. 
Extradition, sees. 94-501-1 to 94-501-32. 


94-901-6. Relief from the above provisions. Any obligor contemplated 
by section 5 [94-901-5], who submits to the jurisdiction of the court of 
such other state and complies with the court’s order of support, shall be 
relieved of extradition for desertion or nonsupport entered in the courts 
of this state during the period of such compliance. 

History: En. Sec. 6, Ch, 222, L. 1951. 


94-901-7. Civil enforcement—what duties are enforceable. Duties of 


support enforceable under this law are those imposed or imposable under 
the laws of any state where the alleged obligor was present during the 
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period for which support is sought or where the obligee was present when 
the failure to support commenced, at the election of the obligee. 
_ History: En. Sec. 7, Ch. 222, L. 1951. 


94-901-8. Remedies of a state or political subdivision thereof furnishing 
support. Whenever the state or a political subdivision thereof has fur- 
nished support to an obligee it shall have the same right to invoke the 
provisions hereof as the obligee to whom the support was furnished for 
the purpose of securing reimbursement of expenditures so made. 

History: En. Sec. 8, Ch. 222, I. 1951. 


94-901-9. How duties of support are enforced. All duties of support 
are enforceable by petition or complaint irrespective of relationship between 
the obligor and obligee. Jurisdiction of all proceedings hereunder shall 
be vested in the district court. 

History: En. Sec. 9, Ch. 222, Ll. 1951. 


94-901-10. Contents of petition or complaint for support. The petition 
or complaint shall be verified and shall state the name and, so far as known 
to the plaintiff, the address and circumstances of the defendant and his 
dependents for whom support is sought and all other pertinent information. 

History: En. Sec. 10, Ch. 222, L. 1951. 


94-901-11. Duty of court of this state as initiating state. If the court 
of this state acting as an initiating state finds that the petition sets forth 
facts from which it may be determined that the defendant owes a duty of 
support and that a court of the responding state may obtain jurisdiction 
of the defendant or his property, he shall so certify and shall cause certi- 
fied copies of the petition, the certificate and an authenticated copy of this 
act to be transmitted to the court of the responding state. 

History: En. Sec. 11, Ch. 222, L. 1951. 


94-901-12. Duty of the court of this state as responding state. When 
the district court of this state, acting as a responding state, receives from 
the court of an initiating state the aforesaid copies, it shall (1) docket the 
cause, (2) direct the clerk of the district court to inform the county 
attorney to proceed with the cause, (3) set a time and place for a hearing, 
and (4) take such action as is necessary in accordance with the laws of 
this state to obtain jurisdiction. 

History: En. Sec. 12, Ch. 222, L. 1951. 


94.901-13. Order of support. If the court of the responding state 
finds a duty of support, it may order the defendant to furnish support or 
reimbursement therefor and subject the property of the defendant to such 
order. . 

History: En. Sec. 13, Ch. 222, L. 1951. 


94.901-14. Responding state to transmit copies to initiating state. The 
court of this state when acting as a responding state shall cause to be trans- 
mitted to the court of the initiating state a copy of all orders of support 
or orders for reimbursement therefor. 

History: En. Sec. 14, Ch. 222, L. 1951. 
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94-901-15 CRIMES AND CRIMINAL PROCEDURE 


94-901-15. Additional powers of court. In addition to the foregoing 
powers, the court of this state when acting as the responding state has the 
power to subject the defendant to such terms and conditions as the court 
may deem proper to assure compliance with its orders and in particular: 


(a) To require the defendant to furnish recognizance in the form 
of a cash deposit or bond of such character and in such amount as the 
court may deem proper to assure payment of any amount required to be 
paid by the defendant. 

(b) To require the defendant to make payments at specified intervals 
to the clerk of the court or the obligee and to report personally to such 
clerk at such times as may be deemed necessary. 

(c) To punish the defendant who shall violate any order of the court 
to the same extent as is provided by law for contempt of the court in any 
other suit or proceeding cognizable by the court. 

History: En. Sec. 15, Ch. 222, L. 1951. 


94.901-16. Additional duties of the court of this state when acting as 
responding state. The court of this state when acting as a responding 
state shall have the following duties which may be carried out through the 
clerk of the court: 


(a) Upon the receipt of a payment made by the defendant pursuant 
to any order of the court or otherwise, to transmit the same forthwith to 
the court of the initiating state, and 

(b) Upon request to furnish to the court of the initiating state a 
certified statement of all payments made by the defendant. 

History: En. Sec. 16, Ch. 222, L. 1951. 


94-901-17. Additional duty of the court of this state when acting as an 
initiating state. The court of this state when acting as an initiating state 
shall have the duty which may be carried out through the clerk of the court 
to receive and disburse forthwith all payments made by the defendant or 
transmitted by the court of the responding state. 

History: En. Sec. 17, Ch. 222, L. 1951. 


94-901-18. Evidence of husband and wife. Laws attaching a privilege 
against the disclosure of communications between husband and wife are 
inapplicable to proceedings under this act. Husband and wife are compe- 
tent witnesses to testify to any relevant matter, including marriage and 
parentage. 

History: En. Sec. 18, Ch. 222, L. 1951. Repealing Clause 


Separability of Provisions Section 20 of Ch. 222, L. 1951 repealed 


u 
Section’ 19 of Ch, 229, L. toni rend, re “a peMmaens: paris gh nets dn: comet aee 


any provision hereof or the application 

thereof to any person or circumstance is Effective Date 

held invalid, such invalidity shall not affect Section 21 of Ch. 222, L. 1951 provided 
other provisions of applications of the act the act should be in effect from and after 


which can be given effect without the in- 34 
valid provision or application, and to this 5, 1951. ponteraie~ punta 


end the provisions of this act are declared 
to be severable.” 
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A 


ACADEMY 


Law enforcement academy, 75-5201 to 75-5208—See COLLEGES AND UNIVERSI- 
TIES, Law enforcement academy 


ACCOUNTANTS 
Fee for examination, 66-1806 


ADJUTANT GENERAL 


Rank, 77-117 
Salary, 77-117 
Selection, 77-117 


ADVERTISING 
Consumer loan licensees, limitations on, 47-219 


AGRICULTURE 


Coloration of wheat, oats, rye or barley 
required when products treated with injurious or toxic substances, 94-35-271.1 
sale or offering for sale in violation of act prohibited, 94-35-271.2 
violation of act requiring coloration, penalty, 94-35-271.3 
Commercial feeds 
disposition of fees, 3-2004 
registration fee, 3-2004 
not applicable to special formula mix purcnased by consumer or purchaser, 
3-2004 
stop sale, use or removal orders, power of commissioner of agriculture, 3-2011 
Commercial fertilizers 
analysis 
expenses, 3-1709 
report, 3-1709 
Commissioner of agriculture 
depositing of license fees arising from commercial fertilizer regulatory act, 3-1709 
stop sale, use or removal of commercial feeds, power to issue and enforce, 3-2011 
Department of agriculture 
enforcement of act regarding labelling of paints and paint products, 3-1513 
Grain warehousemen 
bond, 3-228 
insurace coverage, required, 3-228 
license fee, 3-228 
penalty for operation without license, 3-228 


ALCOHOLIC BEVERAGES 


Bottle clubs 
abatement as nuisance, 4-173 
penalty for violation, 4-173 
prohibited, 4-172 
Montana beer act 
brewers 
barrelage tax, 4-317 
financial interest in retailer prohibited, 4-349 
fixtures, furniture, equipment, etc., brewers not to supply to retailers, excep- 
tion, 4-349 
persons to whom brewers may sell beer, 4-317 
cash sales for beer delivered to retail licensee, 4-349 
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ALCOHOLIC BEVERAGES (Continued) 


Montana beer act (Continued) 
closing hours for licensed retail establishments, 4-303 
credit, limitation on brewer or wholesaler from extending to retailer, 4-349 
days establishments to be closed, 4-303 
imported beer, tax on, 4-324 
licenses 
issuing for operation on seasonal basis, 4-333 
lapse for nonuse, 4-333: 
wholesalers, fixtures, furniture and equipment not to be furnished by, exception, 
4-349 
Retail liquor license act 
days retail establishments to be closed, 4-414 
hours retail establishments to be closed, 4-414 
lapse of license for nonuse, 4-403 


license for seasonal operation, 4-403 . 
ANNEXATION 
Contiguous tracts or parcels of land, annexing to cities, procedure, 11-403 
APPEALS 


Bond to stay execution of judgment, 93-8007 
conditions of bond, 93-8007 
Consumer loan commissioner, appeals from, 47-225 
Highway patrolman from order suspending, demoting or discharging him, 31-105 
Judicial review of orders of milk control board, 27-428 
Occupational disease act, appeals under, 92-1362 to 92-1365 
Tort actions against state, 83-703 
ARRESTS 
Radar arrest cases—See MOTOR VEHICLES, Radar arrests 
Roadblocks, arrests at, 94-6030 
ASSIGNMENTS 
Consumer loan act, wage assignments, 47-220 
ATTACHMENT 
Compensation under occupational disease act exempt from, 92-1329 


ATTORNEY GENERAL 


Compromise and settlement of tort actions against state, power, 83-704 
Occupational disease act, duties under, 92-1343 

Salary, 25-501 

Service of process upon in tort actions against state, 83-704 

Tort actions against state, responsibility for litigation on behalf of state, 83-704 


ATTORNEYS 

Attorney as justice of the peace, practice of law, limitation, 16-3605 
AUCTION LAW 

Exemptions from act, 66-229 


AUTOPSIES 
Occupational disease act, autopsies under, 92-1318 


B 
BANKS AND BANKING 


Examination of bank, trust company or investment company, fee for, 5-908 
Limitation on real estate loans, 5-506 
Real estate loans, limitations on, 5-506 
Retail installment sales act . 
compliance with provisions other than licensing required, 74-603 
license not required under, 74-603 
Special examination by state examiner, fee, 5-910 
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BOARDING HOMES 
' Definitions, 69-2401 


BOILERS 

Engineer’s license, fee, 69-1512 
annual renewal, 69-1516 
disposition of money, 69-1516 
fee for renewal, 69-1516 

Fees for inspection, 69-1512 


BONDS AND UNDERTAKINGS 


Facsimile signatures of public officialk—See PUBLIC OFFICERS AND EM- 
PLOYEES, Facsimile signatures of public officials 

Limitation on indebtedness of cities, towns, townships, school districts or high school 
districts, XIII, 6 


BUILDING AND LOAN ASSOCIATIONS 


Examination by state examiner, fee for, 5-909 
Special examination by state examiner, fee, 5-910 


BUTCHERS AND MEAT PEDDLERS 


Persons exempted from procuring license for having meat inspected or stamped, 


46-504 


Cc 


CHILDREN AND MINORS 


Ages during which school attendance compulsory, 75-2901 
Attendance at schools, 75-2901 
Causing, contributing to or permitting law violations by children, penalty, 10-617 
Change of name of state orphan’s home to Montana children’s center, 10-101.1 
Failure of parent or guardian or person having custody to require school attendance, 
penalty, 75-2901 
Lewd and lascivious acts upon children, penalty, 94-4106 
Unlawful operation of motor vehicle by child under 18 
’ court learning of unlawful operation, action which may be taken after hearing 
or investigation, 32-21-165 
exclusive jurisdiction of district court, 32-21-163 
impounding of vehicle, when, 32-21-163 
penalty, 32-21-163 
summoning of child, 32-21-164 


CITIES AND TOWNS 


Annexation 
contiguous platted tracts or other parcels of land, procedure, -11-403 
Contracts 
advertising letting of, 11-1202 
awarding, 11-1202 
emergency contracts, when authorized, 11-1202 
exemptions from act, 11-1202 
installment payments, 11-1202 
submission to electors at election, when required, 11-1202 
Enumeration of purposes for which indebtedness may be incurred, 11-966 
Examination by state examiner, fees, 5-905 
Examination of accounts by state examiner, 82-1008 
Fire departments 
fire department relief associations 
premium tax collected from certain insurers, receipt from state auditor, 11-1919 
tax levy for disability and pension funds, 11-1912 
Fire protection in unincorporated towns 
fire districts 
change of boundaries, 11-2008 
contracts with cities and towns and private services for fire protection, 11-2008 
creation, 11-2008 
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CITIES AND TOWNS (Continued) 
Fire protection in unincorporated towns (Continued) 
fire districts (Continued) 
dissolution, 11-2008 
trustees, 11-2010 
powers, 11-2010 
fire insurance premium tax deposited into volunteer fireman’s compensation fund, 
amount, 11-2030 


Indebtedness 
electors at elections concerning 
persons entitled to vote, 11-2310 
registration, 11-2310 
form and execution of bonds, 11-2316 
limitation on incurring, XIII, 6 
power to incur, 11-966 
purposes for which indebtedness may be incurred, 11-966 
Limitation on indebtedness, XIII, 6 
Municipal revenue bond act, definitions, 11-2402 
Planning and zoning—See PLANNING AND ZONING 
Police department 
appointment of commission in third class cities, when required, 11-1804.1 
appointment of persons to do police duty who are not members of police depart- 
ment, authority of mayor, 11-1806 
es of policemen in third class city when police commission established, 
-1804.1 
fund for payment of officers on reserve list, 11-1823 
tax levy, 11-1823 
qualifications, enumeration of qualifications of policemen, 11-1814 
suspension of policemen by mayor or chief of police 
appeal, 11-1806 
authority, 11-1806 
limitation on length of suspension, 11-1806 


Resolution of required findings, 11-3905 
Special examination by state examiner, fee, 5-910 
Special improvement districts 
bonds and warrants 
form, 11-2231 
provisions, 11-2231 P 
redemption, 11-223] 
signing, 11-2231 
form of bonds and warrants, 11-2231 
notice of resolution of intention, contents, persons to whom given, 11-2204 
warrants and bonds, form, 11-2231 
Cee cities, appointment of police commission upon request of policemen, 
Urban renewal law 
“agency” defined, 11-3901 
annual report of urban renewal agency, 11-3916 
bidding upon disposition of real property, 11-3909 
“blighted area” defined, 11-3901 
blighted areas, finding of public interest in, 11-3902 
bonds 
bonds issued do not constitute an indebtedness within meaning of constitu- 
tional or statutory debt limitations, 11-3910 
definition, 11-3901 
general credit of municipality not to be pledged, 11-3910. 
payment, 11-3910 
power to issue, 11-3910 
resolution authorized, 11-3910 
sale, terms, 11-3910 
bonds as legal investments, 11-3911 
borrowing power, 11-3907 
clearance and redevelopment of blighted areas, inclusion in program, 11-3904 
“clerk” defined, 11-3901 
contract powers of municipality, 11-3907 
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Urban renewal law (Continued) | 
cooperation by other public bodies, 11-3913 
definitions, 11-3901 
disclosure of interest in property within area, duty of public officers, 11-3918 
discrimination because of race, creed, color or a national origin prohibited, 11-3917 
election, submission to electors for approval of plan, 11-3906 
eminent domain 
compensation, 11-3908 
power of municipality, 11-3908 
exercise of powers by municipality itself or by agency or department or other 
officers, 11-3915 
fair value in sales or leases by municipality, 11-3909 
“federal government” defined, 11-3901 
findings required before exercise of powers, 11-3905 
interest, direct or indirect in project or property by public officials, commissioners 
or employees prohibited, 11-3918 
investment of project funds, 11-3907 
legislative finding and declaration of necessity for act, 11-3902 
“local governing body” defined, 11-3901 
“mayor” defined, 11-3901 
“municipality” defined, 11-3901 
“obligee” defined, 11-3901 
operation and maintenance of real property, power of municipality, 11-3909 
“person” defined, 11-3901 
plans, powers concerning, 11-3907 
powers additional and supplemental to other powers conferred by law, 11-3919 
powers of municipality, enumeration, 11-3907 
prevention of spread of blight into areas, inclusion in program, 11-3904 
private enterprise, encouragement of, 11-3903 
program for, 11-3904 
property exempt from taxes, termination of exemption upon sale, lease or dis- 
position, 11-3912 
property, power of municipality to sell, lease or transfer, 11-3909 
“public body” defined, 11-3901 
“public officer” defined, 11-3901 
purchasers or lessees of property, obligation to comply with uses specified in 
urban renewal plan, 11-3909 
“real property” defined, 11-3901 
“redevelopment” defined, 11-3901 
“rehabilitation” defined, 11-3901 
rehabilitation of blighted areas, inclusion in program, 11-3904 
resolution of required findings, 11-3905 
restrictions in instruments of conveyance to private purchaser or lessee, authority, 
11-3909 
short title of act, 11-3920 
surveys and appraisals, power to enter buildings and property for, 11-3907 
tax exemption of property, termination of exemption upon sale, lease or other 
disposition, 11-3912 
title of purchaser, 11-3914 
urban renewal agency 
annual report, 11-3916 
commissioners 
appointment, 11-3915 
expenses, 11-3916 
meetings, 11-3916 
removal, 11-3916 
term of office, 11-3916 
definition, 11-3901 
determination that agency shall exercise powers, 11-3915 
employees, 11-3916 
powers, 11-3915 
“urban renewal area” defined, 11-3901 
urban renewal plan 
definition, 11-3901 
hearing on, 11-3906 
notice of hearing on, 11-3906 
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CITIES AND TOWNS (Continued) 


Urban renewal law (Continued) 

urban renewal plan (Continued) 
preparation, who may prepare, 11-3906 
submission to electors at election, 11-3906 
submission to planning commission of municipality, 11-3906 

urban renewal project 
approval by local governing body, 11-3906 
definition, 11-3901 
determinations required, 11-3906 
modification, 11-3906 

workable program, 11-3904 


CIVIL PROCEDURE 


Federal rules, proposed adoption 
administrative bodies, act not to affect powers concerning rules governing prac- 
tice, 93-228 
adoption by legislature before rules effective, 93-229 
changes, amendments and additional rules, procedure for accomplishing, 93-230 
commission 
appointment, 93-222 
duties, 93-222 
expenses of members, 93-232 
number of members, 93-222 
organization, 93-233 
records, 93-233 
secretary-stenographer, appointment, 93-231 
selection of members, 93-223 
services of research agency, power to employ, 93-231 
local rules of practice, authority for courts to adopt so long as not in conflict 
with promulgated rules, 93-227 
proposed rules 
distribution to bench and bar for consideration and suggestions, 93-224 
preparation, 93-224 
purpose of act, 93-221 
tentative final draft 
hearing on, 93-226 
submission to supreme court, 93-225 
Tort actions against state, 83-701 to 83-707—See STATE OF MONTANA, Tort ac- 


tions against 


CLERK OF SUPREME COURT 
Salary, 25-501 


CODES AND LAWS 


Replacement Volumes 1 and 9 to Revised Codes of Montana, 1947 
adoption, 12-337 
omissions or inaccuracies, effect, 12-338 


COLLEGES AND UNIVERSITIES 


Control and supervision vested in state board of education, 75-107 
Examination of accounts and books of units of university of Montana, 82-1014 
duty of fiscal officers and employees to aid in examination, 82-1015 
report of examination and audit, 82-1016 
Executive secretary of university of Montana, 75-107 
Experimental station in horticulture 
authority to accept donations of land, 75-710.3 
change of name, 75-710.1 
. donations of money, implements, livestock, authority to receive, 75-710.4 
function, 75-710.2 
ceaaee and president of state institutions, employment by state board of education, 
= I 
Law enforcement academy 
advisory board 
composition, 75-5205 
duties and powers, 75-5206 
term of members, 75-5205 
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COLLEGES AND UNIVERSITIES (Continued) 


- Law enforcement academy (Continued) 

establishment, 75-5203 

expenditure of funds for attendance of officers, lawful, 75-5208 

officers in attendance at academy not to suffer loss of salary, vacation, seniority or 
other rights, 75-5207 

persons eligible for admission, 75-5204 

purpose of establishing, 75-5202 

short title, 75-5201 


CONSTITUTIONAL AMENDMENTS 


Limitation _on indebtedness of city, town, township, school district or high school 
district, XIII, 6 


CONSUMER LOAN ACT 
Advertising, limitations on, 47-219 
Annual examination of licensee, 47-216 
Annual report 
contents, 47-218 
date required, 47-218 
Appeals from order of commissioner, 47-225 
Change of place of business, 47-206 
“Commissioner” defined, 47-202 
Confessions of judgment prohibited, 47-213 
Consumer loan commissioner 
access to records, power, 47-226 
annual examination of licensee, 47-216 
appeals from, 47-225 
bank examiner designated, 47-203 
cease and desist orders, 47-227 
investigative powers, 47-215 
office created, 47-203: 
powers and duties vested in, 47-203 
“Consumer type loan business” defined, 47-202 
Contents of annual report required of licensee, 47-218 
Contract or statement of contents 
copy to be furnished borrower, 47-212 
required contents, 47-212 
Contracts of loan violating act, effect, 47-204 
Definitions, 47-202 
Exemptions from act, 47-204 
Fee for annual examination of licensee, 47-216 
First installment payment, date for, 47-211 
Injunctions, power, 47-227 
Installment payments, time period for, 47-211 
Instruments containing blanks prohibited, exception, 47-213 
Insurance 
loans in excess of $300.00, licensee may require borrower to insure tangible per- 
sonal property, 47-214 
loans of less than $300.00, licensee not to write, 47-214 
obtainable through insurance companies, 47-214 
Interest charged, maximum, 47-204 
Investigations, 47-215 
License 
definition, 47-202 
denial, 47-207 
fee, 47-206 
fee for annual examination of licensee, 47-216 
fee for renewal, 47-209 
issuance, 47-207 
liability of licensee not affected by surrender of license, 47-221 
license year, 47-206 
notifying applicant of denial of license, 47-207 
operating without, penalty, 47-228 
pre-existing lawful contracts not affected by surrender, revocation or expiration of 
license, 47-222 
reinstatement, 47-224 
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CONSUMER LOAN ACT (Continued) 


License (Continued) 
renewal, 47-209 
required, 47-206 
surrender of license by licensee, 47-221 
suspension or revocation 
hearing, 47-223 
notice, 47-223 
reinstatement, when, 47-224 
“Licensee” defined, 47-202 
Loans in excess of $1,000 by licensee Sr obinitee 47-205 
Penalties for violations of act, 47-228 
Period of time licensee required to preserve records, 47-217 
“Person” defined, 47-202 
Place of business 
change, effect on license, 47-206 
conduct of other business in same office, 47-208 
license required for, 47-206 


Rates and charges 
additional charge, default or extension agreement, 47-210 
excess charges, effect, 47-210 
maximum rate of charge, 47-210 
penalty for violation, 47-228 
permissible rates, 47-210 
recording fees, 47-210 
refunds, 47-210 


Receipt, licensee required to give, 47-212 

Receivers, appointment for licensees, 47-227 

Records, access of commissioner to, 47-226 

Records required of licensee, 47-217 

Repayment of loan in full, duty of licensee upon, 47-212. 
Rules and regulations, 47-203 

Scope of act, 47-204 

Short title, 47-201 

Time period for repayment, limitations on, 47-211 

Wage assignments, 47-220 


CORONERS 
Report of accidents resulting in death, 32-1211 


CORPORATIONS 


Corporation license tax—See TAXATION, Corporation license tax 

Election by small business corporation not to be subject to corporation license tax, 84- 
1501.1, 84-1501.2 

Transfer of stock 


corporation or agent not. bound to determine whether fiduciary breaching obliga- 
tion, 86-705 
“€ duciary” defined, 86-706 


COSMETOLOGY 

Apprentice license, fee, 66-815 
Injunctions, 66-817 

Itinerant license, fee, 66-815 
Manager-operator license, fee, 66-815 
Operator’s license, fee, 66-815 
Prohibited acts, 66-817 


School of cosmetology, fee for operation and conducting, 66-815 
Teacher of cosmetology, fee, 66-815 
Violations of act, 66-817 


COUNTIES 


Bond issue elections, 16-2026 


Commission for management of civic centers, youth centers, museums, parks, hospitals, 
etc., 16-1008A 


County buildings and improvements, erection and management, 16-1008A 
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COUNTIES (Continued) 
County hospital, 16-1008A 
‘County water districts 
collection of water tax, 16-4528 
corporation voting at election, 16-4508 
laws governing elections, 16-4508 
levy of water tax, 16-4528 
notice.of tax assessment, 16-4527 
persons owning real property within district but residing outside, authority for 
voting, 16-4508 
protest against tax assessment, 16-4527 
publication of notice of election, 16-4520 
qualified electors, 16-4520 
revenues as inadequate to pay bonded debt, assessment of taxes, 16-4527 
water taxes, 16-4527 
Examination by state examiner, fee, 5-904 
Federal funds received under flood control act, use, 79-2101, 79-2102 
Leases of county property, 16-1030 
Photostatic or mechanical processes for records—See RECORDING 
Planning and zoning—See PLANNING AND ZONING 
Public camping and recreational park, appropriations for, 62-102 
Rural improvement districts 
assessment for lighting systems, 16-1629 
cancellation of record of extinguished liability account, 16-1638 
form of warrants and bonds, 16-1620 
lighting systems 
apportionment of costs, 16-1629 
maintenance, 16-1629 
Salaries of county officers, 25-605 
Special examination by state examiner, fee, 5-910 
Tax levy for county purposes, 16-1015 


COUNTY ATTORNEY 
Labelling of paint and paint products, violations, duties, 3-1515 


COUNTY CLERKS 
Articles of incorporation of credit union associations, filing with, 14-102 
Fees, enumeration, 25-231 


COUNTY COMMISSIONERS 
Cancellation of record of extinguished liability accounts, 16-1638 
Dog licensing, 16-4601 to 16-4615—See DOGS 
Erection and management of county buildings, 16-1008A 
Extra sessions, 16-910 
Fire protection in unincorporated areas 
fire districts 
annexation, 11-2008 
contracts with cities, towns and private companies for service, 11-2008 
creation, 11-2008 
dissolution, 11-2008 
division, 11-2008 
tax levy for, 11-2008 
trustees, 11-2010 
fire insurance premium tax deposited into volunteer fireman’s compensation fund, 
amount, 11-2030 
Herd districts, duties concerning creation, 46-1501 
Leases of county property, 16-1030 
Meetings, 16-910 
Road foreman or supervisor of county roads, appointment, 32-302 
Tax levy for construction, maintenance and repair of public ferries, 32-1518 


COURTS 
Proposed adoption of federal rules of civil procedure—See CIVIL PROCEDURE, 


Federal rules, proposed adoption 
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CREDIT UNIONS 

Articles of incorporation, 14-102 

Examination by state examiner, fee, 14-106 
Incorporation, 14-102 

Special examination by state examiner, fee, 5-910 
Supervision by state examiner, 14-106 


CRIMINAL OFFENSES 
Accident reports, failure to report accident involving death or personal injuries, 32-1202 
Alcoholic beverage bottle clubs, 4-172, 4-173 
Children, causing, contributing to or permitting law violations by, penalty, 10-617 
Coloration of wheat, oats, rye or barley 
required when products treated with injurious or toxic substances, 94-35-271.1 
sale or offering for sale in violation of act, 94-35-271.2 
violation of act requiring coloration, misdemeanor, 94-35-271.3 
Commercial tow cars improperly equipped, 32-21-161, 32-21-162 
Consumer loan act, violations, 27-228 
Dog licensing act violations, misdemeanor, 16-4613 
Driving while license suspended or revoked, 31-155 
False personation to register at election, 23-503 
Fire drills, failure of teacher to instruct children concerning, penalty, 75-2301 
Fireworks regulatory act, penalty for violation, 69-2706 
Garbage and debris, dumping on or near highway or public recreational property, pen- 
alty, 32-1014 
Grain warehousemen, operation without license, 3-228 
Inducing engagement as advertising agency for sale of real property by misrepresen- 
tation of services, penalty, 94-1822 
Labelling requirements on paint and paint products, penalty for violation, 3-1511 
Lewd and lascivious acts upon children, penalty, 94-4106 
Lobbyist licensing and regulatory act, violations, 43-808 
ee declaration of marriage without solemnization, violation of act concerning, 
-130. 
Motorboat and vessel regulatory act, penalty for violations, 69-3518: 
Narcotic drug act violations, penalties, 54-125 
Obtaining money for property or services by false pretenses, penalty, 94-1805 
Occupational disease act, violation, penalty, 92-1340 
Retail installment sales act, penalty for violation, 74-611 
aea established by peace officers, traveling through without stopping, penalty, 
Schools, failure of parent, guardian or person having custody to require children to 
attend, penalty, 75-2901 
Seal on gasoline pumps and petroleum measuring devices, etc., removing or breaking, 
penalty, 90-129 
Television, operation of VHF booster or VHF translator system, penalty for violations 
of act, 70-407 
Uniform facsimile signatures of public officials act, violation with intent to defraud, 
felony, 59-1304 
Union interference with operation of sole proprietor or two man partnership retail 
or amusement establishment, 41-1805 
Wild turkey, taking in violation of act, misdemeanor, 26-512 


CRIMINAL PROCEDURE 
Disqualification of district judge 
affidavit, 94-6913 
calling in of judge to preside, 94-6913 
number of changes authorized, 94-6913 


D 
DAIRIES AND DAIRY PRODUCTS 


Milk containers, measures for, 90-140 
Milk control board 
assessment upon producer-distributors and distributors, 27-409 
bonds required of distributors, 27-426 
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DAIRIES AND DAIRY PRODUCTS (Continued) 


Milk control board (Continued) 
definitions, 27-403 
distributors and producer-distributors, records required to be kept by, 27-416 
fair trade practices, rules and regulations governing, 27-414 
general powers, 27-405 
judicial review of orders, 27-428 
licenses 
application for, 27-410 
issuing, 27-409 
persons required to obtain, 27-409 
local advisory board, duties, 27-427 
meetings, 27-404 
members, 27-404 
minimum prices 
fixing, 27-407 
hearing on, 27-407 
notice of hearing on, 27-407 
order for, 27-407 
natural marketing areas, designation, 27-406 
organization, 27-404 
per diem expenses, 27-404 
service of process upon, 27-429 
term of members, 27-404 


DAMAGES AND RELIEF 


Tort actions against state, 83-701 to 83-707—See STATE OF MONTANA, Tort 
actions against 


DISTRICT COURTS 
Adjournments, 93-316 
Calling of juries for trial of causes, 93-315 
Disqualification of district judge in criminal case 
affidavit, 94-6913 
calling in of judge to preside, 94-6913 
number of changes authorized, 94-6913 
District comprised of two or more counties, holding of court continuously and simul- 
taneously in each or any county, power, 93-316 
Fixing of terms where district comprises two or more counties, 93-315 
Judges 
number, 93-302 
salary, 93-303 
Jurisdiction : 
exclusive in proceedings concerning unlawful operation of motor vehicle by child 
under 18, 32-21-163 to 32-21-165 
tort actions against state, 83-701 


Term of court, 93-315 


DOGS 
Damages to livestock or poultry, liability of owner of dog, 16-4614 
“Kennel” defined, 16-4602 
Licenses 
application, 16-4602 
collar and license tag required, 16-4601 
county commissioners may provide for, 16-4602 
disposition of fees, 16-4612 
fee, 16-4603 
kennel license 
application, 16-4602 
fee, Leacee ABD 
license year, 16- 
ee license tag in compliance with act, 16-4604 
removal of tag when dog under immediate control of owner, 16-4601 
required, 16-4601 
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DOGS (Continued) 
“Owner” defined, 16-4615 
Public inspection of applications on file, 16-4603 
Seizure and impounding 
contract with humane societies and other associations, authority for, 16-4607 
ee eet municipal corporations for use of impounding facilities, authority, 
16-460 
county commissioners, duties, 16-4606 
county pound master, appointment, 16-4607 
disposition of impounded dogs, 16-4608 
dogs running at large without tags, 16-4605 
dogs suspected of rabies or known to have bitten human or animal, retaining, 
16-4608 
fee for impoundment and keep, 16-4609 
fees and charges as charged against county, 16-4610 
fees, payment by owner claiming dog, 16-4610 
failure to pay pound fee, abandonment, 16-4611 
fines, disposition, 16-4612 
Violation of act constitutes misdemeanor, 16-4613 


DRAINAGE DISTRICTS 

Bonds 
resolution for issuance of bonds or notes, 89-2501 
signatures on, 89-2501 


E 


ELECTIONS 
Absentee voting 
application for ballot, 23-1302 
form, 23-1303 
ballots 
form of return and affidavit, 23-1306 
mailing by absent or physically incapacitated voter to county, city or town 
clerk, 23-1307 
mailing to elector, 23-1306 
marking and swearing to by elector, 23- 1307 
rejected ballots, 23-1311 
deposit in box, 23- 1313 
duties of judges on election day, 23-1313 
elector present on election day, duty, 23-1320 
failure of elector present to go to polls, misdemeanor, 23-1320 
federal post card application, 23-1303 
form, 23-1403 
judges of election, duty concerning on election day, 23-1311 
method of marking ballot, 23-1307 
notation on poll books, 23-1311 
oath for elector in United States service, 23-1404 
opening of envelopes containing ballots, xe 1313 
persons who may make application, 23- 1302 
Alcoholic beverages 
days retail beer establishments to be closed, 4-303 
days retail establishments to be closed, 4- 414 
Bonds, creation or increase in municipal or school indebtedness, qualifications for vot- 
ing, 84-4711 
Canvass of returns, 23-1702 
Certificate of election, issuing, 23- 1808 
County and city central committeemen, 23-929 
County bond issue elections, electors, 16- 2026 
County clerks 
compensation for election duties, 23-519 
federal post card applications for absentee registration, duties concerning, 23-1405 
preparation of precinct registers, 23-304 : 
Disabled electors, judges may aid, 23-1213 
Judges may aid disabled elector, he eal he 
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ELECTIONS (Continued) 


- Method of voting, 23-1210 
National convention, delegates and alternates, selection, 23-1006 
Nonpartisan judicial ballot, arrangement on voting machine, 23-1608, 23-1608A 
Poll book, what constitutes, 23-1219 
Precinct register | 
compensation of county clerks for preparing, 23-519 
omission of name from, remedy, 23-527 
preparation, 23-304, 23-513 
when not furnished city or town, 23-515 
Presidential electors, selection at state convention, 23-1006 
Primary nominating election 
date for holding, 23-902 
officers to be nominated, 23-902 
parties to which act applicable, 23-909 
poll books, precinct register and tally sheets, sealing and returning, 23-908 
Registration 
absent electors in United States service 
authorized, method, 23-1401 
definition, 23-1402 
federal post card application 
form, 23-1403 
use for obtaining ballot, 23-1403 
oath for elector, 23-1404 
cancellation 
failure to vote, cancellation, 23-511 
reregistration, 23-511 
electors in United States service, 23-503 
false personation, penalty, 23-503 
federal post card application, classification by county clerk, 23-1405 
method, 23-503 
Returns 
abstract of election returns, transmitting to secretary of state, 23-1813 
ballots in excess of names on poll books, procedure, 23-1703 
filing of records, books, etc., after canvass of returns, 23-1715 
judges, method of making, 23-1709 
mode of canvass, 23-1702 
retaining by county clerk until canvass, 23-1714 
School bond elections 
notice of election, 75-3912 
qualifications of voters, 75-3938 
registration of electors, 75-3912 
School district additional tax levies, ballot concerning, conduct of election, 75-3804 
State convention 
delegates and alternates to national convention, selection, 23-1006 
presidential electors, selection, 23-1006 
time for holding, 23-1006 
Supplies, county commissioners to furnish, 23-704 
Voting 
disabled electors, judges may aid, 23-1213 
list of voters, 23-1219 
Voting machines 
arrangement of ballot on machine, 23-1608A 
clerk to set up machine for use, 23-1608 
method of setting up, 23-1608 


EMINENT DOMAIN 
Urban renewal, power of municipality, 11-3908 


EMPLOYERS AND EMPLOYEES 
Occupational disease act, 92-1301 to 92-1368 


ESTATES AND PROBATE PROCEEDINGS 
Devise or bequest to trustee of inter vivos trust created by testator, validity, 91-321 
Inheritance tax deductions, 91-4407 
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EVIDENCE 

Accident reports confidential, 32-1213 = ' 

Certificate of compliance or noncompliance with provisions of occupational disease 
act, 92-1356 

Radar concerning motor vehicle violations, 32-2150.1 


EXECUTION 
Compensation under occupational disease act exempt from, 92-1329 


F 


FEDERAL RULES OF CIVIL PROCEDURE 
Proposed adoption—See CIVIL PROCEDURE, Federal rules, proposed adoption 


FEES 

Boiler engineer’s license, 69-1512 

Cosmetology operators, 66-815 

County clerks, enumeration, 25-231 

Examination of public accountants, 66-1806 

Inspection of boilers, 69-1512 

Legislative proceedings, fee for receiving one complete set of, 43-902 
Recording marks and brands of livestock, 46-609 

Refrigerated lockers, license fee, 69-2804 


FIDUCIARIES 

“Fiduciary” defined, 86-706 

Transfer of stock by, corporation or transfer agent not bound to determine whether 
fiduciary breaching obligation, 86-705 


FIRE DRILLS 


Failure of teacher to instruct children concerning, penalty, 75-2301 
Fire alarms and gongs in schools, 75-2301 
Requirements in schools, 75-2301 


FIRE EXTINGUISHERS 
Requirements concerning, 69-1807 


FIREWORKS 


Exceptions from act, 69-2704 
“Fireworks” defined, 69-2701 
Permissible fireworks, 69-2701 
Prohibition against, 69-2701 
Public display 

permits for, 69-2702 
. requirements concerning, 69-2702 
Violations of act, penalty, 69-2706 


FISH AND GAME 


Agents for selling licenses 
compensation, 26-222 
inspection of accounts, 26-222 
Definitions, 26-201 
Fish 
methods of taking, 26-332 
restrictions concerning possession and sale, 26-332 
Fish and game commission 
meetings, 26-103 
motorboat regulations—See MOTORBOATS 
officers, 26-103 
powers and duties, 26-104. 
principal offices, 26-103 
quorum, 26-103 
wild turkey tags, issuing, 26-510 
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FISH AND GAME (Continued) 
ee reservoirs, rules and regulations concerning health, safety and protection, 
-10 
Licenses 
} classifications, 26-202.1 
exceptions, 26-202.1 
fees, 26-202.1 
license agents, compensation, 26-222 
powers of holders of, 26-202.1 
“resident” defined for purposes of, 26-202.3 
Permits to nonresidents to remove fish or animals taken, 26-703 
shipping permit, 26-703 
Seasons and bag limits, authority of commission concerning, 26-104 
Special licenses, 26-202.1 
Taxidermist 
license, 26-907 
records required to be kept, 26-907 
Wild turkey ; 
attaching of tag to turkey taken, 26-511 
fee for tag, 26-510 
tags for, issuing, 26-510 
violation of act concerning, misdemeanor, 26-512 


FOOD AND DRUGS 

Beef fy) veal, persons exempted from having meat inspected, stamped or being licensed, 
46-504. 

Refrigerated lockers—See REFRIGERATED LOCKERS 


FORESTS AND FORESTRY 


Bond of person engaged in cutting of forest products as to reduction or management 
of fire hazard, 28-404 
Enjoining violations concerning disposal of slash, 28-407 
Fire protection 
classification of forest land for protection and assessment purposes, 28-109 
cost of fire protection, 28-109 
duty of owner, 28-109 


compliance with protection requirements, what constitutes, 28-110 
cost assessed against land to be paid and collected the same as taxes, 28-111 
cost, determining, 28-111 
fire protection plan, preparation, 28-111 
“forest fire’ defined, 28-103 
“forest fire protection” defined, 28-103 
“forest fire season” defined, 28-103 
“forest land” defined, 28-103 
“organized forest fire protection district” defined, 28-103 
owner 
definition, 28-103 
owner not appearing upon public records, 28-104 
“protection zone” defined, 28-103 
“recognized agency” defined, 28-103 
responsibility of actual owner of land, 28-104 
Reduction or management of fire hazards, 28-404 
Slash and debris 
certificate of clearance, 28-412 
contracts for reduction or management of fire hazards, state forester may enter 
into, 28-410 
contracts with forest protective agencies, 28-411 
disposal of slash, 28-407 
hazard reduction agreement, purchaser of forest products to insure compliance, 
28-406 
injunctions where slash and debris not disposed of properly, 28-407 
methods of plueiag hazards, 28-411 
reduction, 28-40 
reduction or management of fire hazard, 28-404 
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FORESTS AND FORESTRY (Continued) 
Slash and debris (Continued) 

slash and debris along right-of-way, 28-405 

state forester, supervision, 28-408 

state forest fire wardens, delegation of powers to, 28-409 

violation of provisions, penalty, 28-405 
State board of forestry 

appointment of members, 28-101 

creation, 28-101 

meetings, 28-101 

members, 28-101 

powers, 28-105 

term of members, 28-101 


FRAUD 
Obtaining money, property or service by false pretenses, 94-1805 


G 
GARNISHMENT 
Compensation under occupational disease act exempt from, 92-1329 
GOVERNOR 


Adjutant general, appointment, 77-117 

Chief budget officer, governor constitutes, 79-1012 

Contracts under western interstate corrections compact, power to enter into, 94-8023 

Director of budget, appointment, 79-1012 

Industrial accident board member, appointment, 92-104 

Members of board of plumbing examiners, appointment, 66-2403 

Method of selecting in event of enemy attack and person in line for succession unable 
to act, 82-1309 

President of state board of education, 75-104 

Salary, 25-501 

State board of forestry, members, appointment, 28-101 

Warden of state prison, appointment, 80-705 


GUARDIANSHIPS 
Guardian for receiving public welfare aid to dependent children payments, 71-509 


H 


HIGHWAY PATROL 
Captains, number, 31-105 
Patrolmen 
probationary training, 31-105 
qualifications, 31-105 
salaries, 31-105 
Suspension, demotion or discharge of officer or patrolman 
appeal, 31-105 
causes, 31-105 
charges against, how made, 31-105 
hearing, 31-105 
notice of hearing, 31-105 
procedure at hearing, 31-105 
suspension, demotion or reprimand by supervisor, 31-105 
suspension pending rendition of decision, 31-105 


HIGHWAYS, BRIDGES AND FERRIES 
Controlled access facilities, limitation on commercial enterprises or structures on 
publicly owned right-of-ways, 32-2009.1 
Controlled access highway 
definition, 32-2114 
interstate sign manual, adoption for use on controlled access highways, 32-2133 
County commissioners, powers and duties concerning, 32-302 
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HIGHWAYS, BRIDGES AND FERRIES (Continued) 


Peres of state highway construction funds for federal aid highway systems, 
Dumping of garbage or debris or refuse upon or near, penalty, 32-1014 
Bren souaty tax levy for construction, maintenance and repair of public ferries, 
2. 
“Public highways” defined, 32-103 
Roadblocks 
authority of peace officers to establish, 94-6030 
existing laws concerning traffic control not affected, 94-6032 
requirements for establishing, 94-6031 
“temporary roadblock” defined, 94-6029 
traveling through without stopping, penalty, 94-6033 
warning and protecting of traveling public, 94-6031 
State highway commission 
biennial reports, 32-1603 
personal property, sale or trading, 32-1616 
records, 32-1603 
sale or trade of lands, procedure, 32-1616 
sign manual for use on highways, adoption, 32-2133 
traffic control devices, duties concerning, 32-2134 


HOMES FOR THE AGED 
Definitions, 69-2401 


HOUSING 


Emergency war and veterans’ housing facilities, termination of operation, 35-414 


INHERITANCE TAX 
Clear market value, tax imposed on, 91-4407 
Deductions, 91-4407 


INJUNCTIONS 


Consumer loan act violations, enjoining, 47-227 
Cosmetology licensing act, enjoining violations, 66-817 


INSANE AND MENTALLY ILL 


Hearing and examination 
costs of proceeding and maintenance of person, order for, 38-214 
determination of financial worth of person, 38-214 
indigent persons, 38-214 
notice, 38-214 
relatives of person committed, liability for maintenance, 38-214 
Home for senile men and women 
care and custody of patients, 38-1106 
transfer of patients from state hospital to home, 38-1108 
State training school and hospital 
citation to persons liable for maintenance to testify as to financial condition, 38-812 
determination of financial ability of applicant to pay for maintenance, 38-809 
establishment, 38-801 - 
investigation of financial conditions of persons liable for support and maintenance 
of inmates presently in school, 38-809.1 
liability of parents and relatives for support and maintenance, 38-809 
purpose, 38-801 


INSTALLMENT SALES ACT 
Complaints regarding violations, 74-605 
Contents of installment contract, 74-607 


Contracts 
acquisition by finance company, 74-608 ! 
containing in more than one document, when authorized, 74-607 
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INSTALLMENT SALES ACT (Continued) 


Contracts (Continued) 
delivery to buyer, 74-607 
refinancing, 74-610 
required contents, 74-607 
writing, requirements, 74-607 
Definitions, 74-602 
Delinquency charge, 76-607 
Filling in of blank spaces after signing of contract, 74-607 
Finance charges 
computation, method, 74-608 
maximum on motor vehicles, 74-608 
maximum on service and goods other than motor vehicles, 74-608 
Finance company, acquisition of installment sales contract, 74-608 
Insurance, requiring of buyer, when authorized, 74-607 
Investigative power of superintendent, 74-605 
License of sales finance company 
application, 74-603 
banks, trust companies or savings and loan associations, excepted, 74-603 
expiration, 74-603 
fee, 74-603 
license not transferable or assignable, 74-603 
posting of license on premises, 74-603 
required, 74-603 
suspension, revocation or failure to renew 
grounds, 74-604 
hearing, 74-604 
judicial review, 74-604 
Prepayment, refund, 74-609 
Refinancing of contract, 74-610 
Refunds on prepayments, 74-609 
Rules and regulations, 74-606 
Short title, 74-601 
Subpoena power of superintendent, 74-606 
Superintendent 
investigations, power, 74-605 
powers, 74-606 
Transfer of equity in goods by buyer, 74-607 
Violations of act, penalties, 74-611 
Waiver of provisions of act unenforceable and void, 74-612 


INSURANCE 


Consumer loan act, restrictions and limitations concerning with regard to consumer 
loans, 47-214 
Fire insurance companies 
report of portion of premiums received from various cities, 11-1918 
state auditor to pay fire department relief associations the premium tax, 11-1919 
Foreign insurers 
amount of taxes, fees and deposits to be same as home state requires of Montana 
insurers, 40-1334 
domicile, determination, 40-1336 
taxes to which retaliation not applicable, 40-1335 
Installment sales act, provisions concerning obtaining of.insurance by buyer, 74-607 
Insurance companies 4 
license fee, 40-1302 
premium tax, 40-1302 
Premium tax on fire insurance, 82-1231 
Public grain warehousemen, insurance coverage required, 3-228 
Workmen’s compensation insurance subject to provisions of workmen’s compensation 
act, 92-1005 


INTEREST 

Consumer loan act—See CONSUMER LOAN ACT 
INVESTMENTS 

Bonds issued for urban renewal projects, 11-3911 
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IRRIGATION DISTRICTS 


Bonds, signatures on, 89-1705 
Examination of by state examiner, fee, 5-907 
Joint operation 
apportionment of costs and expenses, 89-1216 
authority for, 89-1209 
board of control 
bond of member, 89-1210 
employment of manager, 89-1214 
establishment of office, 89-1213 
examination by state examiner, 89-1215 
member at large, 89-1210 
members, 89-1210 
per diem and expenses, 89-121z 
powers and duties, enumeration, 89-1211 
records required to be kept, 89-1215 
vacancies occurring in, 89-1210 
custodian of funds for, 89-1217 
election on question, method of holding, 89-1218 
existing contracts for joint operation, 89-1218 
manager 
bond, 89-1210 
employment, 89-1214 
office, 89-1213 
payments from funds, 89-1217 
purpose of act, 89-1220 
records and papers of, 89-1213 
withdrawal from contract for joint operation, 89-1219 
Special examination by state examiner, fee, 5-910 


J 
JUDGMENTS 
Judgment rendered in tort action against state, 83-705 


JURIES AND JURORS 
Jury lists 
officers required to make, 93-1401 
time for making, 93-1401 
Summoning of jurors, 93-1509 


_ JUSTICES’ AND POLICE COURTS (CIVIL MATTERS) 
Pleadings—See PLEADINGS (CIVIL) in Parent Volume 


JUSTICES OF THE PEACE 
Practice of law, limitation, 16-3605 


L 


LABELS 
Paints and paint products, 3-1510 to 3-1515—See PAINTS AND PAINT PRODUCTS 


LABOR 
Labor activity interfering with operation of sole proprietor or two man partnership 
retail or amusement establishment : 
beer and liquor establishments excepted from act, 41-1804 
“Immediate family” defined, 41-1803 
intent of act, 41-1801 
unfair labor practice, 41-1802 
violation of act, penalty, 41-1805 
Vocational rehabilitation 
cooperation of state board with federal government, 41-805 
state treasurer designated as custodian for purposes of receipt and disbursement 
of rehabilitation funds, 41-806 
“~ocational rehabilitation” and “vocational rehabilitation services” defined, 41-801 
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LANDLORD AND TENANT 
Principal and income act, 67-1901 to 67-1916—See PRINCIPAL AND INCOME ACT 


LEGISLATIVE COUNCIL 


Commission on interstate cooperation 
council constitutes, 82-2112 
council of state governments declared joint governmental agency, 82-2113 
delegations and committees, 82-2112 
function, 82-2112 


LEGISLATIVE PROCEEDINGS—DISSEMINATION 


Fee for complete set of legislative proceedings, 43-902 
Funds, accounting and use of, 43-902 

“One complete set” defined, 43-901 

“Person” defined, 43-901 

Press, radio and television, excepted from act, 43-903 
“Proceedings of the legislature” defined, 43-901 
Public officials, exemption from act, 43-904 

Single copies of matters, fee, 43-902 

Status sheets, single copies, fee, 43-902 


LEGISLATURE 

Emergency session of state senate for purpose of election of president pro tempore 
to assume governorship in event of enemy attack, 82-1309 

Lobbying—See LOBBYING | 


LIABILITY 

Dog owner, liability for damages to livestock or poultry done by dog, 16-4614 
LICENSES 

Dog licensing, 16-4601 to 16-4615—See DOGS 

LIVESTOCK 


“Estrays” defined, 46-1005 

Herd districts, 
creation, 46-1501 
dissolution, procedure, 46-1501 
exclusion of area from district, 46-1501 
location and size, 46-1501 
procedure for creation, 46-1501 


Marks and brands, fees for recording, 46-609 


LOANS 
Consumer loan act, 47-201 to 47-228—See CONSUMER LOAN ACT 
Real estate loans by banks, limitation on, 5-506 


LOBBYING 
Briefs or statements, depositing copies with secretary of state, when, 43-806 
Docket 
appearance of name on docket before practi lobbyi -8 
appnition, 43-802 | p ice as a lobbyist, 43-806 
name of lobbyist to be entered on, 43-804 
preparation and keeping by secretary of state, 43-805 
public record, inspection, 43-805 , 
License of lobbyist 
application, 43-803 
eligibility for, 43-803 
expiration, 43-803 
fee, 43-803 
required, 43-806 
suspension or revocation of license, 43-803 
“Lobbying” defined, 43-802 | 
Lobbying privileges, suspension, when, 43-803 
“Lobbyist” defined, 43-802 
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LOBBYING (Continued) 
Lobby license fund, 43-803 
“Pecuniary interest” defined, 43-802 
Persons not required to be licensed or registered, 43-807 
Principal 
definition, 43-802 
entering name of lobbyist on docket, duty, 43-804 
Purpose of act, 43-801 
Secretary of state 
preparation and keeping of docket, 43-805 
weekly report to legislature, 43-805 
“Unprofessional conduct” defined, 43-802 
Violations of act, penalty, 43-808 » 
Written authorization to act, filing by lobbyist, 43-805 


M 
MARRIAGE 
Declaration of marriage without solemnization 
authorized, 48-130 
contents of declaration, 48-130 
drafting of declaration, persons authorized, 48-130.1 
penalty for violation of act, 48-130.2 
Premarital test certificate before issuance of marriage license, 48-134 
' Proof of age before issuance of license, 48-134 : 
Proof of solemnization of marriage 
acknowledgment and recording of declaration of marriage, 48-132 
contents of written declaration, 48-131 
method of proof when no record exists, 48-131 
official record of marriage, 48-132 


MILITIA AND MILITARY 
Adjutant general, 77-117 
Assistant adjutant general, 77-117 


MILK CONTROL BOARD 
See-DAIRIES AND DAIRY PRODUCTS 


MINES AND MINING 
Mine foreman, duties, 50-501 
Minimum standards for roof support, 50-474 
daily inspection by mine foreman, 50-501 
violation of act, penalty, 50-475 
Safety standards for roof supports in coal mines, 50-474 


MONTANA RETAIL INSTALLMENT SALES ACT 
Text of act, 74-601 to 74-612—See INSTALLMENT SALES ACT 


MOTORBOATS 


Accidents 
accident report form, 69-3512 
duty of operators to render aid, 69-3512 
investigation by sheriff, 69-3512 
Boat liveries 
record of persons hiring, required to be kept, 69-3507 
safety equipment required, 69-3507 
Boats with operative federal approved numbering system, 69-3504 
Civil liability of owner, 69-3515 
Definitions, 69-3502 
Enforcement of act, 69-3517 
Legislative policy, 69-3501 
Liability of owner for negligence, 69-3515 
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MOTORBOATS (Continued) 


Numbering 
application for number, 69-3504 
change of address, 69-3504 
exemptions from, 69-3506 
fee for application, 69-3504 
manufacturers or dealers, 69-3504 
operation of unnumbered motorboats or vessels prohibited, 69-3503: 
painting or attaching of number to boat, 69-3504 
period of time number to remain in effect, 69-3504 
transfer of ownership of boat, 69-3504 
Operating, prohibited actions, 69-3508 
Operation of unnumbered motorboats or vessels prohibited, 69-3503 
Overloading prohibited, 69-3511 
Overpowering prohibited, 69-3511 
Penalty for violations of act, 69-3518 
Prohibited operation, 69-3508 
Restricted areas, 69-3510 
Right-of-way, 69-3509 
Rules and regulations, 69-3516 
Safety equipment required, enumeration, 69-3505 
Transfer of ownership, 69-3504 
Transmittal of information, 69-3513 
Violations of act, penalty, 69-3518 
Water-skies or surfboards, hours during which operation prohibited, 69-3514 


MOTOR VEHICLES 


Accident reports 
accident involving death or personal injury, 32-1202 
failure to comply, penalty, 32-1202 
confidential nature of report, 32-1213 
coroner, report of, 32-1211 
definitions, 32-1201 
driver unable to report, effect, 32-1209 
duty upon striking fixtures or other property upon highway, 32-1206 
failure, 32-1210 : 
false reports, penalty, 32-1209 
form, 32-1210 
immediate notice of accidents, 32-1207 
law enforcement officer, report of, 32-1208 
report to highway patrol board 
time for making, 32-1208 
when required, 32-1208 
Emergency vehicles, audible and visible signals on, 32-21-132 
Equipment required on certain vehicles, 32-21-122 
Equipment required on commercial tow cars, 32-21-161 
penalty for violation, 32-21-162 
Financial responsibility 
exceptions to requirement of security, 53-423 
suspension of license and registration, when, 53-422 
License plates 
amateur radio operators, special plates, 53-106.2 
affixing to car, 53-106.6 
application, 53-106.3 
fee, 53-106.3 
issuance, 53-106.3 
limit of one identical pair of plates for each operator, 53-106.4 
revocation or expiration of radio license, effect, 53-106.6 
sale or transfer of automobile, effect, 53-106.6 
assignment of numbers to counties, 53-106 
grace period for purchasers of new motor vehicles, 53-108 
series of plates, 53-106 
size and numbering, 53-106 
tax exempt vehicles, 53-106 
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MOTOR VEHICLES (Continued) 


Local authorities, powers, 32-2131 
Maximum dimensions and weights, 32-1123 
Sa Bie public roads and highways not considered operation on roads, when, 
Radar arrests 
admissibility in evidence, 32-2150.1 
arrest without warrant authorized, 32-2150.2 
erection of signs as prerequisite to arrests, 32-2150.3 
posting of signs in municipalities, 32-2150.3 
use of radar authorized, 32-2150.1 
Registration 
renewal, 53-108 
suspension under financial responsibility act, 53-422 
eee of licensing and taxing extends only to vehicles operated on public roads, 
Renewal of registration, 53-108 
Sales tax on new vehicles, 53-617 
School busses, flashing red lights on, 32-21-132 
’ Speed, trucks or truck-tractors, 32-1123 
Taxing of vehicles or fuels extends only to vehicles operated on public roads, 32-2124.2 
Traffic rules and regulations 
“controlled access highway” defined, 32-2114 
“laned roadway” defined, 32-2114 
local authorities, powers, 32-2131 
operation of vehicles across public roads and highways not considered operation on 
roads, when, 32-2124.1 
- “private road or driveway” defined, 32-2114 
“roadway” defined, 32-2114 
“sidewalk” defined, 32-2114 
sign manual, state highway commission to adopt, 32-2133 
signs, state highway commission to place and maintain, 32-2134 
speed zones, establishment, 32-2145 
“street or highway” defined, 32-2114 
“through highway” defined, 32-2114 
traffic control devices, 32-2134 
Trucks and trailers 
marking on tractor, 53-615.1 
three unit combinations, fees in lieu of gross weight fees, 53-615.1 
weight violations, penalty and unloading of excess weight, 53-623 
Trucks transporting logs, required equipment, 32-21-122 
Unlawful operation by child under 18 
court learning of unlawful operation, proceedings, 32-21-165 
exclusive jurisdiction of district court, 32-21-163 
impounding the vehicle, when, 32-21-163 
penalty, 32-21-163 
summoning of child, 32-21-164 
Violations of act, penalty, 53-623 


N 
NARCOTIC DRUGS 
Violation of narcotic drug act, penalty, 54-125 


NUISANCES 


Alcoholic beverage bottle clubs constitute, 4-173 
Buildings or land used for prostitution, gambling or narcotic drug transactions, abate- 
ment as nuisance, 94-1002 


NURSING HOMES 
Definitions, 69-2401 


OCCUPATIONAL DISEASE ACT 
Administration of act, 92-1302 
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OCCUPATIONAL DISEASE ACT (Continued) 


Aggravation of occupational disease by other disease, 92-1326 
Agreement by employee to waive compensation void, 92-1330 
American experience table of mortality, use, 92-1349 
Appeals under—See Judicial review, below 
Attachment, compensation exempt from, 92-1329 
Attorney general, duties, 92-1343 : 
Attorney’s compensation, 92-1323 
Autopsy, 92-1318 
expenses, 92-1320 
Benefits 
burial expenses, 92-1324 
compensation payable under act same as under workmen’s compensation act, 
92-1321 
Books, records and payrolls of employers to be open for inspection, 92-1358 
Burial expenses, 92-1324 
Claims 
filing, 92-1312 
forms, 92-1346 
time for presenting, 92-1312 


Collateral attack on orders or decisions of board prohibited, 92-1361 
Common law defenses not available, 92-1339 
Common law right of action prohibited against employer electing to come under act, 
exceptions, 92-1331 
Compensation 
amount of benefits and time period, same as workmen’s compensation act, 92-1321 
assignment, limitation, 92-1329 
date for beginning of payment of compensation under act, 92-1338 
determination of amount of compensation and time and method of payment, 92-1336 
diminution because of payments under workmen’s compensation act, 92-1333 
exceptions, 92-1311 
exemption from attachment, garnishment and execution, 92-1329 
false representation by employee as preventing, when, 92-1342 
liability of employer for, 92-1366 
limitations, 92-1311 
methods for employers to secure compensation to their employees, 92-1334 
partial disability, no compensation for, 92-1322 
payment, 92-1311 
payments due to child under 18 years of age or incompetent, 92-1337 
persons receiving public welfare benefits not entitled to compensation, 92-1332 
vested rights in prohibited, 92-1367 
wilful misconduct, self-exposure or disobedience of orders of board as precluding, 
92-1328 
Compensation plans, 92-1334 
Construction of act, 92-1368 
Costs and disbursements in proceedings and hearings, 92-1357 
Death 
autopsy, 92-1318 
expenses, 92-1320 
burial expenses, 92-1324 
disease other than silicosis as cause, report of member of medical committee, 92-1317 
notice of, 92-1313 
silicosis as cause of death, report of pulmonary specialist, 92-1316 
Deduction from wages of part of premium constitutes misdemeanor, 92-1341 
Defenses not available to employer, 92-1339 
Definitions, 92-1303 
Depositions, power to take, 92-1351 
Diseases which constitute occupational diseases, enumeration, 92-1304 
District court, powers concerning enforcement of production of testimony, 92-1355 
Employees 
agreement to waive compensation or pay premium void, 92-1330 
applicants for employment who upon medical examination are found afflicted with 
occupational disease, employer not liable, when, 92-1330. | 
right of employee to reject provisions of act, notice of, posting, 92-1309 
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OCCUPATIONAL DISEASE ACT (Continued) 
Employers 
books, records and payrolls to be open to inspection, 92-1358 
compensation plan No. 1, direct payment to employee, 92-1334 
compensation plan No. 2, insuring liability, 92-1334 
compensation plan No. 3, occupational disease compensation fund, 92-1334 
deducting from wages part of premium, misdemeanor, 92-1341 
liability for payment of compensation, 92-1366 
liability where person employed by successive employers, exception, 92-1310 
Evidence, certificate and certified copies as, 92-1356 
Execution, compensation exempt from, 92-1329 
Execution of process, fees, 92-1353 
Expenses, 92-1357 
False representation by employee as to prior diseases, effect, 92-1342 
Garnishment, compensation exempt from, 92-1329 
Hearings after receipt of notice and medical report, 92-1315 
Hearings and investigations, conduct of, 92-1350 
Hearings, findings and awards by board, 92-1335 
Industrial accident board 
administering oath, certifying official acts, issuing subpoenas, etc., power, 92-1354 
administration of act, 92-1302 
claim forms, prescribing, 92-1346 
collateral attack on orders or decisions of prohibited, 92-1361 
determination of amount of compensation and method and time of payment, 92-1336 
hearings, findings and awards by, 92-1335 
issuance of writs and process, power, 92-1353 
jurisdiction to hear disputes and controversies, 92-1359 
members not to receive additional compensation for administering act, 92-1302 
powers necessary and convenient, authority concerning, 92-1352 
power i administer oath, issue subpoenas, compel attendance of witnesses, etc., 
92-134 
presumption as to legality of rules, orders, findings, etc., 92-1360 
right to sue and be sued, 92-1344 
rules and regulations, adoption, 92-1345 
service of process on, 92-1344 
traveling expenses, 92-1302 
Information furnished to board confidential, 92-1348 
Judicial review 
appeal to district court 
appearance, 92-1364 
method of taking, 92-1362, 92-1363 
time for, 92-1362 
appeal to supreme court, 92-1365 
collateral attack upon orders and decisions of board prohibited, 92-1361 
jurisdiction-of board to hear disputes and controversies, 92-1359 4 


Lump sum settlements 
exception as to amount of attorney’s compensation, 92-1323 
prohibition against, 92-1323 
Medical and hospital expenses, 92-1325 
Medical examination 
cost, payment, 92-1320 
periodic medical examination, 92-1319 
procedure, 92-1315 
re-examination, 92-1315 
report, 92-1315 
Medical panel 
appointment, 92-1314 
composition, 92-1314 
medical association, certifying nominees, 92-1314 
Notice of disability or death, time for giving, 92-1313 
Notice of employee’s right to reject provisions of act, posting of, 92-1309 
Occupational disease compensation fund, 92-1334 
Occupational diseases 
aggravation by other disease, 92-1326 
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OCCUPATIONAL DISEASE ACT (Continued) 


Occupational diseases (Continued) 
arising out of employment, when, 92-1305 
enumeration, 92-1304 
Partial disability, no compensation for, 92-1322 ; 
Payments due to child under 18 or to person adjudged incompetent, method of making, 
92-1337 
Periodic medical examinations, 92-1319 
Persons receiving benefits under public welfare act not entitled to compensation bene- 
fits, 92-1332 
Persons subject to act, 92-1307 
Regular employees, 92-1306 
Rights to compensation under act exclusive remedy, when, 92-1308 
Short title, 92-1301 
Silicosis as cause of death, report of pulmonary specialist, 92-1316 
Silicosis with complication of tuberculosis, 92-132 
Subcontractors, 92-1306 
Successive employers, 92-1310 
Violation of act, penalties, 92-1340 
Wilful misconduct, wilful self-exposure or disobedience precludes compensation, 92-1328 
Witnesses before board, fees and mileage, 92-1354 
Witness fees and mileage, 92-1354 


OIL AND GAS 


Drilling, cores and cuttings to be made available to commission, 60-144 
confidential nature, 60-144 


OPERATORS’ AND CHAUFFEURS’ LICENSES 

Driving while license suspended or revoked, penalty, extension of period of suspension 
or revocation, 31-155 

Person holding chauffeur’s license not to have operator’s license, 31-125 

Required, 31-125 

Resident, when person deemed resident for purposes of act, 31-125 © 

Revocation, failure to report accident involving death or personal injury, 32-1202 

Revocation or suspension, child under 18 unlawfully operating motor vehicle, 32-21-163 


OPTOMETRY 


Annual report of board of examiners, 66-1311 
Applicants for registration 
examination, 66-1305 
nonresidents, 66-1305 
qualifications, 66-1305 
Certificate of registration, fees, 66-1305 
Compensation of examiners, 66-1311 
Effect of failure to renew registration, 66-1307 
Fee for renewal*of registration, 66-1307 
Fees, 66-1307 
Physicians and surgeons, act not applicable to, 66-1316 
“Practice of optometry” defined, 66-1301 
Public agencies, acceptance of services of licensed optometrist, 66-1317 
Renewal of registration, 66-1307 
Unlawful acts, 66-1302 


PAINTS AND PAINT PRODUCTS 

Analysis, 3-1514 

Contents of label, 3-1510 

County attorney, duties, 3-1515 

Enforcement of regulatory act, 3-1513 

Intrastate transactions, application of act, 3-1510 

Labelling requirements, 3-1510 

Laboratory for analysis, 3-1514 

Penalty for violations, 3-1511 

Possession of improperly labelled products as prima facie evidence, 3-1512 
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PARKS 


Dumping of garbage or debris on or near public recreational property, penalty, 32-1014 
Public camping and recreational purposes 

county appropriation for authorized, 62-102 

use exclusive, 62-102 


PARTITION 


Personal property 
county in which action to be brought, 93-6301.1 
partition or sale authorized, 93-6301.1 
procedure, 93-6301.2 


PEACE OFFICERS 


Law enforcement academy, 75-5201 to 75-5208—See COLLEGES AND UNIVERSI- 
TIES, Law enforcement academy 
Reports of accidents investigated, 32-1208 


Roadblocks, establishing, 94-6029 to 94-6033—See HIGHWAYS, BRIDGES AND 
FERRIES, Roadblocks 


PHARMACIES 


Certified pharmacies, 66-1508 
State board of pharmacy 
licensing of certified pharmacy, 66-1508 
licensing of stores other than pharmacies for sale of ordinary household or 
medicinal drugs, 66-1508 
suspension or revocation of store or pharmacy license, 66-1508 


PHYSICIANS AND SURGEONS 
Optometry regulatory act not applicable to, 66-1316 


PLANNING AND ZONING 


Act not to prevent recovery and use of mineral, forest or agricultural resources, 11-3853 
City-county board 

citizen members of, qualifications, 11-3812 
City planning board 

composition, 11-3804 
County commissioners, when authorized to exercise powers granted to cities, 11-2710 
Master plan 

contiguous unincorporated areas, including in, 11-3830 

plats of subdivisions conforming with master plan, 11-3842 

preparation, 11-3830 
Planning board, exercise of powers of zoning commission, 11-3853 i 
Plats of subdivisions conforming with master plan, 11-3842 
Powers of city and county regarding building and zoning regulations, 11-3852 
Submission of urban renewal plan to commission, 11-3906 


PLUMBERS 


Act not to require employment of licensed plumbers, 66-2415 
Board of plumbing examiners 
appointment of members, 66-2403 
board constitutes state plumbing board, 66-2413 
duties, 66-2403 
members, 66-2403 
term of members, 66-2403 
Declaration of public interest, 66-2412 
Expenses relating to act concerning minimum standards, defraying, 66-2418 
Minimum standards 
exceptions from act, 66-2426 
inferior installations, restraining, 66-2417 
municipal ordinances, power to adopt rules and regulations, 66-2424 
prescribing, 66-2416 
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PLUMBERS (Continued) 


Minimum standards (Continued) 

revocation or suspension of license for work below minimum, 66-2419 
hearing, 66-2422 
initiation, 66-2420 
judicial review, 66-2423 
procedure, 66-2420 
process, service, 66-2421 

state plumbing code, adoption, 66-2416 
effective date, 66-2425 


State plumbing board 
board of plumbing examiners constituted, 66-2413 
chairman, 66-2414 
employees, 66-2414 
rules and regulations, 66-2414 


PRESUMPTION 


Legality of rules, orders, findings, etc., of industrial accident board under occupa- 
tional disease act, 92-1360 


PRINCIPAL AND INCOME ACT 


Act to govern ascertainment of principal and income and apportionment of receipts 
and expenses, 67-1902 
Animals, offspring of, 67-1908 
Application to estates created after effective date, 67-1916 
Bonds or obligations, 67-1906 
Business, operation of, 67-1907 
Coverage of act, 67-1902 
Death of tenant between payment dates, apportionment, 67-1904 
Definitions, 67-1901 . 
Delayed income, 67-1911 
Depletion of property, 67-1910 
Expenses 
apportionment, 67-1912 
expenses where no trust created, 67-1913 © 
improvement, 67-1913 
Income 
corporate dividends, when, 67-1905 
definition, 67-1901 
receipts constitute, 67-1903 
Interpretation of act, uniformity, 67-1914 
Natural resources, 67-1909 
Net profits derived from operation of business, 67-1907 
Offspring of animals, 67-1908 
Principal 
change in form of investment of unprofitable principals, 67-1911 
corporate dividends, when, 67-1905 
definition, 67-1901 
loss or gain on sale of bonds or obligations, 67-1906 
property subject to depletion, 67-1910 
receipts constitute, 67-1903 
“Remainderman” defined, 67-1901 
Severance of natural resources, 67-1909 
Short title of act, 67-1915 
Stock dividends, 67-1905 
“Tenant” defined, 67-1901 
“Trustee” defined, 67-1901 
Uniform principal and income act, 67-1915 


PRISONS AND PRISONERS 


Continuation of work by prisoner in county jail, 94-7835 to 94-7841—See SENTENCES, 
Confinement with parole during employment hours 


Inmates of state prison, use of state correspondence school, 75-2006 
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PRISONS AND PRISONERS (Continued) 
State prison 
custodial officers 
appointment, 80-707.1 
duties, 80-707.2 
merit system for promotions and appointments, 80-707.4 
probationary period for lieutenants and captains, 80-707.4 
probationary training, 80-707.3 
qualifications, 80-707.2 
suspension, demotion or discharge 
appeals to board of state prison commissioners, 80-707.5 
grounds, 80-707.5 
employment of convicts 
authority, 80-720 
wages for services, 80-720 
industrial revolving fund, 80-720 
warden 
appointment, 80-705 
duties, 80-706 
removal, 80-705 
retirement age, 80-705 
salary, 80-705 
Western interstate corrections compact, 94-8019 to 94-8023—See SENTENCES, 
Western interstate corrections compact 


PROPERTY 


Pension trusts 
statutory and common law limitations inapplicable to, 67-423 
validity, 67-424 
Personal property 
partition or sale authorized, 93-6301.1 
county in which action shall be brought, 93-6301.1 
procedure, 93-6301.2 


' Principal and income act, 67-1901 to 67-1916—See PRINCIPAL AND INCOME 
ACT 
Real property 
inducing engagement as advertising agency for sale of real property by mis- 
representation of service, penalty, 94-1822 
persons who may purchase state lands, 81-908 
Restraints against alienation 
future interests suspending power of alienation, void, 67-407 
interest, when required to vest, 67-406 
limit of length of time, 67-406 


PUBLIC EMPLOYEES’ RETIREMENT ACT 
Compulsory retirement, 68-802 
Definitions, 68-102 
Disability retirement allowance, 68-901 
Enumeration of ineligible persons, 68-203 
Fixing of rates of contribution, 68-701 
Management of retirement fund, 68-701 
Minimum guarantee, 68-901 
Persons ineligible for membership in system, 68-203 
Retirement at age 65 or over without accumulated ten years service, election of 
service retirement allowance, 68-802 
Retirement fund, management, 68-701 
Service retirement allowance, 68-901 
Voluntary retirement 
age and service requirement, 68-801 
employment in state service after retirement, 68-801 


PUBLIC FINANCE 


Bond validating act 
definitions, 79-2002 
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PUBLIC FINANCE (Continued) 


Bond validating act (Continued) 
short title, 79-2001 
validating provisions, 79-2003 
County bond issues 
election 
notice, 16-2026 
preparation of lists of registered electors, 16-2026 
qualified voters, 16-2026 
form and execution of bond, 16-2033 


Facsimile signatures of public officialk—See PUBLIC OFFICERS AND EM- 
PLOYEES, Facsimile signatures of public officials 


Limitation on indebtedness of city, town, township, school district or high school 
district, XIII, 6 
Moneys received from federal government under flood control act 
distribution to counties, 79-2101 
expenditure of funds by counties, 79-2102 
State controller—See STATE CONTROLLER 
State finance 
budget of contemplated ahendiires as requirements before federal aid may be 
received, duty of director of budget concerning, 82-112 
expert on financial matters, appointment by board of land commissioners, salary 
for services, 79-1202 
funds required to be invested as part of Montana trust and legacy fund, 79-1202 
long term investment funds, 79-1202 
refunding bonds or debentures, nature of issuance, 79-1802 
short term investment funds, 79-1202 
state budget act 


blanks for preparation of budget estimates 
distribution, 79-1013. 
duty of department, institutions and agencies, 79- 1013 
budget director 
duties, 79-1017 
inquiries and investigations by, 79-1016 
power to demand and receive information from state departments and 
officers, 79-1018 
budget message, 79-1015 
budget of contemplated expenditures required by federal agency as condition 
eo eae aid, duty of director of budget to submit budget to governor, 
-112 
detailed budget estimate, 79-1015 
director of budget, appointment, 79-1012 
division and parts of budget submitted to legislature, 79-1015 
governor constituted chief budget officer, 79-1012 
inquiries and investigations by budget director, 79-1016 
preliminary budget, preparation, 79-1014 
proposed budget bill, 79-1015 
submission of budget to legislature, 79-1015 
submission of preliminary budget to governor and governor elect, 79-1014 


PUBLIC HEALTH 
Tuberculosis—See TUBERCULOSIS 


PUBLIC LANDS 
State highway commission, power to sell or trade, 32-1616 


PUBLIC OFFICERS AND EMPLOYEES 


Custodial officers at state prison—See PRISONS AND PRISONERS, State prison 
Facsimile signatures of public officials 

“authorized officer” defined, 59-1301 

definitions, 59-1301 

effect of facsimile signature, 59-1302 

facsimile seal, use, 59-1303 

“facsimile signature” defined, 59-1301 
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PUBLIC OFFICERS AND EMPLOYEES (Continued) 


_ Facsimile signatures of public officials (Continued) 
“instrument of payment” defined, 59-1301 
“public security” defined, 59-1301 
requirement before facsimile signature may be used, 59-1302 
short title of act, 59-1306 
uniformity of interpretation, 59-1305 
use of facsimile signature in lieu of manual signature, 59-1302 
violations of act with intent to defraud, felony, 59-1304 
Ses employees’ retirement act—See PUBLIC EMPLOYEES’ RETIREMENT 
Social security coverage 
authorized, 59-1103 
federal-state agreement, 59-1103 
payment for, 59-1103 
persons excepted from act, 59-1108 
plans for coverage of employees of political subdivisions, 59-1104 
services covered by, 59-1103 


~PUBLIC PROPERTY 


Coal leases, county property, term, 16-1030 
Lease of county property, 16-1030 


PUBLIC REPORTS 
Distribution, 59-704 


PUBLIC SERVICE COMMISSION 
Licensing of VHF booster or VHF translator systems for television—See TELE- 
VISION 


PUBLIC WELFARE 
Aid to dependent children 
amounts received by recipients as enrolled member of Indian tribe, effect, 71-509 
changes in amount of assistance, 71-509 
guardianship, creating, when, 71-509 
periodic reconsiderations in amount of assistance, 71-509 
Aid to needy blind 
amounts received by recipients as enrolled member of Indian tribe, effect, 71-607 
application, 71-607 
investigation of application, 71-607 
Old age assistance 
increase of income of recipient 
cancellation or change in amount, 71-410 
duty to notify county department of, 71-410 
federal government, share in amounts recovered from recipients, 71-410 
Persons receiving benefits under public welfare not entitled to compensation under 
occupational disease act, 92-1332 
Silicosis payments, amount, 71-1004 
Totally disabled persons 
amounts received by recipients as enrolled member of Indian tribe, effect, 71-1207 
investigation of applications, 71-1207 


R 
RADAR 
Radar arrest cases—See MOTOR VEHICLES, Radar arrests 
RAILROADS 


Railroad commission, equipment of cars, trains and engines and health and sanitation, 


rules concerning, powers, 72-150 
Railroad commissioner, salary, 25-501 


RECEIVERS 
Appointment for consumer loan licensees, 47-227 
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RECORDING 
Fees for recording of marks and brands, 46-609 
Method of recordation of certain instruments, when proper, 16-2903 
Microfilm, 16-2903 
Photostatic or other mechanical processes 
admissibility into evidence, 16-2430 
authorized in counties, 16-2428 
enlargement, 16-2430 
reproduction as public record, 16-2429 
storage of copy, 16-2431 
substitution of reproduction for original, 16-2429 


RECORDS 
Photostatic or mechanical processes in counties—See RECORDING 


REFRIGERATED LOCKERS 


Definitions, 69-2802 

License 
annual license fee, 69-2804 
application, 69-2803 
expiration, 69-2804 
half year licenses, 69-2804 
issuance, 69-2803 
renewal of license, 69-2804 
required, 69-2803 


ROADBLOCKS 
See HIGHWAYS, BRIDGES AND FERRIES, Roadblocks 


RULES OF CIVIL PROCEDURE 
Proposed adoption of federal rules of civil procedure, 93-221 to 93-233—See CIVIL 
PROCEDURE, Federal rules, proposed adoption 


Ss 

SALARIES 
Adjutant general, 77-117 
County officers, 25-605 
District court judges, 93-303 
Elected state officials, 25-501 

salary in full for all services, exceptions, 25-501.1 
Highway patrolmen, 31-105 
Industrial accident board appointed member, 92-104 
Warden of state prison, 80-705 


SALES 


Exemptions from public auction law, 66-229 
Retail installment sales act, 74-601 to 74-612—See INSTALLMENT SALES ACT. 


SALES TAX 
New passenger vehicles, 53-617 


SANITARIANS 


Appeal procedure, 69-3408 
Council 
establishment, 69-3402 
issuance of certificate of registration to applicants, 69-3403 
meetings, 69-3402 
officers, 69-3402 
register, duties to keep, 69-3402 
service of process upon, 69-3409 
terms of members, 69-3402 
Definitions, 69-3401 
Penalty for violation of act, 69-3406 
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SANITARIANS (Continued) 


Register, council to keep, 69-3402 
Registration 
application fee, 69-3404 
applications for, 69-3403 
issuance of certificate, 69-3403 
operating as without being registered prohibited, penalty, 69-3406 
reciprocity registration, 69-3407 
renewal fee, 69-3404 
revocation or suspension 
grounds, 69-3405 
hearing, 69-3405 
power of council, 69-3405 
term of certificate, 69-3403 


SAVINGS AND LOAN ASSOCIATIONS 
Retail installment sales act 


compliance with provisions of act other than licensing required, 74-603 
licensing under not required, 74-603 


SCHOOLS 


Abandonment of school districts 
attachment to continuous district, 75-1522 
county superintendent, duties concerning, 75-1522 
funds and debts of, 75-1522 
school buildings, 75-1522 
Adult education classes, tax levy for, 75-1633 
Attendance 
ages for which attendance required, 75-2901 
attendance outside of district of residence, 75-1630 
compulsory attendance, 75-2901 
excuses, 75-2901 
Bond elections 
forms of bond, 75-3919 
notice of election, 75-3912 
persons entitled to vote, 75-3912 
qualifications of voters, 75-3938 
registration, 75-3912 
registration of bond, 75-3942 
specification of bond, 75-3942 
Budget system, emergency budgets, 75-1716 
Distribution of state public school equalization fund, method, 75-3612 
Flections on additional tax levies, ballot, conduct of election, 75-3804 
Fire drill, 75-2301 
Foundation program, 75-3612 
Handicapped children 
reimbursement by state for special classes, 75-5003 
special classes for educable mentally retarded children or physically handicapped 
children, 75-5003 
High schools 
additional trustees, when authorized, 75-4601 
attendance of pupil outside county of residence, 75-4230 
board of trustees of county high schools 
appointment, when, 75-4103 
election 
districts for election, 75-4103 
nominations, 75-4103 
time for holding, 75-4103 
when authorized, 75-4103 
general powers, 75-4231 
number of members, 75-4103 
term, 75-4103 ; E 
vacancy deemed for failure to attend three consecutive meetings of board, 


75-4103 
33 


INDEX 


References are to Title and Section numbers 


SCHOOLS (Continued) 
High schools (Continued) 
examination of county free high schools, fee for, 5- 906, 
public works program, 75-4601 
special tax levy for, 75-4609 
tuition for attendance outside county of pupil’s residence, 75-4230 
Instruction in fire drills, 75-2301 
Limitation on indebtedness of school districts and high school districts, XIII, 6 
School districts 
special examination by state examiner, fee, 5-910 
State board of education 
donations of land for western Montana branch experiment station, authority tc 
receive, 75-/10.3 
donations of money, implements, livestock, etc., for use of western Montana 
branch experiment station, authority to receive, 75-710.4 
members, 75-104 
officers, 75-104 
powers and duties, 75-107 


State correspondence school 
creation, 75-2006 
fees, 75-2006 
persons to whom services available, 75-2006 
Superintendent of public instruction 
department of public instruction, 75-1303 
staff, 75-1303 
Teachers 
administrative and supervisory certificates, 75-2516 
certificates for teaching 
classes, 75-2516 
duration, 75-2520 
emergency authorization, 75-2522 
existing certificates, 75- 2518 | 
existing holders of elementary school standard certificate, 75-2518 
renewal, 75-2520 


classes of certificates for teaching, 75-2516 

emergency authorization to teach, 75-2522 

failure to instruct children in fire drills, penalty, 75-2301 
professional certificate, 75-2516 

provisional certificates, 75-2516 

standard certificate for teaching, 75-2516 

vocational recreation and adult education certificates, 75-2516 


Teachers’ retirement system 

benefits, 75-2707 

definition, 75-2701 

method of financing, 75-2709 

provisions for discontinuing former system, 75-2712 
Trustees 

bookkeeping and auditing of Deen suhe funds, 75-1632 

duties, 75-1632 


SECRETARY OF STATE 

Articles of incorporation of credit union association, filing with, 14-102 
Lobbyist, duties concerning—See LOBBYING 

Salary, 25-501 


SENTENCES 
Confinement with parole during employment hours 
authorized, when, 94-7835 
continuation of employment by prisoner, 94- 7836 
earnings of prisoner, collection by prisoner, disposition, O87 7837 
persons confined to county jail, 94-783 
persons guilty of contempt, act applicable to, 94-7841 
reduction of sentence up to one-fourth of full term, authority of court, 94-7838 
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SENTENCES (Continued) 


Confinement with parole during employment hours (Continued) 
request of county attorney and sheriff and consent of convicted person, 94-7835 
violations of conditions of sentence, 94-7839 
work arrangement in another county, 94-7840 
Western interstate corrections compact 
adoption, 94-8019 
commitment or transfer of inmate to institution outside state, authority, 94-8020 
contents of compact, 94-8019 
governor, power to enter into contracts, 94-8023 
hearings requested by other states, power of board of pardons and paroles and 
board of prison commissioners to hold, 94-8022 
purposes of compact, effectuation, 94-8021 


SERVICE OF PROCESS 


Attorney general, service upon in tort actions against state, 83-704 

Industrial accident board under occupational disease act, service of process on, 92-1344 
Milk control board, method of serving, 27-429 

‘Sanitarians registration council, service on, 69-3409 


SHERIFFS 


Accident report forms for motorboat or vessel accidents, 69-3512 
Summoning of jurors, 93-1509 


SIGNATURES 


Facsimile signatures of public officialsk—See PUBLIC OFFICERS AND EMPLOY- 
EES, Facsimile signatures of public officials 


SOIL CONSERVATION 
Corrective methods, declaration of policy, 76-102 
Legislative policy, 76-102 
Soil conservation districts 
body corporate, district constitutes, 76-108 
chairman, 76-107 
change of name, procedure, 76-117 
combination of districts, 76-117 
division of districts, 76-117 
employees, 76-107 
flood control measures, 76-108 
powers, enumeration, 76-108 
supervisors 
number, 76-107 
term of office, 76-107 
vacancy among, filling, 76-107 


STATE AUDITOR 
Salary, 25-501 


STATE BOARD OF EQUALIZATION 
See TAXATION, State board of equalization 


STATE CAPITOL 
Emergency temporary seat of government in event of enemy attack, designation, 
method, 82-1310 
Unemployment compensation commission building 
architect, employment, 78-1002 
bids for construction, 78-1003 
bond issue authorized, 78-1001 
bonds 
amount authorized, 78-1004 
interest, 78-1005 
interest and sinking fund, 78-1008 
principal and interest, payment, 78-1007 
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STATE CAPITOL (Continued) | 
Unemployment compensation commission building (Continued) 
bonds (Continued) 
provisions, 78-1005 
purchase by state board of land commissioners, 78-1009 
registration, 78-1006 
sale, 78-1006 
term, 78-1005 
budget act inapplicable, 78-1010 
contractor’s bond, 78-1003 
location, 78-1001 


STATE CONTROLLER 

Duties, 82-109 

Examination into audits and reports, 82-110 
Expenditure control, 82-109 

Uniform accounting system, 82-110 


STATE DEPARTMENTS AND BOARDS 


Facsimile seal, use authorized, 59-1303 
Public reports, distribution, 59-704 


STATE EXAMINER 


Approval of articles of incorporation ag credit union association, 14-102 
Audit of extracurricular funds of schools, 75-1632 
Banks, investment companies and trust companies, fee for examination, 5-908 
Building and loan associations, fee for examination, 5-909 
Cities and towns, examination of, fee, 4-905, 82-1008 © 
Counties, fee for examination, 5-904 
County free high schools, fee for examination, 5-906 
Credit unions, examination, fee, 14-106 
Irrigation districts 
fee for examination, 5-907 
joint operations, examination by state examiner, 89-1215. 
School districts, examination of, 82-1008 
Special examinations, fee, 5-910 
University of Montana 
examination of accounts, duty, 82-1014 
fiscal officers and employees to aid in examination, 82-1015 
report of examination and audit, 82-1016 


STATE LANDS 


Amount persons may purchase, 81-908 

Leases of grazing lands 
additional computation for specific period, 81-433.1 
formula for fixing rental, 81-433 


Persons authorized to purchase, 81-908 


STATE OF MONTANA 
Tort actions against 
act a to affect actions arising under workmen’s compensation act, 83-707 
appeals 
bond not to be required of state, 83-703 
right of, 83-703 
bonds not to be required of state, 83-703 
compromise and settlement, power, 83-704 
immunity for claims in excess of collectible insurance, 83-706 
insurance, effect, 83-706 
judgment as obligation of state, 83-705 
jurisdiction of district courts, 83-701 
limitation of liability of state to extent of insurance coverage, 83-701 
procedure and practice, 83-702 
service of process upon attorney general, 83-704 
state not to be liable for interest prior to judgment nor for punitive damages, 83-701 — 
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STATE ORPHANS’ HOME 
_ Change of name to Montana Children’s Center, 10-101.1 


STATE TREASURER 
Salary, 25-501 


STATE TUBERCULOSIS SANITARIUM 
Admission of patients to, 80-210.1 


SUPERINTENDENT OF PUBLIC INSTRUCTION 
Salary, 25-501 


SUPREME COURT 


Appeals to, bond to stay execution of judgment pending appeal, 93-8007 

Appointment of commission to prepare rules of civil procedure for adoption, 93-222 

Proposed adoption of federal rules—See CIVIL PROCEDURE, Federal rules, pro- 
posed adoption 

Salary of chief justice and justices. 25-501 


fh 


TAXATION 


Barrelage tax on beer, 4-317 
caso assessment of property assessed to any particular person, notice of intention, 
Sone in assessed valuation of classes of property, notice of contemplated action, 
Cities and towns 
levy for fund for payment of police officers on reserve list, 11-1823 
tax levy for fire department relief association disability and pension fund, 11-1912 
Corporation license tax 
amount, 84-1501 
“corporation” defined, 84-1501 
deductions allowable in computing income, 84-1502 
election by small business corporation not to be subject to tax 
definitions, 84-1501.1 
effect of election, 84-1501.2 
“electing small business corporation” defined, 84-1501.1 
limitations upon right to election, 84-1501.2 
method of making election, 84-1501.2 
“small business corporation” defined, 84-1501.1 
termination of election, 84-1501.2 
validity of election, 84-1501.2 
organizations exempt from tax, 84-1501 
County water district taxes—See COUNTIES, County water districts 
Exemptions, property held by municipality under urban renewal law, 11-3912 
Gasoline dealers and distributors 
change in rate of tax, effect of gasoline in storage or transit, 84-1802.1 
definitions, 84-1831 
distribution of state highway construction funds, 84-1817 
Imported beer, 4-324 
Income tax 
amounts earned in partnership, 84-4911 
change of status from that of nonresident to resident, effect, 84-4915 
change of status from that of resident to nonresident, effect, 84-4915 
computation of amount, 84-4914 
credits for income taxes imposed by foreign states, 84-4937 
definitions, 84-4901 
dependency exemptions, 84-4910 
nonresident 
ad valorem taxpayers, list, 84-4903.11 
amounts withheld as lien against agent, 84-4903.9 
amounts withheld considered funds held in trust, 84-4903.9 
annual payment of withheld amount, when authorized, 84-4903.5 
application to, 84-4903 
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TAXATION (Continued) 


Income tax (Continued) 
nonresident (Continued) 
county assessor, duties regarding, 84-4903.11 
exceptions from withholding requirements, 84-4903.3 
failure of agent to withhold or pay over to state, penalty, 84-4903.7 
loans made to nonresidents for grain on which chattel mortgage filed, list, 
preparation, 84-4903.12 
modification of withholding provisions, 84-4903.6 
quarterly payment by withholding agent, 84-4903.5 
requiring withholding agent to make return and pay tax, power of board, 
84-4903.8 
rights of nonresident, 84-4903.10 
rules and regulations, power of state board of equalization, 84-4903.13 
transmittal of amount of withholding to state board of equalization, 84-4903.2 
withholding agent, 84-4903.4 
withholding from payments to, 84-4903.2 
withholding of amount of tax, authorized, 84-4903.1 
partnership income, 84-4911 
personal exemptions, 84-4910 
persons moving out of state, 84-4915 
persons who must file return and pay tax, 84-4914 
rate of tax, 84-4902 
returns, 84-4914 
status changed from that of resident to nonresident, effect, 84-4915 
time for payment, 84-4914 
Inheritance tax—See INHERITANCE TAX 
Levy of taxes 
adult education, tax levy for, 75-1633 
county tax levy, 16-1015 
county tax levy for construction, maintenance and repair of public ferries, 32-1518 
fire districts in unincorporated areas, levy for, 11-2008 
special tax levy for high school purposes, 75-4609 
Metalliferous mines 
amount of tax, 84-2004 
computation of tax, 84-2006 
delinquent taxes, penalty, 84-2007 
notice of tax, 84-2006 
Motor vehicles and motor fuels, taxing extends only to vehicles operated on public 
roads, 32-2124.2 
operation across public roads and highways not considered operation on roads, 
when, 32-2124.1 
Net proceeds tax 
assessment roll, 84-5408 
computation, 84-5403 
valuation of net proceeds, transmission to county assessor, 84-5408 
Oil producers 
computation of tax, 84-2202 
rate of tax, 84-2202 
Premium tax on fire insurance, 82-1231 
Royalty interests, 84-5409 
Sales tax on new passenger vehicles, 53-617 
Special fuel dealers and special fuel users, definitions, 84-1831 
State board of equalization 
change in assessed valuation of classes of property, notice and hearing, 84-710 
change in assessment of property assessed to any particular person, notice of in- 
tention, 84-710 
computation of net proceeds, 84-5403 
rules and regulations regarding collection of taxes from nonresidents, power to 
adopt, 84-4903.13 
transmission of net proceeds assessments to county assessor, 84-5408 


TELEVISION 
Definitions, 70-402 
Legislative purpose, 70-401 


38 


INDEX 


References are to Title and Section numbers 


TELEVISION (Continued) 


License for operation of VHF booster or VHF translator system 
application, 70-404 
contents of application, 70-404 
fee for license, 70-405 
issuance, 70-405 
requirement, 70-403 
Rules and regulations, 70-406 
Violations of act, penalty, 70-407 


TORTS 


Tort actions against state, 83-701 to 83-707—See STATE OF MONTANA, Tort 
actions against 


TRIALS 
Summoning of jurors, 93-1509 


TRUSTS AND TRUSTEES 


Devise or bequest in will to trustee of inter vivos trust established by testator 
effect of entire revocation of trust prior to death, 91-321 
property not deemed held under testamentary trust, 91-321 
validity, 91-321 
Pension trusts, statutory or common law rules relating to restraint against alienation, 
suspension of power of alienation, accumulation of income, perpetuities or remote- 
ness of vesting, not applicable to, 67-423 
Principal and income act—See PRINCIPAL AND INCOME ACT 
Transfer of stock by fiduciary, corporation or transfer agent not bound to determine 
whether fiduciary breaching obligation, 86-705 
“fiduciary” defined, 86-706 
Validity, 67-424 


TUBERCULOSIS 
Act not to require medical or surgical treatment without consent, 69-311 
Admission of patients to sanitarium, 80-210.1 
Application to remove to facility persons who are menace to public health, 69-307 
procedure where person refuses to enter or stay in hospital, 69-308 
Application to require person to submit to procedures for diagnosis, 69-307 
procedure where person refuses to submit to procedures, 69-308 
Costs and expenses of act, 69-316 
Definitions, 69-305 
Effect of act on existing laws, 69-319 
Expenses of removal to facility, 69-317 
“Facility” defined, 69-305 
Hearings upon applications, 69-309 
commitment, 69-310 . 
copies of orders of, 69-311 
order of court after hearing, 69-310 
requiring examination, 69- 310 
Legislative policy concerning, 69-304 
Maintenance, care and treatment of patient while in facility, charge for, 69-317 
Order of commitment, certified copies, 69-311 
Quarters and facilities at hospital, 69-318 
Release from facility 
application, 69-313 
finding that person no longer public health menace, discharge, 69-314 
order for, 69-313 
time for hearing, 69-313 
State board of health / 
duties concerning control, 69-301 
rules and regulations, power to adopt, 69-306 
State tuberculosis sanitarium, admission of patients, 80-210.1 
Summons concerning hearings, 69-309 
Transfer of person to another hospital, 69-315 
Transporting person committed, 69-312 
“Tuberculosis” defined, 69-305 
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U 


UNEMPLOYMENT COMPENSATION 
Definitions used in act, 87-148 


UNEMPLOYMENT COMPENSATION COMMISSION BUILDING 
See STATE CAPITOL, Unemployment compensation commission building 


UNIFORM FACSIMILE SIGNATURES OF PUBLIC OFFICIALS ACT 
See PUBLIC OFFICERS AND EMPLOYEES, Facsimile signatures of public 
officials 
UNIFORM PRINCIPAL AND INCOME ACT 
Text, 67-1901 to 67-1916—See PRINCIPAL AND INCOME ACT 


URBAN RENEWAL LAW 
See CITIES AND TOWNS, Urban renewal law 


W 
WATER POLLUTION ACT 
Definitions, 69-1328 


WATERS AND WATER RIGHTS 


Drainage districts—See DRAINAGE DISTRICTS 
Irrigation districts—See IRRIGATION DISTRICTS 


WEIGHTS AND MEASURES 


Milk containers, regulations, 90-140 

Weighing and measuring devices . 
inspection by state sealer of weights and measures, 90-129 
petroleum meters, gauges and measuring and testing devices, 90-129 
tampering with seal on gasoline pumps, etc., penalty, 90-129 


WESTERN INTERSTATE CORRECTIONS COMPACT 


Adoption, 94-8019 to 94-8023—See SENTENCES, Western interstate corrections com- 
pact 


WILD TURKEY 
See FISH AND GAME 


WILLS 


Devise or bequest to trustee of inter vivos trust established by testator 
effect of entire revocation of trust prior to death, 91-321 
property not deemed held under testamentary trust, 91-321 
validity, 91-321 


WORKMEN’S COMPENSATION 
Assessment of insurers, 92-1005 
_ Compensation payable under workmen’s compensation act as decreasing compensation 
payable under occupational disease act, 92-1333 
Copy of testimony, exhibits, pleadings and records, furnishing to claimant without cost 
in event of action to review decision of board, 92-827 
Industrial accident board 
ex officio members not to receive additional compensation, 92-108 
members, 92-104 ive 
peceaona disease act, 92-1301 to 92-1368—See OCCUPATIONAL DISEASE 
salary of appointed member, 92-104 
term of office of appointed member, 92-104 
Insurance policies subject to provisions of act, 92-1005 
Record of proceedings and hearings, 92-827 


Z 
ZONING 


See PLANNING AND ZONING 
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